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We  invita  the  attantioo  of  the  profession  to  oar  eitcnsiTe  anil  ooiitiounlly  innraaning 
itock  of  Lav  Books,  both  Forsi^  and  Domsstic,  eiabracing  every  branch  luid  depart- 
ment of  Jun;ipnidence,  iQcladiug  many  rare  and  valuable  Freach  works.  Catalogues 
maj  be  had  upon  application. 


HnXIAUD  ON  VENDOBS  ANH  FTJRCHASSBS. 
The  Law  of  Vendors  and  Purchasers  of  Real  Property.     By 
Fr.\>-cis  Hilliaod,  Esq.    2  toU.  in  one.    8vo.    SC.OO. 


"  The  present  work  is  designed  to  occupy  the  same  gronnd  in  American  Lkw,  which 
hn;  been  w)  iDccessfuily  occupied  in  the  English  Law  b;  Sugdcn,  nn  Vendors  and  Pur- 
cba«en.  I  mean  the  same  ground  for  practical  use,  for  this  is  the  prevailing  purpose  of 
the  book 

"I  begin  with  the  distinction  between  executed  and  executory  contracts;  and  pro- 
ceed to  explain  what  is  necessary  to  constitute  a  contract,  its  consideration,  parties, 
cotiEtniction  and  form,  includin}^  snlea  by  auction,  the  statute  of  frauds,  license,  and 
part-perrormance.  Then  follow  the  time  of  perrormance,  the  title  to  the  property  sold, 
Bod,  in  naturet  succession,  partial  failure  of  title,  and  the  general  grounds  for  avoiding 
or  rescinding  a  sale,  In  nhote  or  in  part,  whether  for  total  or  partial  want  of  title,  for 
Don-imynient  of  the  price,  or  other  causes;  ioclnding  mistake,  fraud,  the  sale  of  expec- 
tancies,  breach  of  trust,  and  notice.  Having  completed  myviewof  the  righta  and  liabil- 
ities growing  out  of  the  contract,  I  proceed  to  the  sabjectoftho  remedies  for  enforcing  it; 
fint  in  equity,  including  the  extensive  subject  of  specific  performance,  and  then  promis- 
cuously in  law  and  eiinity,  inclading,  in  more  minute  detail  than  before,  the  title  which 
the  vendor  must  show,  and  the  grounds  of  objection  which  may  be  made  against  it;  the 
dependence  or  independence  of  the  mutual  covenants  of  the  parties ;  actions  to  recover 
back  the  price  paid,  and  defences  against  notes  and  other  seeuntios  given  therefor; 
the  claim  for  use  and  occupation,  damages,  pleading,  partias,  and  miscellaDeons  poiats 
of  ijraclicB." 


*'  Judge  Hilliard  may  be  taken  to  be  the  American  writer  on  real  estate  law;  his  tre»- 
t  ises  sufficing,  if  not  to  cover,  at  least  to  give  him  a  clear  possessory  right  in  this  great 
field  of  legal  learning  as  it  exists  among  ourselves.  For  the  preparation  of  such  works 
as  these,  he  possesses  that  strength  and  clearness  of  judgment,  and  the  spirit  of  inde- 
fatigable investigation,  which  are  necessary  to  make  them  at  once  complete  as  to  their 
contents,  and  convenient  but  natural  as  to  their  mode  of  treatment 

'*  It  is  enough  to  say  of  the  Treatise  on  Vendors  and  Purchasers,  as  we  can  say  from 
an  examination  of  it  in  advance  of  its  publication,  that  it  is  not  behind  either  of  its  pre- 
decessors, in  a  judicious  and  instructive  classification  of  topics,  or  in  a  thorough  collec- 
tion and  effective  quotation  of  cases.  And  we  hazard  little  in  predicting  that  it  will 
assume  the  position  of  a  standard  work  in  our  law  libraries  before  many  months  from 
the  day  of  its  publication."  —  Botion  Advertiser, 

*'  Mr.  Hilliard  has  for  some  years  filled  a  place  in  the  front  rank  of  legal  writers,  and 
has  gained  a  special  distinction  in  the  department  of  real  estate  law.  His  book  on  the 
American  Law  of  Real  Property  is  as  nearly  an  authority  upon  the  subject  of  which  it 
treats  as  any  book  in  this  country  of  various  customs,  enactments,  and  decisions  with 
regard  to  the  tenure  and  transfer  of  real  estate.  The  present  work  cannot  fail  to  add 
largely  to  his  weTl  earned  reputation ;  for  it  unites  comprehensiveness,  compactness,  and 
systematic  arrangement  in  a  high  degree.  He  does  not  undertake  in  all  cases  to  weigh 
and  balance  conflicting  decisions,  or  to  pursue  the  fine  threads  of  distinction  which  run 
through  opposing  cases  and  opinions.  He  more  wisely,  considering  the  strictly  profes- 
sional public  for  which  he  writes,  presents  In  compact  form  the  law  as  it  is  laid  down 
by  English  and  American  decisions;  accompanying  this,  when  there  is  serious  conflict 
in  the  cases,  with  an  expression  of  opinion  as  to  the  prevailing  rule  upon  the  particular 
point  disputed;  and  his  opinions  in  such  cases  cannot  but  carry  great  weight,  as  well 
from  the  clearness  with  which  they  are  expressed,  as  from  the  fine  appreciation  which 
they  show  of  the  nature  of  the  differences,  and  of  the  precedents  and  customs  from 
which  they  arise."  —  Neva  York  Courier  and  Enquirer. 

"  Mr.  Hilliard  is  an  experienced  legal  writer.  Besides  being  a  frequent  contributor 
to  legal  periodicals,  he  has  published  treatises  on  the  Law  of  Sales  of  Personal  Proper- 
ty, on  American  Jurisprudence,  on  the  Law  of  Mortgages,  and  on  the  Law  of  Real  Prop- 
erty,  prior  to  the  valuable  work  now  under  notice ;  and  all  his  works  are  deservedly 
much  esteemed  for  their  logical  arrangement  as  well  as  thorough  treatment  of  the  sub- 
ject-matter.   This  work  on  the  Law  of  Vendors  and  Purchasers  supplies  a  real  want  of 

the  profession,  and  will  be  equally  useful  in  every  part  of  the  United  States." JVeio 

York  Commercial  Advertiser, 


ANGELL  AKD  AMES  OH  COBPOBAnOlTS. 

Treatise  on  the  Law  of  Private  Corporations  Aggregate. 
By  Joseph  K.  Anoell  and  Samuel  Ames.  Sixth  Edition,  entirely 
Revised,  Corrected,  and  Enlarged.    Svo.    $5.50. 


BEDHELD  OS  THE  LaW  07  BAHWATS. 

A  Practical  Treatise  on  the  Law  of  Railways.     By   Isaac 
F.  Redfield,  L  L.  D.,  Chief  Justice  of  Vermont    1  vol.   8vo.    $5.50. 

**  Mr.  Justice  Hoffman,  of  the  Superior  Conrt  of  New  York,  in  deciding  the  case  of 
Owen  V,  The  Hudson  River  Railroad  Company,  cited  the  above-mentioned  work,  and 
took  occasion  to  baJj  that  he  looked  upon  it  as  one  of  the  most  valuable  treatises  that 


had  been  for  maoy  years  offered  to  the  profession.  In  his  hnmble  judgment,  it  would 
oonstitate  a  text-book,  which  might  indeed  be  added  to  and  improved,  but  could  not  be 
superseded." 


I  u 
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To  say  that  such  a  work  has  long  been  needed  is  merely  to  repeat  what  every  one 
connected  with  railroads  has  long  felt.  The  object  of  the  present  work  seems  to  have 
been  to  supply  the  legal  profession  with  a  special  work  embodying  the  whole  law,  both 
English  and  American,  governing  thft' decision  of  cases  which  may  occur  in  any  depart- 
ment of  railroading,  from  the  first  inception  of  companies  to  the  various  difficulties  aris- 
ing from  the  working  of  the  finished  lines. 

'^  The  manner  in  which  the  work  is  arranged  is  peculiar  in  some  respects ;  the  author 
having  adopted  the  order  of  time  in  which  the  several  functions  of  railways  came  into 
operation.  It  really  contains  substantially  separate  and  complete  treatises  upon  corpo- 
rations, railway  construction,  common  carriers  of  freight  and  passengers,  the  law  of 
master  and  servant,  principal,  agent,  constitutional  questions,  tolls,  fences,  torts  to 
strangers,  injuries  to  domestic  animals,  railway  investments,  mandamus,  equity,  and 
some  others.  .....  A  work  like  this,  prepared  by  one  whose  opportunities  and  ex- 
perience are  adequate  to  the  task,  cannot  fail  to  be  appreciated  by  railroad  managers, 
and  the  legal  profession.  It  must  soon  be  found  in  every  railroad  office  in  our  country." 
— Jtaiiroad  Record, 


BISHOP  OH  cbheihal  law.  Vol  n. 

Commentaries  on  Criminal  Law.     By  Joel  Prentiss  Bishop, 

Esq.,  author  of  "  Commentaries  on  the  Law  of  Marriage  and  Divorce." 
VoL  II.,  contalniDg  the  Law  of  Specific  Offences.    8vo.    $5.50. 

"  The  second  part  of  Mr.  Bishop's  work  on  criminal  law  is  now  given  to  the  profes- 
sion and  the  public.  It  is  quite  different  from  the  former  volume,  both  in  object  and 
plan.  The  first  volume  was  intended  as  a  philosophical  treatise  upon  the  general  and 
leading  principles  of  criminal  law,  as  they  run  into  all  crimes,  or  as  they  distinguish 
crimes  into  classes.  Its  six  books,  excepting  the  first,  which  is  introductory,  are  devoted 
toLegallnterpretation;  The  Intent;  The  Act;  Locality  of  Crime;  Consequences  of  Grime. 
The  present  volume  is  arranged  alphabetically,  and  upon  the  plan  of  a  digest.  It  takes 
up  every  offence  to  which  criminal  law  applies  in  its  order,  and  the  principles  of  law 
upon  that  offence  are  given,  and  then  the  author  passes  to  the  next  crime,  and  so  on. 
But  it  is  a  great  satisfaction  to  find  that  the  principles  of  law  applicable  to  each  partiC' 
iilar  head  are  here  given  as  philosophically  as  the  general  principles,  underlaying  the 
whole,  are  given  in  the  preceding  volume.  Mr.  Bishop  never,  in  this  second  volume, 
shows  us  the  law  upon  a  point,  without  giving  us,  so  far  as  the  subject  is  capable  of 
it,  the  reason  also.  And  he  here  brings  to  each  topic  the  same  system  of  minute  and 
exact  analysis  and  classification  which  he  applies  to  the  more  expansive  topics  of  the 
first  volume.  Consequently,  while  the  book  retains  the  form  of  a  digest,  and  is  thus 
more  convenient  for  quick  reference,  it  has  none  of  the  dry  and  repulsive  character  of 
a  digest. 

''  The  style  of  the  book  is  terse,  vigorous,  and  clear.  In  every  respect,  the  book  is 
Tery  valuable  and  complete,  and  must  supply  a  great  want.  So  far  as  we  have  been 
able  to  go  over  it,  it  is  remarkable  for  its  learning  and  accuracy.  A  great  amount  of 
labor  must  have  been  bestowed  upon  it.  A  feature  of  much  importance,  and  which 
accompanies  all  Mr.  Bishop's  books,  is  the  analytical  index,  by  which  a  summary  of 
the  whole  volume  is  presented  at  a  glance.  This  Is  given  in  addition  to  a  very  full 
alphabetical  index."  —  BoaUm  Advertiser, 

"The  treatise  is  carefully  prepared,  as  the  style  of  the  author  and  the  fulness  of 
his  citations  attest.    There  is  a  franliness  in  meeting  difficulties  and  unsettled  points, 


instead  of  hiding  them  behind  sweeping  generalities,  which  deserves  commendation. 
The  volume  bears  evidence  of  thorough  and  accurate  research  and  intelligent  discrimi- 
nation, and  cannot  fail  to  be  of  great  service  to  the  profession,  and  to  all  who  are  called 
upon  to  administer  justice  in  criminal  courts.  It  is  furnished  with  an  analytical  and 
alphabetical  index,  and  the  table  of  cases  contains  the  names  and  pages  of  the  reports 
where  they  are  each  to  be  found.*' — Pefuuyloania  Inquirer. 


ABBOTT'S  ABMERALTT  BEPOBTS. 

Reports  of  Cases  in  Admiralty,  Argued  and  Determined  in 
the  District  Court  of  the  United  States  for  the  Southern  District  of  New 
York.  By  Abbott  Brothers,  of  the  New  York  Bar.   1  vol.  8vo.  $5.50. 

"  This  volume  follows  the  series  of  Admiralty  reports  commenced  by  Blatchford  and 
Rowland,  and  continued  by  Olcott.  It  contains  a  selection  of  the  most  important  decis- 
ions in  admiralty  causes  rendered  by  Judge  Betts  Ocom.  the  early  part  of  the  year  1847 
down  to  the  close  of  1860.  The  Messrs.  Abbott  give  assurance  that  they  have  spared 
no  pains  in  the  effort  to  perform  tlie  task  of  preparing  these  reports,  and  acknowledge 
that  **they  have  enjoyed  every  facility  which  could  be  desired  botli  from  the  emi- 
nent Judge  whose  decisions  are  reported,  and  from  those  gentlemen  in  whose  immediate 
diarge  are  the  books  and  papers  of  the  District  Court."  The  reports  may  therefore  be 
received  as  entirely  authentic,  and  will  be  valued  accordingly.  The  questions  involved 
in  these  cases  relate,  of  course,  chiefly  to  affreightment,  bills  of  lading,  collisions,  com- 
mon carriers,  demurrage,  lien,  masters  and  seamen,  seamen*s  wages,  passengers,  perils 
of  the  sea,  pilotage,  salvage,  towage,  shipping  articles,  and  like  matters,  which  are  con- 
stantly recurring  in  a  great  commercial  port  like  New  York.  The  great  experience  of 
Judge  Betts  in  admiralty  cases,  iind  his  eminent  abilities  as  a  jurist,  entitle  his  decisions 
to  the  highest  respect,  and  they  will  always  be  consulted  and  cited,  not  only  in  this  Dis- 
trict, but  wherever  American  admiralty  law  is  practised  and  enforced."  —  New  York 
Com,  Advertiser, 


ASQELL  AND  DTJBPEE  OH  HIGHWAYS. 

A  Treatise  on  the  Law  of  Highways.    By  Joseph  K.  Angell 
and  Thomas  Durfee,  Esqrs.    1  vol.  8vo.    S4.00. 

**  This  is  a  work  greatly  needed.  The  editor's  preface  tells  us  how  far  the  late  Mr. 
Angell  had  proceeded  in  his  labors  when  the  hand  of  death  staid  them  forever,  and  Mr. 
Durfee  was  called  upon  to  complete  the  volume,  in  the  entire  preparation  of  which  he 
had  actively  assisted  Mr.  Angell. 

'*  The  distribution  of  the  subject-matter  of  the  book  is  simple  and  natural.  The  topics 
discussed  are  sufficiently  considered  for  tlie  purposes  of  the  work.  The  whole  treatise 
is  eminently  practical,  the  authors  having  never  at  any  time  been  tempted  aside  from 
the  very  matter  in  hand  by  any  elaborate  or  lengthened  discussion  of  even  such  inter- 
esting topics  as  eminent  domain  and  easement.  After  some  examination  of  the  work, 
we  feel  warranted  in  saying  that  it  meets  a  want  in  our  libraries  in  an  acceptable  man- 
ner." — American  Law  BegisUr, 


UNITED  STATES  ANNITAL  DIGEST,  1856. 

United  States* Digest;  containing  a  Digest  of  the  Decisions 

of  the  Courts  of  Common  Law,  Equity,  and  Admiralty  in  the  United 
States  and  in  England,  for  the  year  1856.  By  George  S.  Hale,  Esq. 
Royal  8vo.    S5.00. 


BBOWNE  OH  THE  STATUTE  OF  FBATJDS. 

A  Treatise  on  the  Construction  of  the  Statute  of  Frauds, 
as  in  force  in  England  and  the  United  States ;  with  an  Appendix,  con- 
taining the  existing  English  and  American  Statutes.  By  Caustkn 
Browne,  Esq.,  of  the  Boston  Bar.    1  vol.  8vo.    $5.00. 

"  I  have  looked  into  it  with  a  good  deal  of  care.  ...  I  think  it  is  decidedly  the  best 
treatise  which  has  been  published  upon  those  brandies  of  the  statute  of  which  it  speaks. 
AzmI  it  is  these  clauses  of  the  statute  which  are  most  frequently  the  subjects  of  dispute 
in  the  courts  of  justice.  The  Bench  and  the  Bar  will  find  the  book  a  valuable  and  con> 
venient  one,  presenting  as  it  does  clearly  yet  concisely  all  of  the  decisions  of  the  Eng- 
lish and  American  courts  upon  the  subject  And  it  is  still  more  valuable  because  it 
shows  the  changes  which  have  been  made  in  different  states  by  statutes  and  the  decis- 
ions under  them  in  the  respective  states."  —  Chief  Juatic^  Taney^  U,  S.  Supreme  Court. 


CRUISE  OH  BEAL  PBOPEETT. 
A    Digest   of  the    Law   on    Real    Property.     By   William 

Cruise.  With  Notes  and  Illustrations  from  the  Roman,  Civil,  and 
Foreign  Law,  and  specially  adapted  to  the  American  Practice,  by  Simon 
Gb££NL£AF,  LL.  D.    New  Revised  Edition.    3  vols.  8vo.    $16.50. 


STOETS  EQUrrr  JUBISFRUSEirCE. 

Commentaries  on  Equity  Jurisprudence,  as  administered  in 
England  and  America.  By  Hon.  Joseph  Story.  New  Revised  Edition. 
2vols.8vo.    $11.00. 


6BAT  S  BEPOBTS,  Vol.  IV. 

Reports  of  Cases  Argued  and  Determined  in  the  Supreme 
Judicial  Court  of  Massachusetts.  By  Horace  Gray,  Jr.  Vol.  lY.  8vo. 
$5.00. 


ENQUSH  LAW  AND  EaTTTTY  BEPOBTS. 

REPUBLICATION  OF  TUB  ENGLISH  BBPOBTS  IN  FULL. 

A  Complete  Collection  of  the  Cases  Decided  by  the  House  of 

Lords,  the  Privy  Council,  the  Queen's  Bench,  Common  Pleas,  and  Ex- 
chequer, the  Lord  Chancellor,  the  High  Court  of  Appeal  in  Chancery,  the 
Court  of  Criminal  Appeal,  and  the  Admiralty  and  Ecclesiastical  Courts. 
VoU  I.  to  XL.  now  ready  for  delivery,  at  $2  per  volume. 
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TO 


WILLIAM   fl.    PRESCOTT,    ESQ., 

THE  HISTORIAN  OF  SPXiN,  MEXICO,  AND  PERU. 

I  MIGHT,  perhaps,  find  some  excuse  for  dedicating  this  work 
to  you,  in  the  natural  desire  of  connecting  my  own  labors  with 
those  which  have  won  for  you  and  for  our  country  so  much 
renown.  And  even  more  in  the  friendship  which  began  so. 
long  ago  we  cannot  remember  its  beginning;  and  in  the  long 
years  that  through  childhood,  youth,  and  manhood,  have 
brought  us  upon  the  confines  of  age,  if  not  beyond  them,  has 
never  for  a  moment-  been  broken. 

But  neither  of  these  is  my  principal  motive.  That,  I  must 
confess  to  be,  a  strong  and  irrepressible  desire  to  speak  of  your 
father ;  to  express,  however  imperfectly,  my  gratitude  to  him ; 
and  to  execute,  even  in  this  slight  degree,  the  purpose  I  have 
long  had,  of  putting  on  record  my  testimony  to  thf  excellence 
of  one  who  stood  for  many  years  at  .the  head  of  his  profession, 
who  was  my  master  during  my  apprenticeship  to  the  law,  and 
ever  after  my  revered  instructor  and  invaluable  friend. 

.It  was  in  1815  that  I  entered  his  office  as  a  student.  I 
had  been  accustomed  all  my  life  to  see  him  often,  and  hear 
him  often  spoken  of,  for  our  families  were  intimate,  and  he 
was  among  my  father's  most  valued  friends ;  and  I  had 
always  heard  him  mentioned  with  a  kind  and  degree  of  respect 
that  seemed  to  be  paid  to  him  alone.  I  knew  that  he  had  held 
the  highest  place  in  his  profession   for  some  years;  but  the 


p 
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regard  and  reverence  generally  accorded  to  hirn  were  more 
than  any  mere  professional  success*  could  win.  When  I 
entered  his  office,  he  had  already  given  up  a  large  part  of  hia 
business.  He  did  not  go  often  into  court ;  but  I  heard  him  in 
some  important  cases,  and  was  a  constant  observer  of  the 
relations  between  him  and  his  numerous  clients.  And  it 
was  not  long  before  I  learned  the  grounds  of  his  high  social 
and  professional  position. 

4 

In  the  first  place  let  me  speak  of  ^his  judgment  and  sagacity. 
I  cannot  conceive  of  any  person  possessing,  in  greater  perfec- 
tion, that  admirable  thing  we  call  good  sense.  I  doubt 
whether,  in  his  long  and  active  life,  he  ever  made  any  one 
mistake  of  importance.  Whoever  employed  him  in  any 
business,  soon  saw  that  the  wisest  thing  that  could  be  done  . 
in  his  case,  and  at  every  step  of  it,  was  always  the  very  thing 
that  was  done.  Hence  a  confidence  without  limit  was  reposed 
•in  his  opinion ;  and  his  advice  was  accepted  and  followed *by 
all  who  received  it,  as  if  it  made  further  inquiry  or  consider- 
ation wholly  unnecessary. 

The  next  quality  I  would  mention  .was  a  kindred  and' 
connected  one ;  I  mean  his  perfect  truthfulness.  It  seemed 
as  if  he  could  not  deceive ;  and  if  he  had  the  faculty  originally 
he  must  have  lost  it  by  rum  user.'  It  made  no  difference  on 
which  side  of  a  questioif  the  party  propounding  it  to  him 
stood ;  for  his  answer  was  to  the  question,  and  not  to  the  man. 
Whether  he  dealt  with  a  client,  an  adverse  party,  a  witness, 
the  jury,  or  the  court,  he  dealt  with  them  all  honestly.  He 
had,  what  I  am  sorry  to  call  the  rare  quality,  of  loving  truth  so 
well,  that  his  view  of  it  was  not  to  be  distorted  or  obstructed 
either  by  any  interest  or  any  feeling  of  fcis  own  or  of  those 
whom  he  represented,  or  by  any  disturbing  influences  of  cir- 
cumstances or  position. 

I  speak  last  of  bis  learning,  although  this  was  perhaps  more 
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frequently  remarked  upon  than  his  moral  qualities,  however 
deeply  they  were  felt^  He  had  passed  many  years  in  laborious 
and  well-directed  study ;  for  he  was  led  to  this,  both  by  his 
sense  of  duty  to  his  clients,  and  by  his- sagacity,  which  told  him 
that  here  he  itiust  find  the  means  of  sound  judgment  and  use- 
fulness and  success ;  and  also  by  the  love  of  his  profession  and 
of  the  law  as  a  science.  For  many  years  after  he  had  with- 
drawn from  the  profession,  both  as  advocate  and  chamber- 
counsel,  he  still  continued  his  legal  studies ;  and  often  when  I 
have  called  upon  him  and  stated  some  difficult  question  whicji 
had  occurred  in  my  practice,  he  would  —  not  for  a  fee  —  but  in 
his  kindness  to  me,  and  his  love  of  the  law,  enter  upon  the 
investigation  with  the  zeal  of  earlier  days,  and  give  me  the 
whole  benefit  of  his  vast  knowledge  and  his  unerring  sagacity. 
To  these  qualities  I  must  add  that  of  universal  kindness  and 
unfailing  courtesy.  And  certainly  I  have  given  good  reasons 
why  he  held  so  long  the  headship  of  a  profession  in  which  it  is 
not  easy  to  climb  to  the  high  places,  and  very  difficult  to  hold 
them ;  and  also,  why,  outside  of  his  profession  and  by  society 
at  large,  he  was  venerated  during  his  long  life  as  few  men 
among  us  have  ever  been.  Let  me  add  that,  while  he  mani- 
fested, wherever  in  the  conduct  of  his  affairs  it  was  needed,  the 
firmness  and  fearlessness  that  he  inherited  from  a  father  who 

stood   like  a  tower  of  strength  in  command  of  the  American 

* 

forces  at  Bunker  Hill,  he  was  ever,  and  remarkably,  unassum- 
ing, retiring,  and  modest.  It  is  difficult  to  believe  that  he  could 
not  measure  his  own  success,  or  that  he  did  not  know  his  high 
pdsition ;  but  no  one  ever  hqard  a  word  or  a  tone  from  him 
which  indicated  such  knowledge. 

He  was  not  eloquent,  and  never,  to  my  knowledge,  attempted 
to  be ;  and  yet  he  was  a  most  successful  advocate.  It  was  his 
purpose  and  endeavor  to  do  for  every  client,  and  in  every  case, 
all  that  could  be  done  by  learning,  sense,  industry,  and  honesty^; 
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this  he  knew  he  could  do,  and  did.    And  more  than  this  he  had 

« 

no  desire  to  do. 

Such  was  WHiLIAM  Prkscott.  When  he  died  in  1844,  at 
the  age  of  82,  I  had  known  him  intimately  for  twenty-nine 
years,  and  had  known  of  him  many  more.  And  I  never  yet 
heard  a  word  spoken,  and  I  never  heard  of  a  word  spoken,  to 
his  disparagement  or  dispraise,  during  his  long  life  or  since  its 
close,  by  any  person  whomsoever;  not  even  have  I  heard  the 
"  but"  or  "  if"  with  which  many  indulge  themselves  in  qualify- 
ing and  clouding  the  commendation  they  cannot  but  render. 
He  has  left  behind  him  no  brilliant  speeches  to  be  remembered 
and  quoted ;  no  books  in  which  the  fruits  of  his  learning  and 
wisdom  were  gathered  and  preserved ;  and  they  who  knew  him 
are  passing  away,  and  already  his  reputation  is  becoming 
traditional.  And  very  glad  shall  I  be,  if,  by  this  slight  memo- 
rial, I  may,  for  a  single  moment,  arrest  the  waves  of  time,  in 
their  advancing  flow  over  the  sands  in  which  are  written  his 
name,  and  the  names  of  many  others  of  our  best  and  greatest. 

'  THEOPHILUS  PARSONS. 
Cambridob,  October,  1853. 


PREFACE 


TO     THE    FIRST     EDITION 


The  title  of  the  thirtieth  chapter  of*  the  Second  Book 
of  Blackstone's  Commentaries  is,  ^'  Of  title  by  gift,  grant, 
and  contract ; "  and  in  no  other  chapter  does  he  treat  of 
the  law  of  contracts  under  that  name.  Since  the  publi- 
cation of  that  work,  many  treatises  on  this  subject  have 
been  published  in  England  and  in  this  country ;  some  of 
them  are  large  volumes,  and  the  latest  are  the  largest. 
But  I  have  thought  that  a  work  of  still  wider  extent,  — 
that  is,  embracing  some  topics  not  usually  presented  in 
these  treatises,  and  exhibiting  the  principles  of  law  upon 
many  subjects  more  fully,— would  be  useful,  to  the  stu- 
dent and  the  practitioner.  There  is,  perhaps,  no  definite 
standard  by  which  we  may  determine  what,  and  how  much, 
a  work  on  this  branch  of  the  law  should  contain.  The 
law  of  contracts  may  be  said  to  include,  directly  or  indi- 
rectly, almost  all  the  law  administered  in  our  courts.  But 
the  line  must  be  drawn  somewhere ;  and  I  hope  it  will  be 
found  that  I  have  not  wandered  too  far  from  the  proper 
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limits  of  my  subject,  in  my  desire  to  present  it  fully,  and 
to  give  to  all  its  principles  the  light  they  reflect  upon  each 
other. 

This  work  is  larger  than  any  of  its  predecessors ;  but, 
for  finding  room  in  the  text  for  all  I  wished  to  say  in  it, 
I  have  relied  mainly  on  a  peculiarity  in  its  plan, —  that 
is,  on  the  rigorous  exclusion  from  the  text  of  all  cases. 
I  have  endeavored  to  state  in  the  text  the  principles  and 
rules  of  the  law,  as  accurately,  as  compactly,  and  as  logi- 
cally as  I  could  I  and  in  the  notes,  and  there  only,  I  have 
given  my  authorities.  Such  was  my  rule ;  and  the  excep- 
tions to  it  are  feW ;  and  my  reason  for  it,  in  addition  to 
the  saving  of  space,  was  this :  If  the  text  of  any  book  is . 
composed,  in  any  considerable  degree,  of  selected  cases, 
whoever  uses  the  book  (whether  in  learning  or  in  prac- 
tising the  law),  will  naturally  suppose  that  these  cases 
contain  the  prevailing,  if  not  the  whole,  authority  on  that 
topic,  for  they  are  selected  and  presented  for  that  very 
purpose ;  but,  if  he  relies  upon  them,  he  may  be  after- 
wards surprised  by  the  exhibition  of  other  cases,  equally 
authoritative,  but  leading  to  opposite  conclusiona  These 
also  may  have  been  referred  to  by  name  in  the  notes,  and 
even  the  word  "contra"  afl&xed  to  them,  but  perhaps  they 
are  not  within  the  reader's  reach,  or  he  has  not  time  to 
examine  them ;  and,  at  all  events,  nothing  which  is  said 
of  them  in  a  foot-note,  would  place  them  on  an  equality 
with  their  favored  opponents.  Uildoubtedly,  a  text-writer 
upon  any  branch  of  the  law  has  strong  inducements  to 
make  up  his  book  by  quotation  from  authorities.     Not 
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merely  because  it  fills  a  page  and  disposes  of  a  topic  with 
little  labor,  but  because  on  all  obscure  and  controverted 
questions  it  is  easy,  by  ample  quotation,  to  seem  to  state 
the  law,  and  yet  avoid  both  the  toil  of  investigation,  and 
the  responsibility  of  the  decision.  • 

I  have  endeavored  to  state  in  the  text  what  I  think  to 
be  the  law ;  and  in  the  notes  I  have  endeavored  to  enable 
the  reader  to  judge  for  himself  whether  I  am  right  Cases 
which  are  only  direct  authorities  for  the  statements  in  the 
text  are  generally  referred  to  only  by  name  and  place. 
If  they  illustrate  these  statements,  still  more  if  they 
modify  them,  or  contradict  them,  they  are  given  by  quo- 
tation, or  abstract,  at  greater  or  less  length,  as  their 
respective  importance  seemed  to  demand.  Indeed,  I  have 
wished  to  enable  the  reader  to  investigate  a  quegtion  as 
he  would  do  it  in  a  complete  library,  so  far  as  a  single 
work  of  moderate  size  could  accomplish  this.  The  Re- 
ports are  now  so  numerous  that  few  persons  endeavor  to 
possess  them  all;  and  it  was  thought  that  this  circum- 
stance would  give  additional  value  and  utility  to  a  full 
exhibition  of  authorities.  At  this  School,  we  have,  I  be-' 
lieve,  a  more  complete  collection  than  exists  elsewhere  of 
law  books  in  the  English  language ;  for  in  England,  they 
have  not,  as  far  as  I  know,  full  collections  of  American 
law,  and  nowhere  else  in  this  country  is  it  attempted,-  as 
I  suppose,  to  make  the  series,  both  of  English  and  .Ameri- 
can textrbooks  and  reports,  absolutely  perfect ;  this  we 
aim  at,  and,  with  few  exceptions,  accomplish.  And  only 
where  I  could  use  such  a  library  should  I  have  endeavored 
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to  give  to  all  the  parts  of  so  wide  a  subject  as  the  law 
of  Contracts  this  fulness  of  annotation. 

Nor  would  it  have  been  possible  for  me  to  have  per-' 
formed  alone  all  the  labor  necessary  for  this  purpose; 
and  in  the  •preparation  of  these  notes  I  have  been  very 
greatly  indebted  to  Mr.  E.  H.  Bennett,  one  of  the  able 
editors  of  the  very  valuable  reprint  of  English  Law  and 
Equity  Reports,  to  Mr.  A.  W.  Machen,  formerly,  and  to 
Mr.  C.  C.  Langdell,  now.  Librarian  of  our  Law  School,  and 
to  Mr.  E.  L.  Pierce  and  other  gentlemen  connected  with 
it  as  students.     Few  things  are  more  vexatious  than  to 
search  for  an  authority  referred  to  as  pertinent  to  a  ques- 
tion under  investigation,  and  either  fail  of  finding  itj  or 
discover  that  it  is  wholly  irrelevant.     I  believe  I  may  say, 
that  all  that  labor  and  care  could  do  to  prevent  this  has 
been  done.     More  than  six  thousand  cases  are  referred  to 
in  this  volume ;  but  from  the  beginning  to  the  end  of  the 
book  no  case  is  cited  because  cited  elsewhere,  none  merely 
on  the  authority  of  an  index  or  digest,  or  of  a  marginal 
or  head  note,  none  without  actual  investigation  of  the 
'case  in  its  whole  extent,  and  none  without  a  subsequent 
and  independent  verification  of  the  citation.    But  no  care 
nor  labor  can  wholly  avoid  mistakes ;   and  as  the  plan  of 
this  work  is  somewhat  novel,  and  it  embraces  a  great 
variety  of  topics,  and  presents  questions  which  it  is  not 
only   difficult,  but,  at  present,  impossible,  to   settle   on 
authority,  I  dare  only  to  hope  that  the  errors  of  the  work 
will  not  be  found  so  numerous  or  so  grave  as  to  impair 
materially  its  utility.     And  if  other  editions  are  called 
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for,  great  care  will  be  taken  to  profit  by  all  the  defects 
discovered,  and  all  the  emendations  suggested. 

It  may  be  noticed,  that  the  citations  and  references  are 
confined,  not  absolutely,  but  very  touch,  to  adjudged  cases. 
I  hope  it  will  not  be  supposed  that  I  wish  to  intimate  that 
I  have  made  my  book  without  using  the  labors  of  those 
who  have  preceded  me ;  for  I  have  supposed  it  to  be  not 
only  my  right,  but  my  duty,  to  make  the  utmost  possible 
use  of  all  our  text-books.  But  I  do  not  often  refer  to  them. 
They  have  not  the  same  authority  as  adjudications ;  and 
a  mere  reference  to  a  text-book  would  be  of  little  use  to 
a  reader  who,  not  having  access  to  the  volume,  could  not 
verify  it ;  while  one  who  could  turn  to  the  book  would 
generally  find  with  great  ease,  by  means  of.  the  index, 
the  author's  view  of  the  topic  •under  consideration.  I 
have  therefore  avoided  these  references  generally ;  and 

» 

have   thereby  gained   what  I  needed  most,   space   for 
authorities. 

The  order  under  w^hich  the  various  topics  of  the  very 
comprehensive  subject  of  this  work  should  be  considered 
is  not  determinable  by  any  precise  rules ;  and  without 
supposing  that  I  have  invented  a  division  and  arrange- • 
ment  which  may  be  regarded  as  logically  precise  and  ac- 
curate, I  have  found  one  which  was  very  convenient  to 
me,  and  I  have  not  seen  reason  to  believe  that  those  who 
use  the  book  will  find  it  particularly  objectionable.  But 
one  effect  of  this  method  should  perhaps  be  suggested ; 
and  that  is  the  difierence  in  the  apparent  proportions  of 
the  space  given  to  difierent  topica     Thus,  ^  Sales  "  may 
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be  thought  to  occupy  a  comparatively  small  space ;  but 
it  will  be  found  that  under  the  distinct  heads  of  Consider- 
ation, Assent,  Warranty,  Guaranty,  Stoppage  in  Transitu, 
Construction,  Statute  of  Frauds,  &c.,  &c.,  many  things  are 
said  which  would  be  said  in  connection  with  Sales,  if  that 
were  the  only  or  the  chief  topic  of  the  book.  But  these 
same  things  are  to  be  noticed  also  in  connection  with 
other  topics ;  and  it  was  thought  best  to  speak  of  them 
once  for  all,  when  discussing  the  distinct  subjects  to  which 
they  more  particularly  belong.  And  in  this  way  I  have 
perhaps  avoided  some  portion  of  the  repetition  which, 
both  from  the  nature  of  the  subject  as  presenting  many 
topics  again  and  again-  under  a  great  variety  of  aspects, 
and  from  the  difficulty  which  others  h^e  found  in  escap- 
ing 'ity  might  be  thought  to  belong  almost  inevitably  to 
anji  treatment  of  the  law  of  contracts. 

T.  P. 

CambIudge,  October,  1853. 
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THE   LAW   OF   CONTRAClSv 


PRELIMINARY  CHAPTER. 
SECTION  I. 

OP  THE  EXTENT  AND  600PB  OP  THE  LAW  OP  CONTRACTS. 

The  Law  of  Conizacts,  ia  its  widest  extent,  may  be  regarded 
as  including  nearly  all  the  law  which  regolates  the  relations  of 
hnman  life.  Indeed,  it  may  be  looked  upon  as  the  basis  of 
human  society.  All  social  life  presumes  it,  and  rests  upon  it ; 
for  out  of  contracts,  express  or  implied,  declared  or  understood, 
grow  all  rights,  all  duties^  all  obligations,  and  all  law.  Almost 
the  whole  procedure  of  human  life  implies,  or,  rather,  is,  the 
continual  fulfilment  of  contracts. 

Even  those  duties,  or  those  acts  of  kindness  and  affection, 
which  may  seem  most  remote  from  contract  or  compulsion  of 
any  kind,  are  nevertheless  within  the  scope  of  the  obligation  of 
contracts.  The  parental  love  which  provides  for  the  infant 
when,  in  the  beginning  of  its  life,  it  can  do  nothing  for  itself, 
nor  care  for  itself,  would  seem  to  be  so  pure, an  offering  of 
affection^  that  the  idea  of  a  contract  could  in  no  way  belong  to 
it  Bnt  even  here,  although  these  duties  are  generally  dis- 
charged from  a  feeling  which  borrows  no  strength  from  a  sense 
of  obligation,  there  is  still  such  an  obligation.  It  is  implied  by 
the  cares  of  the  past,  which  have  perpetuated  society  from  gen- 
eration to  generation ;  by  that  absolute  necessity  which  makes 
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the  performance  of  these  duties  the  condition  of  the  preserva- 
tion of  human. life-;  .and  by  the  implied  obligation  on  the  part 
of  the  unconscious  objects  of  this  'care,  that  when,  .by  its 
means,  they;  arh'all  have  grown  into  strength,  and  age  has 
brought"v?;6akness  upon  those  to  whom  they  are  thus  indebted, 
tho^,  will  acknowledge  and  repay  the  debt.  Indeed,  the  law 
jpeco^nizes  and  enforces  this  obligation,  to  a  certain  degree,  on 
bq^h  sides,  as  will  be  shown  hereafter. 

It  would  be  easy  to  go  further,  and  show  that  in  all  the  rela- 
tions of  social  life,  its  good  order  and  prosperity  depend  upon 
the  due  fulfilment  of  the  contracts  which  bind  all  to  all.  Some- 
times these  contracts  are  deliberately  expressed  with  all  the 
precision  of  law,  and  are  armed  with  all  its  sanctions.  More 
frequently  they  are,  tl^ugh  still  expressed,  simpler  in  form  and 
more  general  in  language,  and  leave  more  to  the  intelligence, 
the  justice,  and  honesty  of  the  parties.  Far  more  frequently 
they  are  not  expressed  at  all ;  and  for  th^  definition  and  ex- 
tent we  must  look  to  the  common  principles  which  all  are  sup- 
posed to  understand  and  acknowledge.  In  this  sense,  contract 
is  coordinate  and  commensurate  with  duty;  and  it  is  a  familiar 
principle  of  the  law,  of  which  we  shall  have  much  to  say  here- 
after, and  which  has  a  wide  though  not  a  universal  application, 
that  whatsoever  it  is  certain  that  a  man  ought  to  do,  that  the 
law  'supposes  him  to  have  promised  to  do.  "  Implied  con- 
tracts," says  Blackstone,  (vol.  ii.  p.  443,)  ''  are  such  as  reason 
and  justice  dictate,  and  which,  therefore,  the  law  presumes 
that  every  man  undertakes  to  perform."  These  contracts  form 
the  web  and  woof  of  actual  life.  If  they  were  wholly  disre- 
garded, the  movement  of  society  would  be  arrested.  And  in  so 
far  as  they  are  disregarded,  that  movement  is  impeded  or  dis- 
ordered. 

If  all  contracts,  express  or  implied,  were  carried  into  full 
effect,  the  law  would  have  no  office  but  that  of  instructor  or 
adviser.  It  is  because  they  are  not  all  carried  into  effect,  and 
it  is  that  they  may  be  carried  into  effect,  that  the  law  exercises 
a  compulsory  power. 

Hence  is  the  necessity  of  law ;  and  the  well-being  of  society 
depends  upon,  and  may  be  measured  by,  the  degree  in  which 
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the  law  construes  and  interprets  all  contracts  wisely ;  elimi- 
nates from  them  whatever  is  of  fraad,  or  error,  or  otherwise 
wrongful;  and  carries  them  out  into  their  full  and  proper 
'effect  and  execution.  These,  then,  are  the  results  which  the  law 
seeks.  And  it  seeks  these  results  by  means  of  principles  ;  that 
is,  by  means  of  truths,  ascertained,  defined,  and  bo  expressed 
as  to  be  practical  and  operative.  There  are  many  of  the  rules 
of  law  which  do  not  come  within  this  deiSnition  of  principles. 
They  are  formal  or  technical ;  but  they  are  subsidiary  to,  and 
needed  or  useful  for  the  comprehension,  application,  and  en- 
forcement of  principles ;  and  these  formal  rules  derive  their 
whole  power  and  value  from  the  principles  which  they  explain 
or  enforce  and  perpetuate. 

It  is  said  that  the  law  seeks  these  results  by  means  of  prin- 
ciples ;  and  these  again,  in  their  most  general  form,  may  be 
said  to  be,  first,  those  rules  of  construction  and  interpretation 
which  have  for  their  object  to  find  in  a  contract  a  meaning 
which  is  honest,  sensible,  and  just,  without  doing  violence  to 
the  expressions  of  the  parties,  or  making  a  new  contract  for 
them ;  and,  secondly,  those  which  discharge  from  a  contract 
whatever  would  bring  upon  it  the  fatal  taint  of  fraud,  or  is 
founded  upon  error  or  accident,  or  would  work  an  injury. 
And  if  these  elements  of  wrong  are  so  far  vital  to  any  contract, 
that  when  they  are  removed  it  perishes,  then  the  law  annuls  or 
refuses  to  enforce  that  contract,  unless  a  still  greater  mischief 
would  thereby  be  done. 

Subsidiary  to  these  are  the  rules  and  processes  of  the  law,  by 
means  whereof  a  contract,  which  in  itself  is  good,  and  has  been 
properly  construed,  and  is  free  from  all  removable  elements  of 
wrong,  is  enforced,  or  carried  into  execution. 

!•  [  5  ] 
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DEFngraON  OP  CONTRACTS. 

A  contract,  in  legal  contemplation,  is  an  agreement  between 
two  or  more  parties,  for  the  doing  or  not  doing  of  some  speci- 
fied thing,  (a) 

*It  has  been  said  that  the  word  agreement  is  derived  from  the 
phrase  ^<  aggreg(xtio  menliumJ^  (b)  This  is  at  least  doubtful, 
and  was  probably  suggested  by  the  wish  to  illastrate  that  prin- 
ciple of  the  law  of  contracts  which  makes  an  agreement  of 
minds  of  the  parties  or  the  consent  and  harmony  of  their  in- 
tentions, essential.  They  must  both  propose  and  mean  the 
same  thing,  and  in  the  same  sense. 

The  word  "contract"  is  of  comparatively  recent  use,  as 
a  law  term.  Formerly,  courts  and  lawyers  spoke  only  of 
"  obligations,"  (c)  —  meaning  thereby  "  bonds,"  in  which  the 
word  "  oblige  "  is  commonly  used  as  one  of  the  technical  and 
formal  terms,  — "  covenants,"  and  "  agreements,"  which  last 
word  was  used  as  we  now  use  the  word  "contract"  The 
word  "  promise "  is  often  used  in  instruments,  and  sometimes 
in  legal  proceedings.  "  Agreement "  is  seldom  applied  to 
specialties;  "contract"  is  generally  confined  to  simple  con- 
tracts; and  "promise"   refers  to  the  engagement  of  a  party, 

(a)  "A  contract  is  an  agreement  in  is  a  drawing  toother,  so  as  in  contracts 
which  a  party  undertakes  to  do,  or  not  to  every  thing  which  is  requisite  ought  to 
do,  a  particular  thing."    Marshall,  C.  J.,  concur  and  meet  together ;  namely,  the 
-Stuigest?.  Crowninshield,  4  Wheat.  197.  consideration,  of  the  one  side,  and  the 
— "  A  contract  is  an  agreement,  upon  suf-  sale  or  the  promise  on  the  other  side, 
.ficient  consideration,  to  do  or  not  to  do  a  But  to  maintain  an  action  upon  an  a»- 
paiticular  thing."  2  Blackstone's  Comm.  summat,  the  same  is  not  requisite,  for  it  is 
446.  —  In   Sidenham  and   Worlington's  sufficient  if  there  be  a  moving  cause,  or 
•case,  2  Leon.  224,  225,  which  was  an  as-  consideration  precedent,  for  which  caoso 
eumpsitf  founded  upon  an  executed  consid-  or  consideration  the  promise  was  made." 
eration,  Periam,  J.,  conceived  that  the  ac*  —  See  also  the  able  article  on  the  defini- 
tion did  well  lie,  and  he  said  there  was  a  tion  and  division  of  contracts,  20  Am. 
great  difference  between  contracts  and  that  Jur.  1. 

case :  "  For  in  contracts  upon  sale  the        (6j  Per  Pollard,  serjeant,  arguendo  in 

consideration  and  the  promise,  and  the  Beniger  v.  Fogossa,  Plowden,  17. 
sale,  ought  to  meet  together,  for  a  con-        (c)  See  the  Abridgments  of  Brooke, 

tract  is  derived  from  con  and  irahere,  which  Bolle,  Bacon,  &c. 
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without  reference  to  the  reasons  or  considerations  for  it,  or  the 
duties  of  other  parties. 

In  the  above  definition  of  a  contract,  no  mention  is  made  of 
the  consideration.  The  Statute  of  Frauds  requires,  in  many 
cases,  and  for  many  purposes,  that  the  "  agreement "  shall  be 
in  writing,  and  some  note  or  memorandum  thereof  be  signed 
by  the  party  sought  to  be  charged.  Under  this  provision,  it  has 
beea  much  controverted  whether  the  word  "  agreement "  so  far 
implies  a  "  consideration,"  that  this  also  must  be  in  writing. 
This  questidn  will  be  considered  in  a  subsequent  part  of  this 
work,  (d)  "WJe  have  not  included  the  ^consideration  in  the 
definition  of  the  conti^^ct,  because  we  do  not  regard  it  as,  of 
itself,  an  essential  part  thereof.  But  for  practical  purposes  it  is 
made  so  by  some  important  and  very  influential  rules,  and  we 
shall  presently  treat  of  the  consideration  as  one  of  the  elements 
of  a  legal  contract. 

SECTION   III. 

CLASSIFICATION  OF  CONTRACTS. 

The  most  general  division  of  contracts  is  into  contracts  by 
specialty,  and  simple  contracts. 

Contracts  by  specialty  are  those  which  are  reduced  to  writing 
and  attested  by  a  seal  —  or,  to  use  the  common  phrase,  contracts 
under  seal ;  and  contracts  of  record.  These  last  are  judgments, 
recognizances,  and  statutes  staple.  But  the  term  "  contracts  by 
specialty  "  is  sometimes  confined  to  contracts  under  seal.  In 
the  present  work,  we  shall  speak  chiefly,  but  not  exclusively,  of 
contracts  not  under  seal. 

Simple  contracts  are  all  of  those  which  are  not  contracts  by 
specialty.  It  is  not  accurate  in  point  of  language  to  distinguish 
between  verbal  contracts  and  written  contracts  ;  for  whether  the 
words  are  written  or  spoken,  the  contracts  are  equally  verbal, 
or  expressed  in  words.     Nor  is  it  accurate  in  point  of  law  to 

{d )  And  see  Wain  v.  Warlten,  5  East,    Packard  v.  Richardson,  17  Mass.  122 ; 
16;  Saunden  v.  Wakefield,  4  B.  &  Aid.    Sage  t;.  Wilcox,  6  Conn.  81. 
595;  Yiolett  v.  Patton,  5  Cranch,  142; 
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distinguish  between  written  and  parol  contracts.(^)  For  whether 
they  be  written  or  only  spoken,  they  are,  in  law,  if  not  sealed, 
equally  and  only  parol  contracts.  For  some  purposes,  and 
especially  by  the  requirements  of  the  Statute  of  Frauds,  the  evi- 
dence of  the  contract  must  be  in  writing;  and  when  it  is  in 
writing,  some  peculiar  rules  of  law  apply  to  it.  (/)  But  it  is  a 
mistake  to  rest  upon  this  a  legal  •distinction  between  written 
and  oral  contracts ;  and  from  this  mistake,  some  confusion  has 
arisen,  (g) 

The  essentials  of  a  legal  contract,  of  which  we  shall  now  pro- 
ceed to  treat,  are,  first,  the  Parties,  for  we  canno^  conceive  of  a 
contract  which  has  no  parties ;  secondlj^  the  Consideration,  for 
this  is,  in  legal  contemplation,  the  cause  of  the  contract ;  thirdly, 
the  Assent  of  the  Parties,  without  which  there  is  in  law  no  con- 
tract ;  and,  fourthly,  the  Subject-Matter  of  the  Contract,  or  what 
the  parties  to  it  propose  as  its  effect. 

(e)  **  The  law  makes  no  distinction  in  by  a  higher  sort.    In  this  sense  it  is  an- 

contracts,  except  between  contracts  which  questionably  trae,  as  Lord  Ellenborough 

are,  and  contracts  which  are  not,  under  said  in  Hoare  v.  Graham,  3  Campb.  57, 

seal.    I  recollect  one  of  the  most  learned  that»to  incorporate  with  a  written  contract 

judges  who  ever  sat  upon  this  or  any  other  an  incongruous  parol  condition  is  contrary 

bench,  being  very  angry  when  a  distmction  to  first  principles. 

was  attempted  to  be  taken  between  parol  {g)  WUmot,  J.,  Pillans  v.  Van  Mierop, 
and  written  contracts,  and  saying,  *Thcy  3  Burr.  1670-71,  and  Parker,  J,j  Stack- 
are  all  parol,  unless  under  seal.'^'  Lord  pole  v.  Arnold,  11  Mass.  27, 30,  recognize 
Abinger,  C.  B.,  in  Beckham  v.  Drake,  9  three  classes  of  contracts,  but  are  not  bus- 
M.  &  W.  92.  tained  by  the  authorities.     Bee  Bann  r. 

(/)  And  independently  of  the  statute,  Hughes^  7  T.  R.  350,  note ;  Thacher  v. 

a  familiar  rule  of  judicial  procedure  for-  Dinsmore,  5   Mass.  299,  301 ;  Cook  v. 

bids  the  contradiction  by  one  sort  of  evi-  Bradley,  7  Conn.  57  ;  Union  Turnpike 

dence  of  a  state  of  things  declared  to  exist  Co.  v.  Jenkins,  I  Caines's  R.  386. 
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CHAPTER     L 


CLASSIFIOATION  OP  PARTIBS. 


Partibs  may  act  independently  and  severally,  or  jointly,  or 
jointly  and  severally. 

They  may  act  as  representative  of  others,  as 

Agents, 

Factors  or  Brokers, 
•  •  Servants, 

Attorneys, 

Trustees, 

Executors  or  Administrators, 

Guardians. 
They  may  act  in  a  collective  capacity,  as 

Corporations, 

Joint-Stock  Companies,  or  as 

Partnerships. 
They  may  be  New  Parties, 

By  Novation, 

By  Assignment, 

By  Indorsement 
They  may  be  Parties  disabled  in  whole  or  la  part,  as 

Infants, 

Married  Women, 

Bankrupts  or  Insolvents, 
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*Non  Compotes  Mentis, 
Drunkards, 
Spendthrifts, 
Seamen, 
Aliens, 
Slaves, 
Outlaws, 
Attainted, 
Excommunicated. 
These  subjects  we  will  proceed  to  consider  separately. 

[10] 
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•CHAPTER  IL 

OP  JOINT  PARTIES. 

Sect  L  —  Whether  Parties  are  Joint  or  Several. 

Whereyeb  an  obligation  is  undertaken  by  two  or  more,  or  a 
right  given  to  two  or  more,  it  is  the  general  presumption  of  law 
that  it  is  a  joint  obligation  or  right  Words  of  joinder  are  not 
necessary  for  this  pilrpose ;  but,  on  the  other  hand,  there  should 
be  words  of  severance,  in  order  to  produce  a  several  responsi- 
bility or  a  several  right  (A) 

Whether  the  iiabiutt  incurred  is  joint,  or  several,  or  such 
that  it  is  either  joint  or  several  at  the  election  of  the  other  con- 
tracting party,  depends  (the  rule  above  stated  being  kept  in 
view)  upon  the  terms  of  the  contract,  if  they  are  express ;  and 
where  they  are  not  express,  upon  the  intention  of  the  parties  as 
gathered  from  all  the  circumstances  of  the  case,  (i)     *It  may  be 

Jh)  HDl  V.  Tucker,  1  Tannt.  7  ;  Hat-  M.F.Mamw,  (seal.)  Secnritj:  Gcoi^H. 
V.  Griffith,  4  Tjr.  487;  King  v.  Datton,  (seal,) '' — a  demnrrer  to  a  coant 
Hoare,  18  M.  &  W.  499^  per  Parke,  B. ;  declaring  on  this  as  a  joint  and  several 
Snglish  V.  Blnndell,  8  C.  &  Payne,  382 ;  covenant,  was  sustained,  and  the  conrt 
Torks  V.  Peck,  14  Barb.  644.  —  With  re-  held^  that  the  covenant  to  convey  the  title 
ffped  to  instmmeBts  under  seal,  it  is  said  in  was  the  covenant  of  Magraw  alone ;  that 
Sbep.  Toachstone,  375 :  "  If  two,  three,  or  the  covenant  of  Dntton  was  a  several  cov- 
more  Innd  themselves  in  an  obligation,  thus,  enant  as  surety  that  Magraw  would  make 
cbUgamus  noe,  and  say  no  more,  the  obliea-  Uie  title  when  called  on  for  that  purpose ; 
tion  is,  and  shall  be  taken  to  be,  joint  omy,  and  that  therefore  an  action  on  the  cove- 
and  not  sevend."  And  see  Ehle  v.  Furdy,  nant  to  convey  could  not  be  maintained 
6  Wend.  629. — ^If  an  instrument,  worded  against  them  jointly.  See  also,  De  Rid- 
in  the  singular,  is  executed  by  several,  the  der  v.  Schennerhom,  10  Barb.  638 ;  Allen 
ot>Ugstion  is  a  joint  and  aevtrci  one ;  and  v,  Fosg^,  11  How.  Pr.  Beps.  218. 
thoee  who  thus  execute  it  may  be  sued  (i)  WUde,  J.,  in  Feckham  v.  North  Far- 
eilkM' •eparately  or  together.  Hemmen-  ish  in  Haverhill,  16  Pick.  274,283.  In 
war  V.  Scone,  7  Mass.  58 ;  Van  Alstyne  the  following  cases  the  liability  was  held 
V.  Van  Slyck,  10  Barb.  383 ;  Powell,  J.,  to  he  joint :  — Wigmore  and  Wells's  caae, 
Sayer  y,  Chaytor,  1  Lutw.  695,  697 ;  3  Leon.  206 ;  W ightman  v.  Chartman, 
llmh  r.  Wara,  Peake,  N.  P.  C.  130 ;  Gouldsborough,  83 ;  Anonymous,  Moore, 
deik  V.  Blackstock,  Holt,  N.  P.  C.  474  ;  260 ;  Coleman  v.  Sherwin,  1  Salk.  137, 
and  see  Hall  v.  Smith,  I  B.  &  Oess.  407.  1  Show.  79 ;  Byers  v,  Dobev,  I  H.  BL 
But  in  Slater  v.  Magraw,  12  G.  &  Johns.  236 ;  Exall  v.  Partridce,  8  1.  R.  308 ; 
965,  where  (on  the  sale  of  a  neg^)  the  Wathen  v.  Sandys,  2  Camp.  640 ;  Forster 
torn  of  the  covenant  was,  "  I  do  hereby  v.  Taylor,  3  id.  49  ;  Eaden  v.  Titchmarsh, 
oUicate  to  give  the  said  William  Slater  a  1  Ad.  &  El.  691 ;  London  Gas  Light  Co. 
gooa  title  for  said  boy  when  called  on.    W.  v.  Nicholls,  2  C.  &  P.  365;  Phillips  v. 
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doubted,  however,  whether  any  thing  less  than  express  words 
can  raise  at  once  a  joint  and  a  several  liability. 

Where  the  obligation  is  joint  and  several,  an  ancient  and 
familiar  rule  of  law  forbids  it  to  be  treated  as  several  as  to  some 
of  the  obligors,  and  joint  as  to  the  rest  The  obligee  has  the 
right  of  choice  between  the  two  methods  of  proceeding ;  but  he 
must  resort  to  one  or  the  other  exclusively,  and  cannot  combine 
both  ;  he  must  proceed  either  severally  against  each,  or  jointly 
against  all.  (j) 

Bonsall,  2  Binney,  138.  In  the  foUowiDg  ment^  though  unsatisfied,  reooyered  against 
cases  the  liability  was  held  to  be  several :  one  of  two  joint  debtors,  is  a  bar  to  an 
— 39  H.  6,  9,  pi.  15 ;  Bro.  Abr.  Covenant,  action  against  the  other,  or  to  an  action 
pi.  27 ;  S.  C.,Viner  Abr.  Covenant,  ( JBtf.  a.)  .  against  both.  3  Kent's  Com.  30 ;  Ward  v, 
pi.  1  and  2 ;  S.  C,  Mathewson's  case,  5  Johnson,  13  Mass.  148  ;  King  v.  Hoare,  13 
Co.  K.  22;  Brown  p.  Doyle,  3  Camp.  M.  &  W.  494.  —  In  Robertson  r.  Smith,  18 
51,  note;  Gibson  v.  Lupton,  9  Bing.  303 ;  Johns.  484,  which  was  the  case  of  a  sol- 
Collins  V.  Prosser,  1  B.  &  Cress.  682  ;  vent  dormant  partner,  discovered  after 
Hudson  9.  Robinson,  4  M.  &  Sel.  475 ;  judgment  obtained  against  the  insolvent 
Smith  V.  Pocklington,  1  Cr.  &  Jer.  445 ;  ostensible  partner,  Spencer,  J.,  while  hold- 
Pell  V.  Goslin,  11  E.  L.  &  E.  554 ;  Harris  ing  the  plaintiff's  action  to  be  barred, 
V.  Campbell,  4  Dana,  586  ;  M'Creaoy  v,  sngsiested  that  the  court,  on  application. 
Freed ly,  3  Rawle,  251 ;  Ernst  v.  Baitle,  might  be  induced  to  vaaxte  tne  former 

1  Johns.  Cas.  319  ;  Ludlow  v.  McCrea,  1  judgment.  — But  Collins  v,  Lemasters,  1 
Wend.  228 ;  Howe  v.  Handley,  25  Maine,  Bailey,  345 ;  Treasurers  r.  Bates,  2  Bail. 
116.  In  the  following  cases  the  liability  362,  and  Sheehy  v.  Mandeville,  6  Cranch, 
was  held  to  be  joint  and  several:  —  Con-  253,  are  contra.  In  King  r.  Hoare,  1*3  M. 
stable  V.  Clobcry,  Pop.  161 ;  Burden  v,  &  W.  494,  Sheehy  v.  Mandeville  was 
Ferrers,  1  Sid.  189;  Hankinson  v.  San-  cited,  but  Pa/■^-e,  B.,  givingthe  judgment 
dilaus,  Cro.  Jac.  322 ;  Linn  v.  Crossing,  of  the  court,  observed :  "During  the  ar 

2  Rol.  Abr.  148,  Obligation  (G) ;  Lilly  v.  ffument.  a  decision  of  the  Chief  Justice 
Hodges,  1  Stra.  553,  8  Mod.  166;  Rob-  marshaU,  in  the  Supreme  Court  of  the 
inson  v.  Walker,  I  Salk.  393,  7  Mod.  153.  United  States,  was  cited  as  being  contrary 
The  words  there  were,  conveniunt  pro  se  et  to  the  conclusion  this  court  has  come  to ; 
mwlibet  eorum.  But  Hdt,  C.  J.,  dissenting  the  case  is  that  of  Sheehy  v.  Mandeville. 
nom  the  majority,  thought  this  might  be  We  need  not  say  we  have  the  greatest 
considered  joint  by  reason  of  the  word  of  respect  for  every  decision  of  that  eminent 
agreement  (conreniunO,  being  in  the  plural,  judge;  but  the  reasoning  attributed  to 
and  not  being  repeated  in  the  singular,  so  him  by  that  report  is  not  satisfactory  to 
as  to  express  a  distinct  several  promise,  us ;  and  we  have  since  been  furnished 
Bolton  t;.  Lee,  2  Lev.  56  ;  Sower  v.  Brad-  with  a  report  of  a  subsequent  case,  in 
field,  Cro.  Eliz.  422 ;  May  r.  Woodward,  which  that  authority  was  cited  and  con- 
Freeman,  248 ;  Envs  v.  Donnithome,  2  sidered,  and  in  which  tlie  Supreme  Judi- 
Burr.  1190 ;  Manscll  v.  Burredge,  7  T.  R.  cial  Court  of  Massachusetts  decided  that, 
352 ;  Bangor  Bank  v.  Treat,  6  Greenl.  in  an  action  against  two  on  a  joint  note, 
207.  a  judgment  against  one  was  a  bar.  Ward 

(j)  Streatfield  v.  Halliday,  3  T.  R.  782;  v.  Johnson,  13  Tyng's  Rep.  148."-- Where 
Cabell  V.  Vaughan,  1  Wms.  Saund.  291,  one  contracts  in  writing  with  three  persons 
f,  n.  4 ;  Bangor  Bank  v.  Treat,  6  Greenl.  to  give  a  bill  of  sale  of  two  thinls  of  a 
207.  In  the  case  of  a  joint  and  several  vessel  to  two  of  them,  and  of  one  third  to 
debt,  judgment  (without  satisfaction)  re-  the  other,  and,  in  pursuance  of  the  con- 
covered  against  one  of  the  debtors,  is  no  tract,  does  convey  two  thirds ;  this  is  not 
bar  to  an  action  against  another.  Per  a  severance  of  the  cause  of  action,  and  a 
Popham,  C.  J.,  Brown  v.  Wootton,  Cro.  suit  may  be  maintained  for  the  price 
Jac.  74,  cited  by  Parke,  B.,  in  King  v.  against  the  whole.  Marshall  v.  Smith,  15 
Hoare,  13  M.  &  W.  504.— But  a  judg-  Maine,  17. 
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The  qnestion  whether  the  right  under  a  contract  is  joint  *or 
otherwise,  enters  more  intimately  into  the  nature  of  the  contract, 
and  therefore  is  of  more  importance  ;  and  it  is  at  the  saipie  time 
of  greater  difficulty. 

As  a  contract  with  several  persons,  for  the  payment  to  them 
of  a  sum  of  money,  is  a  joint  contract  with  all,  and  all  the 
payees  have  therein  a  joint  interest,  so  that  no  one  can  sue 
alone  for  his  proportion;  so,  the  designating  of  the  share  of 
each  will  not  create  such  a  severance  of  interest  as  to  sustain  a 
several  action  ;  but  all  must  join  in  an  action  for  the  whole,  (k) 
But  if  the  contract  contains  distinct  grants,  or  promises  of  dis- 
tinct sums  to  distinct  payees,  they  would  then  have  several 
interests,  and  certainly  may,  perhaps  must,  bring  separate 
actions.  (/) 

"Where  there  are  three  or  more  obligees  or  promisees,  the 
contract,  if  treated  as  joint  by  any,  must  be  treated  as  joint  by 
all.  In  no  case  can  two  sue  together,  leaving  the  other  to  seek 
his  remedy  upon  the  same  contract^  by  himself,  {m) 

K  a  contract  expressly,  and  in  its  very  terms,  joint  and  several^ 
be  made  with  divers  persons,  but  for  the  payment  of  a  sum  or 
the  accruing  of  some  other  benefit  to  one  of  them  only,  all  must 


(X-)  Lane  r.  Drinkwater,  5  Tvr.  40, 1  C.  (to)  Contra,  Bro.  Abr.  Covenant,  49. 

M.  &  Ros.  599 ;   Byrne  v.  !]fitzhagh,  5  ,A  man  covenanted  with  twenty,  and  with 

Tyr.  54, 1  C.  M.  &  Kos.  613.  each  of  them,  to  make  certain  searbanks  ; 

(/)  The  master  of  a  vessel  covenanted  and  by  liis  not  doing  It  the  land  of  two 

with  the  several  part  owners  and  their  was  overflowed  to  their  injary.    Hdd  by 

tevetxd  and  respective  executors,  adminis-  the  court,  that  these  two  could  have  their 

tnitors,  and  assigns,  to  pay  certain  moneys  action  of  covenant  without  the   others. 

to  them  and  to  their  several  and  respective  **  Quaere"  adds  Brooke,  **  for  it  seems  that 

executors,  &c.,  at  a  certain  bankers,  and  each  should  bring  an  action  by  himself.*' 

in  guck  parts  and  proportions  as  were  set  The  criticism  of  Brooke  is  undoubtedly 

against    their  respective  names.      Upon  well  founded.      It  may  be  questioned, 

this  covenant  an  action  was  brought  by  moreover,  whether  this  case  is  authority 

the   covenantees  jointly.     Udd^   on  de-  even  to  give  such  a  covenant  the  Intimate 

mnrrer  to  the  declaration,  that  the  cov&*  attributes  of  a  several  covenant.    The  case 

nant  was  seiiera/,  because  otherwise  no  effect  was  cited  in  Slingsby's  case,  (according 

would  be  given  to  the  words  '*  several  and  to  the  report  of  the  Utter  in  2  Leon.  47). 

respective  executors,"  &c.,  and  because  the  There,  A,  B,  and  C,  being  parties  respec- 

money  was  to  be  paid  to  the  banker,  not  tively  to  an  indenture  tripartite,  wherein 

as  an  entire  sum  for  him  to  make  distri-  A  covenanted  with  B  and  C,  ei  quolibet 

butions,  but  in  several  proportions  to  the  ecrum,  that  the  land  which  he  had  con- 

sepcurate  account  of  each  part  owner,  thus  veyed  to  B  was  dischaiged  of  all  incum- 

making  the  interest  of  the  covenantees  branccs,  B  brought  a  several  action  of 

several.     Servante  v.  James,   10  B.  &  covenant;  and  the  court  held,  notwith- 

Ciess.  410.    See  also  Ford  v,  Bronaugh,  standing  the  case  from  Brooke,  that  C 

II  B.  Mon.  14.  ought  to  have  been  joined. 
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join  in  a  suit  upon  that  contract ;  (n)  because  but  one  thing  is 
to  be  done,  and  all  have  a  legal  interest  in  *the  performance  of 
that  thing,  although  but  one  party  has  a  beneficial  interest 
So,  if  there  be  in  one  instrument,  a  covenant  with  A,  and  an- 
other separate  and  distinct  covenant  with  B,  and  both  are  for 
the  payment  of  a  sum  of  money  to  A,  A  cannot  sue  alone  for 
this  sum,  but  B  must  join,  because  otherwise  the  payer  might 
be  subjected  to  suits  by  both  parties,  (o)  In  general,  all  con- 
tracts, whether  express,  or  implied  and  resulting  from  the  opera- 
tion or  construction  of  law,  are  joint,  where  the  interest  in  them 
of  the  parties  for  whose  benefit  they  are  created,  is  joint,  and 
separate  where  that  interest  is  separate.  But  the  interest 
which  is  thus  important  as  a  criterion,  is  an  interest  in  the  con- 
tracty  and  not  in  any  sum  of  money,  or  other  benefit,  to  be 
received  from  it.  It  is  a  strictly  legal  and  technical  interest, 
created  fry  the  contract,  and  does  not  depend  upon  the  condition 
or  state  of  the  parties  aside  from  the  contract,  (p) 

A  covenant  which  is  single  in  its  nature,  or,  which  is  for  one 
and  the  same  cause,  and  so,  in  strict  propriety,  may  be  called 
one  covenant  and  not  a  cluster  of  covenants,  can  never  be  joint 
a/nd  several  in  respect  to  the  covenantees.  In  other  w^ords,  this 
class  of  covenants  does  not  exist  with  respect  to  the  parties 
plaintifi'in  an  action  for  covenant  broken ;  it  never  lies  in  the 
option  of  the  covenantees  to  say  whether  they  shall  sue  for  the 
breach,  jointly  or  severally.  They  must  sue  jointly  if  they 
can.  (q)     The  circumstances  of  each  case,  and   the   situation 

fn)  Anderson  v.  Martindale,  1  East,  497.  coyenantees,  while  their  intercj^  is  several. 

\o)  Ibid.  In  sach  a  case  the  law,  perhAps,  allows 

\p)  Anderson  r.   Martindale,  1   East,  the  covenantees,  who,  upon  any  principle 

497  ;  English  v.  Blundell,  8  C.  &  Payne,  of  construction,  clearly  may  sue  separately, 

932  ;  Lord  Denman,  Hopkinson  v,  Lee,  6  the  liberty  to  sue  jointly.     See  Eccleston 

Q.  B.  971,  972.  v.    Clipsham,    1    Wms.     Saund.     153  ; 

{q)  Slingsby's  case,   5   Co.  R.  19  a;  Withers  v.  Bircham,  3  B.  &  Cr.  256; 

Spencer u.Durant,  Comb.  115  ;  Eccleston  Slingsby's  case,  5  Co.  R.  19  a;  Rolls  ». 

V.  Clipsham,  1  Saund.  153 ;  Pctrie ».  Bury,  Yate,  i elverton,  (Metcalf  s  ed.)  177,  note. 

3  B.  ob  Cress.  353  ;  Scott  v.  Godwin,  1  fi.  — On  the  supposition  that  this  exception 

&  Pul.  67,  71 ;  GibbSy  C.  J.,  James  v.  exists,  both  rule  and  exception  might  bo 

Emery,  5  Price,  533  ;  Foley  v,  Adden-  expressed  by  stating  the  proposition  thus  : 

brooke,  4  Queen's  Bench,  197  ;  Pollock ,  — It  is  not  possible,  5y  arn/  mere  words  of 

C.  B.,  Parfce,  B.,  and /2o{/«,  B.,  Keightley  joinder  and  severance^  to  give  the  coye- 

V.  Watson,  3  Exch.  721,  723,  726. — Pos-  nantees  the  election  to  sae  separately  or 

sibly,  an  exception  to  this  rule  is  to  be  together, 
ound  in  the  case  where  the  words  of  the 

covenant  are  joint  and  several  as  to  the  By  what  principles  it  is  to  be  determined 
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and  relation  of  the  parties,  and  the  nature  of  the  consideration, 

whether  a  given  contract  is  joint,  or  joint  that  covenants  most  necessarily  be  joint  or 
and  several,  or  several,  is  a  matter  in  regard  several  according  to  the  interest.  The 
to  which  the  authorities  are  in  a  state  of  language  was,  '  Wherever  the  interest  of 
some  oonfiision.  A  donbt,  suggested  by  parties  is  separate,  the  action  may  be  sev- 
I^Ir.  Preston  in  his  edition  of  the  Touch-  eral,  notwithstanding  the  terms  of  the 
stone,  and  taken  up  by  the  Court  of  Ex-  covenant  on  which  it  is  founded  may  be 
chequer,  has  at  onoe  shaken  the  received  joint ;  and  where  the  interest  is  joint,  the 
opinion,  and  occasioned  at  least  apparent  action  must  be  joint,  although  the  covenant 
conflict  between  that  court  and  the  Queen's  in  language,  purport  to  be  joint  and  sev- 
Bench.  It  is  evident  that  a  covenant  may  eral.'  James  v,  Emerv  et  cU,5  Price,  533. 
be  considered  with  reference  cither  to  the  With  great  deference,  however,  the  correct 
oovonantors  or  covenantees.  If  A,  B,  and  rule  is,  that,  by  express  words  clearly  in- 
C  covenant  with  X,  Y,  and  Z,  two  distinct  dicative  of  the  intention,  a  covenant  may 
questions  arise.  Shall  X,  Y,  and  Z  join,  or  be  joint,  or  joint  and  several,  to  or  with 
not,  as  plaintiffs  ?  Shall  A,  B,  and  C  be  the  covenantors  or  covenantees,  notwith- 
joined,  or  not,  as  defendants  ?  There  standing  the  interests  are  several.  Salk. 
appears  no  reason  for  doubting  that  the  S93;  2  Roll.  Abr.  419,  [possibly  should 
words  of  joinder  or  severalty  determine  the  be  149 ;  See  6  Queen's  Bench,  971,  note.] 
answer  of  the  second  of  these  questions.  So  they  may  be  several,  although  the 
The  covenant,  with  respect  to  the  cove-  interests  are  joint.  But  the  implication  or 
nantors,  may  belong  to  cither  one  of  the  construction  of  law,  when  the  words  are 
three  classes  of  joint,  several,  and  joint  ambiguous,  or  are  left  to  the  interpretation 
and  several,  just  as  the  parties  have  chosen  of  law,  will  be,  that  the  words  have  an 
to  say  in  the  covenant  that  it  shall.  The  import  corresponding  to  the  interest,  so  as 
language  of  severalty  or  joinder,  and  not  to  be  joint  when  the  interest  is  joint,  and 
the  interest,  is  then  the  test  of  the  quality  several  when  the  interest  is  several ;  not- 
of  the  covenant  quoad  the  covenantors,  withstanding  language  which,  under  dif- 
Enys  V.  Donnithome,  2Burr.  1190.  As  re-  ferent  circumstances,  would  give  to  tlie 
gants  the  joinder  of  the  covenantees  there  is  covenant  a  different  effect.  Slingsby's 
nothing  a  priori  to  prevent  the  existence  of  case,  5  Rep.  19  ;  3  Ch.  R.  126 ;  5  T.  U. 
the  same  three  classes  to  choose  amongst ;  522  ;  Southcote  v.  Hoare,  3  Taunt.  89  ;  1 
namely,  the  class  where  they  must  Wood,  537;  2  Burr.  1190."  Shep.  Touch- 
sue  jomtly,  that  where  thev  must  sue  sep-  stone,  by  Preston,  166.  In  Sorsbie  v. 
aratelv,  and  that  where  it  IS  their  option  to  Park,  12  M.  &  W.  146,  Lord  Ahinger 
sue  either  jointly  or  severally.  But  the  said :  "  I  think  the  rule  is  plain  and  cer- 
proposition  stated  above,  if  true,  obviously  tain,  and  requires  no  authority ;  it  is  cor- 
reraoves  the  third  alternative.  The  cove-  rectly  stated  by  Mr.  Preston  in  the  pas- 
naviees  either  must  join  or  must  sever,  sage  in  Shep.  Touch.  166,  which  Mr. 
Thus  the  inquiry  is  narrowed  to  this,  By  Temple  cited.  Where  the  words  of  a  cove- 
tchat  means  is  it  to  be  determined  in  a  nant  are  in  their  nature  ambiguous,  so 
given  case  whether  they  must  or  must  not  that  they  may  be  construed  either  way, 
aae  jointly  ?  And  this  iu  the  point,  and,  then  the  deed  in  which  they  are  inserted 
aa  it  would  seem,  tlie  only  point  upon  supplies  the  mode  of  their  construction, 
which  there  is  a  real  conflict  of  authorities.  If  it  exhibit  a  several  interest  in  the  par- 
A  aeries  of  cases,  received  without  question  ^ties,  you  may  construe  it  as  a  several 
by  the  text-writers,  went  upon  the  prin-  covenant,  ana  vice  versa.  But  there  is  no 
ciple  that  the  interest  which  the  covenantees  rule  to  say  that  words,  which  are  expressly 
take  by  the  covenant,  ^te  irrespective  of  .  a  joint  covenant  by  [to]  several  persons, 
words  of  severalty  or  joinder ^  is  in  all  cases  shall  be  construed  as  a  several  covenant, 
the  decisive  test.  James  v.  Emery,  5  unless  there  is  something  to  lead  to  that 
Price,  529,  8  Taunt.  245 ;  Withers  v.  construction."  In  this  view  Parke,  B., 
Bircham,  3  B.  &  Cress.  254  ;  Servante  v.  concurred,  (p.  158).  ''  The  rule  is,  that 
Jaraes,  10  B.  &  Cress.  410;  Lane  v.  a  covenant  will  be  construed  to  be  joint  or 
Drinkwater,  5  Tyr.  40,  1  C.  M.  &  Ros.  several  according  to  the  interest  of  the 
599.  But  Mr.  Presftn  denied  the  correct-  parties  appearing  upon  the  face  of  the 
neas  of  the  rule  as  stated.  "  On  the  sub-  deed,  if  the  words  are  capable  of  that  con- 
ject  of  joint  and  several  covenants,  that  struction ;  not  that  it  will  be  construed  to 
eminent  lawyer,  Sur  Vioary  Gihbs,  assumed  be  several  by  reason  of  several  interests,  if 
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are  all  to  be  looked  into,  to  ascertain  who  is  really  interested, 

it  be  expressly  joint." — ^In  Foley  v.  Ad-  and  respectively  "with  and  to  [the  plain- 
denbrooke,  4  Queen's  Bench,  197,  (which  tifFj  bis  executors,  administnitors,  and 
was  decided  a  little  before  Sorsbie  v.  assigns,  and  also  as  a  distinct  covenant 
Park,  but  was  not  referred  to  in  that  case,)  with  and  to  [the  ceshti  que  trust j  her  exec- 
the  doubt  suggested  by  Preston  was  not  utors,  administrators,  and  assigns,"  that 
agitated. — Mills  v.  Ladbroke,  7  M.  &  they,  the  covenantors,  would  pay,  or  cause 
Gran.  218,  [1844|  was  an  action  brought  to  be  paid,  interest  at  five  per  cent,  per 
by  a  single  plaintiiF.  It  was  contended  annum  on  the  money  lent  to  £.  It  was 
that  the  covenant  on  which  the  action  was  held  that  the  cestui  que  trust  ought  to  have 
founded,  although  several  in  terms,  ought  been  joined  as  a  plaintiff.  Lord  Denman, 
to  be  treated  as  joint  by  reason  of  the  in  the  opinion,  referred  with  approbation 
interest  of  the  covenantees,  who  were  en-  to  the  rule  that  words  of  severalty  do  not 
gaged  in  a  partnership  transaction.  Tin-  prevent  a  covenant  from  being  joint  where 
Baif  C.  J.,  in  overruling  the  objection,  the  interest  is  joint,  and  said  that  Mr. 
thus  adverted  to  the  doctrine  of  the  Court  Preston's  exception  was  not  grounded  on 
of  Exchequer :  "  The  covenant,  therefore,  any  judicial  authority.  His  lordship 
entered  into  by  the  defendant,  as  repre-  added,  (p.  971,)  "We  think  there  is  no 
senting  Kingscote,  with  the  shareholders,  ground  for  Mr.  Preston's  apprehension 
is,  in  point  of  form,  not  a  covenant  with  that  words  perfectly  plain  and  nnambigu- 
all  the  covenantees  jointly,  but  a  several  ous,  confining  the  contract  expressly  to 
covenant  with  each.  And  we  think  this  one  person,  and  excluding  all  others  from 
is  so  clearly  the  case,  that  if  the  general  its  operation,  will  be  sttained  by  the  law 
rule  as  laid  down  by  Sir  Vicary  Gibbs,  in  so  as  to  comprehend  those  whom  it  took 
James  v.  Emeiy,  is  qualified  according  to  pains  to  exclude.  The  true  explanation 
the  suggestion  of  Mr.  Preston,  in  a  note  to  of  the  rule  is  rather  this :  that  the  whole 
Sheppard's  Touchstone,  p.  166,  which  was  covenant,  taken,  together,  binds  to  both 
adopted  by  the  Court  of  Exchequer  in  the  covenantees,  and  not  to  either  of  them 
case  of  Sorsbie  v.  Park,  all  reference  to  alone,  though  separately  named  in  some 
the  nature  of  tlie  plaintiff's  hiterest  would  of  its  words,  by  reason  of  the  joint  interest 
be  unnecessary.  But,  assuming  on  the  in  the  subject-matter,  of  the  action,  ap- 
authority  of  the  several  cases  refen-ed  to  pearing  on  the  face  of  the  deed  itseu. 
in  the  ailment,  that  the  unqualified  rule  Such  being  the  state  of  the  authorities,  a 
of  law  is,  that  the  action  shall  follow  the  special  case  was  reserved  from  the  assizes 
nature  of  the  interest  of  the  covenantees,  for  the  Court  of  Exchequer,  where  certain 
without  regard  to  the  precise  form  of  the  persons,  with  whom  a  covenant  had  been 
covenant,  so  that  the  action  must  be  joint  made,  sued  the  covenantors  upon  it.  The 
where  the  interest  in  the  subject-matter  of  deed,  being  fully  set  out,  was  found  to 
the  covenant  is  joint,  and  several  where  make  a  covenant  with  the  plaintiffs,  for 
the  interest  of  each  covenantee  is  a  several  themselves  and  others;  and  in  Michaelmas 
interest,  we  think,  upon  reference  to  the  Term,  1843,  the  court  held,  in  strict  con- 
deed  itself,  the  plaintiff  has  such  several  formity  with  all  the  cases,  that  a  nonsuit 
interest  in  the  subject-matter  as  will  enable  ought  to  be  entered,  because  those  others 
him  to  sue  alone  on  this  several  covenant."  had  not  been  joined  as  plaintiffs  in  bring- 
[His  Lordship  then  proceeds  to  examine  .  ing  the  action,  though  the  covenant  de- 
the  language  of  the  deed.]  It  was  not  clared  on  was,  in  its  terms,  made  with 
long  before  Hopkinson  t?.  Lee,  6  Q.  B.  them  alone.  But  the  plaintiff  here  places 
964,  [1845]  afforded  an  opportunity  for  his  whole  reliance  on  some  dicta  which 
the  expression  of  the  opinion  of  the  Court  fell  from  the  late  Chief  Baron  and  from 
of  Queen's  Bench.  This  was  an  action  Parke ^  B.,  applicable,  not  to  that  case, 
by  a  trustee  upon  articles  of  agreement  but  only  to  the  converae  of  it,  which  were 
under  seal,  to  which  the  defendant  and  T.  represented  as  at  variance  with  the  old 
were  parties,  of  the  one  part,  and  the  law.  Unluckily,  no  reference  was  made 
plaintiff  and  his  cestui  que  trust,  parties  of  to  Anderaon  v.  Martindale,  as  the  court, 
the  other  part.  The  agreement  recited  a  justly  thinking  tlie  general  rule  too  clear 
loan  by  the  plaintiff  to  E.  of  money  in  the  for  argument,  stopped  the  learned  counsel 
hands  of  the  plaintiff,  belonging'  to  the  who  supported  it.  Lord  Abinger  thought 
cestui  que  trust;  in  consideration  of  which  the  nile  plain  and  certain,  and  that  it  re- 
defen(Uint  and  T.  covenanted  severally  quired  no  authority :  '  it  is  correctly  stated 
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and  who  has  sustained  the  damage  arising  from  a  breach  of 

b^  Mr.  Preston : '  he  then  cites  the  mle  Mr.  Preston's  explanation,  that  by  express 
with  the  exception.  Parke,  B.,  also  words  a  covenant  may  be  joint  a7id  several 
thinks  the  correct  rule  is  laid  down  by  with  tlie  covenantors  or  covenantees j  not- 
Gibbs,  C.  J.,  in  James  p.  Emery,  (5  Price,  withstanding  the  interests  are  several,  is 
.533,)  with  the  qualification  stated  bv  Mr.  inaccurately  expressed  ;  it  is  true  only  of 
Preston.  These  learned  judges  could  not  covenantors,  and  the  case  cited  from  Sal- 
intend  to  overrule  Anderson  v.  Martindale,  keld,  p.  393,  relates  to  them ;  probably 
(1  East,  497,)  which  was  not  brought  Mr.  Preston  intended  no  more,  and  I  never 
before  them ;  nor,  if  they  did,  could  we  meant  to  assent  to  the  doctrine  that  the 
agree  to  be  bonnd  bv  their  extrajudicially  same  covenant  might  be  made,  by  any 
declaring  such  an  intention  where  their  words,  however  strong,  joint  and  several, 
decision  itself  pursued  the  doctrine  of  that  where  the  interest  was  joint ;  and  it  is  this 
case." — In  Bradbume  v.  Botfield,  14  M.  part,  I  apprehend,  of  Mr.  Preston's  doc- 
&  W.  559,  572,  fl 84.5]  the  matter  was  thuS'  trine,  to  which  the  Court  of  Queen's 
left  by  Baron  Parke :  —  "  There  is  no  oc-  Bench  objects.  I  think  it  right  to  give 
casion  to  refer  to  the  cases  relating  to  the  this  explanation,  that  it  may  not  be  sup- 
mle  of  construction,  as  to  covenants  being  posed  tnat  there  is  any  difference  on  this 
joint  or  several,  according  to  the  interest  point  with  the  Court  of  Queen's  Bench." 
of  the  parties,  which  is  perfectly  well  — Afterwards  [1 849]  came  the  case  of 
established.  In  the  case  of  Sorsbie  v.  Keightley  v.  Watson,  3  Exchequer,  716. 
Park,  (12  M.  &  W,  146,)  Lord  Ahinffer  That  was  an  action  of  covenant  by  one 
%  and  myself,  on  referring  to  the  established  plaintiff  on  a  deed  executed  byoneDobbs 
rule,  as  laid  down  by  £ord  Chief  Justice  of  the  first  part,  the  plaintiff  of  the 
GibbSf  in  the  case  of  James  y.  Emery,  (2  second  part,  and  the  defendants  of  the 
Moore,  195,)  approved  of  Mr.  Preston's  third  part.  The  deed,  after  reciting  that 
«  qualification  and  explanation  of  it  in  his  Dobbs  had  agreed  to  purchase  certain 
edition  of  the  Touchstone,  166,  namely,  land  of  the  plaintiff,  which  same  land 
that,  if  the  lan^age  of  the  covenant  teas  Dobbs  had  agreed  to  sell  to  the  de- 
capaUe  of  being  so  constnted,  it  was  to  be  fendants,  stated  that  it  was  thereby  cove- 
taken  to  be  joint  or  several,  according  to  nan  ted  by  each  party  thereto,  that 
the  interest  of  the  parties  to  it.  Mr.  Dobbs  should  sell,  and  the  defendants 
,  Preston  adds,  that  the  general  rule  pro-  should  purchase,  the  said  land,  at  7,335/., 
posed  by  Sir  Vicary  Gibbs,  and  to  be  found  900/.  to  be  paid  upon  the  execution  of 
m  several  books,  would  establish  that  there  the  deed,  and  6,435/.  on  the  27th  Novem- 
was  a  mle  of  law  too  powerful  to  be  con-  her,  1851.  The  deed  then  contained  the 
trolled  by  any  intention ,  however  express^  following  covenant:  "And  tlie  defend- 
and  I  consider  such  qualification  to  be  ants  for  themselves,  their  heirs,  &c„  here- 
perfectly  correct,  and  at  variance  witli  no  by  covenant,  with  the  said  plaintiff,  his 
decided  case,  as  it  is  surely  as  competent  executors,  &c.,  and,  as  a  separate  cove- 
for  a  [)erson,  by  express  joint  words,  nant,  with  the  said  Dobbs,  his  execu- 
strong  enough  to  make  a  joint  covenant,  tors,  &c.,  tliat  they,  the  said  defendants, 
to  do  one  thing  for  the  benefit  of  one  of  and  their  heirs,  &c.,  shall,  on  perform- 
the  covenantees,  and  another  for  the  benefit  ance  of  the  covenant  and  agreement, 
of  another,  as  it  is  to  make  a  joint  demise  hereinbefore  contained,  on  the  part  of 
where  it  is  for  the  benefit  of  one.  I  men-  the  said  Dobbs,  pay  to  the  said  plain- 
tion  this,  because  the  Court  of  Queen's  tiff,  his  executors,  &c.,  or  to  the  said 
Bench,  in  the  case  of  Hopkinson  v.  Lee,  Dobbs,  his  executors,  &c.,  in  case  the 
(14  Law  J.  (k.  8.)  Q.  B.  104,)  have  sup-  said  plaintiffs,  his  executors,  &c.,  shall 
posed  that  Lord  Abinger  and  myself  had  then  have  been  paid  his  or  their  purchase- 
sanctioned  some  doctrine  at  variance  with  money,  payable,  &c.,  the  sum  of  6,435/., 
the  case  of  Anderson  v.  Martindale,  and  being  the  remainder  of  the  said  purchase- 
SUngsby's  case,  which  it  was  far  from  my  money,  on  or  before  the  27th  November, 
intention,  and  I  have  no  doubt  from  Lord  1851.  And  ftirther,  that  the  said  defend- 
Abinger*8,  to  do ;  it  being  fully  estab-  ants,  their  heirs,  &c.,  shall  in  the  meaa 
lished,  I  conceive,  by  those  cases,  that  one  time,  and  until  the  whole  of  the  said  sum 
and  the  saine  covenant  cannot  be  made  of  6,435/.  shall  be  paid  off,  pay  to  the 
bothjointand  several  with  the  covenantees,  said  plaintiff,  his  executors,  &c.,  interest 
It  may  be  fit  to  observe,  that  a  part  of  on  so  much  of  the  purchase-money  as 
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the   contract,  and  whether  such   damage  was  joint  or  sev- 
eral, (r) 

• 

shall  from  time  to  time  remain  mipaid,  at  nant.  In  the  case  of  Hopkinson  v.  Lee, 
the  rate  of  5/.  per  cent,  per  annam,  from  it  seems  to  have  been  imderstood  at  one 
the  date  of  these  presents."  &c.  Held,  time  by  this  Coart,  that  there  were  joint 
that  plaintiff  might  properly  sae  alone  for  words.  There  are  certainly  none.  Bat 
interest  on  the  unpaid  jyortion  of  tho-pnr-  the  nature  of  the  interest,  upon  looking 
chase-money,  the  covenant  being  several,  into  that  particular  case,  may  possiblj 
Pollock,  C.  B.,  said:  "I  am  of  opinion  justify  that  decision.  The  words  of  this 
that  in  this  case  the  plaintiff  is  entitled  to  instrument  are  several,  and  its  terms  dis 
the  judgment  of  tlie  Court.  I  consider  close  a  several  interest ;  the  covenant, 
that  the  inquiry  really  is  as  to  the  true  therefore,  must  be  construed  according  to 
meaning  of  the  covenant,  at  the  same  the  words,  as  a  several  covenant ;  and  it 
time  bearing  in  mind  the  rule — a  rule  appears  to  mo  that  the  words  used  by  the 
which  I  am  by  no  means  willing  to  break  parties  were  intended  to  create  such  a 
in  upon — that  the  same  covenant  cannot  covenant.  I  think,  therefore,  that  the 
be  treated  as  joint  or  several  at  the  op-  plaintiff  is  entitled  to  sue  alone."  Parke, 
tion  of  the  covenantee.  If  a  covenant  be  B.,  in  the  course  of  an  opinion  of  consid- 
so  constructed  as  to  be  ambiguous,  that  erable  length,  said :  *'  The  rule  that  cove- 
is,  so  as  to  serve  cither  the  one  view  or  the  nants  are  to  be  construed  according  to 
other,  then  it  will  be  joint,  if  the  interest  the  interests  of  the  parties,  is  a  rute  of 
be  joint,  and  it  will  be  scvcnU,  if  the  in-  construction  merclv,  and  it  cannot  be  | 
terest  be  several.  On  the  other  hand,  if  supposed  that  such  a  rule  was  ever  laid  # 
it  be  in  its  terms  wumstahabli/ joint,  then,  down  as  could-  prevent  parties,  whatever 
although  the  interest  be  several,  all  the  words  they  mignt  use,  from  covenanting 
parties  must  be  joined  in  the  action.  So,  in  a  different  manner.  It  is  impossible 
if  the.  covenant  be  made  clearly  several,  to  say  that  parties  may  not,  if  they  please, 
the  action  must  be  several,  although  the  use  joint  words,  so  as  to  express  a  joint 
interest  be  joint.  It  is  a  question  of  con-  covenant,  and  thereby  to  exclude  a  sev- 
struction.  Wliat  then,  in  this  case,  did  eral  covenant,  and  that,  because  a  cove- 
the  parties  mean  ?  The  words  of  the  nant  may  relate  to  several  interests,  it  is 
covenant  arc,  'And  the  said  R.  Watson,  therefore  necessarily  not  to  be  constnxed 
H.  Watson,  and  J.  Smith,  for  themselves,  as  a  ioint  covenant.  If  there  be  words^ 
their  heirs,  executors,  and  administrators,  capable  of  two  constructions,  we  must  look 
hereby  covenant  with  the  said  W.  T.  to  the  interest  of  the  parties  which  they 
Keightley,  his  executors,  administrators,  intended  to  protect,  and  construe  the 
and  assigns,  and  as  a  separate  covenant  words  accord mg  to  that  interest.  I  ap- 
with  the  said  A.  A.  Dobbs,  his  executors,  prehend  that  no  case  can  be  found  at  va- 
administrators,  and  assigns,  that  they '  nance  with  tliat  rule,  unless  Hopkinson 
will  do  80  and  so.  If  I  am  to  put  a  con-  v.  Lee  mav  be  thought  to  have  a  contrary 
Btruction  upon  that,  I  should  say  that  it  is  aspect.  Inuring  the  course  of  the  aigu- 
Intended  to  be  a  several  or  separate  cove-  ment    in  Bradbume  t;.  Botfield,  I  oer- 


(r)  In  Windham's  case,  5  Co.  R.  7,  it  eralty.    6  E.  2 ;  Covenant,  Br.  49.     [Bat 

is  stated  that  joint  words  in  a  grant  are  this  case  does  not  seem  to  be  law.    See 

sometimes  taken  severally.     1.  In  respect  note  (m)  su/>m.]    A  ioint  covenant  taken 

of  the  several  interests  of  the  grantors;  severally  in  respect  of  tlie  several  interests 

as  if  two  tenants  in  common,  or  several  of  the  covenantees.     Vide  16  Elix.  Dyer, 

•tenants,  join  in  a  grant  of  a  rent-charge,  837,   338,   [infra  note   (c)]   between   Sir 

yet  in  law  this  grant  shall  be  several,  al-  Anthony  Cook  and  Watton,  a  good  case, 

though  the  words  are  joint.     2.  In  respect  3.  In  respect  that  the  gnmt  cannot  take 

-of  the  several  interests  of  the  grantees,  efiect  but  at  several  times.    4.  In  respect 

&c.     19  H.  6,  63,  64.    A  warranty  made  of  the  incapacity  and  impossibility  of  the 

to  two  of  certain  lands  shall  enure  as  grantees  to  take  jointly.    5.  In  respect  of 

several  warranties,  in  respect  that  they  the  cause  of  the  grant,  or  ratione  subjectas 

are  severally  seized,  the  one  of  part  of  the  materice,    6.  Ne  res  destruatur  et  uteuitetur 

lands,  and  the  other  of  the  residue  in  sev-  absurdum. 
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The  nature,  and  especially  the  entireness,  (s)  of  the  consider- 
ation is  of  great  importance  in  determining  whether  the  promise 
be  joint  or  several ;  for  if  it  moves  from  many  persons  jointly, 
the  promise  of  repayment  is  joint ;  (t)  but  if  •from  many  persons, 

tainl^  was  nnder  the  impression,  from  SUngsby's  case  has  laid  down  the  oppo- 
readmg  the  case  of  Hopkinson  v.  Lee,  site  rule.  I  take  it,  that  from  that  time, 
that  there  .were  in  that  case  words  capa-  the  rale,  has  always  been — whether  dis- 
ble  of  SQch  a  construction  as  to  make  the  tinctly  expressed  or  not,  it  is  not  neoes- 
ooTcnant  a  joint  covenant.  If  that  had  sary  to  consider  —  but  the  rule  has  been 
been  so,  then  the  words  subsequentlj  in-  that  you  are  to  look  and  see  from  the  con- 
troduced  would  not  have  made  it  several,  text  what  the  parties  meant.  Applying 
unless  there  had  also  been  an  interest  in  that  rule  here,  I  see  no  doubt  about  the 
respect  of  which  it  could  be  several,  ac-  question.  They  have  said,  in  terms,  that 
ooniing  to  the  rule  referred  to  by  the  it  is  to  be  a  separate  covenant.  Accord- 
Lord  Chief  Baron,  as  laid  down  in  Slings-  ing  to  the  other  construction,  if  Dobbs  had 
by's  case,  that  it  is  not  competent  to  uio  satisfied  Kei^htlcy,  and  Dobbs  had  died, 
court  to  hold  the  same  covenant  joint  or  Keightley  might  have  to  sue  for  the  money 
several  at  the  option  of  the  covenantee."  coming  to  Dobbs,  and  vice  versa ;  or, 
Rolfe,  B.,  gave  the  following  opinion,  suppose  Dobbs  had  not  satisfied  Keightley, 
which  is  cited  at  length  as  containing  and  Keightley  had  died,  Dobbs  would 
within  a  small  compass  a  dear  and  able  have  had  to  sue  for  the  money  coming 
review  of  the  whole  subject :  "  I  am  of  to  Keightley's  representatives.  The  par- 
the  same  opinion.  It  seems  to  me  that  ties  have  expressed  themselves  in  words 
the  question  turns  entirely  upon  the  rule,  showing  it  was  to  bo  a  separate  covenant 
as  stated  by  my  Brother  Parke,  which  with  each,  and  I  think  we  should  so  hold 
was  distinctly  laid  down  by  this  court  in  it ;  consequently  the  plaintilf  is  entitled  to 
the  cases  cited,  and  in  which  I  fuUy  con-  our  judgment.'^  Piatt,  B.,  concurred  in 
cur.  It  appears  to  me  that  Mr.'Pres-  the  judgment. — From  the  whole  we  may 
ton's  suggestion  was  iNerfectly  well  found-  gather  that  the  Court  of  Exchequer  maim- 
ed, that  the  rule  in  Slingsby's  case  was  tain  the  general  principle  that  it  is  com- 
not  a  rule  of  law,  but  a  mere  rule  of  con-  petcnt  to  the  parties  to  make  the  contract, 
Btmcdon.  From  that  case  it  appears,  by  express  words,  what  they  please,  as 
that,  if  a  covenant  be  cum  quolibet  et  quaii'  well  with  respect  to  the  joincler  of  parties 
bet  eorumf  that  may  be  either  a  joint  or  as  with  respect  to  any  other  legal  quality 
several  covenant,  and  it  will  depend  upon  of  the  contract.  The  rule,  carried  to  its 
the  context  whetlicr  it  is  to  be  taken  as  a  extent,  would  permit  the  making  of  a 
joint  or  several;  but  it  cannot  be  both,  coy&ntuit  joint ,  or  several,  or  joint  and  aev- 
The  rule  given  in  Slingsby's  case  is  not  eral,  as  to  the  covenantors ;  and  joint,  or 
very  satisractory  to  my  mind ;  namely,  several,  or  joint  and  several,  as  to  the  cov- 
with  regard  to  &ie  difficulty  which  arises  enantees.  But  the  Court  of  Exchequer 
as  to  the  proper  person  to  recover  dam-  add  that  the  rule  is  to  be  taken  with  this 
ages.  If  a  party  choose  to  enter  into  a  qualification,  namely,  that  one  of  the  six 
<»vcnant  which  creates  such  a  difficulty,  I  cases  above  enumerated  is  excluded  by 
do  not  see  what  the  court  has  to  do  with  the  doctrine  (settled,  perhaps,  on  authority 
it.  It  is  clear  that  parties  can  so  contract  rather  than  principle,)  that  no  covenant 
by  separate  deeds  ;  why,  then,  should  can  be  joint  and  several  as  to  the  covenan- 
they  not  be  able  eoually  to  do  so  by  sepa-  tees.  Of  course  it  is  not  to  be  doubted 
rate  covenants  in  the  same  deed  1  If  they  that  in  this  respect  all  contracts,  whether 
so  word  one  covenant  as  to  make  it  a  under  seal  or  not,  are  governed  by  the 
joint  and  separate  covenant,  had  it  not  same  principles. 

been  otherwise  decided,  I  confess  I  should        (s)  Chanter  v.  Leese,  5  M.  &  W.  698, 

have  seen  nothing  extraordinary  in  hold-  701 ;  1  Roll.  Abr.  31,  pi.  9. 
ing  that  if  they  choose  so  to  contract  as        (t)  Ivans  v.  Draper,  1  Roll.  Abr.  31, 

to  impose  upon  themselves 'that  burden,  pi.  9  ;  Winterstoke  Hundred's  case.  Dyer, 

and  state  it  to  be  both  joint  and  several,  370,  a.    But  see  Jones  v,  Robinson,  1 

the  court  ought  so  to  construe  it.    But  Exch.  454,  [infra,]  note  (c).* 
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but  from  each  severally,  there  it  is  several,  (v)  Where  the  pay- 
ment is  in  the  first  place  of  one  sum  in  solido,  and  this, is  after- 
wards to  be  divided  among  the  payees,  there,  generally,  the 
interest  of  the  payees  is  joint ;  (v)  but  where  the  first  payment 
is  in  several  sums  among  the  several  payees,  there,  generally, 
their  interest  is  several,  (t^)  So  if  a  sum  in  solido  is  advanced 
to  one  by  many  persons,  the  promise  of  repayment  is  a  promise 
to  all  jointly ;  (.7;)  but  if  several  sums  are  advanced  separately 
by  each,  there  the  promise  is  to  each  severally,  (y)  And  if  the 
several  persons  raise  the  sum  by  separate  and  distinct  contribu- 
tion ;  but,  when  raised,  it  is  put  together  and  advanced  as  one 
sum,  there  the  promise  of  repayment  is  to  all  jointly,  {z)  Both 
a  joint  obligation  or  right,  and  a  several  obligation  or  right,  may 
coexist ;  for  there  may  arise  from  the  same  contract,  one  joint 
duty  to  all,  and  also  several  duties  to  each  of  the  parties,  (a) 

In  analogy  with  the  rule  in  the  case  of  contracts,  it  is  well 
established,  that  there  can  be  no  joint  action  for  an  injury,  unless 
that  injury  be  a  joint  injury  to  the  plaintiffs.  Therefore  husband 
and  wife  cannot  sue  jointly  for  assault  and  battery  of  them,  or 
for  slander  of  them,  (b) 

*  Whatever  rule  be  adopted  as  the  leading  principle  of  con- 
struction, the  question  whether  the  right  created  by  a  contract 
is  joint  or  several,  must  be  left  in  any  particular  instance  so 
much  to  mere  authority,  that  we  close  the  subject  with  a  refer- 
ence to  the  decisions  collected  in  the  note,  (c) 


(u)  Bell  r.  Chaplain,  Hardres,  321.  March  T.,  1853,  Saffolk  Co.  Mass.  (not 

\v)  Lane  v.  Drinkwater,  5  Tyr.  40;  yet  reported). 

Byrne  u.  Fitzhugh,  id.  54.  f  c)  It  is  attempted  in  this  note  to  collect 

[yo)  Thomas  and ,  Styles,  461.  at  least  the  more  important  cases  in  which 

\x)  May  V.  May,  1    C.  &  Payne,  44.  the  question  of  the  propriety  of  the  joinder 

3Ioney  advanced  on  the  joint  crtait  of  two  of  plaintiffs  has  been  passed  upon.   These 

parties  may  be  recovered  by  them  in  a  cases  fall,  it  is  evident,  within  one  of  fonr 

joint  action  against  the  person  for  whose  classes  :  —  Where  a  loint  action  was  held 

benefit  it  was  paid.    Osborne  v.  Harper,  5  properly  brought ;  wliero  it  was  held  that 

East,  225.  a  several  action  should  have  been  joint ; 

{y)  Brand  v.  Boulcott,  3  B.  &  Pal.  where  a  several  action  was  held  properly 

235.  brought ;  where  it  was  held  that  a  joint 

iz)  May  V.  M&j,  1  C.  &  Payne,  44.  action  should  have  been  several :  — 

(o)  Storv  V.  Richardson,  6  Bing.  N.  C.  1.   Where  a  joint  action  ivas  hdd  property 

123;  Peckham  v.  North  Parish  in  Haver-  brought, 

hill,  16  Pick.  274.  Wakefield  &  Single y  v.  Brown,  9 

(6)  9  Ed.  ^,51;  Cole  v.  Turner,  6  Mod.  Q.  B.  ^9.     Covenant.    Bingley,  being 

149 ;  Crazinsky  et  ux.  v,  Colbum,  decided  owner  of  a  term  of  sixty-one  vears,  granted 
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SECTION   II. 

OF  SOME  INCIDENTS  OP  JOINDER, 

Parties  are  not  said  to  be  joint  in  law,  merely  because  they 
are  connected  together  in  some  obligation  or  some  interest 

an  Aniraity  to  Samnel  W.,  and  for  secor-  the  tenement  to  the  defendant,  and  after- 

ing  payment,  assigned  the  term  (wanting  wards  granted  a  moiety  of  the  reversion  to 

one  day)  to  Robert  W.     By  indentare,  Kitchin,  and  afterwanls  tfie  other  moiety 

reciting  these  facts,  liobert  W.,  at  the  re-  to  Knight.    Eitchin  and  Knight  brought 

quest  of  Samuel  W.  and  of  Bmgley,  de-  this  action  jointly.   .After  verclict  for  the 

mised,  and  Bingtey  demised  and  conmrmed  plaintiffs,  it  was  moved  in  arrest  of  judg- 

the  premises  to  Sor^a  B.,  at  a  rent  pay-  ment,  that  the  plaintiffs,  being  tenants  in 

able  to  Samuel. W.,  while  the  premises  common,  ought  not  to  join.    But   the 

xemained  subject  to  the  annuity,  and  afbep-  court  held  tliat  the  action  was  properly 

wards  to  Bingley.    Sophia  B.  covenanted  brought,  and  said :  "  This  is  a  personal 

to  and  with  Samuel  W.  and  Robert  W.,  action  merely,  in  which  tenants  m  com- 

and  their  respective  executors,  &c.,  and  mon  may  join"  —  Vaux    v.   DaAFSB, 

also  with  and  to  Bingley,  his  executors,  Styles,  156,  203  ;  1  BoUe,  Abr.  31,  pi.  9. 

&c.,  to  pay  the  rent,  while  the  premises  Assumpsit.    The  several  cattle  of  the  tw6 

were  subject  to  the  annuity,  to  Robert  plaintins  having  been  distrained,  defend- 

[sic]  W.,  and  afterwards  to  Bingley,  and  ant,  in  consideration  of  10/.  paid  to  him 

also  to  make  certain  repairs.    The  action  by  the  plaintifis,  promised  to  procure  the. 

was  upon  the  covenant  to  repair.    Hddf  cattle  to  be  redelivered  to  them.    Held, 

on  demurrer,  that  Samnel  W.  bdn^  dead,  on  motion  in  arrest  of  judgment,  that  the 

Robert  W.  and  Bingley  could  sue  jointly,  joint  action  was  good.    RoUef  C.  J.,  said : 

—  Rose  v.  Pottltoit,  2  B.  &  Ad.  822.  "  The  consideration  given  is  entire,  and 

Covenant.      Demurrer.      The    covenant  cannot  be  divided,  and  there  is  no  incon- 

declared  upon  was,  in  terms,  with  the  venienco  in  joining  the  action  in  this  case ; 

plahitifib  and   G.,  jointly  and   Beverally,  but  if  one  had  brought  the  faction  alone,  it 

G.  was  also  one  of  the  covenantors,  but  might  have  been  ouestionablo."    Jerman, 

was  dead  at  the  time  of  the  bringing  of  the  J.,  dissented,  and  tnought  several  promises 

action.    The  court  held,  that  whether  or  should  be  intended. 

not  one  of  the  covenantees  could,  if  he  had  American  Cases.  —  Smith  r.  Tallcott, 

chosen,  have  sued  separately,  the  action,  21  Wend.  202.    In  an  agreement  under 

as    brought,  was  well   maintainable.  —  seal  for  the  sale  of  lands,  husband,  wife, 

Pbasb  v.  Hisst,  10»B.  &  Cress.  122.  and  trustee  of  the  wife,  were  parties  of  the 

A,  wishing  to  obtain  credit  with  his  bank-  first  part.    The  trustee  did  not  execute 

era,  in  1817  prevailed  upon  tliree  persons  the  deed  — though,  by  an  indorsement  on 

to  join  him  in  a  promissory  note,  whereby  the  back  /nnder  seal)  he  bound  himself  to 

they  jointly  and  severally  promised  to  pay  do  what  snould  be  necessary  on  his  part 

the  bankeiB  or  order  300/.     Upon  two  of  to  carry  the  contract  into  effect.    Aeld, 

the  paitners  retiring  from  the  banking-  that  an  action  against  the  parties  of  the 

faouae,  a  balance  was  struck  between  the  second  part  was  properly  brought  in  the  > 

old  and  new  firm,  and  the  promissory  note  joint  names  of  husband,  wife,  and  trustee. 

MBS  delivered  to  the  new  firm,  but  not  in-  — Pbabsok  v.  Parker,  3  N.   H.   366. 

dorsed  to  them.    Held,  that  the  action  Plaintiffs,  being   sureties  for  defendant, 

waa  well  brought  in  the  name  of  the  sur-  discharged  the  debt,  in  part,  with  money 

viving  members  of  the  old  firm.   Kitcbik  raised  upon  the  joint  note  of  the^plaintiffs, 

V.  BucKUST,  T.  Raym.  80 ;  1  Lev.  109,  and  in  part  with  their  joint  note  given 

S.    C.    I    Sid.    157,    ntm,    Kitchin    v.  directly  for  the  residue.    Hdd,  that  their 

Compton.     Covenant  for  repairs  against  action  against  the  principal  debtor  was 

lessee  for  years.    One  Randal  demised  well  brought  jointly. — Wright  v.  Post, 
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which  is  common  to  them  both.     They  must  be  so  connected 
as  to  be  in  a  manner  identified.     They  have  not  several  and 

3  Conn.  142.  Twenty  persons,  desirous  handbill,  relating  to  a  stolen  parcel,  oflRBr- 
to  support  a  public  right  of  fishery,  entered  ed  a  reward  to  "  whoever  should  give 
into  an  agreement  to  defend  such  light  such  information  as  should  lead  to  the 
through  a  trial  at  law,  each  promising  to  early  apprehension  of  the  guilty  parties." 
pay  his  proportion  of  the  expense  to  such  The  information  was  communicated  first 
of  them  as  should  be  sued  for  occupying  by  plaintiff  to  C.  in  conversation,  after- 
the  fishery.  Three  of  them  were  sued  wards  to  a  constable  by  plaintiff  and  C. 
jointly,  and,  after  an  unsuccessful  defence,  jointly.  Held,  that  C'.  ought  to  have 
each  paid^x)m  his  private  funds  one  third  joined  in  the  action  for  the  reward.  — 
part  of  tire  execution.  Hdd,  that  these  Hopkinson  v.  Lee,  6  Q.  B.  964.  [For 
three  could  maintain  a  joint  action  against  an  abstract  of  this  case,  and  for  the 
a  fourth,  to  recover  his  twentieth  part  of  comments  made  upon  it  by  the  Court 
the  expense  incurred;  the  joint  liability  of  Exchequer,  see  not«  (q)  siwra.]  — 
of  the  plaintiffs,  coupled  with  defendant  s  Btbne  v.  FiTznuGH,5  Tyr.  54, 1  Urompt. 
promise,  and  not  tne  payment  of  the  Mees.  &  Bos.  613.  Before  Patteson,  J., 
money,  being  the  cause  of  action. —  and  Gumey^  B.  The  agreement  of  do- 
Haughtok  v.  Baylbt,  9  Iredell,  337.  fendants  was  that,  in  consideration  of 
The  two  plaintiffs,  each  out  of  his  own  plaintiff  and  B.  using  their  endeavors  to 
stock,  delivered  goods  to  defendant,  to  be  charter  ships  and  procure  passen^rs  on 
peddled,  and  took  a  bond,  payable  to  them-  board  of  them,  and  not  engaging  with  any 
selves  jointihr,  for  the  faithful  accounting  other  emigrant  broker,  they,  the  defend- 
therefor.  Hdd,  that  they  could  maintain  ants,  undertook  to  pay  plaintiff  and  B.  a 
a  joint  action  upon  the  bond,  notwithstand-  commission  of  5/.  per  cent,  on  the  amount 
ing  their  several  interests.  See  also.  Doe  of  the  net  passage-money  made  by  the 
d.  Campbell  etcd.  v.  Hamilton,  13  Q.  B.  ships,  one  half  to  be  paid  to  plaintifi',  and 
977 ;  Beer  v.  Beer,  9  E.  L.  &  E.  468 ;  the  other  half  to  B. ;  Lane  v.  Drink- 
.  Magnay  v.  Edwards,  20  id.  264  ;  Arden  v,  water  being  cited,  hdd,  that  plaintiff,  sa- 
Tucker,  4  B.  &  Ad.  815;  Powisr.  Smith,  ing  without  B,  should  be  nonsuited.— 
5  B.  &  Aid.  ^50 ;  Wallace  v.  McLaren,  Hats  all  v.  Gbiffith,  4  Tyr.  487.  A 
1  M.  &  Ry.  516 ;  Townsend  o,  Neale,  2  broker  was  employed  to  sell  a  ship  be- 
Camp.  190;  Osborne  v.  Harper,  5  East,  longing  to  three  part-owners,  two  of  whom 
225 ;  Midgley  v.  Lovelace,  Carth.  289 ;  communicated  with  him.  To  them  he 
Yate  V.  Roules,  1  Bulst.  25 ;  Clement  v.  paid  their  shares  of  the  proceeds  of  the 
Henley,  2  Roll.  Abr.  22,  (F,)  pi.  2;  sale;  but,  after  admitting  the  third  part- 
Parker  V.  Gregg,  3  Foster,  416 ;  Saunders  owner's  share  to  be  in  his  hands,  refused 
V.  Johnson,  Skinner,  401.  to  pay  it  to  him  without  the  consent  of 
2.  In  the  following  cases  it  voas  held  that  the  other  two.  An  action  of  assumpsit 
a  severed  action  should  have  been  joint.  having  been  brought  bv  the  third  part- 
Luc  us  17.  Be  ALE,  20  Law  Jour.  (v.  s.)  owner  for  the  share,  hela^  that  he  was  not 
C.  P.  134,  4  E.  L.  &  E.  358.  Assump-  entitled  to  recover.  —  Petrib  v.  Burt, 
sit.  The  plaintiff,  acting  on  behalf  of  3  B.  &  Cress.  35Q.  Covenant ;  demurrer, 
the  members  of  an  orchestra,  to  which  he  The  covenant  declared  upon  was  widi 
himself  l)elonged,  signed  a  proposal,  "  on  the  plaintiff  and  two  others,  for  the  use 
behalf  of  the  members  of  the  orchestra,"  of  a  third  party.  The  declaration  averred 
to  continue  their  services,  provided  the  that  the  two  other  covenantees  had  never 
defendant  would  guarantee  certain  salary  sealed  the  deed.  Held,  notwithstanding, 
then  due  to  them.  The  defendant  ac-  that  as  all  might  sue,  all  mtist  sue,  and 
cepted  this  proposition,  but  failed  to  pay  that  the  declaration  was  bad. — South- 
the  salary  due.  The  plaintiff  alone  cote  v.  Hoare,  3  Taunt.  87.  Cove- 
brought  an  action  for  the  whole  money  nant  upon  an  indenture  of  three  part8| 
due  to  himself  and  the  rest,  and  stated  Held,  on  demurrer,  that  a  covenant  with 
the  contract  to  be  with  himself  and  the  A  and  B,  and  with  every  of  them,  is 
rest.  Tlfe  jury  found  that  he  acted  on  joint,  though  A  is  party  of  the  first  part, 
behalf  of  himself  as  well  as  the  rest.  Held,  and  B  party  of  the  second  part,  to  the 
that  the  contract  was  joint,  and  that  he  deed.  —  Guidon  v.  Robson,  2  Camp.  302. 
could  not  recover.  —  Lockhart  v.  Bar-  Action  by  the  drawer  and  payee  of  a  bill 
KARD,  14  M.  &  W.  674.    Assumpsit.    A  of  exchange  against  the  acceptor.     The 
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respective  shares,  which  being  united  make  a  whole ;  but  these 
together  constitute  one  whole,  which,  whether  it  be  an  interest 

biU  sued  upon  was  drawn  payable  to  295;  Wetherell  r.  Langston,  I  Exch. 
Guidon  &  Hughes,  under  which  firm  the  634 ;  Foley  v.  Addcnbrooke,  4  Q.  B. 
plaintiff  traded.  There  was  no  one  asso-  197;  Teed  v.  Elworthy,  14  East,  210; 
dated  with  him  as  partner ;  bat  he  had  a  Scott  v.  Godwin,  1  B.  &  Pul.  67. 
eleik  named  Hughes,  and  Lord  EUen-  American  Cases.  —  Sweigart  v.  Berk, 
borough  hold  that  such  clerk  should  have  8  S.  &  Rawie,  308.  Seven  of  ten  joint 
been  joined.  —  Slinosby's  Case,  5  Co.  obligees  brought  an  action  (living  the 
18,  b.,  S.  C.  3  Leon.  160,  S.  C.  2  Leon,  other  obligees)  against  the  obligor. 
47,  S.  0.  Jenk.  Cent.  262.  R.  B.  l)y  Held^  that  it  could  not  be  maintained. 
deed  covenanted  with  four  persons  and  Semble^  an  action  could  not  have  been 
their  assigns,  et  ad  et  cum  quo/ibet  eoi-um^  maintained  by  one,  although  brought  in 
that  he  was  lawfully  and  solely  seized  of  respect  of  separate  interest.  —  Dob  r. 
a  rectory.  Two  of  the  covenantees  Halsby,  16  Johns.  34.  Assumpsit  by 
Inoaght  covenant  against  R.  B.,  and  held  D.  &  1).,  partners,  against  H.  M.  bein^ 
ill,  becanse  it  was  a  joint  covenant,  and  shown  to  be  a  memi)er  of  the  firm,  held, 
the  others  ought  to  have  joined.  The  that  ho  ought  to  have  been  joined  as 
Court  said:  "When  it  appears  by  the  plaintiff.  —  Sims  v.  Harris,  8  B.  Monr. 
declaration,  that  every  of  the  covenantees  55.  Debt  on  a  penal  bond.  The  bond 
hath,  or  is  to  have,  a  several  interest  or  was  executed  by  the  defendant  in  favor 
estate, -there,  when  the  covenant  is  made  of  the  plaintiff  and  several  others,  as  joint 
with  the  cpvenontees,  et  cum  quolibet  eoi-um,  obligees.  The  plaintiff  brought  the  ac- 
these  words,  cum  quolihet  eorum  make  the  tion  alone  to  recover  the  penalty.  Held, 
covenant  several  in  respect  of  their  sev-  tliat  the  action  was  not  well '  brought, 
oral  interests.  As  if  a  man  by  indenture  Aliter,  if  the  action  had  been  covenant  on 
demises  to  A  black  acre,  to  B  white  aero,  the  bond ;  for  in  that  cose,  so  far  as  each 
to  C  green  acre,  and  covenants  with  them,  of  the  obligees  in  the  bond  has  a  separate 
and  quolibet  eorum,  that  he  is  lawful  owner  interest  in  the  performance*of  its^tipula- 
of  all  the  said  acres,  &c.,  in  that  case  in  tions,  the  cause  of  action  is  several,  and 
reepect  of  the  said  several  interests,  by  not  joint.  (See  Fearce  v.  Hitchcock,  2 
the  said  words,  et  cum  quolibet  eorwn,  the  Comst.  388.)  —  Tapscott  v.  Williams, 
covenant  is  made  several ;  but  if  he  de-  10  Ohio,  442.  Where  lands  descended 
mises  to  them  the  acres  jointly,  then  these  to  coparceners,  with  warranty,  and  they 
words,  cum  quolibet  eorum,  are  void,  for  a  were  evicted  before  severance,  it  was  held 
man,  by  his  covenant,  (unless  in  respect  that  one  of  them  could  not  sue  alone  on 
of  several  interests,)  cannot  make  it  first  the  warranty  for  his  share  of  the  dam- 
joint,  and  then  make  it  several  by  the  ages. 

same  or  the  like  words,  cum  quolibet  eorum ;  3.  In  the  JbUowing  cases  a  several  action 
for,  although  sundry  persons  may  bind  vxts  held  to  be  properly  brought. 
themselves  et  quemltbet  eorum,  and  so  the  Keightlby  v.  Watson,  3  Exch.  716. 
obligation  shall  be  joint  or  several  at  the  [For  an  abstract  of  this  case  see  note  {a) 
election  of  the  obligee,  yet  a  man  cannot  supra.] — Jones  v,  Robinson,  1  Excn. 
bind  himself  to  thcee,  and  to  each  of  them,  454.  The  declaration  stated  that  the 
to  make  it  joint  or  several  at  the  election  plaintiff  and  A  B  carried  on  business  in 
of  several  persons  for  one  and  the  same  copartnership ;  and  in  consideration  that 
cause,  for  tlie  court  would  be  in  doubt  for  they  would  sell  defendant  their  business, 
wbich  of  them  to  give  judgment,  which  and  become  trustees  for  him  in  respect  of 
the  law  would  not  suffer,  as  it  is  held  in  3  all  debts,  &c.,  due  to  plaintiff  and  A  B  in 
H.  6, 44,  b."  See  also,  Bradbume  v.  Bot-  respect  thereof,  defendant  promised  plain- 
field,  14  M.  &  W.  559  ;  Sorsbio  v.  Park,  tiff  to  pay  him  all  tlie  money  he  had  ad- 
12  M.  &  W.  146  ;  Lane  v.  Drinkwater,  5  vanoed  in  respect  of  the  copartnership,  and 
Trr.  40,  I  C.  M.  &  Ros.  599  ;  English  v.  for  which  it  was  accountable  to  plaintiff, 
Blondell,  8  C.  &  P.  332 ;  Decharms  v.  and  also  promised  plaintiff  and  A  B  that 
Horwood,  10  Bing.  526 ;  Hill  v.  Tucker,  he  would  dischai^  all  the  debts  due  from 
1  Taant.  7  ;  Anderson  v.  Martindale,  the  pUiintiff  and  A  B  as  such  copartners, 
1  East,  497  ;  Spencer  v.  Durant,  Comb,  and  all  liabilities  to  which  they  were  sub- 
115;  Thimblethorp  v.  Hardesty,  7  Mod.  ject.  The  declaration  then  averred  that 
116 ;  Chanter  v,  Leese  et  al.  4  M.  &  W.  plaintiff  and  A  B  did  sell  the  business  to 
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or  an  obligation,  belongs  to  all.     Hence  arises  an  implied 
authority  to  act  for  each  other,  which  is  in  some  cases  earned 

defendant,  and  became  tnutees  for  him  in  ceeds,  under  an  agreement  with  W,,  plain- 
respect  of  all  debts,  &c.,  dae  to  plaintiff  tiffs  paid  the  amoant  to  defendant,  on  re- 
and  A  B  in  respect  thereof,  and  that,  at  ceiTing  from  him  a  guaranty  in  those 
the  time  of  the  promise,  plaintiff  had  ad-  terms :  "  Mr.  John  Evans,  and  also  Messrs. 
yanoed  a  certain  sum,  for  the  non-pajment  Place  &  Mcabry,  [the  plaintiffs,!  as  the 
of  which  the  action  was  brought.  On  mo-  executors  of  the  will  of  tne  late  Mr.  John 
tion  in  arrest  of  judgment,  the  defendant  Miers :  In  consideration  of  your  having 
contended  that  the  consideration  moved  paid,  &c.,  I  hereby  undertake  to  indemm-» 
ftom  the  plaintiff  and  A  B  jointly,  and  fy  and  save  you  and  each  of  yon  harm* 
therefore,  (as  the  consideration  is  the  es-  less,  &c.  G.  belegal."  Hdd,  that  plain- 
sential  part  of  a  contract,  without  which  tiflls  might  sue  on  this  guaranty  without 
the  promise  is  nothing,)  A  B  should  have  joining  Evans.  — Thagkbb  v,  Shsphsbd^ 
been  joined  as  co-plaintiff;  but  the  court  2  Chitt;^,  653.  The  plaintiff  and  one  R., 
held  tnat  the  separate  interest  of  the  plain-  being  insurance  brokers  and  partners, 
tiff  m  the  partnership  fand  was  the  consid-  effected  a  policy  of  insurance  on  the  de- 
eration  n{)on  which  the  promise  sued  fendant's  ship.  The  premium  was  not 
upon  in  this  case  was  founded ;  and,  there-  paid  to  the  underwriter  till  after  R.  had 
fore,  the  rule  for  which  the  defendant  con-  become  bankrupt,  when  it  was  pidd  by  the 
tended  did  not  apply. — Palmer  v.  Spar-  plaintiff  alone  out  of  his  private  property. 
BHOTT,  4  M.  &  Gran.  137.  By  an  agree-  The  plwntiff  brought  this  action  alone  to 
ment,  not  under  seal,  between  defendant  recover  the  amoant  of  the  preniium  thus 
of  the  one  part,  and  plaintiff  and  F.  of  the  paid.  Held,  that  the  action 'was  well 
other  part — reciting  that  plaintiff  and  F.  brought. — pLOsaop  v.  Colman,  I  Stark.> 
had  assigned  certain  property  to  defend-  25.  Assumpsit.  Plaintiff  had  held  oat 
ant  for  150/.  apiece,  and  that  it  had  been  his  son  as  his  partner,  and  had  made  out. 
agreed  that  defendant  should  retain  50/.  out  bills  and  signed  receipts  in  their  joint 
of  eaclrl  50/. -V  the  defendant,  in  considera-  names;  but  held  by  the  court  of  K.  B. 
tion  of  Ihe  two  several  sums  of  50/.  and  that  he  was  not  precluded  from  maintaiaF- 
50/.  so  retained,  agreed  with  plaintiff  and  ing  his  action  oy  showing  that  his  son 
F.,  their  executors,  &c.,  to  indemnify  was  not  in  fact "^  his  partner.  —  DavbN" 
plaintiff  and  F.,  and  each  of  them,  their  port  v.  Rackstrow,  1  C.  &  P.  69.  Hut- 
neirs,  executors,  &c.,  and  their,  and  each  lock,  B.,  S.  P.  —  Kell  v.  Nainbt,  10  B. 
and  every  of  their,  estates  and  effects,  &  Cress.  20,  S.  P.  "  A  party  with  whom 
from  the  costs  of  a  certain  action.  Hdd,  the  contract  is  actually  made  may  sue 
that  plaintiff  might  maintain  assumpsit  without  joining  others  with  whom  it  ia 
upon  this  agreement  without  joining  F.  —  apparently  made."  Parke,  J.  —  Garbxt 
PooLB  V,  Hill,  6  M.  &  W.  835.  Cove-  t;.  Taylor,  I  Esp.  Nisi  Prius,  117, 
nant.  By  articles  of  agreement,  reciting  "  Three  persons  had  employed  the  de- 
that  the  defendant  had  contracted  with  J.,  fendant  to  sell  some  timber  for  them,  in 
as  the  agent  of  the  plaintiff  and  the  which  they  were  jointly  concerned.  Two 
other  owners  of  the  property,  for  the  pur-  of  them  he  had  paid  their  exact  propor-* 
chase  of  the  lands  therein  mentioned,  the  tion,  and  they  had  given  him  a  receipt  in 
defendant  covenanted  with  the  plaintiff,  full  of  all  demands.  The  third  now 
and  the  several  other  parties  beneficially  brought  his  action  for  the  remainder, 
interested,  to  perform  such  contract  by  being  his  share ;  and  it  was  objected,  that 

Saying  the  purchase-money  on  a  certain  as  tms  was  a  ioint  employment  by  three, 

ay,  &c.    neld,  that  this  covenant  was  one  alone  could  not  bring  his  action.    But 

several,  and  tliat  the  plaintiff  might  sue  it  was  ruled  by  Lord  Mansfield,  that  whem 

alone  for  the  non-payment  of  his  share  of  there  had  been  a  severance  as  above  stated, 

the  purchase-money,  without  joining  the  that  one  alone  might  sue.    4  G.  3  MS." 

other    parties    beneficially   interested. —  Kirkman  v.  Newstbab,    I  Esp.  Kisi 

Place  v.  Deleoal,  4  Bing.  N.  C.  426.  Prius,  117.    "Action  for  the  use  and  oc- 

Assumpsit.    One  Evans,  as  attorney  for  cupation  of  a  house.    It  appeared  that 

plaintiffs,  executors  of  Miers,  having  sold  the  house  was  the  property  of  six  tenanta 

an  estate,  to  a  share  of  Uie  proceeds  of  in  common,  to  all  of  whom,  except  .Ao 

which  W.  was  entitled  as  legatee,  and  de-  plaintiff,  the  defendwit  had  paid  his  rent ; 

fendant  claiming  W.'s  sluure  of  such  pro-  and  this  action  was  for  his  share  of  the 
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very  far.     Thus,  if  several  plaintiffs  sue  for  a  joint  demand,  and 
the  defendant  pleads  in  bar  an  accord  and  satisfaction   with 

rent.     It  wns  objected  that  one  tenant  abide  by  the  rule  that,  where  the  interest 
in  common  alone  could  not  bring  this  ac-  in  the  snbject-matter  secured  by  the  cov- 
tion,  but  that  all  ought  to  join ;  but  Lord  enant  is  several,  although  the  terms  of  the 
MmsJUld  overruled  the  objection,  and  the  covenant  will  more  naturally  bear  a  joint 
plaintiff  recovered.      Sitt.    Westm.    M.  interpretation,  yet,  if  they  do  not  exclude 
1776,  MS."    V^^  above  two  cases  from  the  inference  of  being  intended  to  bo  scv- 
Espinasse's  Nisi  Ptius,  are  of  doubtful  eral,  they  shall  have  a  several  construe- 
anthori^.    See  note  to  Hatsell  v.  Grif-  tion  put  upon  them.     See  also  Catlin  v, 
fith,  4  Tvr.  488,  and  Walford  on  Parties,  Barnard,   1   Aikens  Vt.  9  ;   Hanrold  r. 
466.]  —  WoTTOS  r.  Cooke,  Dyer,  337, 6.  Whitaker,  10  Jur.  1004;  Mills  v.  Lad- 
Covenant    Three  purchased  lands  jointly    brooke,  7  M.  &  Gr.  218  ;  Simoson  v.  Clav- 
in  fee  and  covenanted  each  with  the  others  ton,  4  Bing.  N.  C.  758 ;  Witncrs  v.  Birci»> 
cmd  their  heirSf  el  eorum  tUrique,  to  convey  am,  3  B.  &  Cr.  254 ;  JohuBon  v.'  Wilson, 
to  the  heirs  of  those  who  happened  to  Wiiles,  248 ;  Llo^d  v.  Archbold,  2  Taunt, 
die  first  their  respective  third  parts.    Two  324 ;  Story  v.  Richardson,  6  Bing.  N.  C. 
of  the  three  having  died,  the  heir  of  one  of  123 ;  Owston  t;.  Ogle,  13  East,  538 ;  Lahy 
them  brought  this  action  against  the  sur-  v.  Holland,  8  Gill,  445. 
vivor,  alleging  that  ho  had  not  conveyed  4.  In  the  following  cases  it  toas  hdd  that 
to  him  according  to  his  covenant.    It  was  a  joint  action  should  have  been  sei'eral, 
moved,  in  arrest  of  judgment,  that  the  Sbaton  v.  Booth,  4  Ad.  &  £1.  528. 
covenant  was  joint,  and  not  several,  for  Assumpsit.    A,  B,  and  C,  being  interest- 
the  word  "  utrique "  in  Latin  is  conjunc-  ed  in  certain  lands,  but  having  no  com- 
iim,  and  not  separatim  ;  sed  rum  allocatur,  mon  legal  interest  in  any  portion  of  them, 
and  judgment  waa  given  for  the  plaintiff,  agreed  together,  according  to  their  respec- 
American  Cases.  —  Hall  v.  Leigh,  8  tivo  interests,  to  put  them  up  for  sale,  and 
Cranch,  50.    Plaintiff  and  P.  consigned  the  lands  were  so  put  up,  under  the  direc- 
to    defendant  a  quantity  of  cotton,  of  tion  of  their  agent,  in  lots.    Each  lot  was 
which  they  were  joint  owners.   They  gave  described  in  a  separate  paper,  containing 
defendant  separate  and  different  iustruc-  the  conditions  of  sale,  in  which  it  was 
tions  for  the  disposition  of  their  respective  stipulated,  among  other  things,  that  if  the 
moieties,  each  distinctly  confining  his  in-  purchaser  should  be  let  into  the  premises 
stmctions  to  his  own  moiety.    Efdd,  re-  before  payment  of  the  purchase-money,  he 
versing  judgment  of  circuit  court,  that  should  be  considered  tenant  at  will  to  the 
plaintiff  oomd  maintain  an  action  for  the  vendors,  and  pay  interest  at  the  rate  of 
violation  of  his  instructions,  without  join-  four  per  cent,  on  the  amount  of  purchase- 
ing  P.  —  SwETT  V,  Patrick,  2  Fairfield,  money,  as  and  for  rent.  Defendant  bought 
179.    Defendant  conveyed  land  with  war-  four  of  the  lots,  and  waa  let  into  posses- 
ranty  to  A,  B,  and  C.    Held,  on  demur-  sion,  and  held  for  several  years  without 
rer,  that  a  several  action  on  the  warranty  paying  the  purchase-money ;  whereupon 
was    well   brou^t    by   A.  —  Suabp  v.  the  vendors  brought  their  joint  action 
CoNKLiKG,  16  Vermont,  354.   Covenant,  against  him,  to  recover  rent.    Their  dec- 
Bv  indenture  between  the  plaintiff  and  lotion  contained  two  counts :  one  upon 
others,  of  the  first  part,  and  the  defend-  the  contract  between  the  plaintiffs  and  de- 
ant  of  the  other  part,  the  defendant  cove-  fendant  for  the  sale  of  the  property ;  .the 
nanted  with  the  parties  of  the  first  part  other  for  use  and  occupation,    //em,  that 
that    he    would    turn    from  its   natural  the  action  could  not  be  sustained  on  either 
dumnel  a  certain  stream  of  water  which  count ;  not  on  the  first,  because  no  joifit 
flowed  over  the  land  of  the  covenantees ;  contract  with  all  the  plaintiffs  was  proved ; 
and  whereas,  the  water,  when  diverted,  not  on  the  second,  because  no  joint  owner- 
woald  pass  over  the  land  of  the  plaintiff,  ship  in    the   plaintiffs,  and    occupation 
that  he  would  so  convey  it  as  not  to  in-  under  them  was  proved.  —  Wilkinson  v. 
jnto  said  land.    The  plaintiff  brought  the  Hall,  1  Bing.  N.  C.   713.    Action  of 
action  without  joining   the  other  cove-  debt  against  lessee  for  double  value,  under 
nastees,  and  alleged  breaches  of  both  cov-  stat.  4  G.  2,  c.  28,  for  holding  over.  HM, 
enants.    Hdd,  that  he  might  recover  on  that  tenants  in  common  could  not  main- 
die  second  covenant,  but  not  on  the  first,  tain  such  action  jointly  where  there  had 
RecLfidd,  J.,  said  the  court  were  willing  to  been  no  joint  demise.    "  If  there  be  no 
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one  of  the  plaintiffs,  but  without  any  allegation  that  the  other 
plaintiffs  had  authorized  the  accord  and  satisfaction,  the  plea  is 
nevertheless  good,  (d)  For  a  release  of  a  debt,  or  of  a  claim  to 
damages,  by  one  of  many  who  hold  this  debt  or  claim  jointly, 
is  a  full  discharge  of  it,  and  this  whether  they  hold  this  debt  or 
claim  in  their  own  right,  or  as  executors  or  administrators,  (e) 
This  has  been  extended  to  the  case  where  the  release  is  given 
by  one  of  joint  plaintiffs,  who,  although  a  party  to  the  record, 

joint  demise,  there  must  be  several  actions  on  payment  by  them  of  the  note,  coold 

for  rent,  for  a  joint  action  is  not  maintain-  not  maintain  a  joint  action  against  A.,  it 

able  except  npon  a  joint  demise."     7Tn-  not  appearing  that  the  payment  was  made 

dal,  C.  J. — Sebvantb  v.  James,  10  B.  oat  of  a  joint  fund  of  the  two  firms. 

&  Cr.  410.    Covenant.    The  defendant,  "The  action  of  assnmpsit  most  be  joint 

who  was  master  of  a  vessel,  covenanted  or  several,  accordingly  as  the  promise  on 

with  the  plaintiff  and  others,  part  owners,  which  it  is  founded  is  joint  or  several, 

and  tlicir  several  and  respective  executors,  Where  the  promise  is  express,  there  can 

administrators,  and  assigns,  to  pay  certain  be  little  dijfficalty  in  determining  to  which 

moneys  to  them,  and  to  their  and  every  of  class  it  belongs,  as  its  nature  necessarily 

their  several  and  respective  executors,  ad-  appears  on  the  face  of  the  contract  itscR ; 

minis trators,  and    assigns,  at  a  certain  and  if  it  bo  joint,  all  to  whom  it  is  mado 

banker's,  and  in  such  parts  and  proportions  must,  or  at  least  may  sue  on  it  jointly.  . .  . 

as  were  set  against  their  several  and  re-  Bat  an  implied  promise,  being  altogether 

spe^tive  names.    The  action  was  brought  ideal,  and  raised  out  of  the  consideration 

by^'all  the  covenantees  jointly.    Held,  that  only  by  intendment  of  law,  follows  the 

tne  covenant  was  several,  and  so  the  ac-  nature  of  the  consideration  ;  and  as  that 

tion  not  well   brought,  but  each  cove-  is  joint  or  several,  so  wiU  the  promise  be." 

nantee  should  have  brought  a  separate  ac-  Gibson,  J.  —  Casturae  v.    Bkown,  3 

tion.  —  Grahau  v.  Kobertson,  2  T.  R.  Leigh,  98.    C.  covenanted  with  B.  &  J. 

282.    Plaintiffs,   together  with  A  &  B,  that  he  would  pay  B.  and  J.  $300,  namely, 

being  owners  of  one  ship,  and  the  defend-  to  each  of  them    one   moiety   thereof, 

ant  of  another,  a  prize  was  taken,  con-  Held,  a  several  covenant,  so  that  B.,  as 

demned,  and  shared  by  agreement  between  the  sui-vivor  of  the  two,  could  not  main- 

them ;    afterwards  the  sentence  of  con-  tain  an  action  to  recover  the  whole  sum. 

demnation  was  reversed,  and  restitution  — ^Ulmer   r.   Cunningham,  2   Greenl. 

awarded,  with  costs,  which  was  paid  solely  117.    Assumpsit  for  money  had .  and  re- 

by  the  plaintiffs,  A  and  B  having  in  the  ceived.    Goods,   belonging  to  some  and 

mean  time  become  bankrupts.    An  action  not  to  all,  of  sundry  joint  debtors,  were 

could  not  be  brought  by  the  plaintiffs  taken  in  execution  and  wasted.     Held, 

alone  for  a  moiety  of  the  restitution  money  that  all  the  debtors  could  not  maintain  a 

and  costs,  because  it  was  either  a  partner-  joint  action  against  the  sheriff',  and  that 

ship  transaction,  when  A  and  B  ought  to  *tho6e  only  ought  to  have   sued  whose 

be  joined ;  or  not,  when  separate  actions  property  was  actually  wasted, 

should  be  brought  by  each  of  the  persons  (d)  Wallace  et  m.  v.  Kcnsall,  7  M .  & 

paying.   Sec  also  Smith  i'.  Hunt,  2  Chitty,  W.  264. 

142 ;  Brandon  v.  Hubbard,  2  Br.  &  Bing.  (c)  Bac.  Abr.  Release,  D.  E. ;  Jacomb 
11;  Tippet  t'.  Hawkey,  8  Mod.  263;  w.  Hirwood,  2  Ves.  iSen.  26&;  Murray  r. 
Makepeiace  v.  Coutes,  8  Mass.  451,  over-  Blatchfbrd,  1  Wend.  583;  Napier  cf  a/,  r. 
ruled  in  Capen  v.  Barrows,  1  Gray,  376 ;  McLeod,  9  Wend.  120 ;  Decker  r.  Living- 
Brand  V.  Boulcott,  3  Bos.  &  Pul.  235;  ston,  15  Johns.  479;  Pierson  et  al.  r. 
Kelby  v.  Steel,  5  Esp.  194.  Hooker,  3  Johns.  68 ;  Austin  et  al.  v.  Hall,. 
American  Cases. — BoGOS  r.  Curtin,  13  Johns.  286;  Bulkley  ei  al.  v.  Dayton^ 
10  S.  &  Rawle,  211.  Two  firms,  C.  &B.  14  Johns.  387;  Bruen  v.  Mai>^uand,  17 
and  J.  &  D.,  having  become  sureties  for  Johns.  58 ;  Halsey  et  al,  v.  Fairbanks,  4 
A.,  gaye  their  joint  and  several  note  for  Mason,  206 ;  Tuckerman  v.  Ncwhall,  IT 
the  debt  of  A.    Hdd,  that  the  two  firms,  Mass.  581 ;  Wiggin  v. Tudor,  23  Pick.  444. 
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is  not  a  party  in  interest,  but  whose  name  the  actual  parties  in 
interest  were  obliged  to  use  with  their  own  in  bringing  the 
action.  (/)  Nevertheless,  if  in  such  a  case  the  party  taking  the 
release,  and  pleading  it  in  bar,  is  aware  that  the  party  giving  it 
had  no  interest  in  the  claim  released,  the  court  would  disregard 
the  release ;  (g)  and  upon  such  facts  as  these  the  court  have 
^ordered  the  release  to  be  given  up  and  cancelled.  (A) 

If  two  or  more  are  jointly  bound,  or  jointly  and  severally 
bound,  and  the  obligee  releases  to  one  of  them,  all  are  dis- 
charged, (t)  Formerly  a  very  strict  and  technical  rule  was 
applied  to  these  cases ;  thus,  where  an  action  was  brought 
against  one  of  three  who  were  bound  jointly  and  severally,  a 
plea  in  bar  that  the  seal  of  one  of  the  others  was  torn  off  was 
held  good.  And  where  three  were  bound  jointly  and  severally, 
and  the  seals  of  two  were  eaten  off  by  rats,  the  court  inclined 
to  think  the  obligation  void  against  all.  (j)  But  if  the  seals 
had  remained  on  until  issue  were  joined,  their  removal  after- 
viards  would  not  have  avoided  the  bond,  {k) 

Where  a  technical  release,  that  is,  a  release  under  seal^^  is 
given  to  one  of  two  joint  debtors,  and  the  other  being  sued, 
pleads  the  joint  indebtedness  and  the  release,  it  is  no  answer  to 
say  that  the  release  was  made, at  the  defendant's  request,  and 
in  consideration  that  he  thereupon  promised  to  remain  liable 
for  the  debt,  and  unaffected  by  the  release ;  for  this  would  be 
a  parol  exception  to  a  sealed  instrument.  (/)  This  being  the 
reason,  it  should  follow  that  only  a  release  under  seal  should 
have  this  effect;  and  the  weight  of  authority  is  certainly  and 
very  greatly  in  favor  of  this  limitation,  (m)     It  has,  however, 

m 

(/)  WilkioBon  et  al.  v,  Lindo,  7  M.  &  {j)  Baylv  v.   Garford,  March,  125; 

W.  81 ;  Gibson  v.  Winter,  5  B.  &  Ad.  Seaton  v.  Henson,  2  Show.  29. 

96.  (it)  Nichols  v.  Haywood,  Dyer,  59,  pi. 

ig)  Gram  et  al.  v.  Cadwell,  5  Cow.  12,13;  Michaell  v.  Stockworth,  Owen,  8. 

489 ;  Legfa  v.  Legli,  1  B.  &  F.  447.  (/)  Brooks  v.  Staart,  9  Ad.  &  £1.  854 ; 

(A)  Barker  et  al,  v.  Richardson,  1  T.  &  Parker  v.  Lawrence,  Hob.  70. 

J.  362.  (m)   Shaw   v.    Pratt,    22  Pick.  305; 

(t)  Co.  Lit.  232  a;  Bac.  Abr.  Release,  Walker  v.  McCalloch,  4   Greenl.  421; 

G. ;  Vin.  Abr.  Release,  G.  a ;  Dean  r.  Lunt  et  al.  v.  Stevens,  24  Maine,  534 ; 

Newhall,  8  T.  R.  168 ;  Hntton  v.  Eyre,  Harrison  v.  Close  et  al.  2  Johns.  448 ; 

€  Taunt.  289 ;  Lacy  v,  Kynaston,  I  Ld.  Rowley  v.  Stoddard,  7  Johns.  210 ;  Mc- 

Raym.  690,  S.  C  'l2  Mod.  551  ;  Clay-  Allester  v.  Sprague,  34  Mo.  296  ;  Pond  v, 

ton  17.  Kynaston,  Salk.  574 ;  Milliken  v.  Williams,  1  Gray,  630. 
Brown,  1   Rawle,  391 ;  Johnson  v.  Col- 
lins, 20  Ala.  435. 
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« 

been  held  in  this  country,  that  a  release  which  is  not  under  seal, 
to  one  of  many  joint  debtors,  of  his  share  or  proportion  of  the 
debt,  operates  in  law  as  a  full  discharge  of  all.  (n)  But  though 
the  word  release  be  used,  even  under  seal,  yet  if  the  parties, 
the  instrument  being  considered  as  a  whole  and  in  connection 
with  all  the  circumstances  of  the  case  and  the  relations  of  the 
parties,  cannot  reasonably  be  supposed  to  have  intended  a 
release,  it  will  be  construed  as  only  an  agreement  not  to  charge 
the  person  or  party  to  whom  the  release  is  given,  and  will  not 
be  permitted  to  have  the  effect  of  a  technical  release  ;  (o)  for  a 
general  covenant  not  to  sue  is  not  itself  a  release  of  the  cove- 
nantee, but  is  so  construed  by  the  law  to  avoid  circuity  of 
action ;  and  a  covenant  not  to  sue  one  of  many,  who  are  jointly 
indebted,  does  not  discharge  one  who  is  a  joint  debtor  with 
the  covenantee,  nor  in  any  way  affect  his  obligation,  (p) 

It  may  be  added,  though  not  strictly  within  the  law  of  con- 
tracts, that  the  effect  of  a  release  of  damages  to  one  of  fwo 
wrongdoers  id  the  same  as  a  release  of  debt ;  it  is  in  its  opera- 
tion a  satisfaction  of  the  whole  claim  arising  out  of  the  tort, 
and  discharges  all  the  parties,  (q)  ^And  in  actions  against  two 
or  more  defendants  for  a  joint  tort,  it  has  been  said  that  dam- 
ages should  be  assessed  against  all  jointly  for  the  largest 
amount  which  either  ought  to  pay.  (r)  The  true  rule,  however, 
must  be,  that  the'plairitiff  is  entitled  to  compensation  for  all  the 
injury  he  has  received,  and  for  this  there  should  be  judgment 
against  all  who  joined  in  doing  the  wrong.  Several  damages 
should  not  be  assessed  ;  but  if  they  are,  the  plaintiff  may  elect 
which  sum  he  will,  and  remitting  the  others,  enter  judgment 
for  this  sum  against  all.  (s) 

(n)  Millikcn  v.  Brown,  1  Rawle,  391.  Bing.  731.  S.  C.  4  M.  &  P.  561 ;  Dean 

(o)  Solly  V.  Forbes,  2  Brod.  &  Bing.  v.  Newhall,  8  T,  R.  168. 

46  ;  McAllester  v.  Spraguc,  34  Maine,  Iq)  Brown  v.  Marsh,  7  Verm.  320. 

296.  (r)  Bull.  N.  P.  15;  Lowfield  v.  Ban- 

{p)  Lane  et  al.   u,   O wings,  3  Bibb,  croft,  2  Str.  910 ;  Onslow  v.  On'hard,  1 

247 ;    Shed   v.  Picrco,   17    Mafis.    628 ;  Str.  422 ;  Brown  v.  Allen  ef  al.  4  £sp. 

Conch  V.  Mills,  21  Wend.  424  ;  Rowley  158  ;  Austen  v.  Willward,  Cro.  El.  86p  ; 

V,  Stoddard,  7  Johns.  209 ;  McLellan  v.  Smichson  v.  Garth,  3  Lev.  324. 

Cumberland  Bank,  24  Maine,  566 ;  Bank  {s)  Johns  et  al.  v.  Dodsworth,  Cro.  Car. 

of  Catskill  V.  Messenger  et  al.  9  Cow.  192;  Walsh  v.  Bishop,  Cro.  Car.  243; 

37  ;  Durelli'.  Wendell  et  al.  S  1^.  Hamp.  Heydon's  Case,  11  Co.  5;  Halsevcf  al. 

369 ;  Bank  of  Chenango  v.  Osg^ood,  4  v.   Woodruff,   9  Pick.   555 ;  .Roaney  v. 

Wend.  607 ;    Lancaster  v.  Harrison,  6  Strode,  Cartb.  19. 
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Only  a  voluntary  release  by  the  party  injured,  or  claimant^ 
has  the  effect  of  discharging  all,  although  given  but  to  one ;  for 
if  one  of  two  who  owe  jointly,  either  a  debt  or  compensation 
for  a  wrong,  be  discharged  by  operation  of  law,  without  the 
concurrence  or  consent  of  the  party  to  whom  the  debt  or  com- 
pensation is  due,  he  does  not  hereby  lose  his  right  to  enforce 
this  claim  against  those  not  discharged,  (t)  But  it  is  said,  that 
if  the  discharge  by  operation  of  law  is  at  the  instance  of  the 
plaintiff,  or  be  caused  by  him,  it  then  operates  as  a  discharge 
of  the  other  debtors,  (u) 

The  legal  operation  of  a  release  to  one  of  .two  or  more  joint 
debtors  may  be  restrained  by  the  express  terms  of  the  irfstru- 
ment  For  if  a  release  containing  such  a  proviso  be  pleaded 
by  the  other  in  bar  to  an  action  against  both,  a  replication  that 
the  action  is  brought  against  both,  only  to  recover  of  the  other, 
is  good,  (i;) 

If  an  action  be  brought  against  many,  and  to  this  an  accord 
and  satisfaction  by  one  be  pleaded  in  bar,  it  must  be  complete, 
covering  the  whole  ground,  and  fully  executed.  It  is  not 
enough  if  it  be  in  effect  only  a  settlement  with  one  of  the  de- 
fendants for  his  share  of  the  damages ;  nor  would  it  be  enough 
if  it  were  only  this  in  fact,  although  in  form  an  accord  and 
satisfaction  of  the  whole  claim,  (w) 

Joint  trustees  are  not  necessarily  liable  for  each  other,  or 
bound  by  each  other's  acts.  Each  is  liable  for  the  acts  of 
others,  only  so  far  as  be  concurred  in  them,  or  connived  at 
them,  actively  or  negligently.  Each  is,  in  general,  responsi- 
ble only  for  money  which  he  has  himself  received ;  and  if  he 
signs  a  receipt  with  the  others,  he  may,  at  least  in  equity, 
show  that  he  did  not  receive  the  money,  and  thus  remove  or 
limit  his  liability ;  but  if  this  be  not  shown,  the  joint  receipt 
is   evidence  against  all.  (x)     A  trustee  may  thus  explain   his 

U)  Ward  v.JobnaonetaL  IS  Mass.  152,  (w)  Anderson  v,  Tompike  Co.  16 
\u)  Robertson  v.  Smith,  18  Johns.  459.  Johns.  87  ;  Clark  v.  Dinsmore,  5  New 
[V)  Twopenny  »,  Tonng,  3  B.  &  Cr.  Hamp.  136;  Rayne  v.  Orton,  Cro.  Eliz. 
211,  S.  C.  5  D.  &  R.  261 ;  Lancaster  v.  305;  Lynn  et  al.  v.  Bruce,  2  H.  Bl.  317. 
Harrison,  4  Mooro  &  Payne,  561^  S.  C.  {x)  Fellows  v.  Mitchell  ef  a/.  1  P.  Wms. 
6  Bing.  726 ;  Solly  et  al.  v.  Forbes  et  al.  83,  and  Cox's  note ;  Westley  v.  Clarke,  1 
2  Br.  &  Bing.  38 ;  North  v.  Wakefield,  Eden,  360 ;  Griffin  v.  Macaalay,  7  Grat- 
is Q.  B.  536.  tan,  476. 
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receipt,  because  he  is  obliged  to  join  with  the  others  iii  giving 
one ;  but  a  co-executor  not  being  under  thia  necessity,  it  is  said 
that  be  is  bound  by  the  receipt  he  signs,  (y)  And,  in  general, 
any  co-executor  or  co-trustee  who  does  jointly  with  the  others 
any  act  which  it  is  not  necessary  for  him  to  do,  is  bound  there- 
byto  any  party  who  shall  suffer  therefrom,  (z) 

If  two  or  more  persons  are  bound  jointly  to  pay  a  sum  of 
money,  and  one  of  them  dies,  at  common  law  his  death  not 
only  severs  the  joinder,  but  terminates  the  liability  which  be- 
longed to  him,  BO  that  it  cannot  be  enforced  against  ^is  repre- 
sentatives ;  (a)  buj;  if  they  were  bound  jointly  and  severally, 
the  tleath  of  one  has  not  this  effect,  (aa)  If  bound  jointly, 
the  whole  debt  becomes  the  debt  of  the  survivors  alone,  and  if 
they  pay  the  whole,  they  can  have  at  law  no  contribution 
against  the  representatives  of  the  deceased,  because  this  would 
be  an  indirect  revival  of  a  liability  which  death  has  wholly  termi- 
nated. (6)  But  where  the  debt  was  made  joint  by  fraud  or 
error,  equity  will  relieve  by  granting  contribution  ;  as  it  will  if 
the  debt  were  for  money  lent  to  both  and  received  by  both,  so 
that  both  actually  participated  in  the  benefit,  (bb)  If  the  last 
survivor  dies,  leaving  the  debt  unpaid,  his  representatives  alone 
are  chargeable,  and  have  no  contribution  against  the  representa- 
tives of  the  other  deceased  obligor. 

In  most  of  the  United  States,  the  rule  of  the  common  law  is 
changed  by  statute.  The  representatives  of  the  deceased  con- 
tinue to  be  bound  by  his  obligation.  If  the  debtors  were 
jointly  bound,  the  creditor  could  bring  but  one  action  when  all 
were  alive,  and  that  against  all ;  and  then  obtaining  judgment 
and  taking  out  execution  against  all,  he  might  levy  it  on  all  or 
either  as  he  chose,  leaving  them  to  adjust  their  proportions  by 
contribution.  Now,  it  should  seem  that  after  the  death  of  a 
joint  debtor,  the  creditor  cannot  join  the  survivors  and  the 

iy)  Sadler  r.  Hobbs,  2  Br.  Ch.  114 ;  Hooper,  2  Mass.  572 ;  Yorks  v.  Pock,  14 

•Chambers  v.  Minchin,  7  Ves.  198.  Barb.  644. 

{z)  Brice  v.  Stokes,  11  Ves.  319;  Sad-  {aa)  Towers  v,  Moore,  2  Vem.  99; 

Iqtv.  Hobbs,  2  Brown,  Ch.  95,  and  note  to  May  r.  Woodward,  Freeman,  248. 

Am.  edition.  (6)  Spe  note  (e)  p.  33,  post, 

(«)  Bac.  Abr.  Obligations,  D.  4 ;  Os-  (66)  Waters  v.  Riley,  2  Har.  &  Gill, 

borne  *♦.  Crosbern,  1  Sid.  238 ;  Calder  v.  813 ;  Sunpson  r.  Vaughan,  2  Atk.  33 ; 

Hathecford,  3  Br.  &  Bing.  302 ;  Foster  v.  Yorks  v.  reck,  14  Barb.  644. 
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representatives  of  the  deceased  in  one  action,  even  if  the  statute 
gives  the  creditor,  where  one  of  many  joint  debtors  dies,  the 
same  remedy  by  action  as  if  the  contract  were  joint  and  sev- 
eral ;  inasmuch  as  an  executor  cannot  be  joined  with  the  sur- 
vivors in  an  action  upon  a  contract  which  was  originally  joint 
and  several,  because  one  would  be  charged  de  bonis  testatoris^ 
and  the  other  de  bonis  propriis,  which  cannot  be ;  (cc)  but  the 
creditor  may  elect  which  to  sue.  (dd)  He  may  sue  either,  or 
both,  in  distinct  actions,  and  may  levy  his  executions  upon 
either  or  both.  But  he  can  get,  in  the  whole,  only  the  amount 
of  his  debt;  and  the  survivors  and  the  representatives  of  the 
deceased,  or  the  representatives  of  all  the  debtors,  if  all  are 
deceased,  have  against  each  other  a  claim  for  contribution,  if 
either  pay  more  than  a  due  proportion,  (ee) 

If  one  or  more  of  several  joint  obligees  die,  the  right  of  action 
is  solely  in  the  survivors,  and  if  all  die,  the  action  must  be 
brought  by  the  representatives  of  the  last  survivor.  (/)  But  if 
the  right  under  the  contract  be  several,  the  representatives  of 
the  deceased  party  may  sue,  although  the  other  obligees  are 
living,  iff) 

SECTION    III. 

OP  CONTRIBUTION. 

Where  two  or  more  persons  are  jointly,  or  jointly  and  sever- 
ally, bound  to  pay  a  sum  of  money,  and  one  or  more  of  them 
•pay  the  whole,  or  more  than  his  or  their  share,  and  thereby  relieve 
the  others  so  far  from  their  liability,  those  paying  may  recover 
from  those  not  paying,  the  aliquot  proportion  which  they  ought 
to  pay.  (c)     The  persons  not  paying,  but  being  relieved  from  a 

{cc)  Kemp   v.  Andrews,   Carth.   171 ;        (c)  Harbert's  case,  13  Co.  R.  13  a,  15 

Hall  V.  Himam,  2  Lev.  228.  b ;    Layer  v.   Nelson,   1    Vernon,  456  ; 

(<ii)Mayr.  Woodward,  Freem.  248;  Tonssaint  v.  Martinnant,  2  T.  K.  104; 

Enysr.  Donnithome,  2  Burr.  1190.  Kemp  v.   Finden,  12    M.   &    W.  421; 

(ee)  Peaslce  v.  Breed,  10  New  Hamp.  Browne  v.  Iice,  6  B.  &  Cress.  689  ;  Sad- 

4S9  ;  Bachelder  p.  Fiske,  17  Mass.  464.  ler  v.  Nixon,  5  B.  &  Ad.  936 ;  Holmes  v 

(/)  Rolls  V.  Yate,  Yely.  177;  Ander-  Williamson,  6  M.  &  Sel.  159;  Blackett 

son  p.  Hartindale,  1  East,  497  ;  Stoweirs  v.  Weir,  5  B.   &  Cress.  387  ;  Lanchester 

Admr.  v.  Drake,  3  Zabriskie,  310.     .  v.  Tricker,  1  Bing.  201 ;  Bctulter  v.  Pep- 

Iff)  Shaw  ».  Sherwood,  Cro.  Eliz.  729.  low,  9  Com.  Bench,  193.     In  Offley  and 

[31] 


32-                                      THE  LAW  OF  CONTRACTS.  [BOOK  L 

• 

positive  liability  by  the  payment  of  others  who  were  boand 
with  them,  are  held  by  the  law  as  under  an  implied  promise  to 
contribute  each  his  share  to  make  up  the  whole  sum  paid,  (d) 
And  this   rule   applies   equally   to  those  who   are   bound  as 

original  co-contractors,  and  to  those  who  are  bound  to  pay  the 
debt  of  another  or  answer  for  his  default,  as  co-sureties,  (e) 

Johnson's    case,   2    Leon.   166   [A.    D.  duty  of  contribution  ori^'mites  in  the  eqnl- 

1584,]  the  Court  of  King's  Bench  held  table  consideration  that  those  who  ha\'e 

that  one  surety  had  no  right  at  common  asssumed  a  common  burden  ought  to  bear 

law  to  recover  contribution  from  a  co-  it  equally ;  from  this  equitable  obligation 

surety.     "  The  first  case  of  the  kind  in  the  law  implies  a  contract,  since  all  who 

which  the  plaintiff  succeeded  was  before  have  become  jointly  liable  may  reasonably 

GoM,  J.,  at  Dorchester.*'    Buller,  J.,  2  be  considered  as   mutually    contracting 

T.  R.  105. — The  action  for  money  paid  among  themselves  with  reference  to  the 

to  recover  contribution  is  founded  upon  duty  in  conscience.    Lord  Eldon^  Cray- 

the  old   writ    de    contributione   faclendd.  thome  v.  Swinburne,   14  Ves.  160,  169, 

Ttndalf  C.  J.,  Edger  v.  Knapp,  5  M.  &  (adopting   the  view    taken    by    RomiUy 

Crran.   758,   citing    Fitzhcrbert  s  Natura  arguendo) ;   Campbell  v.  Mesier,  4  Johns. 

Brevium,  378,  in  edition  of  1794,  p.  162.  Ch.  334  ;  Landsdale  v.  Cox,  7  Monroe, 

IVom  the  passage  in  Fitzherbert,  as  the  401  j  Fletcher  v.   Grover,  UN.  H,  368; 

English  version  is  amended  by  tlie  learned  Johnson  v.  Johnson,  11  Mass.  359 ;  Chaf- 

reporter  of  Edeer  r.   Knapp,   (5  M.   &  fee  v.  Jones,  19  Pick.  264;  Horbach  r. 

Gran.  758,  759,)  it  seems  a  parcener  dis-  Elder,  18  Penn.  33  ;  Powers  i».  Nash,  37 

trained  upon  is  entitled  to  contribution  Me.  322  ;  Holmes  v.  Weed,  19  Barb.  128; 

without  any  express   agreement  on  the  Yates  v.  Donaldson,   5   Maryl.    389. — 

part  of  her  coparceners,  while  to  entitle  a  Assumpit  for  money  paid  is  the  usual 

joint  feoffee  to  contribution,  under  similar  action  for  enforcing  contribution,  and  its 

circumstances,  tlie   other    feoffees   must  propriety,  before  taken  for  granted,  was 

have  agreed  to  contribute.    In  analogy  confirmed  in  Kemp  v.  Finden,  12  M.  & 

to  the  case  of  feoffees,  one    partner  in  W.  421. 

order  to  entitle  himself  to  recover  contri-  U)  The  payee  of  a  note,  given  by  tlie 

bution  of  his  copartner,  is  bound  to  show  defendant's  testator  as  principal,  neglected 

a  contract  independent  of  the  relation  of  to  present  it  to  the  executor  within  two 

partner  :  —  Tindal^  C.  J.,  5  M.  &  Gran,  years  after  the  original  grant  of  adminls- 

759.     It  is  not  sufficient  for  him  to  show  tration,  and  was  by  statute  barred  of  hi3 

that  the  payment  made  on  account  of  his  action  agn^ist  him.     The  plaintiff  who 

copartners  was  made  by  compulsion  of  law.  signed  the  note  as  surety  was  held  not  to 

Sadler  v.  Nixon,  5  B.  &  Ad.  936.  —  In  be  discharged  by  the  creditor's  neglect  to 

Hunter  v.  Hunt,   1    Com.  Bench,  300,  present  his  claim,  and  having  paid  the 

plaintiff  and  defendant  respectively  were  note  was  entitled  to  recover  me  amount 

under-lessees,  at  distinct  rents,  of  sepa-  of  the  executor.     Sibley  v.  McAllaster,  8 

rate  portions  of  premises,   the  whole  of  New  Hamp.  389.    Bachelder  p.  Fisk,  17 

which  were  held  under  pne  original  lease,  Mass.  464,  was  perhaps  the  earliest  case 

at  an  entire  rent.    Plaintiff,  having  paid  where  the  executor  of  a  deceased  co-debtor 

the  whole   under  a    threat   of   distress,  was  held  liable  at  law  for  contribution, 

brought  an  action  against  defendant  to  The  court  there  met  the  technical  objec- 

recover  the  proportion  of  rent  due  from  tions  that  were  raised,  with  the  maxim, 

him,  as  for  money  paid  to  his   use :  —  Ubijus  ibi  remedium.    And  see  McKenna 

Held,  that  the  action  was  not  maintam-  v.   George,  2  Rich.  Eq.  15;  Kiddle  v. 

able.  Bowman,  7  Fost.  236. 

(c?)  Contribution  was  at  first  enforced  The  surviving  surety  on  a  joint  admin- 
only  in  equity,  and  Lord  Eldon  regretted  istration  bond,  on  account  of  which  he 
(not  without  reason,  in  the  opinion  of  was  compelled  to  moke  large  payments. 
Baron  Parke,  6  M.  &  W.  168,)  tnat  courts  sought  to  recover  contribution  from  the 
of  law  ever  assumed  jurisdiction  of  the  sub-  representatives  of  a  deceased  co-surety  — 
ject.    It  is  universally  admitted  that  the  it  was  held,  that  in  the  case  of  a  joint 
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•The  payment,  to  establish  a  claim  for  contribution,  must 

be  compulsory.     But  this  does  not  mean  that  there  must  be  a 
suit,  but  only  a  fixed  and  positive  obligation.  (/)     For  where 

bond,  the  lemcdy  at  law  sarviTes  artist  both  the  sureties  were  jointly  liable  ;  and 

the  surviving  obligor,  and  is  lost  against  the  plaintiff  having  paid  the  whole  costs, 

the  representatives  of  him  who  dies  first ;  I  see  no  reason  why  the  defendant  shonld 

that  where  all  the  obligors  are  pYincipals,  not  pay  his  proportion.'' — A  surety  to  a 

equity  will  enforce  .contribution  though  note  was  subjected  to  costs  in  consequence 

the  remedy  at  law  is  gone,  but  in  case  of  of  its    non-payment    by    the   principal ; 

a  surety  it  will  not  interfere  to  chaise  him  there  was  an  agreement  in  writing  to  save 

beyond  his  legal  liability  in  the  absence  him  harmless ;  —  heU,  tliat  he  was  entitled 

of'  fraud,  accident,  or  mistake ;  that  al-  to  recover  the  costs  so  paid  by  him  in  an 

though  a  surety  who  has  paid  the  ^ebt  action  against  the  principal.    Bonney  r. 

may  compel  his  living  co-surety  to  con-  Scelv,  2  Wend.  481.    in  Cleveland  v. 

tribute,  he  has  no  such  right  eituer  at  law  Covuigton,  3  Strob.  L.  184,  it  was  held 

or  m  equity,  against  the  estate  of  a  ^eased  that  as  a  general  rule  a  principal  was 

co-«urety,  because    the   liabilitv  of   the  liable  for  costs   incurred  by  the  surety, 

creditor  was  terminated  by  his  ueath  and  and  was  therefore  incompetent  as  a  witness 

caniiot  be  indirectly  revived.    Waters  v,  in  an  action  against  him.    Where  a  judg- 

BUey,  2  H.  &  Gill,  305.    But  see  the  able  ment,  recovered  against  an  insolvent  prin- 

dissenting  opinion  of  Archer,  J.  cipal,  and  his  two  sureties,  was  paid  by 

(/)  Pitt  V.  Purssord,  8  M.  &  W.  538  ;  one  of  them,  held,  that  he  could  lecovec 

Maydew  v.  Forrester,  5  Taunt.  615 ;  Da-  of  his  co-surety  one  half  of  the  costs. 

Ties  17.  Humphreys,  6  M.  &  W.  153  ;  Lord  Davis  v.  Emerson,  17  Maine,  64.    And 

Kmvon,  Child  v.  Morley,  8  T.  B.  614;  in  Fletcher  v.  Jackson,  23  Verm.  593, 

Frith  V.  Spragne,  14  Mass.  455 ;  llussell  the  right  of  a  co-surety  to  recover  costs 

V.  Failor,  1  Ohio  State  Reps.  327.  —  It  and  expenses  is  said  to  depend  altogether 

has  even  been  held  that  a  surety  paying  upon  the  question  whether  the  defence 

^when  he  had  a  good  defence,  which  de*  was  made  under  such  circumstances  as  to 

^fence,  however,  was  not  available  to  the  be  regarded  as  hopeful  and  prudent ;  if  so, 

principal  if  he  had  been    sued  by  the  the  expenses  of  defence  may  always  be 

croditor,  may  recover  of  the  principal ;  recovered.  —  But  not  if  the  surety  be  noti- 

Shaw  r.  Loud,  12  Mass.  461.    Whether  fled  that  there  is  no  defence.    Beckleyv. 

contribution  can  bo  recovered  for  the  costs  Munson,  22  Conn.  299.  —  In  Boardman 

of  a  suit  sustained  in  resisting  payment  is  v.  Paige,  11  N.  Hamp.  431,  where  an 

left  in  doubt  by  the  authorities.    Lord  action  was  commenced  by  the  holder  of  a 

Tenterden  ruled  awinst  contribution  for  note  against  aU  the  co-signers,  and  judg- 

oo6ts  in  Roach  v.  Thompson,  M.  &  Malk.  ment  was  recovered  against  one  only,  it 

489 ;  Gillet  v.  Rippon,  id.  406 ;  Knight  was  held  that  upon  pavment  of  damages 

V.  Hughes,  id.  247 ;  in  the  latter  case  in-  and  costs   of  the  judgment,  the  party 

timating  that  there  might  be  a  distinction  against  whom  the  judgment  was  rccov- 

between  a  case  between  two  sureties  (the  ered  was  not  entitled  to  contribution  from 

case  before  him)  and   a  case  of  surety  the  other  co-signers  in  respect  of  the  costs 

against  principal.    But  in  Eexnp  v.  Fin-  — the  same  not  being  a  burden  common  to 

den,  12  M.  &  W.  421,  where  the  plaintiff  all  the  co-signers  of  the  note.  — It  would 

and  defendant  had  executed  as  sureties,  a  seem  not  unreasonable  to  conclude,  not- 

warrant  of  attorney,  given  as  collateral  withstanding  the  nisi  prius  decisions  of 

security  for  a  sum  of  money  advanced  on  Lord  Tenterden,  that  where  the  party  from 

mortgage  to  the  principals,  and,  on  default  whom  contribution  is  sought  was  at  the 

being  made  by  the  principals,  judgment  time  of  the  former  action  directly  liable 

was  entered  up  on  the  warrant  of  attorney,  for  die  debt  to  the  creditor,  so  that  if  the 

and  execution  issued  against  the  plaintiff,  latter  had  chosen  he  might  have  been  sued 

it  was  hdd  that  he  was  entitled  to  recover  by  him,  contribution  may  be  recovered  for 

from  the  defendant  as  his  co-surety  a  the  costs  of  the  judgment,  though  not  per- 

moicty  of  the  costs   of  such   execution,  haps  for  costs  incurred  in  resisting  pay- 

Parke,  B.,  said :  "  They  were  costs  in-  ment  of  the  judgment.    Yet  in  the  late 

corred  in  a  proceeding  to  recover  a  debt  case  of  Henry  v.   Goldney,  15  M.  &  W. 

for  which,  on  default  of  the  principals,  494,  496,  an  action  ex  contractu  being 
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a  contract  is  broken,  the  surety  may  pay  without  suit  and  hold 
the  principal,  and  a  co-surety  may  pay  and  hold  the  co-sureties 
to  contribution,  {g)  And  the  right  to  contribution  arises 
although  the  co-surety  paid  the  debt  after  giving  a  bond  for  it 
without  the  knowledge  of  the  co-sureties.  (//)     • 

A  defendant  in  an  action  ex  contractu^  where  judgment  was 
rendered  for  the  plaintiff,  upon  satisfying  the  execution,  makes 
out  a  claim  for  contribution  against  other  parties,  by  showing 
either  that  such  parties  were  co-defendants  in  the  action,  or  that 
they  were  jointly  liable  in  fact  for  the  debt  which  was  made  a 
cause  of  action  against  him  alone,  (t)  But  in  the  latter  case 
the  joint  liability  must  not  be  a  liability  as  copartners,  {j ) 

At  law  a  surety  can  recover  from  ms  co-surety  only  that  co- 
surety's aliquot  part,  calculated  upon  the  whole  number,  with- 
out reference  to  the  insolvency  of  others  of  the  co-sureties ;  {k) 
]^ut  in  equity  it  is  otherwise.  (/) 

brought  against  A,  and  he  pleading  in  the  claim  of  contribution.    Sach  a  doctrine 

abatement  the  pendency  of  another  action  would  be  directly  in  the  face  of  Holmes  v. 

for  the  same  cause  against  B,  it  was  con-  Williamson,  6  M.'  &  Scl.  158 ;  Bumell  v. 

tended  that  the  plea  ought  to  be  sustained,  Minot,  4  Moore,  340 ;  Boardman  v.  Paige, 

to  prevent  A  from  being  twice  vexed  for  11  N.  Hamp.  431.  ^ 

the  same  cause ;  but  Alderson,  B.,  ob-        (j)  Sadler  v.  Nixon,  5  B.  &  Ad.  936  ^ 

served, ''How  is  A  vexed  by  an  action  Edger  v.   Knapp,  5  M.  &  Gran.   758; 

being  brought  a^nst  B?     B  cannot  re-  Murray  v.  Bogert,  14  Johns.  318 ;  Pear- 

oover  against  A  his  proportion  of  the  costs,'*  son  v.  Skelton,  1  M.  &  W.  504,  where 

{g)  It  has  been  held  in  Kentucky  that  the  former  action  was  ex  delicto.    But 

the  principal  must  bo  insolvent  to  render  where  the  joint  contractors  were,  together 

a  co-surety  liable  to  contribute  to  another  witli  many  others,  partners  in  a  joint- 

who  has  paid  the  debt.    Pearson  v.  Duck-  stock  company,  of  which  they  were  die 

ham,  3  Litt.  386  ;  Daniel  v.  Ballard,  2  contract  committee  men,  contribution  was 

Dana,  296.    But  this  is  opposed  to  the  enforced  between  them  on  account  of  the 

prevailing  doctrine.    Cowell  v.  Edwards,  joint  liability  incurred  bv  them  as  sudi 

2  B.  &  Pull.  268 ;  Odin  v.  Greenleaf,  3  committee.    Boulter  v.  Teplow,  9  Com. 

Kew  Hamp.  270.  Bench,  493. 

(h)  Dunn  v.  Slee,  Holt,  399 ;  where  it        (k)  Browne  v.  Lee,  6  B.  &  Cress.  689 ; 

was  also  held  by  Paribe,  J.,  that  time  given  Cowell  v.  Edwards,  2  B.  &  Pull.  268.  — 

to  one  surety  is  no  bar  to  an  action  after-  ShaWy  C.  J.,  Chaifee  v.  Jones,  19  Pick, 

wards  by  that  surety  against  a  co-surety.  265  ;  Currier  v.  Fellows,  7  Fost.  366. 

(i)  In  Murray    v,  Bogert,   14  Johns.        (/)  Peter  v.  Ricli,  1  Ch.  Rep.  34 ;  Cow- 

318,  it  was  held  that  where  A,  who  claims  ell  v.  Edwards,  2  B.  &  Pull.  268.  —  And 

contribution  of  B  and  C,  on  the  ground  in  Vermont  the  rule  of  equity  has  been 

of  having  paid  a  judgment,  shows  neither  held  to  be  the  rule  of  law  also.    Mills  v. 

that  B    and  C  were  parties  to  the  judg-  Hyde,  19  Verm.  59.    See  also  Henderson 

ment,  nor  that  the  dew  was  a  joint  one,  v,  McDufiee,  5  New  Hamp.  38,  accord, ; 

not  arising  out  of  a  partnership  transac-  but  there  the  decision  went,   partly  at 

tion,  he  most  be  nonsuited.    The  report-  least,  on  the  necessity  of  the  case,  there 

er's  abstract  seems  incorrect,  in  so  far  as  being  no  court  to  administer  equitable 

it  represents  the  court  as  holding  that  the  relief.      It   has   been  decided  in   South 

mere  absence  of  proof  that  the  defendants  Carolina,  that  co-sureties   who   are  not 

were  parties  to  the  judgment  was  fatal  to  within  the  jurisdiction,  as  well  as  insolvent 
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•The  contract  of  contribution  is  a  several  contract,  (m)  And 
hence  a  surety  may  release  one  of  his  co-sureties  without  bar- 
ring his  right  of  action  against  the  rest,  although  he  may  not 
be  the  principal  debtor,  (n)  But  if  two  co-sureties  pay  the  debt 
out  of  a  joint  fund,  their  right  of  action  against  the  principal, 
and  as  it  would  seera  against  other  co-sureties,  is  joi-nt.  (o) 

The  contract  on  which  the  assumpsit  is  founded  dates  from 
the  time  when  the  relation  of  co-surety  or  co-obligor  is  entered 
into ;  although  the  cause  of  action  does  not  arise  till  the  pay- 
ment. Hence  the  discharge  of  one  of  the  joint  debtors  (by 
whatever  cause)  from  his  direct  liability  to  the  creditor,  does 
not  relieve  him  in  law,  any  more  than  in  equity,  from  his  obli- 
gation to  indemnify  such  of  the  remaining  joint  debtors  as  have 
borne  more  than  their  original  proportion  of  the  debt,  {p) 

The  undertaking  which  is  to  serve  as  the  foundation  of  a 
claim  of  contribution  must  be  joint,  not  separate  and  succes- 
sive. Thus,  the  second  indorser  of  a  promissory  note  is  not 
liable  to  the  first,  though  neither  be  indorser  for  value ;  {q) 
unless  there  be  an  agreement  between  the  indorsers  that,  as 
between  themselves,  they  shall  be  co-sureties,  (qq)  And  a  guar- 
antor cannot  be  compelled  to  contribute  in  aid  of  a  surety,  (r) 

co-snretics,  are  to  be  excluded  in  the  cal-  six  years,  but  the  remedj  of  the  holder 

culation  of  the  proportion  to  be  contributed  against  the  other  was  barred  by  the  statute 

br  those  against  whom  payment  can  be  of  limitations,  the  ddbtor  who  continued 

enforced.    McKcnna  v.  Geoi^,  2  Bich.  liable  could  notwithstanding  recover  con- 

Eq.  15.  tribution   from  the  others   after    paving 

(m)  Kclby  v.  Steel,  5  Esp.  194;  Gra-  the  debt.      Peaslee  v.  Breed,    10  Now 

ham  V.  Robertson,  2  T.  R.  282  ;  Brand  r.  Hamp.  489  ;  and  Boardman  v,  Paige,  1 1 

Boulcott,  3  B.  &  Pull.  235 ;  Birkley  v.  New    Hamp.    431  ;    Howe  v.   Ward,   4 

Prcsgrave,  1  East,  220;  Parker  v.  Ellis,  2  Greenleaf,  195. 
Sandf.  S.  Ct.  R.  223.  (q)  McDonald  r.  Magmder,  3  Pet.  470 ; 

(n)  Crowdus  r.  Shelby,  6  J.  J.  Marsh.  Decreet  v.  Burt,  7  Cush.  551. 
61;.  Fletcher  v.  Grover,  11  New  Hamp.        (qq)  Weston  v.  Chamberlain,  7  Cush. 

868 ;  Fletcher  p.  Jackson,  23  Verm.  581 .  404 ;  Hoguo  v,  Davis,  8  Grattan,  4.     See 

(o)  Osborne  V.  Harper,  5  East,  225;  also  Wcstfall  v.  Parsons,  16  Barb.  645; 

Bojggs  r.  Cartin,  10  S.  &  Rawle,  211;  Pitkin  r.  Flanagan,  23  Verm.  160. 
Pearson  v.  Parker,  3  New  Hamp.  366;        (r)  Longley  v.  Griggs,  10  Pick.  121. 

Jewettr.  Comforth,3Greenl.  107;  Flctch-  In  Harris  y.  Warner,  13  Wend.  400,  it 

er  V.  Jackson,   23  Verm.  5931.      Cotitra,  was  held  that  the  defendant,  who  was  the 

Gould  V.  Gould,  8  Cowen,  168 ;  but  Kel-  last  of  four  sureties  for  H.  in  a  joint  prom- 

by  V.  Steel,  5  Esp.  194,  on  the  authority  issory  note,  was  not  bound  to  make  con- 

oi  which  this  case  seems  to  have  been  de<  tribution  to  the  plaintiff  who  was  the  first 

cided,  is  quite  distinguishable  from  Os-  surety  and  had  paid  the  debt,  the  defend- 

bome  r.  Hiu-prr.  ant  having  qualified  his  undertaking  by 

ip)  Accoraingly,  where  the  liability  of  adding  to  his  signature  the  words  "surety 

one  joint    maker  of  a  promissory  note  for  the  above  names." 
was  continued  by  partial  payments  within 
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■ 

The  right  of  contribution  exists  against  all  who  are  sure- 
ties for  the  same  debt^  although  their  primary  liability  depends 
upon  different  instruments.  Where  two  bonds,  for  example, 
*are  given  for  the  performance  of  thp  same  duty,  and  A  and  B 
sign  as  sureties  in  one,  and  C  and  D  in  the  other,  A,  if  he  pay 
the  debt,  may  in  equity  recover  one  fourth  of  the  whole  from 
each  of  the  rest.  (5) 

A  party  acquires  a  right  to  contribution  as  soon  as  be 
pays  more  than  his  share,  but  not  until  then ;  {t)  and  conse- 
quently the  statute  of  limitations  does  not  begin  to'  run  until 
then. (w) 

The  law  does  not  raise  any  such  implied  promise,  or  right 
to  contribution,  among  wrongdoers,  or  where  the  transaction 
was  unlawful,  (t?)  If  money  be  recovered  in  an  action  grounded 
upon  a  tort  it  gives  no  ground  for  contribution,  {w)  Still,  how- 
ever, contribution  is  sometimes  enforced  where  he  who  is  to  be 
benefited  by  it  did  not  know  his  act  to  be  illegal,  or  where  it 
was  of  doubtful  character,  (x) 


(«)  Dccring  V.  Winchelsca,  2  Bos.  &  they  had  no  right  to  detain  the  goods  or 

Pal.  270;  Mayhew  v.  Crickett,  2  Swans,  change  their  destination — the  general  role 

185;  Craythome  v.  Swinburne,  14  Vcs.  that  between  wrongdoers  there  is  neither 

160.     Semble,  the  same  principle  may  be  ftidemnity  nor  contribution  not  applying 

applied  at  law;  Bronson,   C.  J.,  Norton  where  the  act  is  not  clearly  illegal  in  itself 

V.  Coons,  3  Denio,  130,  132;  Chaffee  v.  and  is  done  bond  fidt. — ^In  Adamson  v, 

Jones,  19  Pick.  260, '264;  Enicks  r.  Pow-  Jarvis,  4  Bing.  66,  72,  Best,  C.  J.,  said, 

ell,  2  Strob.  Eq.  196.  "  It  w^as  certainly  decided  in  Merr}'weather 

\i)  Davies  v.  Humphreys,  6  M.  &  W.  v.  Nixan,  that  one  wrongdoer  could  not 

153 ;  Lord  Eldon,  erparfcGifford,  6  Ves.  sue  another  for  contribution ;  Lord  Aenyon 

808;  Lytle  v.  Pope,  11  B.  Mon.  297.  however,  said,  *that  the  decision  would 

(m)  Davies  v.  Humphreys,  6  M.  &  W.  not  affect  cases  of  indemnity ,  where  one 

153  ;  Ponder  v.  Carter,  12  Ire.  Law,  242.  man  employed  another  to  do  acts,  not  un- 

{v)  Pitcher  r.  Bailey,   8  East,   171;  lawful  fin  tnera selves,  for  the  purpose  of 

Booth  t'.  Hodgson,  6  T.  K.  405.  asserting  a  right.     This  is  the  only  do- 

(tt')  Merry  weather  v.  Nixan,  8  T.  R.  cided  case  on  the  subject  that  is  mfc/Zj^ifcZ-g. 

186;    Farebrother  v.   Ansley,   1    Camp.  There  is  a  case  of  Walton  u.  Hanbury  and 

343;  Wilson  v.  Milner,  2  Camp.  452;  others  (2  Vem.  592,)  but  it  is  so  imper- 

Thweatt  v.  Jones,  1  Band.  328.  fectly  stated,  that  it  is  impossible  to  get 

{x)  Betts  V.  Gibbins,  2  Ad.  &  El.  57,  4  at  the  principle  of  the  judgment.     The 

N.  &  M.  64.     There  the  defendants  hav-  case  of  Philips  v.  Biggs,  (Hard.   164,) 

ing  sold  ten  casks  of  goods  and  sent  them  was  never  decided ;    but    the   Court  of 

to  the  plaintiffs  to  deliver  to  buyer,  sub-  Chancery  seemed  to  consider  the  case  of 

sequently  ordered  the  plaintiffs  to  deliver  two  sheriffs  of  J/i«W/<»er,  where  one  had 

a  portion  of  them  to  another  person,  which  paid  the  damages  in  an  action  for  an 

order  they  obeyed.     It  was  held,  that  a  escape,  and  sued  the  other  for  contribution  as 

promise  to  indemnify  the  plaintiffs  might  Uke  the  com  of  two  joint  obligors.   From  the 

be  implied- from  the  facts,  on  which  they  inclination  of  the  court  in  this  last  case, 

could  recover  for  the  injury  sustained  in  and  from   the  concluding  part  of  Lord 

consequcngeoffulfiUing  the  order,  although  Kenyan* s  judgment  in  Mcrryweather  v. 

[36] 


CH.  m.!  OP  JOINT  PARTIES.  •S? 

•The  implied  promise  and  the  right  to  contributicyi  resting 
upon  it  may  be  controlled  by  circnmstances  or  evidence  show- 
ing a  different  understanding  between  the  parties ;  thus,  a 
surety  cannot  exact  contribution  of  one  who  became  co-surety 
at  his  request,  (y) 

The  commercial  law  of  France,  and  of  continental  Europe 
generally,  admits  the  right  to  contribution,  and  regulates  it 
much  as  the  law  of  England  and  this  country,  (z)  The  civil 
law  wholly  rejects  it.  (a)  But  by  a  decree  of  the  Emperor 
Hadrian,  a  co-surety  being  sued,  might  require  the  plaintiff  to 
proceed  against  all  liable  jointly  with  him.  He  could  not 
therefore  be  compelled  to  pay  the  whole  unless  through  bis 
own  neglect  (b) 

m 

Kixan,  and  from  reason,  jnfitico,  and  (y)  Turner  v.  Davies,  2  Esp.  478 ;  By- 
8oand  policy,  the  rule  that  wrongdoers  ers  v.  McCIanahan,  6  G.  &  Johns.  256 ; 
cannot  nave  redress  or  contribution  against  Daniel  t;.  Ballard,  2  Dana,  296;  Taylor 
each  other,  is  confined  to  cases  where  the  v.  Savage,  12  Mass.  98,  103.  And  see 
person  seeking  redress  must  be  presumed  Thomas  v.  Cook,  8  B.  &  Cress.  728 ; 
to  have  known  that  he  was  doing  an  nn-  Harris  i7.  Warner,  13  Wend.  400  ;  Bobi- 
lawful  act."  —  Wooley  v.  Batte,  2  C.  &  son  v.  Lyle,  10  Barb.  612,  But  such  an 
Payne,  417 ;  a  party  having  recovered  agreement  cannot  be  shown  by  parol  evi- 
damages  in  case  against  one  of  two  joint  dence  when  the  guaranteed  obligation  is 
ooadi  proprietors  for  an  injury  sustained  in  writing.  Norton  v.  Coons,  2  Seld.  33. 
by  the  ne^igence  of  their  servants  ;  held,  (z)  Code  Civ.  Art.  2033 ;  1  Fothier  on 
that  such  proprietor  (he  proving  that  he  Obligations,  by  Evans,  291. 
was  not  p<^8onally  present  when  the  acci-  (a)  Dig.  46,  1,  39. 
dent  happened)  might  maintain  an  action  (6)  Inst.  3,  21,  4.  If  the  surety,  on 
against  his  co-proprietor  for  contribution,  paying  the  debt,  took  the  precaution  to 
See  also  Ives  v.  Jones,  3  Ire.  L.  538.  obtain  a  subrogation,  he  might  exercise 
Bnt  there  can  be  no  recovery  in  such  case  the  actions  of  the  creditor  against  his  co- 
if the  two  proprietors  are  partners.  Pear-  sureties ;  1  Pothier  on  Obi.  by  Evans, 
son  V,  Skelton,  1  M.  &  W.  504.  See  291 ;  Cod.  8,  41,  U  ;  Dig.  46,  1,  39. 
Thweatt  v.  Jones,  1  Rand.  328. 

VOL.  I.  4  [  37  ] 


-^ 
\ 


\     0 


i    '    ,^    • 


38  THE  LAW  OF  CONTRACTS.  [BOOK  L 


CHAPTER  IIL 

AGENTS. 

Sect.  I.  —  Of  Agency  in  General 

■ 

The  law  of  agency  is  now  of  very  great  importance.  Such 
is  the  complexity  of  human  affairs  in  civilized  society,  that  very 
few  persons  are  able  to  transact  all  their  business,  supply  all 
their  wants,  and  accomplish  all  their  purposes,  without  some- 
times employing  another  person  to  represent  them,  and  act  for 
them,  and  in  their  stead.  Such  person  becomes  their  agent, 
and  the  person  employing  an  agent  is  his  principal. 

There  are  two  principles  in  relation  to  the  law  of  agency,  on 
one  of  which  it  is  founded,  while  the  other  measures  the  re- 
sponsibility of  the  principal  for  the  acts  of  an  agent.  The  first 
of  these  is,  that  the  agent  is  but  the  instrument  of  the  principal, 
who  acts  by  him ;  and  a  principal  assumes  the  relations,  ac- 
quires the  rights,  and  incurs  the  obligations  which  are  the 
proper  results  of  his  acts,  equally,  whether  he  does  these  me- 
diately, or  directly  ;  whether  he  uses  an  unconscious  and  mate- 
rial instrument,  or  a  living  and  intelligent  instrument ;  whether 
he  signs  his  name  by  a  pen  which  he  takes  from  the  table,  or 
by  a  man  whom  he  requests  to  sign  his  name  for  him.  In 
either  case,  the  thing  done  is  the  act  of  the  principal;  and,  to  a 
considerable  extent,  the  law  identifies  the  agent  with  the  prin- 
cipal, although  for  some  purposes,  and  in  some  respects,  the 
agent  incurs  his  own  share  of  responsibility,  or  acquires  his  own 
rights,  by  the  act  which  he  performs  as  the  act  of  another. 
The  second  of  these  principles  is,  that,  as  between  the  princi- 
pal and  a  third  party  who  has  supposed  himself  to  deal  with  a 
principal  by  means  of  pne  purporting  to  be  his  agent,  the  prin- 
[38], 
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cipal  is  responsible  for  and  is  bound  by  the  acts  of  his  agent, 
not  only  when  he  has  actually  created  this  agency,  but  when 
he  has,  by  words  or  acts,  Mistinctly  authorized  the  third  party 
to  believe  the  person  to  be  his  agent.  If  he  has  justified  the 
belief  of  the  third  party,  that  this  person  had  from  him  suffi- 
cient authority  to  do  as  his  agent  that  precise  thing,  it  is  no 
answer  on  his  part,  to  say  that  the  agent  had  no  authority,  or 
one  which  did  not  reach  so  far,  and  that  it  was  a  mistake  on 
the  part  of  the  third  party.  It  may  have  been  his  mistake,  but 
the  question  then  is,  whether  the  principal  led  this  third  party 
into  the  mistake.  And  in  deciding  this  question,  all  the  cir- 
cumstances of  the  transaction,  and  especially  the  customary 
usages  in  relation  to  such  transactions,  come  into  consider- 
ation. 

This  principle  applies  to  the  important  distinction  between  a 
^  general  agent  and  a  particular  agent,  (c)  A  general  agent  is 
one  authorized  to  transact  all  his  principal's  business,  or  all  his 
business  of  some  particular  kind.  A  particular  agent  is  one 
authorized  to  do  one  or  two  special  things.  But  it  is  not  al- 
ways easy  to  find  a  precise  rule  which  determines  with  certainty 
between  these  two  kinds  of  agency.  A  manufacturing  corpo- 
rationtmay  authorize  A  to  purchase  all  their  cotton,  and  he  is 
then  their  general  agent  for  this  especial  purpose,  or  to  pur- 
chase all  the  cotton  they  may  have  occasion  to  buy  in  New 


(c)  See  Jftoqacs  v.  Todd,  3  Wend.  83 ; .  except  for  those.    In  the  case  of  a  partic- 

Anderson  r.  Coonley,  21   Wend.  279;  nlar  agent,  the  scope  of  authority  is  meas- 

SaTBge  V.  Rix,    9    Xlew    Hamp.    263 ;  uzed  by  the  express  directions  he  has  re- 

Whitehead  v.  Tuckett,  15  East,  400.  The  oeived ;  in  the  case  of  a  general  agent  the 

term  Agency  seems  to  imply  two    quite  law  permits  usage  to  enter  in  and  enlarge 

distinct  things,  namely,  a  contract  between  the  liability  of  the  principal.    This  usaee, 

principal  and  agent,  and  the  legal  means  however,  is  not  a  uniform,  unvarying  rule ; 

bjr  which  the  principal  is  made  without  in  other  words  there  is  no  common  scope 

his  direct  participation,  a  party  to  a  con-  of  authority  prcdicable  of  every  general 

tract  with  a  third  person.    No  advantage,  agent.    To  say  of  a  certain  one  he  is 

bat  only  confusion,  seems  to  result  from  general  agent  is  not  enough  to  describe 

Mending  these  two  things.    If,  in  consid-  his  powers,  or  to  determine  the  extent  of 

ering  agency  in  the  latter  aspect,  the  do-  his  principars  liability ;  it  is  next  to  be 

mestic  contract  between  agent  and  prin-  ascertained  for  what  particular  business 

cipal  could  be  excluded  fn>m  the  mind, ,  he  is  thus  general  agent.    This  done,  the 

and  reserved  for  separate  observation,  it "  agency  is  brought  within  a  class,  and  the 

might  conveniently  oe  laid  down  as  the  qualities  attach  to  it  which  the  law,  using 

rale  of  law  that  the  principal  is  in  a//  the  light  of  mercantile  custom,  affixes  to 

cases  bound  for  acts  of  the  agent  done  the  c&s  at  large. 
wUhin  the  scope  of  his  authority,  and  never 

[89] 
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Orleans,  and  then  he  may  be  called  their  general  agent  for  this 
especial  purpose  in  that  place.  Or  to  purchase  the  cargoes 
that  shall  come  from  such  a  plantation,  or  shall  arrive  in  such 
a  ship  or  ships,  or  five  hundred  bales  of  •cotton,  and  then  he  is 
their  particular  agent  for  this  particular  transaction. 

The  importance  of  the  distinction  lies  in  the  rule,  that  if  a 
particular  agent  exceed  his  authority,  the  principal  is  not 
bound ;  (d)  but  if  a  general  agent  exceed  his  authority  the 

(d)  Flemyng  v.  Hector,  2  M.  &  W.  which  tho  principal  did  not  intend  that  it 

178;   Todd  i;.  Emly,  7  M.  &  W.  427 ;  should  be  done.    And  yet,  in  such  case 

8  id.  505 ;  East  India  Co.  v.  Hensley,  1  he  maj  have  acted  entirely  within  the 

Esp.  Ill;  Woodin  v.  Burford,  2  CT.  &  scope  of  the  authority  given  nim,  and  the 

Mee.  391 ;  Jordan  v.  Norton,  4  M.  &  W.  principal  be  bound  by  his  acts.      This 

155;  Sykes  v,  Giles,  5  M.  &  W.  645;  could  not  be  so,  if  those  communications 

Waters  V.  Brogden,   1  Y.  &  Jer.  457 ;  were  limitations  upon  the  authority  of  the 

Daniel  v,  Adams,   Ambler,  495.    And  agent.    It  is  only  because  they  are  not  to 

see  Beaney  v.  Culbcrtson,  21  Fenn.  St.  be  regarded  as  part  of  the  anthoritv  given, 

Rep.  507. — But  there  is  a  material  dis-  or  a  limitation  upon  that  authority,  that 

tinction  between  atOhority  and  instructions  the  act  of  the  agent  is  valid,  although 

nnoommunicated,  and  not  intended  to  bo  done  in  violation  of  them ;  and  the  matter 

communicated  to  the  third  party  dealing  depends  upon  tho  diaractcr  of  the  com- 

with  the  agent.     Such  instructions  qualify  munications  thus  made  by  the  principal, 

the  liability  of  the  principal  neither  in  the  and  disregarded  by  the  agent.     Thus, 

case  of  a  general  agency  nor  of  a  particn-  where  one  persoii  employs  another  to  sell 

lar  agency.    The  souna  rule  of  law  is  set  a  horse,  and  instructs  him  to  sell  him  for 

forth  bv  'Parker^  C.  J.,  giving  the  judg-  $100,  if  no  more  can  bo  obtained,  but  to 

ment  of  the  court  in  Hatch  v.  Taylor,  10  get  the  b^t  price  he  can,  and  not  to  seU 

N.  H.  538 :   "  It  is,  we  think,  apparent  him  for  less  than  that  sura,  and  not  to 

enough,  that  all  which  may  be  said  to  a  state  how  low  he  is  authorized  t^  sell;  be- 

special  agent,  about  the  mode  in  which  cause  that  will  prevent  him  from  obtain- 

his  agency  is  to  be  executed,  even  if  said  ing  more.      Such  a  private  instruction 

at  the  time  that  the  authority  is  conferred,  con  with  no  propriety  be  deemed  a  limi- 

or  tiie  agency  constituted,  cannot  be  re-  tation  upon  his  authority  to  sell,  because 

garded  as  part  of  the  authority  itself,  or  it  is  a  secret  matter  between  the  principal 

as  a  qualification  or  limitation  upon  it.  and  agent,  which  any  person  proposing  to 

There  may  be,  at  all  times,  upon  the  con-  purchase  is  not  to  know,  at  least  until  the 

stitution  of  a  special  agency,  and  there  bargain  is  completed.    And  if  no  special 

often  is,  not  only  an  authority  given  to  injunction  of  secrecy  was  made,  the  result 

the  agent,  in  virtue  of  which  he  is  to  do  would  be  the  same ;  for  from  the  nature 

the  act  proposed,  but  also  certain  com-  of  tho  case,  such  an  instruction,  so  far  as 

munications,  addressed  to  the  private  ear  regards  the  minimum  price,  must  bo  in- 

of  the  agent,  although  they  relate  to  the  tended  as  a  private  matter  between  tho 

manner  in  which  the  authority  is  to  bo  principal  and  agent,  not  to  be  communi- 

cxecuted,  and  are  intended  as  a  guide  cated  to  the  persons  to  whom  ho  proposed 

to  direct  its  execution.    These  oommuni-  to  make  a  sale,  from  its  obvious  tendency 

cations  may,  to  a  certain  extent,  be  in-  to  defeat  the  attempt  to  obtain  a  greater 

tended  to  limit  the  action  of  the  agent ;  sum,  which  was  the  special  duty  of  die 

that  is,  the  principal  intends  and  expects  agent.    It  will  not  do  to  say  that  the 

that  they  shall  be  regarded  and  adhered  agent  was  not  authorized  to  sell,  unless 

to,  in  the  execution  of  the  agency ;  and  he  could  obtain  that  price.    That  is  the 

should  tho  agent  depart  from  them,  ho  very  question,  whether  such  a  private  in- 

would  violate  the  instructions  given  him  stniction    limits   the  authority  to  sell.'' 

by  the  principal,  at  the  time  when  he  was    545-547 "No  man  is  at  liberty 

constituted  agent,  and  execute  the  act  he  to  send  another  into  the  market,  to  buy 

was  expected  to  perform  in  a  case  in  or  sell  for  him,  as  his  agent,  with  secret 

[40] 


CH.  m.]                             AGEirrs.     .  41 

pnncipal  is  bound,  (e)  provided  the  agent  acted  therein  within 
the  ordiiflu'y  and  usual  scope  of  the  business  he  was  author- 
ized to  transact)  and  the  party  dealing  with  the  agent  did  not 
know  that  he  exceeded  his  authority.  (/)     The  rule  being,  as 

instractions  as  to  tiie  manner  in  ivhich  ho  party  professing  to  act  in  pursuance  of  an 
shall  execute  his  agency,  which  are  not  to  anthority^  from  him.    A  person  taking 
be  communicated  to  those  with  whom  he  such  a  bill,  on^ht  to  exercise  due  caution, 
is  to  deal ;  and  then,  when  his  agent  has  for  he  must  take  it  upon  the  credit  of  the 
deviated  from  those  instructions,  to  say  party  who  assumes  the  authority  to  ac- 
that  he  was  a  special  agent, -~  that  tlra  oept,  and  it  would  be  only  reasonable 
instructions  were  limitations  upon  his  au-  prudence  to    require  the  production  of 
thority,  —  and  that  those  with  whom  ho  that  authority."    The  authority  in  that 
dealt,  in  the  matter  of  his  agency,  acted  cose  was  contained  in  two  powers  of  at- 
at  their  peril,  because  they  were  bound  to  tomey,  and  it  was  decided  that,  taking 
inc^oirc,  where  inquiry  would  have  been  the    proper  construction    of  them,    the 
fruitless,  and  to  ascertain  that,  of  which  agent  had  exceeded  his  authority,  and  so 
they  were  not  to  have  knowledge.    It  the  principal  was  not  bound.    This  case 
would  render  dealing  with  a  special  agent  is  confirmed  by  Withington  v.  Herring, 
a  matter  of  great  hazard.    If  the  pnnci-  5  Bing.  442.     Goods  were  shipped  on 
pal  deemed  the  bargain  a  good  one,  the  board  of  plaintiff's  ship,  and  by  the  bills 
secret  orders  would  continue  scaled  ;  but  of  lading,  which  were  indorsed  to  the  de- 
if  his  opinion  was  otherwise,  the  injunc-  fendants,  were  to  be  delivered  on  payment 
tion  of  secrecy  would  be  removed,  and  of  freiahu    The  bills  were  indorsed  by 
the  transaction  avoided,  leaving  tlie  party  the  defendants  to  their  factors,  to  whom 
to    sudi    remedy  as   he  might   enforce  the  goods  were  delivered,  and  the  freight 
against  the  agent.    From  this  reasoning,  chai^d.    Assumpsit  was  brought  against 
we    deduce   the  general    principle,  that  the  defendants  on  the  bankruptcy  of  the 
where  private  instructions  ate  given  to  a  factors,  but  was    not  sustained  on    tho 
special  agent,  respecting  the  mode  and  ground    that    authority   to    reoeive    the 
manner  of  executing  his  agency,  intended  goods  was  given  only  on  immediate  pay- 
to  be  kept  secret,  and  not  communicated  racnt  of  the  freight.    Tobin  v»  Crawford, 
to  those  with  whom  he  may  deal,  such  5  M.   &  W.  235.     And  see  Hogg  v, 
instructions  are  not  to  be  regarded  as  Snaith,  1  Taunt.    347  ;  Acey  v.  Fernie, 
limitations  upon  his  authority^  and  not-  7  M.  &  W.  157;  Esdailo  v.  La  Nauze, 
withstanding  he  disregards  them,  his  act,  1  Y.  &  Coll.  394  ;  Maanss  v.  Hender- 
if  otherwise  within  the  scope  of  his  agency,  son,  1  East,  335  ;  Murray  r.  Fast  India 
wiU  be  valid,  and  bind  his  employer."  Co.  5  B.  &  Aid.  204  ;  Gardner  v.  Baillie, 
548,  549.  6  T.  R.  591 ;  with  which  compare  How- 

(e)  Duke  of  Beaufort  v.  Neeld,  12  CI.  ard  v.  Baillie,  2  H.  Bl.  618 ;  Stainback  v. 

&  Fin.  248,  273  ;  Kickson  v.  Brohan,  10  Bank  of  Virginia,  11  Grattan,  269 ;  Same 

Mod.  109 ;  Monk  v.  Clayton,  Molloy,  B.  v.  Read,  id.  281,    The  ruling  of  Ueath, 

2,  ch.  10,  ^  27.  J.,  in  Hicks  v.  Hankins,  4  £sp.   114, 

(y*)  Forman  r.  Walker,  4  Louis.  Ann.  seems  to  admit  of  (question.    For  instance, 

409.     The  authority  given  to  the  agent  where  the  authority  of  a  general  agent 

must  in  all  cases    be   strictlv   pursued,  has  been  circumscribed,  see  Odiome  v. 

Robertson  v.  Ketchnm,  11   BtLsb,  652.  Maxcy,  13  Mass.  178;  White  v.  West- 

The  exception,  extending  the  principal's  port  Cotton  Man.  Co.  1  Pick.  215  ;  Sar 

liability  in  favor  of  third  parties,  is  only  lem  Bank  t%  Gloucester  Bank,  17  Mass. 

made  where  such  third  parties  are  Igno-  1 ;    Wyman    v.    Hallowell    &   Augusta 

rant  that  restrictions  have  been  imposed  Bank,  14  Mass.  58;  Kerns  v.  Piper,  4 

upon  the  agent.    In  Attwood  v.  Mun-  Watts,  222;  Terry  v.  Faxgo,  10  Johns. 

nings,  7  B.  &  Cress.  283,  Bayh/,  J.,  said :  114 ;  Reynolds  v.  Rowley,  4  Louis.  Ann. 

"This  was  an  action  upon  an  accept-  409.    Except  the  master  of  a  vessel  and 

aace  importing  to  be  by  procuration,  and  an  acceptor  for  hoiu>r,  no  agent  can  bor- 

therefore,    any    person    taking   tho   .bill  row   money   on    his    principal's    account 

would  know  that  he  had  not  Sie  security  without  special  authority.    Hawtayne  v. 

of  the  acceptor's  signature,  but  of  the  Bonme^  7  M.  &  W.  595. 
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to  the  pablic,  that  the  authority  of  a  general  agent  may  be  re- 
garded by  them  afi  measured  by  the  usual  extent  of  ms  general 
employment.  (§•)  The  obvious  reason  for  this  is,  that  the  pub- 
lic may  not  be  deceived  to  its  injury  by  previous  acts  •which 
the  agent  was  fully  authorized  to  do.  By  such  authority  the 
principal  does  as  it  were  proclaim  and  publicly  declare  him  to 
be  his  agent,  and  must  abide  the  responsibility  of  so  doing.  It 
would  not  be  right  for  the  principal  to  say  to  one  who  dealt 
with  his  general  agent;  you  knew  that  he  was  my  general 
agent,  for  I  authorized  you  and  everybody  else  to  believe  this, 
but  in  this  particular  instance  I  had  revoked  or  limited  the 
authority,  and  the  revocation  or  limitation  shall  affect  you 
although  you  did  not  know  it.  But  a  principal  may  well  say 
to  one  who  dealt  with  an  agent  for  a  particular  purpose,  it  was 
your  business  first  to  ascertain  that  he  was  my  agent,  and  then 
to  ascertain  for  yourself  the  character  and  extent  of  his  agency. 

Where  the  agency  is  implied  from  general  employment,  it 
may  survive  this  employment,  and  will  be  still  implied  in  favor 
of  those  who  knew  this  general  employment,  but  have  not  had 
notice  of  the  cessation  of  the  employment,  and  cannot  be  sup- 
posed to  have  knowledge  thereof.  (A)  Hence  the  common  and 
very  proper  practice  of  giving  notice  by  public  advertisement 
when  such  an  agency  is  revoked. 

In  order  to  judge  correctly  of  the  extent  of  an  agent's  au- 
thority, the  distinction  must  be  noticed  between  those  acts  which 
are  within  his  authoriti/^^^tnd  those  which  are  only  within  an 
-appearance  of  authority ^  for  which  the  principal  is  not  responsi- 
ble ;  for  a  principal  is  responsible  only  for  that  appearance  of 
authority  which  is  caused  by  himself,  and  not  for  that  appear- 


(^)  Pickering  v.  Busk,  15  East,  38;  plojcd  the  plaintiff  generally  to  attend 

"Vniitehead  v.  Tuckettj    15    East,    400.  the  boy  so  long  as  he  might  need  medi- 

But  if  an  injury  is  to  result  to  one  man  cal  aid,  and  the  plaintiff  attended  upon 

from  the  omission  or  neglect  of  an  agent  the  boy  on  the  credit  of  defendants,  held, 

of  another,  the  principal   must  be  held  that  defendants  were  liable  to  the  plaintiff 

liable.     And  when  the  defendants  sent  for  his  senriccs  in   attending  the    boy. 

their  agent  to  employ  the  plaintiff,  who  Barber  v,  Britton  &  Hall,  26  Vt.  1 12. 

was  a  physician,  to  visit  a  boy  who  had        (h)  v.  Harrison,  12  Mod.  346 ; 

been  injured  while  in  their  senrice,    di-  Monk  v.  Clayton,  Molloy,  B.  2,  Ch.   10, 

recting  the  agent  to  tell  the  plaintiff  that  4  ^7,  cited  per  cur.  10  Mod.  1 10 ;  £m> 

.they  would  pay  him  for  his  first  visit,  and  mett  v,  Norton,  8  C.  &  Payne,  506. 
4he  agent  neglected  so  to  do,  and  em- 
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ance  of  conformity  to  the  authority  which  is  caused  only  by  the 
agent.    An  agent's  authority  is  that  which  is  given  by  the  terms 
of  his  appointment,  notwithstanding  secret  instructions ;  or  that 
with  which  he  is  clothed  by  the  character  in  which  he  is  held  out 
to  the  world,  although  not  strictly  within  his  commission.  What- 
ever is  done  under  an  authority  thus  manifested,  is  actually 
within  the  authority,  and  the  principal  is  bound  for  that  reason ; 
for  he  is  bound  equally  by  the  authority  which  he  actually  gives, 
and  by  that  which  by  his  own  acts  he  appears  to  give.    But  it 
is  obvious  that  an  agent  may  clothe  his  act  with  all  the  indicia 
of  authority,  and  yet  the  act  itself  may  not  be  within  either  the 
real  or  apparent  authority.     The  appearance  of  the  authority  is 
one  thing ;  and  for  that  the  principal  is  responsible.  The  appear- 
ance of  the  act  is  another;  and  for  that  it  seems  the  agent 
alone  is  responsible.     It  is  a  fundamental  proposition,  that  one 
man  can  be  bound  only  by  the  authorized  acts  of  another.     He 
cannot  be  charged  because  another  holds  a  commission  from 
him,  and  falsely  asserts  that  his  acts  are  within  it.  (hh)     This 
distinction  has  been  well  illustrated  by  recent  adjudications. 
Thus  a  master  of  a  ship  is  the  general  agent  of  the  owners  to 
perform  all  things  relating  to  the  usual  employment  of  his  ship, 
and,  among  other  things,  to  sign  bills  of  lading  for  goods  put  on 
board,  and  acknowledge  the  nature,  quality,  and  condition  of  the 
goods.     But  if  he  signs  a  bill  of  lading  for  goods  which  have 
never  been  shipped,  he  exceeds  his  authority ;  and  although  the 
act,  judged  by  its  appearance  and  the  representation  of  the 
agent,  is  strictly  within  the  authority,  yet  the  principal  is  not 
bound,  (tt)     So,  if  the  master  signs  a  bill  of  lading  for  a  greater 
quantity  of  goods  than  those  on  board,  the  same  principle  ap- 
plies, {jj)     And  where  the  servant  of  a  wharfinger  fraudulently 
signed  a  receipt,  purporting  to  be  an  acknowledgment  that  cer- 
tain wheat  had  been  delivered  at  his  employer's  wharf,  no  such 
wheat  having  in  fact  been  delivered,  and  thereby  wilfully  in- 
duced one  C  to  pay  the  price  thereof  to  the  pretended  vendor ; 
it  was  held  that  the  wharfinger  was  not  liable,  the  servant  hav- 

{hh)  Per  Qmutockf  J.,  in  Mechanics'        (it)  Grant  t*.  Norway,  10  C.  B.  665. 
Bank  v.  New  York  &  New  Haven  R.  B.  Co.        (jj)  Hubbersty  v.  Ward,  8  Exch.  330. 
Now  York  Court  of  Appeals,  June,  1856. . 
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ing  authority  only  to  give  receipts  for  goods  which  had  in  fact 
been  delivered  at  the  wharf,  (kk)  Again,  where  a  railroad  cor- 
poration appointed  an  agent  to  issue  certificates  for  stock,  upon 
a  transfer  on  the  company's  books  by  a  previous  owner,  and  a 
surrender  of  that  owner's  certificate ;  and  the  agent  fraudulently 
issued  certificates  for  his  own  benefit,  without  a  compliance 
with  either  of  the  above  conditions,  his  acts  were  held  to  be 

* 

beyond  the  scope  of  his  authority,  and  his  principals  not 
bound.  (//)  But  care  must  be  taken  not  to  extend  this  principle 
too  far.  Thus,  an  agent  may  be  authorized  to  give  notes  for 
his  principal  in  order  to  raise  money  to  be  used  in  the  business 
of  the  latter.  A  third  person  may  inspect  the  power,  advance 
the  money  in  good  faith,  and  the  agent  appropriate  it  to  his  own 
use ;  and  this  the  agent  may  have  intended  at  the  time.  In 
such  a  case,  the  principal  would  be  responsible,  not  because  the 
act  of  the  agent  appeared  to  be  within  the  authority,  but  because 
the  power  actually  included  the  transaction.  A  power  given  to 
an  agent  to  borrow  money,  upon  notes  or  otherwise,  implies 
that  the  money  may  be  paid  to  him,  and  so  the  whole  trans- 
action is  strictly  and  literally  authorized.  The  misappropriation 
of  the  proceeds  by  the  agent  is  a  mere  breach  of  trust,  relating 
tx)  money  in  his  hands,  and  upon  the  principles  of  trust  his  in- 
tention to  misappropriate  would  not  affect  an  innocent  party. 
But  suppose  the  power  to  give  the  note  is  on  its  face  condi- 
tional. It  then  has  no  existence  until  the  condition  has  been 
fulfilled.  And  if  one  advances  money  to  the  agent,  and  it  turns 
out  that  the  conditions  had  not  occurred  on  which  the  exercise 
of  the  power  depended,  then  he  was  trusting  to  the  representa- 
tion of  the  offent^  and  must  look  to  him  alone.  As  the  principal 
never  authorized  the  transaction  at  all,  he  is  bound  neither  by 
the  contract  nor  by  the  representation,  (mm) 

(kk)  Coleman  v.  Riches,  16  C.  B.  104.  Bank  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  sttpm. 

(//)  Mechanics'  Bank  v.  N.  Y.  &  N.  H.  Sec  North  River  Bank  r.  Aymar,  3  Hill, 

R.  R.  Co.,  supra.  262. 
(mm)  Per  Comstock,  J.,  in  Mechanics' 

[44] 


OH.  ILL]  AGENTS.  *43 


SECTION    II. 

IN   WHAT  MANNER  AOTHORIXr  MAY  BE  GIVEN  TO  AN  AGENT. 

An  agent,  generally^  may  be  appointed  by  parol,  and  so 
aathorized  to  do  any  thing  which  does  not  require  him  to  exe- 
cute a  deed  for  his  principal,  (i)  He  may  be  authorized  by 
parol  to  make  contracts  in  writing,  and  to  .make  those  which 
are  not  binding  upon  his  principal,  unless  in  writing  signed  by 
him.  (j) 

•An  authority  is  presumed  or  raised  by  implication  of  law,  on 
the  ground  that  the  principal  has  justified  the  belief  that  he  has 
given  such  authority,  in  cases  w^here  he  has  employed  a  person 
in  his  regular  employment  ;(jf>')  as  where  one  sends  goods  to 
an  auctioneer,  or  to  a  common  repository  room  for  sale,  the 
bailee  has  an  implied  authority  to  sell,  (k)  And  such  presump- 
tions frequently  arise  in  the  case  of  a  w^ife ;  (/)  or  of  a  domestic 
servant;  (m)  or  of  a  son  who  has  been  permitted  for  a  consider- 

(i)  2  Kent's  Comm.  612.    The  receipt  hold,  must  be  authorized  thereto  in  writ- 

of  an  aathorized  agent  is  the  receipt  of  the  ing.    29  Car.  2,  c  3,  4  3. 

principal.    Mackersj  v.  Ramsays,  9  CI.  (//)  Dows  v.  Greene,  16  Barb.   72; 

&  Fin.  818,  850.  —  A  tender  made  to  an  LjeU  v.  Sanboom,  2  Mich.  109 ;  Thomp- 

aathorittd  agent  is  as  if  made  to  his  prin-  son  v.  Bell,  26  £ng.  Law  &  £q.  536. 

cipal.     Moffat  v.  Parsons,  5  Taunt.  307.  {k)  Lord    EUeSxtrough,    Pickering    v, 

—  With  regard  to  the  execution  of  con-  Bosk,  15  East,  38. 

traces  nnder  seal,  the  rule  of  the  common  (/)  Prestwick  r.  Marshall,  7  Bine.  565 ; 

law  is  adhered  to  with  strictness.     Gordon  Huckman  v.  Femie,  3  M.  &  YT.  505 ; 

V.  Bulkeley,  14  8.  &  Rawlo,  331.    And  Att'y  Gen.  v.  Kiddle,  2  C.  &  Jer.  493; 

in  Banorgee  v.  Hovey,  5  Mass.  11,  it  was  Pliramer  v.  Sells,  3  N.  &  Mann.  422.  — 

ield,  {Sewellf  J.,  dissenting,)  that  a  sealed  After  separation,  the  wife  is  still  her  hns- 

instrument  executed  in  ue  name  of  the  band's  agent  for  the  procurement  of  such 

principal  by  an    agent,  not   aathorized  things  as  are  reasonable  and  necessary  for 

under  seal,  could  not  be  admitted  in  eyi-  herself.    Emmett  v.  Norton,  8  C.  &  Payne, 

dencc  in  an  action  of  assumpsit  against  the  506.    So  where  the  person  cohabited  with 

mincipal.     But   see   contra,    C^per   r.  is  only  a  mistress,  and  known  to  be  in  fact 

Rankin,  5  Binney,  613,  and  page  47,  tn/'m,  only  a  mistress,  if  she  is  allowed  to  pass 

and  notes  (ww),  (tax).  ostensibly  as  wife.    Byan  v.  Sans,  12  Q. 

{J)  Shaw  V.  Nudd,  8  Pick.  9;  Ewing  B.  460. 
V.  Tees,  1  Binn.  450 ;  CUnen  v.  Cooke,  1  (m)  A  master  is  not  responsible  for  a 
S.  &  Lef.  22 ;  Coles  v.'Trecothick,  9  Ves.  contract  entered  into  by  a  servant  to  whom 
234,  250.  And  a  parol  ratification  is  quite  he  had  always  given  cash  for  making  pur- 
equivalent  to  an  original  authority.  Mac-  chases.  Busby  v.  Scarlett,  5  Esp.  75. 
lean  r.  Dunn,  4  Bing.  722.  —  But  by  an  So  with  any  particular  agent  who  obtains 
express  provision  of  the  Statute  of  Frauds,  on  credit  goods  which  the  principal  gave 
an  agent,  to  grant  or  assign  a  term  for  him  money  to  purchase.  Lord  Abinger, 
more  than  three  years,  or  an  estate  of  free-  C.  B.,  Flemyng  v.  Hector,  2  M.  &  W.  181 . 
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able  time  to  transact  a  particular  business  for  the  father,  (n)  as 
to  sign  bills,  &c. ;  or  where  one  has  been  repeatedly  employed 
to  sign  for  another  policies  of  insurance,  (o) 

It  must  be  remembered,  however,  that  an  agent  employed 
for  a  special  purpose,  derives  from  this  no  general  authority 
from  his  principal,  (p)  Where  the  belief  of  the  authority  of  an 
agent  arises  only  from  previous  action  on  his  part  as  an  agent, 
the  persons  so  treating  with  him  must  on  their  own  responsi- 
bility ascertain  the  nature  and  extent  of  his  previous  •employ- 
ment, {q)  This  may  be  such  as  to  estop  the  principal  from 
denying  his  authority  in  the  particular  transaction  ;  but  if  not, 
then  they  have  no  remedy,  unless  against  the  agent  himself  who 
misled  them,  (r) 

SECTION    III. 

SUBSEQUENT    CONFIRMATION.        ^ 

As  agency  may  be  presumed  from  repeated  acts  of  the  agent, 
adopted  and  confirmed  by  the  principal  previously  to  the  con- 
tract in  which  the  question  is  raised,  (s)  so  such  agency  may  be. 


B 


Watkins  v.  Yince,  2  Star^.  368.  519 ;  Kaje  v.  Brett,  5  Exch.  269 ;  Thatcher 
Brockelbank  v.  Sugme,  5  C.  &  v.  Bank  of  New  York,  5  Sand.  121. 
Payne,  21 ;  Haughton  v.  Ewbank,  4  Camp.  (q)  Sdiimmelpennich  v.  Bayard,  1  Pet. 
88,  where  it  was  held  sufficient  proof  of  an  264 ;  Parsons  v.  Armor,  3  id.  413 ;  Blane 
agent's  authority  to  subscribe  a  policy  of  v.  !Rt)udfit,^  Call,  207;  Kilgour  v.  Fin- 
insurance  for  an  insurer,  that  the  insurer  lyson,  1  H.  BI.  155,  where  a  power  given^ 
was  in  the  habit  of  paying  losses  upon  on  the  dissolution  of  a  partnership,  to  one 
policies  so  subscribed  by  him,  without  pro-  of  the  partners  to  receive  all  debts  owing 
ducing  the  power  of  attorney  under  which  to,  and  to  discharge  all  claims  against,  tJie 
the  agent  testified  that  he  acted.  — An  late  partnership,  was  held  not  to  au&orize 
authority  to  draw  is  not  an  authority  to  him  to  indorse  a  bill  of  exchange  in  the 
indorse ;  Robinson  v.  Yarrow,  7  Taunt,  partnership  name,  though  drawn  by  him 
455 ;  yet  the  fact  that  a  confidential  clerk  m  that  name,  and  accepted  by  a  debtor  of 
had  biecn  accustomed  to  draw,  taken  in  tlie  partnership  after  the  dissolution, 
•connection  with  the  fact  that  his  master  Ir)  Pourie  v.  Eraser,  2  Bay,  269. 
had  in  one  instance  authorized  him  to  in-  (»)  Townsend  v.  Inglis,  Holt,  278 ; 
dorse,  and  on  two  other  occasions  had  Haughton  v.  Ewbank,  4  Camp.  88  ;  Bar- 
received  money  obtained  by  his  indorse-  bor  v.  Gingdl,  3  Esp.  60.  There  the  ap- 
ment,  is  evidence  from  which  a  jury  may  parent  acceptor  of  a  bill  of  exchange,  set- 
infer  a  general  authority  to  indorse,  ting  up  as  a  defence  that  his  signature 
Prescott  V.  Flinn,  9  Bing.  19.  had  been  forged,  it  was  held  a  good  an- 
(p)  Rcynell  V.  Lewis,  15  M.  &W.  517;  swer  that  the  defendant  had  paid  other 
Dawson  v.  Morrison,  16  Law  J.,  C.  P.  240 ;  bills  of  the  drawer  under  similar  circum- 
Cox  V,  Midland  Railway  Co.  3  Exch.  stances.  And  see  Brigham  v.  Peters,  1 
268 ;  Rusby  v.  Scarlett,  5  Esp.  75 ;  Bur-  Gray,  147. 
ness  r.  Pennell,  2  House  of  Lords  Cases, 
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confirmed  and  established  by  a  subsequent  ratification;  the 
common  law  having  adopted  the  civil  law  maxim,  "  omms  rati' 
habUto  retrotrahitur  et  mandato  mquvpaTaturP  {i)  The  rule  may 
be  stated  thus:  where  any  one  contracts  as  agent  without 
naming  a  principal,  his  acts  inure  to  the  benefit  of  the  party, 
although  at  the  time  uncertain  or  unknown,  for  whom  it  shall 
turn  out  that  he  intended  to  act,  provided  the  party  thus  enti- 
tled to  be  principal  ratify  the  contract  {JX)  And,  generally,  if 
the  principal  receive  and  hold  *the  proceeds  or  beneficial  results 
of  the  contract,  he  will  be  estopped  from  denying  an  original 

(f)  18  Yin.  Abr.  BaiiihabitM\  Lucena  v.  the  goods  by  one  of  them,  stopped  pay- 

Cnafnrd,  1  Taunt.  325 ;  Clark's  Execa-  xnent  on  the  7th  April,   1846.    B,  pnr- 

tors  V.  Van  Riemsdyk,  9   Cranch,  158;  suant  to  directions  from  A,  had  drawn 

Fleckner  r.  United  States  Bank,  8  Wheat,  bills  for  the  »)Ods  partly  on  A,  and  partly 

363  ;  Bell  v.  Cunningham,  3  Peters,  81 ;  on  C,  with  whom  A  had  dealings.    D,  a 

Hooe  V,  Oxley,  1  Wash.  ( Va.)  19;  Moss  merchant  at  Liverpool,  and  who  also  had 

p.  Rossie  Lead  Mining  Co.  5  Hill,  (N.  Y.)  a  house  of  business  at  New  York,  pur- 

137;  Rogers  v.  Knecland,  10  Wend.  218;  chased  there  several  of  the  bills,  which 

Manh  v.   Keating,  1   Bing.  N.  0.  198 ;  were  drawn  at  sixty  days'  sight,  and  dated! 

Bigelow  V.  Dennison,  23  Verm.  565.  —  some  on  the  28th,  and  others  on  the  30th 

If  any  stranger,  in  the  name  of  the  mort-  March,  1846.    On  the  8th  May,  a  fiat  in. 

gagor  or  his  heir,  (without  his  consent  or  bankruptcy  issued  against  A,  and  his  as- 

privity,)  tender  the  money,  and  the  mort-  signees  were  appointed.    The  other  four 

gagee  accepteth  it,  [whicn,  however,  he  is  vessels  arrived  respectively  on  the  4th,, 

not  hound  to  do,]  this  is  a  ^ood  satisfao-  5th,  7th,  and  Ipth  of  that  month,  and  im- 

tion,  and  the  mortgagor  or  his  heir,  agree-  mediately  on  the  arrival  of  each,  and' 

ing  thereunto,  may  reenter  into  the  land,  while  the  transitus  of  the  goods  on  board' 

Co.  Litt.  206,  h.  continued,  D,  on  behalf  of  B,  but  not 

(tt)  WilBonv.  Tumman,  6  M.  &  G.  242.  being  his  agent,  and  without  any  author- 
"  aaXvm,  qms  habere  non  potest  quod  ipsivs  ity  from  him,  gave  notice  to  the  masters 
nomine  noneslgestum.**  See  also,  Saunder-  and  consignees,  claiming  to  stop  the  goods 
son  V.  Griffiths,  5  B.  &  Cr.  909;  and  in  transitu.  On  the  llth  of  May  the 
Roath  V,  Thompson,  13  East,  274 ;  Fos-  assignees  made  a  formal  demand  of  the 
ter  r.  Bates,  12  M.  &  W.  226;  Hull  v,  goods  still  on  board  and  undelivered,  from 
Pickersgill,  1  B.  &  Bing.  282.  This  doc-  the  master  and  consignees  of  each  of  the 
trine  has  fireqnent  application  in  cases  of  four  ships,  at  the  same  time  tendering  the 
marine  insurance.  See  Hagedom  v.  freight ;  but  they  refused  to  deliver  them,. 
OUverson,  2  M.  &  Sel.  485 ;  Finney  v.  ana  on  the  same  day,  delivered  the  whole 
Fairhaven  Ins.  Co.  5  Metcalf,  192.  —  A  to  D.  On  the  next  day  the  assignees. 
notice  to  quit  given  by  an  unauthorized  made  a  formal  demand  of  the  goods  from, 
agent  cannot  be  ouule  good  by  an  adop-  him,  but  he  refused  to  deliver  them  up.. 
tion  of  it  by  the  principal  after  the  proper  On  the  28th  April,  B  heard  at  New  York, 
time  for  giving  it,  the  agent  having  acted  that  A  had  stopped  payment,  and  on  the* 
in  his  own  name  in  giving  the  notice,  nor  next  day  he  executed  a  power  of  attorney- 
it  seems,  if  he  acted  in  the  name  of  the  to  E,  of  Liverpool,  andiorizing  him  to^ 
principal.  '  Doe  v.  Goldwin,  2  Queen's  stop  the  goods  tn  transitu.  Thu  was  re- 
Bench,  143;  Right  v.  Cnthell,  5  East,  ceived  by  E  on  the  13th  May,  who  on 
491. — In  Bird  v.  Brown,  14  Jurist,  132,  that  day  adopted  and  confirmed  the  pre- 
a  very  important  distinction  was  taken  by  vious  stoppage  by  D.  B  afterwards 
the  Court  oCExcheqner.  A,  a  merchant  adopted  and  ratified  all  which  had  been 
at  Liverpool,  sent  orders  to  B,  at  New  done  both  by  £  and  D.  Heldf  that  the 
York,  to  purchase  certain  goods,  which  title  of  A  to  the  goods  was  not  devested' 
were  shipped  accordingly  in  five  ships  and  by  the  above  stoppages  in  trcmsitu,  and^ 
oonsigned  to  A,  who,  aner  the  receipt  of  consequently  that  trover  for  them  was- 
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anthority,  or  a  'ratification,  (u)     And  if  a  party  does  not  dis- 
avow the  acts  of  his  agent  as  soon  as  be  can  after  .they  come  to 


maiotainable  hy  tho  assignees  against  B.  wards,  in  the  name  of  him  who  had  right, 
PoUocky  C.  B.,  delivering  the  judgment,  entered  to  avoid  the  fine;  after  the  five 
said  :    "  Tho   doctrine  '  omni»  ranhabitio  years,  and  not  before,  tho  party  who  had 
retrotmhitur  et   mandaio   (squiparatur,*  is  the  right  to  the  land  ratzBcd  and  confirmed 
one  intelligible  in  principle,  and  easy  in  the  act  of  the  stranger ;  this  was  held  to 
its  application  when  applied  to  cases  of    be  inoperative,  though  such  ratification 
contract.    If  A.  B.,  unauthorized  by  me,  within  the  five  years  would  probably  have 
makes  a  contract  on  my  behalf  with  J.  S.,  been  good,    ifow  the  principle  of  this 
which  I  afterwards  recognize  and  adopt,  case,  which  is  reported  in  many  books, 
there  is  no  difficulty  in  &aling  with  it  as  Cro.  Eliz.   561;   Moore,  457,  pi.  630; 
having  been  originally  made  by  my  an-  Poph.  108,  pi.  2,  and  is  cited  with  appro- 
thority.    J.  S.  entered  into  the  contract  bation  by  Lord  Coke  in  Margaret  Poager*s 
on  tho  understanding  that  he  was  dealing  case,  (9  Co.  106,  a,)  appears  to  ns  to  gov- 
with  me,  and  when  I  afterwards  agree  to  cm  the  present.    There  the  entry  to  be 
admit  that  such  was  the  case,  J.  S.  is  pre-  good  must  have  been  made  within  the  five 
cisely  in  the  condition  in  which  he  meant  years ;  it  was  made  within  that  time,  but 
to  be ;  and  if  he  did  not  believe  A.  B.  to  till  ratified  it  was  merely  the  act  of  a 
be  acting  for  me,  his  condition  is  not  stranger,  and  so  had  no  operation  against 
altered  by  ray  adoption  of  the  agency,  for  the  fine ;  by  the  ratification  it  became  the 
he  may  sue  A.  B.  as  principal  at  his  act  of  the  party  in  whoso  name  it  was 
option,  and  has  the  same  equities  against  made,  but  that  was  not  until  after  the  five 
me  if  I  sue,  that  he  would  have  had  years — he  could  not  bo  deemed  to  have 
against  A.  B.    In  cases  of  tart  there  is  made  an  cntrv  till  he  ratified  the  preWous 
more  difficulty.    If  A.  B.,  professing  to  entry  —  and  he  did  not  ratify  until  it  was 
act  by  my  authority,  does  that  which  primd  too  late  to  do  so.    In  the  present  case  the 
facie  amounts  to  a  trespass,  and  I  after-  stoppage  could  only  be  made  during  the 
wards  assent  to  and  adopt  his  act,  there  transitus ;  during  tHat  period,  the  defend- 
he  is  treated  as  haWng  fronx  the  beginning  ants,  without  anthority  from  Illins,  made 
acted  by  my  authority,  and  I  become  a  the  stoppage.     After  the  transitus  was 
trespasser,  unless  I  can  justify  the  act  ended,  but  not  before,  Illins  ratified  what 
which  is  to  be  deemed  as  having  been  the  defendants  had  done ;  from  that  time 
done  by  mv  previous  sanction.    So  far  the  stoppage  was  the  act  of  Illins.    But  it 
there  is  no  difficulty  in  applying  the  doc-  was  then   too  late  for  him  to  stop ;  the 
trine  of  ratification  even  in  cases  of  tort  goods  had  already  become  the  property  of 
— the  party  ratifying  becomes  as  it  were  a  Sie  plaintiffs,  free  from  all  rignt  of  stop- 
trespasser  by  estoppel — he  cannot  com-  page.    We  are  therefore  of  opinion  that 
plain  that  he  is  deemed  to  have  authorized  there  must  be  judgment  for  the  plaintiffs." 
that  which  he  admits  himself  to  have  au-  — It  is  somewhat  remarkable,  in  \\ew  of 
thorized.     The  authorities,   however,  go  the  present  state  of  the  law,  that  it  was 
much  further,  and  show  that  in  some  cases  at  one  time  strenuously  contended  that 
where  an  act,  which  if  unauthorized  would  the  doctrine  of  ratification  reached  less 
amount  to  a  trespass,  has  been  done  in  broadly  in  contract  than  in  tort;  and  that 
the  name  and  on  behalf  of  another,  and  although  a  principal  unknown  at  the  time 
without  previous  anthority,  there  a  sub-  could  afterwards  adopt  the  act    of  the 
sequent  ratification  may  enable  the  party  agent  in  tho  latter  case,  he  could  not  in 
on  whose  behalf  the  act  was  done,  to  take  the  former.    See  Hagedom  r.  Oliverson, 
advantage  of  it,  and  to  treat  it  as  having  2  M.  &  Sel.  485,  and  per  Parke,  J.,  in  Hull 
been  done  by  his  direction.    But  this  doc-  v.  Pickersgill,  1  B.  &  Bing.  287. 
trine  must  be  taken  with  the  qualification  (u)  Holt,  C.  J.,  in  Bolton  v.  Hillcrsdcn, 
that  the  act  of  ratification  must  take  place  1  Ld.  Raym.  224, 225  ;  Thorold  r.  Smith, 
at  a  time,  and  nnder  circumstances,  when  II  Mod.  72;  Byrne  v.  Doughty,  13  Geo. 
the  ratifying  party  might  have  himself  46;  Johnson  r.  Smith,  21  Conn.  627.  The 
lawfully  done  the  act  which  he  ratifies,  principal,  when  he  has  once    affirmed  a 
Thus  in  Lord  Attdlof^s  case,  a  fine  with  contract  made  by  the  agent  without  au- 
prodamations  was  levied  of  certain  land,  thority,  and    even    fraudulently,    cannot 
and  a  stranger  within  five  years  after-  afterwards  disaffirm  it ;  bringing  assumpsit 
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bis  knowledge,  he  makes  these  acts  his  own.  (v)  An  adoption 
of  the  agency  in  part,  adopts  it  in  the  whole,  because  a  prin- 
•  cipal  is  not  permitted  to  accept  and  confirm  so  much  of  a  con- 
tract made  by  *one  purporting  to  be  his  agent,  as  he  shall  think 
beneficial  to  himself,  and  reject  the  remainder,  (tv) 

"Where  the  party  who  undertakes  to  act  as  agent  has  affixed 
a  seal  to  an  instrument  which  did  not  need  a  seal,  a  parol  rati- 
fication will  make  the  instrument  obligatory  upon  the  principal 
as  a  simple  contract,  {ww)  And  where  one  acting  as  agent 
has,  without  authority,  entered  into  a  contract  in  writing  re- 
quired by  the  Statute  of  Frauds  to  be  in  writing,  the  principal 

against  the  third  party  is  an  affirmance,  id.  324.    It  seems  the  delivery  of  money 

Smith  V.  Hodson^  4  T.  R.  211,  217.    Yet  to  the  agent  for  payment  bv  him  to  a  per- 

if  the  party,  alleged  to  be  principal,  after  son  with  whom  the  agent  had  contracted 

denying  that  the  agent  had  aathority  from  without  authority,  is  such  a  ratification, 

him  to  purchase  goods,  receive  them  from  (though  the  delivery  of  the  money  be  not 

the  agent  in  payment  of  a  debt  due  from  made   known  to  the  other    contracting 

the  latter,  the  original    seller  (whatever  party,)  that  if  the  agent  embezzle  the 

other  remedy  he  ma^  have)  cannot  hold  money,  the  principal  is  still  bound  by  the 

such  supposed  princial  liable  as  having  contract.     Lord  EUenboroughf  in  Rusby  v. 

ratified  the  purchase  made  by  the  agent.  Scarlett,  5  Esp.  77.  —  In  6um  v.  Morris, 

Hastings  v.  Bangor  Houw,  18  Maine  R.  4  Tyr.  485,  trover  was  maintained  against 

436.  — •*  The  ratification  of  an  act  of  an  the  finder  of  a  bank-note  for  20/.  by  the 

agent,  in  order  to  bind  the  principal,  must  owner.      The    defendant   got    the   note 

be  with  a  full  knowledge  of  all  the  mate-  changed  at  the  Bank  of  England,  and 

rial  facts.     Freeman  v.  Rosher,  13  Q.  B.  afterwards,  being  taken  before  the  Lord 

,    780 ;     Oivings  v.  Hull,   9  Peters,   607 ;  Mayor,  7/.  (being  part  of  the  proccedb  of 

Pcnn.,  Del.,  and  Md.  Steam  Nav.  Co.  v,  the  note)  were  found  upon  her'  and  were 

Dandridge,  8  G.  &  Johns.  248, 323  ;  Hays  restored  to  the  plaintifi^.  It  was  contended 

p.  Stone,  7  Hill,  N.  Y.  128 ;  Copeland  y.  that  this  receipt  of  the  71.  was  a  ratifica- 

Mercantilc  Ins.  Co.  6  Pick.  198. —  Con-  tion  of  the  defendant's  act,  and  precluded' 

duct  which  would  be  sufficient  to  charge  the  plaintiff  from  treating  it  as  a  convor- 

an    individual   as    principal,    may     not  sion ;  and  Brewer  v.   Sparrow,   7  B.  & 

amount  to  ratification  in  the  case  of  a  Cress.  310,  was  cited.    But  Lord  Lynd- 

State.     Delafield  v.  Illinois,  26  Wend,  hursts  C.  B.,  said :  "  In  that  case    the 

192,  whole  proceeds  of  the  sale  were  taken ; 

(r)  Bredin  v.  Dubarry,  14  S.  &  Rawle,  tliat  is  an  adoption  of  the  act :  here  the 

27 ;  Veazie  r.   Williams,   8  Howard,  S.  receipt  of  the  it.  does  not  ratify  the  act  of 

Ct.  134;  Benedict  i\  Smith,  10  Paige,  the  parties,  it  only  goes    in   diminution 

126  ;  McCuUoch  v.  McKee,  16  Penn.  289 ;  of  damages."  — If   the  principal,    upon 

Brigham  v.  Peters,  1  Gray,  139.  being  informed  of  what  has  been  done,  by 

(tr)  Wilson  r.  Poultcr,   2   Stra.  859;  one  acting  as  his  agent,  docs  not  give 

Smith  V.  Hodson,  4  T.  R.  21 1 ;  Hovil  v.  notice  of  dissent  in  a  reasonable  time,  his 

Pack,  7  East,  164;  Brewer  v.  Sparrow,  assent  shall  be  presumed.      Caimcs    v. 

7  B.  &  Cress.  310;  Wright  r.  Crookes,  Bleecker,  12  Johns.  300;  Richmond  Man- 

1  Scott,  N.  R.  685 ;  Hovey  v.  Blanchard,  ufact.  Co.  r.  Stark,  4  Mason,  296. 

13  N.  H.   145;  Farmers'^  Loan  Co.  r.  (ivw)   Hunter  v.  Parker,  7  M.  &  W. 

Walworth,  1  Comst.  447  ;  N.  E.  Marino  322 ;  Despatch  Line  v.  Bcllamv  Manuf. 

Ins.  Co.  17.  De  Wolf,  8  Pick.  56 ;  Culver  Co.  12  N.  H.  205 ;  Worrall  v.  *Munn,  1 

V.  Ashley,  19  id.  300;  Bigelow  r.  Denni-  Seld.  229 ;  Randall  v.  Van  Vechton,  19 

son,  23  Verm.  565  ;  Hodnett  v.  Tatum,  Johns.  61  ;  Bank  of  Metropolis  v.  Gutt- 

9   Geo.   70;  Elam  v.  Camith,  2  Louis,  schlick,  14  Pet.  29;  Mitchell  r.  St.  An-^ 

Ann.  275 ;  Cook  t7.  Bank  of  Louisiana,  drew's  Bay  Land  Co.  4  Flor.  200. 
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is  bound  by  an  oral  ratification,  (wv)  But  it  has  been  held, 
that  a  parol  ratification  cannot  make  that  the  deed  of  the  prin- 
cipal which  originally  did  not  'bind  him  from  the  agent's  want 
of  an  authority  under  seal,  (wx) 

The  ratification  of  the  tort  of  an  agent  does  not  in  general 
relieve  him  from  liability ;  although,  as  in  cases  of  contract,  a 
liability  is  thereby  incurred  by  the  principal,  (wy) 

(wu)  Maclean  v.  Dann,  4  Bing.  7S2.  stated,  that  "if  A  disseize  one  to  the  nse 
(wx)  Steiglitz  v.  Egginton,  Holt,  N.  P.  of  B,  who  knoweth  not  of  it,  and  B  as- 
C.  141,  per  GibbSf  C.  J. ;  Stetson  r.  Pat-  sent  to  it,  in  this  case,  till  the  agreement, 
ten,  2  Greonl.  358 ;  Despatch  Line  v.  A  was  tenant  of  the  land,  and  after  the 
Bellamy  Manuf.  Co.  12  N.  H.  205 ;  Parke,  agreement,  B.  is  tenant  of  the  land,  but 
B.,  Hunter  v.  Parker,  7  M.  &  W.  343.  —  65A  of  them  be  disseizors ;  for  omnis  ratiha^ 
In  Blood  V.  Goodrich,  9  Wend.  77,  Savage,  hitio  retrotrahitur  et  mandato  a^uiparatur.*' 
C.  J.,  advanced  the  opinion  that  a  ratifica-  And  where  a  bailiff  seized  a  benst  for  a 
tion  in  writing  might  suffice.  heriot  where  none  was  due,  and  the  lord 
(ui/)  It  appears  indeed  to  bo  said  in  2  agreed  to  the  seizure  and  took  the  beast. 
Green! .  £vid.  §  68,  that  a  man  cannot  the  whole  court  agreed  that  the  loi-d  was 
become  a  trespasser  by  ratification.  "  If  liable  in  trespass,  and  the  only  (question 
the  act  of  the  agent  was  in  itself  unlawful,  made  was,  whether  the  plaintiff  might 
arui  direcdy  injurious  to  another,  no  subse-  elect  to  bring  trover  instead.  Bishop  v. 
quent  ratification  will  operate  to  make  the  Montagiie,  Crp.  Eliz.  824.  See  also,  Wil- 
principal  a  trespasser;  for  an  authority  to  son  r.  Barker,  4  B.*&  Ad.  614,  616,  where 
commit  a  trespass  does  not  result  by  mere  4  Inst.  317,  is  cited  by  Parke,  J. ;  Hull  v. 
implication  of  law.  The  master  is  liable  Pickersgill,  1  B.  &  Bing.  282,  286  ;  Pol- 
in  trespass  for  the  act  of  his  servant,  only  lock,  C  B.,  Bird  v.  Brown,  14  Jnr.«  134, 
in  consequence  of  his  previous  express  cited  supra,  p.  45,  note.  This  matter  of 
command."  But,  as  it  seems,  the  cases  trespass  by  ratification  was  very  thorough 
recognize  no  greater  difficulty  in  becoming  Iv  discussed,  and  the  law  respecting  it  set- 
a  trespasser  by  ratifying  the  trespass  of  tied  substantially  as  it  has  ever  since  re- 
the  agent,  than  in  becoming  liable  ex  am-  mained,  so  early  as  38  Ed.  3,  18  ;  Lib. 
tradu  by  ratifying  the  Agent's  contract.  In  Ass.  223,  pi.  9,  S.  C. ;  and  see  the  rego- 
neither  case  can  the  principal  be  made  lution  of  the  court  stated  Bro.  Abr.  Ejec- 
liable,  unless  the  agent,  at  the  time  of  the  iione  Cufitodie,  pi.  5,  8,  Trespass,  pi.  113, 
tort  or  the  contract,  undertook  to  act  Jbr  256.  —  As  to  trespass  with  battery,  or  a 
him ;  but  if  the  agent,  though  without  any  trespass  constituting  a  statutory  offence, 
precedent  authority,  did  undertake  to  act  see  Bishop  v.  Montague,  Cro.  Eliz.  824 ; 
for  the  principal,  and  he  subsequently  Hawk.  P.  C,  B.  2,  ch.  29,  §  4  ;  but  with 
ratify,  "  in  that  case,"  in  the  language  of  this  last  compare  Goulds.  42 ;  Moore,  53, 
Tindal,  C.  J.,  Wilson  v,  Tumman,  6  M.  pi.  155 ;  and  Co.  Litt.  180,  b,  note  (4.) 
&  G.  242,  "  the  principal  is  bound  by  the  An  interesting  and  important  question 
act,  whether  it  be  for  Iilb  detriment  or  his  arose  in  Buron  v.  Denman,  2  Exch.  167. 
advantage,  and  whether  it  be  founded  on  a  The  defendant,  a  naval  commander,  sta- 
tort  or  a  contract,  to  the  same  extent,  a&,  tioned  on  the  coast  of  Africa,  with  instnic- 
by,  and  with  all  the  consequences  which  tions  for  the  suppression  of  the  slave  trade, 
follow  from,  the  same  act  done  by  his  went  beyond  his  instructions  in  firing  the 
previous  authority."  Wilson  v.  Tumman  baracoons  of  the  plaintiff,  a  Spanish  sub- 
was  an  action  of  trespass  against  T.,  who  ject,  and  carrj'ing  off  certain  slaves  of 
had  ratified  the  trespass  of  agents;  but  which  he  was  there  lawfully  possessed, 
they  in  committing  the  trespass  had  not  The  Lords  of  the  Admiralty  and  the 
acted  for  T.,  but  for  another  person ;  and  Secretaries  of  State  for  the  foreign  and 
on  this  account  it  was  held  that  T.  was  colonial  departments,  respectively,  by  let- 
not  liable.  In  Barker  v.  Braham,  3  Wils.  ter,  adopted  and  ratified  what  the  deVcud- 
376,  I)e  Greiff  C.  J.,  said  explicitly,  "  one  ant  had  done.  Held,  by  Alderson,  Piatt, 
assenting  to  a  trespass  after  it  is  done  is  a  and  Rdfe,  BB.,  that  sUcli  ratification  was 
trespasser."     In  Co.  Litt.  180,  b,  it  is  equivalent  to  a  prior  command,  and  ren- 
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SECTION    IV, 

SIGNATURE  BY  AN  AGENT. 

The  manner  in  which  an  agent  should  sign  an  instrument  for 
his  principal  has  given  rise  to  some  controversy.  There  has 
been  a  tendency  to  discriminate  in  this  respect.  To  say,  for 
instance,  that  if  A  signs  "  A  for  B,"  this  is  the  signature  of  A, 
and  he  is  the  contracting  party,  although  he  makes  the  contract 
at  the  instance  and  for  the  benefit  of  B.  But  if  he  signs  "  B 
by  A,"  then  it  is  the  contract  of  B  made  by  him  through  his 
instrument  A.  In  the  first  case  A  is  the  principal;  in  the  second 
B  is  the  principal  and  A  his  agent  But  the  recent  cases,  and 
the  best  reasons,  are  for  determining  in  each  instance,  and  how- 
ever the  signature  is  made,  from  the  facts  and  the  evidence, 
that  a  party  is  an  agent  or  a  principal,  in  accordance  with  the 
intention  of  the  parties  to  the  contract,  (x)  But  it  is  still  re- 
quisite that  the  name  of  the  principal  appear  in  the  signature  of 
a  deed,  (xz)     It  has  been  regarded  as  an  established  •principle, 

dcrcd  vhat  otherwise  vrouM  hare  been  a  S  Cosh.  54 ;  Sheldon  v.  Kendall,  7  Cush. 

trespass  on  the  part  of  the  defendant,  an  217 ;  Wilkg  v.  Black,  2  East,  142 ;  Wil- 

Act  of  state  for  which  the  crown  was  alone  ham  v.  Larkin,  3  Blackf.  55 ;  Ilunter  v, 

responsible.    Parke,  B.,  doubted :  "  I  do  Miller,   6   B.   Mon.   612 ;  Whitehead  v. 

not  say  that  I  dissent;  but  I  express  my  Beddick,  12  Ire.  L. 95;  McCall  v.  Clayton, 

coDciirrencc  with  some  doubt,  because,  on  1  Busbec's  Law,  (N.  C.)  422  ;  Sydnor  v. 

reflection,  there  appears  to  me  a  consider-  Hurd,  8  Tex,  98 ;  Giddens  r.  Byers'  Heirs, 

able  distinction  between  the  present  and  12  id.  75 ;  Johnson  v.  Smith,  21  Conn.  627  ; 

the  ordinary  case  of  ratification  by  subse*  Rogers  v.  March,  33  Maine,  106 ;  South- 

qucnt    authority  between    private    indi-  em  Ins,  Co.  v.   Gray,  3  Florida,  262; 

vidoals.     If  an  individual  ratifies  an  act  Hicks  v.  Hinde,  9  Barb,  528.    But  see 

done  on  his  behalf,  the  nature  of  the  act  Moss  e,  Livingston,  4  Corns.  208 ;  Len- 

remains  unchanged,  it  is  still  a  mere  tres-  nard  v,  Robinson,  32  E,  L.  &  E.  127.    In 

pass,  and  the  party  injured  has  his  option  Pinckney  v.  Ilagadom,  1  Duer,  (N.  Y.) 

to  sue  either ;  if  tne  crown  ratifies  an  act,  89,  an  auctioneer  had    signed  his  own 

the  character  of  the  act  becomes  altered,  name  to  a  receipt  for  the  deposit  made  upon 

fbr  the  ratification  does  not  give  the  party  the  purchase  of  real  estate  sold  the  plain- 

injured  the  double  option  of  bringing  his  tiff  at  auction  "  for  which  a  good  and  suf- 

action  against  the  agent  who  committed  ficicnt  title  is  to  be  given  bv  J.  H.  and 

tlie  trespass  or  the  principal  who  ratified  others ;  "  it  was  held,  that  this  was  a  suf- 

it,  hut  a  remedy  against  the  crown  only  ficient  signing  by  J.  H.  wUhin  tlie  gtatute 

(such  as  it  (s,)  and  actually  exempts  from  of  frauds,  aluiough  his  signature  did  not 

all  liability  the  person  who  commits  the  appear  in  the  subscription, 
trespass."  \xx)  Bae.  Abr.  Leaus,  I.   10;  Clarke 

[x)  See  Mechanics'  Bank  v.  Bank  of  v.   Courtney,  5  Peters,  319,  350.     See 

Columbia,  5  Wheat.  326,  837 ;  Long  v.  Beckham  v.  Brake,  9  M.  &  W.  79. 
Colbaro,  II  Mags.  97 ;  Abbey  v.  Chase, 
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that  no  person  is  held  to  be  the  agent  of  another  in  making  a 
written  contract,  unless  his  agency  is  stated  in  the  instrument 
itself,  and  he  therein  stipulates  for  his  principal  by  name.  (i/) 
In  Stackpole  v*  Arnold,  (z)  Chief  Justice  Parker  considers  this 
rule  as  applicable  to  every  written  contract.     But  the  rule  is 

qualified  if  not  contradicted  by  authorities  of  much  weight,  (a) 

(y)  Long  ».  Colburn,  11    Mass.  97;  nold,  11  Mass.  27;   Bradlee  v.   Boston 

Magill   V.  Hinsdale,    6    Connect.    464;  Glass  Co.  16  Pick.  350;  Savage  r.  Rix, 

Hancock  v.  Fairfield,  30  Maine,  299.  9  New  Hamp.  263 ;   Minard  v.  Mead,  7 

{z)  11  Mass.  27.  Wend.  68;  Spencer  r.  Field,  10  Wend. 

{a)  The  rule,  first  advanced,  it  is  be-  87 ;  United  States  v.  Parmele,  Paine,  C. 
lievcd,  by  Mr.  Smith,  (2  Lead.  Cases,  C.  252;  Fenley  t*.  Stewart,  5  Sandf.  101. 
Thomson  v.  Davenport,  ncrfe,)  seems  to  In  Finney  v.  Bedford  Commercial  Ins. 
be  adopted  by  the  English  Courts.  That  Co.  8  Melc.  348,  it  was  held,  that  when 
rule  is  that  parol  evidence  is  alwaj's  ad-  a  part-owner  of  a  vessel  or  its  outfits 
missible  to  charge  the  unnamed  principal,  effects  insurance  thereon  in  his  own  name 
though  never  to  discliarge  the  actual  signer,  only,  and  nothing  in  the  policy  shows 
Humble  v.  Hunter,  12  Queen's  Bench,  that  the  interest  of  any  other  person  is 
310;  Higgins  v.  Senior,  8  M.  &  W.  834 ;  secured  thereby,  an  action  on  tne  policy 
Trueraan  i?.  Loder,  11  Ad.  &  El.  594. —  cannot  be  maintained  in  the  names  of  all 
In  Beckham  v.  Drake,  9  M.  &  "W.  79,  the  owners,  upon  panjl  evidence  that 
where  it  was  decided  that  a  partner  might  such  part-owner  was  their  agent  for  pro- 
be Iield  liable  upon  a  written  contract,  curing  insurance,  and  that  his  agency 
signed  by  his  copartners,  but  in  which  his  and  their  o^^Tiership  were  known  to  the 
name  did  not  appear.  Lord  Abinger,  C.  underwriters,  and  that  the  undenvriters 
B.,  and  Parke,  B.,  took  occasion  to  con-  agreed  to  insure  for  them  all,  and  that  it 
sidcr  the  case  upon  the  •principles  of  was  the  intention  of  all  the  parties,  in 
Agency.  They  admitted  that  in  tne  ciiso  making  tlie  policy,  to  cover  the  interest  of 
of  a  bill  of  exchange  or  promissory  note,  all  the  owners.  And  with  this  recent  case 
none  but  tlie  parties  named  in  the  instru-  agrees  the  decision  of  the  Supreme  Court 
ment  by  their  name  or  firm,  can  be  made  in  Graves  v.  Boston  Mar.  Ins.  Co.,  2 
liable  to  an  action  upon  it,  but  were  of  Cranch,  419,  439.  But  in  Huntingdon  v. 
opinion  that  all  other  written  contract^,  Knox,  7  Cush.  371,  which  was  an  action 
not  under  seal,  stand  upon  the  same  foot-  by  the  plaintiff  to  recover  the  price  of 
ing  with  regard  to  the  parties  who  may  certain  bark  sold  and  delivered  to  the  de- 
be  sued  upon  them,  as  contracts  not  writ-  fendant  under  a  contract  in  writing,  by 
ten.^  The  weight  of  American  authority  which  one  Geo,  H.  Huntingdon  acknowL 
is  as  yet  opposed  to  the  admission  of  parol  edged  to  have  received  of  the  defendant 
evidence  to  charge  an  unnamed  party,  a  partial  payment  of  $25,  and  in  consid- 
Many  of  the  cases  in  which  this  broad  eration  thereof,  agreed  to  deliver  the  do- 
doctfine  was  laid  down  by  our  courts,  fendant  the  bark  in  question,  it  wiis  de- 
were  cases  of  mercantile  paper,  yet  the  cided  that  the  plaintiff,  Mchitabel  Hunt- 
decisions  evidently  were  not  rested  upon  ingdon,  might  show  by  parol  evidence 
the  peculiar  character  of  thi&  class  of  in-  that  the  contract  was  made  by  Geo.  H. 
strumonts.  Whether  American  courts  Huntingdon  on  her  account,  and  that  the 
will  bo  inclined  hereafter  to  follow  the  bark  delivered  was  her  property,  and  that 
English  judges,  and  draw  a  line  of  dis-  she  was  entitled  to  recover  on  the  con- 
tinction  which  shall  leave  ordinary  written  tract.  C.  J.  Shaw  relies  upon  the  case  of 
contracts  open  to  the  admission  of  new  Higgins  v.  Senior,  and  states  the  principle 
parties,  remains  to  be  seen.  It  is  certain,  broadly  thus  :  "  where  a  contract  is  made 
however,  that  considerations  deser\'ing  for  tlie  benefit  of  one  not  named,  though 
great  attention  may  be  urged  against  the  in  \vriting,  the  latter  may  sue  on  the  con- 
admissibility  of  parol  evidence  to  charge  tract  jointly  with  others  or  alone,  accord- 
with  liability  upon  a  written  contract  a  injj  to  the  interest.  The  rights  and  lia- 
party  not  referred  to  in  it.  Sec  Long  v.  bilities  of  a  principal  upon  a  written  in- 
Colbum,  11  Mass.  97  ;  Stackpole  v.  Ar-  strument  exccatea  by  nis  agent  do  not 
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and  we  do  not  regard  it  as  of  great  force  except  in  cases  of 
sealed  instruments.  (6)  Indeed,  Chief  •Justice  Parker^  in  the 
later  case  of  Nw  England  Marine  Ins.  Co.  f.  De  Wolf,  (c) 
seems  to  confine  it  to  these  cases. 

depend  upon  the  fact  of  the  agency  ap-  alter  it  by  parol  proof,  and  consequently 

pearin^    on    the   instrument    itself,  but  cannot  recover  against  a  party  not  named 

upon  the  facts,  first,  that  the  act  is  done  in  the  wTiting ;  but  where  the  contract  of 

tn  the  exercise,  and   second,   within  the  sale  has  been  executed  so  that  an  action 

limits  of  the  powers  delegated ;  and  these  may  be  maintained  for  the  price  of  the 

arc  necessarily  inquirable   into   by  evi-  goods  irrespective  of  the  writing,  there  the 

dence.''    Considerable  stress  is  however  party  who  has  had  the  benefit  of  the  sale 

laid  upon  the  fact  that  this  action  was  pot  may  be  held  liable,  unless  the  vendor, 

brougnt  upon  the  written  contract  itself,  knowing  who  the  principal  is,  has  elected 

but  for  the  price  of  goods  sold  by  the  to  consider  the  a^ent  his  debtor."    The 

agent,   from  which   the  promise   to  pay  true  principle  upon  which  this  seeming 

implied  by  law,  although  prima  facie  to  contrariety  of  opinion  may  be  reconciled, 

the  agent,  might  be  controlled  by  parol  would  appear  to  be  that  laid  down  in  this 

evidence  that  the  contract  was  for  the  case  of  Fenly  v.   Stewart,  and  may  be 

sale  of  property  belonging  to  the  principal  stated  thus  :  whero  a  contract  is  reduced 

and  sold  by  her  through  her  agent.     Upon  to  writing,  and  an  action  is  brought  upon 

this  distinction  this  case  may  be  reconciled  the  writiiijj  itself,  no  other  persons  can  be 

with  Finney  v.  Bedford  Commercial  Ins.  made  parties  tlian  those  named  in  the  in- 

Co.,  which  was  not,  however,  alluded  to  stniment,  but  when  a  right  of  action  exists 

in  the  case.    Ncwcomb  v.  Clark,  I  Dcnio,  independent  of  the  writing,  which  is  merely 

226,  was  an  action  by  C.  upon  an  agree-  oflfercd  as  evidence  tending  among  other 

mcnt  in  writing  with  P.,  who,  it  was  in  things,  to  establish  that  right,  then  the 

proof,   was   C.'s  agent.    Held,  that    an  party  having  the  legal  interest  or  liability, 

action  upon  an  express  contract,  (not  be-  antl  for  whom  the  contract  was  actually 

hig  a  negotiable   instrument,)   must  bo  made,  may  sue  or  be  sued,  although  not 

brought  in  the  name  of  the  party  with  named  in  the  writing.    But  Hubbert  r. 

whom  it  was  made ;  and  it  is  not  com-  Borden,  6  Wliart.    79 ;   Violett  v.  Pow- 

pctent  to  show  by  parol  that  the  promisee  ell,  10  B.  Mon.  347 ;  Brooks  v,  Mintum, 

waa  the  agent  of  another  person  for  the  1  Cala.  481  ;  and  Cothay  v,  Fennell,  10 

purpose  of  enabling  such  person  to  main-  B-  &  Cress.  671,  arc  authorities  to  show 

tain  an  action.    And  in  Fenly  v.  Stewart,  that  an  unnamed  principal  may  come  in  to 

5  Sandf.  101,  which  was  an  action  of  as-  take  the  hen^  of  a  written  contract  with 
Burapsit  to  charge  the  defendants  as  prin-  an  agent,  who  acted  in  his  own  name, 
cipafc  upon  a  contract  with  A.  W.  Otis  (*7  Evans  v.  Wells,  22   Wend.   324 ; 

6  Co.,  to  deliver  25,000  bushels  of  oats  to  Finckney  v.  Hagadom,  I  Duer,  (N.  YJ 
the  plaintiffs,  and  inVhich  the  Messrs.  89 ;  Andrews  v.  Estes,  2  Faurfield,  267. 
Otis  were  introduced  and  testified  that  at  The  undisclosed  principal,  however,  can 
the  time  they  signed  the  written  agree-  never  come  in  and  take  advantage  of  a 
ment  for  the  sale  and  delivery  of  the  oats  in  written  contract  entered  into  by  his  agent 
their  own  name  they  were  the  agents  of  the  in  a  case  where  the  latter  has  distinctly 
defendants ;  it  was  decided  that  the  plain-  described  himself  in  the  writing  as  princi- 
tiffs  could  not  recover,  and  the  court,  de-  pcd-  Lucas  v.  I)e  La  Cour,  1  M.  &  Sel. 
nving  the  dictum  of  Baron  Parkey  in  the  249 ;  2  Greenl.  Evid.^  281.  In  Humble 
case  of  Higgins  v.  Senior,  that  it  is  com-  v.  Hunter,  12  Queen's  Bench,  310,  which 


petent  by  parol  proof  to  charge  a  pai:ty    was  an  action  of  assumpsit  on  a  charter 


reduced  to  writing,  whether  in  compliance  it  was  hdd,  that  evidence  was  not  admis- 

with  the  requisitions  of  the   Statute  of  sible  to  show  that  such  person  was  the 

Frauds  or  not,  and  it  is  necessary  to  sue  plaintiflTs  agent. 

upon  the  writing  itsdf,  there  you  cannot  (c)  8  Pick.  56 ;  and  see  Northampton 

go  out  of  the  writing,  or  contradict  or  Bank  v,  Pepoon,  II  Mass.  288,  292. 
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SECTION    V. 

DURATION  AND  EXTENT  OP  AUTHORITY. 

Where  there  is  an  authority  expressly  given  or  implied  by 
la>Y,  it  is  important  to  determine  its  extent,  scope,  and  duration. 
Where  a  principal  has  held  one  out  as  his  general  agent,  or 
authorized  parties  so  to  regard  him  by  continued  acquiescence 
and  confirmation,  we  have  said  that  the  principal  cannot  limit 
or  qualify  his  own  liability  by  instructions,  or  limitations,  given 
by  him  to  his  agent,  and  not  made  known  in  any  way  to  par- 
ties acting  with  such  agent,  {d)  And  where  an  agent  is  em- 
ployed to  transact  some  specific  business,  and  only  that,  yet  he 
•binds  his  principal  by  such  subordinate  acts  as  are  necessary  to, 
or  are  usually  and  properly  done  in  connection  with  the  princi- 
pal act,  or  to  carry  the  same  into  effect,  (e)  But  an  agent  is 
not  at  liberty  to  exercise  his  discretion  in  the  choice  of  a  mode 
iOf  performing  the  duty  imposed  upon  him ;  for  he  must  adopt 
that  mode,  and  that  only,  which,  if  he  be  a  general  agent,  is 
fixed  either  by  usage  or  by  the  orders  of  his  principal,  or, 
if  he  be  a  particular  agent,  by  his  principal's  orders  alone,  (ee) 

{d)  Pickering  v.  Bosk,  15  East,  38;  Camp.  163  ;  Bamett  v.  Lambert,  15  M.  & 

Whitehead  v,  Tuckett,   15    East,  400;  W.  489;  Denman  v.  Bloomer,   11   111. 

Commercial  Bank  u.  Kortright,  22  Wend.  177;   Franklin  v.  Ezeli,  1    Sneed,   497. 

348  ;  Munn  v.  Commission  Co.  15  Johns.  So  where  the  government  is  the  principal 

44 ;   Hatch  v.   Taylor,  10    New  Hamp.  and  a  statato  the    letter   of   authority. 

538;  Lobdell  v.   Baker,  1   Mete.   193;  United  States  v.  Wyngall,  5  Hill,  16.— 

Nickson  v.  Brohan,  10  Mod.  109 ;  Run-  If  a  party  authorizes   a  broker  to  bay 

quist  V.  Ditclicll,  3  Esip.  64 ;  Precious  v.  shares  for  him  in  a  particular  market, 

Abel,  1  Esp.  850 ;  Howard  v,  Howard,  wliere  the  usage  is,  that  when  a  purchaser 

11    How.  Pr.  Rep.  80;  Lloyd  v.  West  does  not  pay  for  his  shares  within  a  given 

Branch  Bank,  15  Fenn.  172;  Chouteaux  time,  the  vendor,  giving  the  purchaser 

V,  Leach,  18  Penn.  224.  —  E  converso/it  notice,  may  resell  and  cliai^  him  with 

would  seem  that  a  third  poity  dealing  with  the  diflfercnce;  and    the   bmker,  acting 

an  agent  cannot  have  the  benefit  against  under  tlie  authority,  buys  at  such  market 

the  principal  of  a  private  arrangement  be-  in  his  own  name ;  such  broker,  if  com- 

twccn  the  latter  and  the  agent,  of  which  pelled  to  pay  a  difference  on  the  shares 

such  third  party  neither  knew  nor  was  en-  through  neglect  of  his  principal  to  supply 

titled  to  know.    See  Acey  v.  Femie,  7  M.  funds,  may  sue  the  principal  for  money 

&  W.  151.                       "  paid  to  his  use.    Pollock  v.  Stables,  12 

(e)  Tredwen  v.  Bourne,  6  M.  &  W.  Queen's  Bench,  765 ;  Bayliffe  v.  Butter- 

461  ;    Lord    EUenhorough^    Helyear    v.  worth,  1  Exch.  425. 

Hawke,  5  Esp.  75 ;  Witlungton  v.  Her-  («e)  Daniel   r.   Adams,    Ambl.    495. 

ring,  5  Bing.  442  ;  GoodsoB  v,  Brooke,  4  And  tlie  incidental  means  the  agent  re- 
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An  authority  to  sell  does  not  carry  with  it  *authority  to  sell  on 
credit,  unless  such  be  the  usage  of  the  trade;  but  if  there  be 
such  usage,  then  the  agent  may  sell  on  credit  unless  specially 
instructed  and  required  to  sell  only  for  cash.  (/)  And  if  he 
sells  for  credit,  having  no  authority  to  do  so,  he  becomes  per- 
sonally responsible  to  his  principal  for  the  whole  debt  (g-)  So 
is  he  also  if  he  blends  the  accounts  of  his  principal  with  his 
own,  or  takes  a  note  payable  to  himself.  (A)     *If  an  agent  to 

sorts  to    in    carrying  out  his    authority  4,  c.  94;5&6  Vict.  c.  39).  SceNavulshaw 

mast  be  those  which  usually  attend  an  v.  Bro\vnrigg,  7  E.L.  &E.  Ill,  S.  C.  13id. 

agency  of  that  kind :  if  an  extraordinary  261.    And  in  several  States  of  this  Union 

exigenc3  occur  he  has  no  right  to  have  statutory  enactments  have  been  made  pix)- 

reeour&e  to  extraordinary  means  to  meet  vidiug  that  any  consignee,  agent,  or  fac- 

it.     Hawtayne  v.  Bourne,   7  M.   &  W.  tor,   liaving    possession    of  merchandise 

595.  with  authority  to  sell  the  same,  or  having 

( /)  Holt^  C.  J.,  Anon.  12  Mod.  514;  possession  of  any  bill  of  lading,  pciTnit, 

Lord  EUenborouf/k,  Wiltshire  v.   Sims,  1  certificate,  or  order  for  the   delivery  of 

Camp.  258 ;  Van  Alen  ».  Vanderpool,  6  merchandise  with  the  like  authority,  shall 

Johns.  R.  69;  Rolicrtson  v.  Livingston,  be  deemed  the  true  owner  therc^of  so  as  to 

5  Cow.    H.  473;  James  v.  McCredic,  1  give  validity  to  the  sale,  disposition,  or 

Bay,  294 ;  Delaiield  v,  Illinois,  26  Wend,  pledge  of  such  meiTluindise,  as  security 

223 ;  Stoddard  v.  Mcllwain,  7  Rich.  Law,  for  any  advances,   negotiable  paper,  oV 

525;  MilU^y^.j  in   Grcely  v.  Bartlet,  1  other  obligation  given  on  faith  thereof. 

Greeul.  R.  172,  179,  stated  the  rule  of  the  Maine  R.  S.  (1 841 ),  ch.  43,  sect.  2  ;  Mass. 

law  merchant  to  be  that  a  factor  may  sell  Suppl.  to  R.  S.  ch.  210,  §  3 ;  Pub.  Laws 

the  good^  of  his  principal  on  a  reasonable  of  K.  L  (1844),  p.  280,  sect.  2  ;  N.  Y.  R. 

credit  unless  restrained  by  instructions  or  S.  (1846),  vol.  ii.  part  2,  ch.  4,  tit.  v.  §  1 

a  special  usage.  -3  ;  Laws  of  Penn,  (1846),  ch.  ccccxvii. 

{(f)   Barksdale    v.   Brown,   1    Nott  &  3.  —  By  the  statutes  of  some  of  the  States 

McCord,   517  ;  Walker  r.  Smith,  4  Dal-  the  pledgee  cannot  retain  the  merchandise 

las,  389.    And  the  principal  may  also  if  he  had  notice  that  the  foctor  was  not 

maintain  trover  against  the  vendee.    Holty  the  true  owner  before  he  made  the  ad- 

C.  J.,   Anon.    12   Mod.    514;   and    see  vances,  for  which  the  merchandise  was 

Wiltshire  r.  Sims,  1   Camp.  258.  —  An  pledged  as  security.    But  the  statute  of 

agent  to  sell  has  no  power  to  barter,  and  Mass.  provides  that  the  pledge  shall  hold 

if  he  undertake  to  do  so,  the  principal  good,  "  notwithstanding  the  person  mak- 

may    recover   the   goods,   although    the  ing  such  advances  upon  the  faith  of  such 

party  receiving  them  was  ignorant  that  deposit  or  pledge  may  have  had  notice 

the  agent  was  not  the  owner.     Guerreiro  that  the  person  with  whom  he  made  such 

17.  Peile,  3  B.  &  Aid.  616.  —  A  simple  contract  was  only  an  agent,"  provided  the 

authority  to  sell  will  not  authorize  a  sale  pledgee  make  the  advances  in  good  faith, 

at  auction.     Towle  v.  Leavitt,  3  Foster,  oelieving  that  the  agent  had  authority  to 

(N.  H. )  360.  —  And  it  seems  an  authoritjr  enter  into  the  contract.  —  If  the  merchan- 

to  sell  at  auction  will  not  support  a  pn-  dise  was  pledged  to  secure  antecedent  ad- 

vate  sale,  although  more  be  thus  obtained  vances,  the  pledgee  acquires  no  other  right 

than  the  agent  was  limited  to  in  case  of  or  interest  in  the  pledge  than  was  possess- 

an  auction  sale.    Danielv.  Adams,  Ambl.  ed  or  could  have  been  enforced  by  the 

495. — At  common  law  an  agent  cannot  agent  or  factor  at  the  time  of  making  the 

pledge  the  goods  of  his  principal  without  pledge.     Maine  R.  S.  (1841),  ch.  43,  sect. 

special  authority.    Paterson   v.   Tash,  2  3  ;  Mass.  Sup.  to  R.  S.  ch.  216,  sect.  4; 

StTft.  1178  ;  Daubigny  v,  Duval,  5  T.  R.  Pub.  Laws  of  R.  I.  (1844),  p.  280,  sect.  3 ; 

604 ;  Da  Bouchout  v.  Goldsmid,  5  Ves.  N.  Y.  R.  S.  (1846),  vol.  ii.  part  2,  ch.  4, 

211;  Rodri<^ez  0.  Heffomman,  5  Johns,  tit.  5,  §  4;   Laws  of  Penn.   (1846),  ch. 

Ch.  417;   Bott  v.   McCoy,  20  Ala.  578.  ccccxvii.  4. 

This  has  been  modified  in  England  by  (A)  Symington  v,  McLin,  1  Dev.  &  Bat. 

rarioos  statutes,  (4  Geo.  4,  c.  83;  6  Geo.  291.    See  post,  page  81  (j). 

[55] 


51-  THE   LAW  OF   CONTRACTS.  ^    [BOOK  I. 

whom  goods  are  intrusted  for  a  particular  purpose,  sell  the  same 
to  a  person,  or  in  a  manner  not  within  the  scope  of  his  author- 
ity, the  principal  may  disaffirm  the  sale  and  recover  the  goods 
of  the  vendee,Mf  he  hai^not  justified  the  vendee  in  believing 
the  authority  of  the  agent,  (t)  If  the  power  of  an  agent  be 
given  by  a  written  instrument,  which  instrument  is  known  to 
the  party  contracting  with  him,  such  instrument  must  be  fol- 
lowed strictly,  and  cannot  be  varied  or  enlarged  fey  evidence  of 
usage. (y)  An  agent  employed  to  answer  particular  questions, 
and  withholding  some  facts  material  to  the  contract,  about 
which  no  questions  are  asked,  does  not  thereby  vitiate  the  con- 
tract; (k)  it  would  be  otherwise  if  such  agent  were  employed 
to  make  the  contract.  (/) 

It  has  been  held  that  a  power  to  sell  carries  with  it  a  power 
to  warrant;  (m)  but  we  think  it  the  better  rule,  that  an  agent 
employed  to  sell,  without  express  power  to  warrant,  cannot  give 
a  warranty  which  shall  bind  the  principal,  unless  the  sale  is  one 
which  is  usually  attended  with  warranty,  in  which  case  he 
may.  {n)  And  in  such  case,  if  the  principal  gives  his  agent 
express  instructions  not  to  warrant,  and  the  agent  does  warrant, 
although  it  has  been  said  that  such  warranty  is  not  binding  on 
the  principal,  on  the  general  ground  that  no  principal  is  bound 
by  the  acts  of  his  agent  if  such  acts  transcend  his  authority,  (o) 
yet  the  better  opinion  is  that  the  principal  is  bound  by  such 
warranty,  where  the  buyer  was  justified  by  the  nature  of  the 
case  in  believing  that  this  authority  was  given,  and  had  no 

(/)  Peters   V.  Ballistier,  3   Pick.  495 ;  to  sell  by  sample.    Andrews  r.  Kneeland, 

Nash  V.  Drew,  5  Cush.  422.  6  Co^tii,  354.    An  agent  to  sell  a  borso 

(j )   Dclafield    v,  Illluois,   26   Wend,  mav  warrant  his  soundness.    Alexander 

192.  V.  (jibson,  2  Camp.  555 ;  Bradford  v.  Bush, 

(^')  Huckman  v.  Femie,  3  M.'&  W.  10    Alabama,    386.      In    Alabama,    an 

505.  authority  to  sell  a  slave  has  been  licld  to 

(/)  Everett  t'.  DeslK)rough,  5  Bing.  503 ;  imply  an  authority  to  warrant.     Skinner 

I'itzhcrl>ert  r.  Mather,  1  T.  R.  12.  i'.  Gunn,  9  Porter,  305  ;  Gaines  r.  McKin- 

(m)  Nelson  v.  Cowinjr,  6  Hill,  N.  Y.  Icy,  1  Alabama,  446.    But  an  agent  to 

336 ;  Woodford  v.  McClenahan,  4   Gil-  deliver    has    no    authority    to    warrant, 

man,  85  ;  Hunter  ??.  Jameson,  6  Iredell,  Woodin  i\  Burford,  2  Cr.  &  M.  291,  4 

252 ;  Franklin  r.  Ezell,  1  Sneed,  497.  Tyr.  264.    In  judicial  sales  there  is  no 

(n)  GiKson  v.  Colt,  7  Johns.  390 ;  Hel-  warranty  express  or  implied.    The  Monte 

year   v.  Hawke,   5   Esp.   72  ;  Croom   v.  Allegrc,  9  Wheat.  616. 

Shaw,  1  Flor.  211.    A  sale  by  sample  is  (o)  Lord  Kenwm,  Fenn  v.  Harrison,  3 

a  warranty  that  the  bulk  shall  correspond  T.  U.  760 ;  DcSdiridtjCf  C.  J.,  Seigmor 

with  the  sample ;  and  a  general  autliority  and  Wolmer's  case,  Godbolt,  361. 
to  sell  goods  at  wholesale  is  an  authority 
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means  of  knowing  the  limitation  of  the  *  authority  of  the 
agent,  (p)  The  usage  of  the  trade  or  business  is  of  great  im- 
portance in  determining  these  questions ;  but  one  distinction 
seems  to  be  taken  between  the  case  of  a  written  authority  and 
that  of  an  oral  authority,  namely,  where  the  authority  is  oral  * 
and  is  known  to  the  party  dealing  with  the  agent,  usage  may 
enlarge  and  affect  the  contract;  but,  as  has  been  already  stated, 
usage  has  not  this  power  where  the  whole  authority  is  in  writ- 
ing, and  is  known  as  such  to  the  party  dealing  with  the 
agent,  (q) 

If  a  principal  sells  goods  by  an  agent,  and  the  agent  makes  a 
material  misrepresentation  which  he  believes  to  be  true,  and  his  . 
principal  knows  to  be  false,  this  is  the  falsehood  of  the  principal 
and  avoids  the  sale,  (r) 

(z>)  Athurstf  J.,  Fenn  v.  Harrison,  3  a  warranty  in  the  contract ;  and  another 

T.  K.  760,  who  said :  "  I  take  the  distinc-  to  say  that  he  may  enforce  a  contract  ob- 

tion  to  be  that  if  a  person  keeping  livery-  tainea  by  means  of  a  false  representation 

Btablesy  and  having  a  horse  to  sell,  directed  made  by  his  agent,  because  the  agent  had 

his  servant  not  to  warrant  him,  and  the  no  autliority."     Comfoot  v.  Fo\vKe,  6  M. 

servant  did  nevertheless  warrant  him,  still  &  W.  358,  was  an  assampsit  for  the  non- 

the  master  would  be  liable  on  the  warranty,  performance  of  an  agreement  to  take  a 

because  thd  ser\''ant  was  acting  within  the  ready-fumlslied  house.    The  plaintiff  had 

general  scope  of  his  authority,  and  the  employed  C.  to  let  the  house  m  question, 

public  cannot  be  supposed  to  be  cognizant  and  the  defendant  being  in  treaty  with  C. 

of  any  private  conversation  between  the  for  taking  it,  was  informed  by  him  that 

master  and  servant ;  but  if  the  owner  of  a  there  was  no  objection  to  the  house ;  but 

horse  were  to  send  a  stranger  to  a  fair  after  entering  into  the   agreement,  dis- 

with  express  ditections  not  to  warrant  the  covered  that  the  adjoining  house  was  a 

horse,  and  the  latter  acted  contraij  to  the  brothel,  and  on  that  account  declined  to 

ordets,  the  purchaser  could  only  have  re-  fulfil  the  contract.    It  appeared  that  the 

ooorse  to  the  person  who  actually  sold  the  plaintiff  knew  of  the  existence  of  the 

horse,  and  the  owner  would  not  be  liable  orothel  before,  but  C,  the  agent,  did  not. 

on  the  warranty,  because  the  servant  was  The  majority  of  the  court  fmd,  contrary  to 

not  acting  within  the  scope  of  his  employ-  the  opinion  of  Lord  Abingcr,  C  B.,  that 

ment."    So  per  Bayley,  J,,  Pickering  v.  these  facts  furnished  no  ground  of  defence 

Busk,  15  East,  45.  to  the  action.     This  case  has  been  very 

[q)  Attwood»?.  Munnings,  7B.  &Cres8.  much  questioned  from  the  first,  and  was 

278,  S.  C.  1  M.  &  Ryl.  66 ;  Schimrael-  overruled  in  Fuller  r.  Wilson,  3  Queen's 

pennich  v.  Bayard,  I  Pet.  264.  Bench,  58.    The  judgment  in  the  latter 

(r)  Schneider  0.  Hea^,  3  Camp.  506.  case  was  indeed  reversed  in  the  Exchequer. 

^d  this  is  true  although  the  representa-  Chamber,  3  Q.  B.  68,  but  not  on  this 

tions  are  of  such  a  character  that  the  prin-  point ;  Lord  Ahinger  tlierc  saying,  3  Q.  B. 

dpal  is  not  bound  by  them ;  for,  as  was  76  :    "  The  judgment  of  the  Court    of 

said  by  Lord  Ahinger  in  Comfoot  v.  Fowto,  Queen's  Bench  on  the  motion  to  enter  a 

6  M.  &  W.  386  :  "  It  does  not  follow  that  verdict  was  not  given  upon  the  facts  now 

because  he  is  not  Ix)und  by  the  representsr  before  us.     We  shall  not  reverse  that  if 

tion  of  an  agent  without  authority,  he  is  we  give  judgment  now  for  the  plaintiff  in 

therefore  entitled  to  bind  another  man  to  error."     In    this    country,    Comfoot   r. 

a  contract  obtained  by  the  false  rcprcscn-  Fowke  was  denied  to  be  law  by  the  court 

todon  of  tiiat  agent.    It  is  one  thing  to  in  Fitzsimmons  v.  Joslin,  21  Verm.  129. 

gay  Aat  he  may  avoid  a  contract  if  his  And  in  Crump  v.  U.  S.  Mining  Co.,  7 

agent,  without  ms  authority,  has  inserted  Grattan,  352,  where  the  plaintiffs  author- 
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SECTION   VI. 

THE  RIGHT  OF  ACTION  UNDER  A  CONTRACT. 

In  contracts  by  deed  no  party,  can  have  a  right  of  action 
under  them  but  the  party  whose  name  is  to  them ;  (s)  but  in 
the  case  of  a  simple  contract  an  undisclosed  principal  may 
show  that  the  apparent  party  was  his  agent,  and  may  put  him- 
self in  the  place  of  his  agent,  (t)  but  not  so  as  to  affect  injuri- 
ously the  rights  of  the  other  party,  (u)  How  far  this  rule  is 
affected  by  the  Statute  of  Frauds  will  be  considered  here- 
after, {v)  By  parity  of  reasoning,  an  undisclosed  principal, 
subsequently  discovered,  may  be  made  liable  on  such  con- 
tract ;  (w)  but  in  general,  subject  to  the  qualification  that  the 

• 

ized  theif  fluent  to  pfocure  snbscriptioiifl  whero   a  bai^rnpt,  under   the    circum- 

to  a  pmspecttts  Iti  the  form  of  a  suMcrip-  stances  of  the  case,  was  considered  agent 

tion  paper  for  the  sale  of  stock  in  their  for  hb  assignees. 

gold  mining  company  upon  the  terms  pre-  («)  George  v.  Clagett,  7  T.  R.  359; 

scribed  in  such  prospectus,  representing  Sims  v.  Bond,  5  B.  &  Ad.  389 ;  Warner 

the  mines  to  bo  in  full  and  successful  v.  McKay,  1  M.  &  W.  591 ;  Huntingdon 

operation,  with  several  particulars  of  de-  v.  Knox,  7  Cush.  371 ;  Violott  v,  Powell, 

scription  and  recommendation,  and  refer-  10  B.  Mon.  349-    And  see  Harrison  v, 

ring  to  the  last  report  of  the  directors  of  Huscoe,  15  M,  &  W,  231, 

the  company  ibr  a  full  description  of  the  (v)  And  sec  p.  48*  not6  (a)  supra.   See 

mines,  buil&gs,  and  machinery,  which  also  Bank  of  United  States  v.  Lyman,  in 

paper  was  sign^  by  the  defendants;  it  United  States  Circuit  Court,  1848,  (re* 

was  held  that  they  might,  in  an  action  ported  20  Verm,  666,  673,  674,)  whcw) 

^  upon  the  contract,  prove  that  the  agent  at  the  doctrine  of  Lord  Abinger  and  Baron 

*  the  time  of  procuring  their  subscriptions,  Parke  in  Beckham  v.  Drake,  9  M<  &  W. 

made  representations  in  addition  to  those  79,  was  recognized  by  Prentisif  J, 

contained  in  the  prospectus  and  reports  of  (w)  Thompson  v,  Davenport,  9  B.  & 

the  companv,  upon  the  faith  of  whioh  the  Cress,  78 ;  Cothay  v.  Fenncll,  10  B.  ^ 

defendants  Became  subscribers,  but  whidi  Cress.  671 ;  Thomas  v.  Edwards,  2  M.  ^ 

representations  were  ftdse  and  fraudulent ;  W.  216;    Beebo  ».  Robert,   J  2   Wend, 

although  it  was  insisted  by  the  plaintifib  413;  Upton  v.  Gray,  2  Qreenleaf,  li.  373 ; 

•  that  the  authority  of  their  agent  was  Um-  Nelson  v.  Powell,  3  Doug.  410 ;  Hopkins 

ited  and  defined  by  the  prospectus  and  v.  Lacouturo,  4  Louis.  64 ;  Hyde  v.  Wolf, 

report.      .  4  Louis.  234 ;  Bacon  v.  Sondley,  3  Strob. 

(«)  Green  v.  Home,  I  Salk.  197;  Fron-  L.   542.  — The  party  dealing  wth  the 

tinr.  Small,  2  L,  Ravm.  1418.  agent  may,  when  he  discovers  tlie  prin^ 

{t)  Skinner  v.  Stocks,  4  B.  &  Aid.  437 ;  cipal,  charge  either  at  his  election,  Thomp- 

Cothay  v.  Fennell,  10  B.  &  Cress.  671 ;  son  u,  Davenport,  9  B,  &  C,  78  ;  Wilson 

The  Duke  of  Norfolk  r.  Worthy,  1  Camp,  v,  Hart,  7  Taunt.  296  ;  Railton  i?,  Hodg- 

337  ;  Garrett  i\  Handley,  4  B.  &  Cress,  son,  4  Taunt.  576,  note  (a) ;  Robinson  r, 

664;  Davis  v,  Boardman,   12  Mass.  R.  Gleadow,  2  Bing.  N.  C.  161 ;  Paterson  v. 

80;  Rutland  Railroad  t*.  Cole,  24  Verm.  Gandasequi,    15    East,   62;    Higgins  v, 

33;  Higgins  v.  Senior,  8  M.  &  W.  834;  Senior,  8  M.  &  W.  834.    But  where  a 

Whitmore  r.  Gilmour,  12  M.  &  W.  808,  vendor  takes  the  note  of  the  agent,  which 
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state  of  the, account  between  the  principal  and  agent  is  not 
altered  to  the  detriment  of  the  principal,  (x)  It  might  be  sup- 
posed that  the  party  dealing  with  an  agent  whose  agency  is 
concealed,  does  not  lose  his  election  to  have  recourse  either  to 
the  agent,  or  to  his  discovered  principal,  if  the  principal  has 
prematurely  settled  with  his  agent,  even  without  fraud ;  as 
where  the  agent  bought  on  one  month's  credit,  and  the  prin- 
cipal paid  him  before  the  credit  had  expired,  (y)-  But  it  may 
be  open  to  question  whether  such  settlement  by  *the  principal, 
although  premature,  if  perfectly  bondfide^  in  the  course  .of  busi- 
ness, and  free  from  all  suspicion  that  it  had  been  hastened  for 
the  purpose  of  interfering  with  the  seller,  would  not  discharge 
the  principal.     We  think  it  would. 


SECTION    VII. 

LIABILITY   OF  AN  AGENT. 

An  agent  is  not  personally  liable,  unless  he  transcends  his 
agency,  or  departs  from  its  provisions,  (z)  or  unless  he  expressly 
pledges  his  own  liability,  (a)  or  unless  he  conceals  his  character 

shows  him  to  rely  upon  the  ap^ent,  he  can-  (a)  If  an  aj^nt,  executing  a  contract  in 

not  afterwards  sue  the  principal.    Pater-  writing,  use  language  whose  legal  effect  is 

son  V.  Gandaseqai,  15  East,  62;  Hjd^  v.  to  charge  him  personally,  it  is  not  com- 

Paige,  9  Barb.  150;  Bate.r.  Burr,  4  Har-  }xrtent  for  him  to  exonerate  himself  by 

ring.  130.  showing  that  he  acted  for  a  principal,  and 

(x)  Thompson  v.  Dayenport,  9  B.  &  that  the  other  contracting  party  knew  this 

Cfcss.  78 ;  Lord  Ellenl»row^f  Kymer  v.  fact  at  the  time  when  the  agreement  was 

SuwcrcTopp,  1  Camp.  109.  made  and  signed.    Magee  t;.  Atkinson,  2 

(y)  Kymer  v.   Suwercropp,   I   Camp.  M.  &  W.  440 ;  Jones  v.  Littlodale,  6  Ad. 

109 ;  Waring  v.  Favenck,  I  Camp.  85 ;  &  Ell.  486 ;  Higgins  ».  Senior,  8  M.  & 

Heald  v.  Kenworthy,  28  E.  L.  &  E.  537.  W.  834 ;  Appletou  v.  Binks,  5  East,  148, 

(z)  Feetcr  v.  Hcatli,   11  "Wend.  477;  which  was  the  case  of  a  contract  under 

Johnson  r.  Ogilby,  3  P.  Wms.  279 ;  Jones  seal ;  Chadwick  v.  Madon,  12  E.  L.  &  E. 

V,  Downman,  4  Queen's  Bench,  235,  note  180;  Tanner  v.  Christian,  29  E.  L.  &  E, 

(a).    The  decision  of  the  Queen's  Bench  103;    Hancock  v.    Fairfield,  30  Maine, 

in  this  case  was  afterwards  reversed  in  the  299.    See  also  Dnvall  v.  Craig,  2  Wheat. 

Exchequer  Chamlicr  on  a  special  ground,  56 ;  Tippets  v.   Walker,   4  Mass.  595 ; 

hot  the  doctrine  of  law  does  not  seem  to  Forstcr  v.  Fuller,  6  Mass.  58 ;  White  v. 

be  impugned.  —  But  the  departure  from  Skinner,  13  Johns.  307  ;  Stone  v.  Wood, 

aothority,  to  charge  the  agent,  must  not  7  Cowen,  453  ;  Andrew  v.  Allen,  4  Ilar- 

be  known  to  the  other  contracting  party,  ring.  452 ;  Potts  v.  Henderson,  2  Cart. 

Storv  on  Agency,  §  265,  recognized  by  (lnd.),327;  Fash  w. Ross,  2  Hill  (S.  Car.), 

Lord  Dexnuuif  Jones  v.  Downman,  4  Q.  294. 
B.  239. 
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of  agent,  (b)  or  unless  he  so  conducts  as  to  *render  his  principal 
inaccessible  or  irresponsible,  (c)  or  unless  he  acts  in  bad  faith. 
If  he  describes  himself  as  agent  for  some  unnamed  principal,  he 
is  of  course  liable  if  proved  to  be  the  real  principal,  {cc)  And 
one  acting  as  agent  is  liable  personally,  if  it  be  shown  that  he 
acts  without  authority,  (d)     Whether  an  agent  makes  himself 

(6)  Franklyn  v.  Lamond,  4  Com.  R.  761 ;  Savage  v.  Rix,  9  New  Hamp. 
Bench,  637,  where  it  was  held  that  the  263;  Sydnor  r.  Hurd,  8  Tex.  98;  Kcea- 
fact  of  selling  as  auctioneers  was  not  such  cr  v.  Harrod,  2  Maryl.  63. 
an  indication  of  agency  as  to  absolve  the  {cc)  Schmalz  v.  Avery,  3  E.  L.  &  E. 
defendants  from  personal  responsibility.  391 ;  Can*  v.  Jackson,  10  K.  L.  &  £.  526. 
—  In  an  action  for  use  and  occupation  of  {d)  Dusenberry  v.  Ellis,  3  Johns.  Cas. 
lands  by  the  sufferance  and  permission  of  70 ;  Byars  v.  Doores,  20  Missouri,  284 ; 
the  plamtiffs,  it  appeared  that  the  lands  Bayleyy  B.,  Thomas  v.  Hewes,  2  C.  & 
were  let  by  auction  by  the  plaintiffs,  E.  Mee.  530,  note  (a).  And  a  subsequent 
and  T.,  who  were  auctioneers,  to  the  de-  ratification  it  seems  will  not  (always  at 
fendant,  under  conditions  which  stated  the  least)  excuse  him.  Rossiter  v.  Rossitcr, 
letting  to  bo  "By  E.  and  T.,  auction-  8  Wend.  494 ;  Palmer  r.  Stephens,  1 
eers."  One  of  the  conditions  was,  "The  Den.  471.  —  If  A,  supposing  B  to  be 
rent  is  to  be  paid  into  the  hands  of  E.  or  agent  for  C  in  the  matter,  enter  with  him 
T.,  auctioneers,  or  to  their  order,  at  two  into  a  contract  which  is  illegal  if  the  con- 
paymenLs,"  &c.  At  the  foot  of  the  docu-  tract  of  C,  but  is  not  illegal  if  B's  personal 
ment  was  written,  "approved  by  me,  contract,  and  it  turn  out  that  B  acted 
David  Jones."  Jones  was  the  tenant  at  without  authority,  the  illegality  of  the 
the  time  of  the  sale.  Nothing  else  ap-  supposed  contract  Ls  no  bar  to  an  action 
poared  in  the  conditions  to  show  on  whose  by  A  against  B  ;  for  the  contract  actually 
behalf  the  letting  was.  The  plaintiffs  made  contained  no  illegality.  Parke,  B., 
gave  evidence  to  show  that  Jones,  being  Thomas  v.  Edwards,  2  M.  &  W.  217.— 
indebted  to  them,  had  authorized  them  to  It  is  perhaps  doubtful  whether  or  not  a 
let  the  lands  as  above,  pay  the  rent  duo  to  party  contracting,  without  authority,  as 
Jones's  landlord,  and  retain  any  surplus  agent  for  another,  and  giving  the  name  of 
in  satisfaction  of  their  own  debt.  Evi-  the  principal,  can  afterwards  himself  en- 
dencc  to  a  cx>ntrary  effect  was  given  by  force  the  contract  as  principal.  Strictlv, 
the  defendant.  The  judge  in  summing  it  would  seem  he  cannot.  Even  admit- 
up  left  it  to  the  jury  whether  the  plaintiffs  ting  that  the  agent  thus  acting  without 
had  let  the  lands  on  their  own  behalf  and  authority,  might  be  held  liable  upon  the 
as  creditors  of  Jones,  or  merely  as  his  contract  as  principal,  because  he  acted  in 
agents.  The  jury  found  a  letting  by  the  his  own  wrong,  yet  it  docs  not  follow 
plaintifffs  on  their  own  behalf.  Held^ihaX  that  he  himself  should  be  allowed  to  take 
the  conditions  im])orted  a  letting  by  Jotics,  advantage  of  the  wrong.  And  this  ap- 
E.  and  T.  acting  as  his  agents ;  and  that  pear«  to  have  been  the  view  of  Lord  Ja/- 
the  document  ought  to  have  been  so  ex-  lenborough^  C.  J.,  and  Abbott,  J.,  in  Bick- 
plaiiicd  to  the  jury.  And  a  new  trial  was  erton  v.  Burrell,  5  M.  &  Sel.  383 ;  though 
granted.  Evans  v.  Evans,  3  A.  &  El.  the  decision  in  that  cose  was  put  on  the 
132.  —  The  agent  is,  perhaps,  in  like  narrower,  and  somewhat  unsatisfactory 
manner  liable  (at  the  option  of  the  party  ground,  that  the  plaintiff  had  not  notified 
contracting  with  liim)  if  he  do  not  state  the  defendant,  previous  to  bringing  the 
the  name,  of  the  principal,  and  notwith-  action,  of  his  claim  to  the  character  of 
standing  the  other  contracting  party  have  principal.  —  If  the  other  party,  after 
the  means  of  knowing  the  principal,  knowledge  of  the  tnie  state  of  the  matter, 
Thomson  r.  Davenport,  9  B.  &  Cress.  78 ;  elect  to  act  under  the  contract,  it  is  clear 
Owen  x\  Gooch,  2  Esp.  567  ;  Raymond  w.  that  he  has  waived  his  right  to  object  that 
Proprietors  of  Crown  and  .Eagle  Mills,  2  it  was  not  made  originally  with  the  plain- 
Mete.  319;  Wiusor  i\  Griggs,  5  Cush.  tiff  as  principal.  In  Ra>Ticr  r.  Grote,  15 
210 ;  Taintor  r.  Trcndergast,  3  Uill,  72.  M.  &  W.  359,  the  plainti'ffmade  a  written 

(c)  As/iurst,  J.,  Fenn  r.  Harrison,  3  T.  contract  for  the  sale  of  goods,  in  which  he 
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liable  who  transcends  his  authority,  or  acts  without  authority, 
bat  believes  in  good  faith  that  he  has  such  authority,  may  be 
not  absolutely  settled.  It  must  depend  upon  the  question 
whether  he  is  regarded  as  always  warranting  his  possession  of 
authority.  Where  an  agent  fraudulently  *mi8represents  his 
authority,  with  the  purpose  of  deception,  there  it  is  equally 
clear  that  he  is  liable  legally  as  it  is  that  he  is  liable  moraUy. 
Bat  where  he  yerUy  believes  himself  to  possess  the  authority 
under  which  he  acts,  but  is  mistaken  on  this  point,  then  a  de- 
ciding test  of  his  liability  may  perhaps  be  found  in  his  means 
of  knowledge*  If  he  could  have  known  the  truth,  and  did  not 
through  his  own  fault,  then  he  is  ignorant  by  his  own  wrong. 
And  if  an  injury  is  to  result  from  this  ignorance,  either  to  a 
third  party  or  to  him,  and  the  third  party  is  wholly  innocent,  it 
ought  to  fall  on  him  who  so  represented  himself  as  agent,  be- 
cause  he  was  not  therein  wholly  innocent  He  was  not  guilty 
of  intentional  deception,  but  he  was  guilty  of  deception  in  fact, 
and  if  this  was  caused  by  his  want  of  care  or  want  of  dili- 
gence, or  by  his  negligence  in  any  way,  he  must  bear  the  bur- 
den of  it.  And  this  is  what  we  should  infer  from  some  of  the 
cases  in  which  it  is  said  that  an  agent  who  states  that  which 
he  does  not  know  to  be  true,  places  himself  under  the  same  lia- 
bility as  one  who  states  what  he  knows  to  be  not  true.  It  may 
be  meant  that  he  states  what  he  does  not  know  to  be  true,  and 
by  proper  diligence  and  care  might  have  known  to  be  not  true. 
But  the  question  still  remains,  whether  the  agent  is  liable  where 
he  himself  has  been  deceived  whoDy  without  his  fault,  —  as  by 
a  forged  letter  which  he  could  not  detect.  The  case  must  be 
very  rare  in  fact,  where  one  acting  as  an  agent  is  wholly  with* 
out  the  means  of  ascertaining  his  own  agency.  But  we  incline 
to  the  opinion,  as  resting  on  the  better  reason,  that  he  would 

described  himself  as  the  agent  of  J.  &  T. ;  with  knowledge  that  the  plaintiff  was  the 
the  buyers  accepted  part  of  the  goods,  real  seller,  and  all  parties  then  treated  the 
and  the  plaintiff  (who  in  reality  was  him-  contract  as  one  made  with  the  plaintiff  as 
self  principal  in  the  transaction,  and  not  principal  in  the  transaction,  the  plaintiff 
a^nt  for  J.  &  T.)  brought  an  action  in  was  entitled  to  recover,  and  upon  this  in- 
his  own  name  against  the  buyers  for  refus-  stnxAion  a  rerdict  haying  been  rendered 
ing  to  accept  the  remainder.  At  nisi  prim  for  the  plaintiff,  the  court  held  that  the 
the  jury  were  instructed  that  if  the  defend-  case  was  properiy  left  to  the  jury,  and  re- 
ants  received  the  first  portion  of  goods,  fused  to  aisturb  the  verdict 
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still  be  held.  If  he  and  the  third  party  with  whom  he  deals, 
are  both  perfectly  innocent,  still  the  loss  resulting  from  his 
want  of  authority  must  fall  somewhere ;  and  it  seems  just  that 
it  should  rest  on  him  who  has  assumed,  innocently  but  yet 
falsely,  that  he  possessed  this  authority,  (e) 

*The  question  then  occufs  whether  in  such  a  case  the  agent 
can  be  held  on  the  conlractj  and  it  has  been  so  decided.  (/) 

(e)  In  PolhiH  v.  Walter,  3  B.  &  Ad.  bowerer,  that  the  court  intend  to  confine 

114,  the  right  of  action  is  held  to  be  ^e  llabilitj  of  the  supposed  agent  to  the 

grounded  on  an  affirmation  of  authority  case  where  he  not  only  had  no  authority, 

which  the  affirmer  knew  to  be  false ;  and  but  might  have  known  that  he  had  none, 

if  he  acted  under  an  authority  which  was  This  may  not  only  be  inferred  from  the 

forged,  but  which  he  believed  genuine,  he  decision,  but  the  court  sav  afterwards,  "  If, 

would  not  be  responsible.   Story  (Agency,  then,  the  true  principle  derivable  from  the 

sect.  263,  note  2,)  says,  "the  distinction  cases  is,  that  there  must  be  some  wrong 

of  Lord  Tenterden  (in  the  above  case)  is  or  omission  of  right  on  the  part  of  the 

entirely  overthrown  by  Smout  v.  Ilbery,  agent,  in  order  to  make  him  personally 

10  Mees.  &  W.  7"    We  do  not  so  under-  liable  on  a  contract  made  in  the  name  of 

stand  this  case.    There  the  family  of  Mr.  his  principal,  it  will  follow  that  the  agent 

Bbery  was  supplied  with  provisions  by  is  not  responsible  in  such  a  case  as  the 

Smout.    Ilbery  was  lost  in  a  voyage  to  present.    And  to  this  conclusion  we  have 

India,  in  Oct.  1839;  the  provisions  were  come."    We  doubt,  however,  the  law  of 

supplied  both  before  and  after  his  death ;  this  case,  and  prefer  the  view  stated  in  the 

and  the  action  was  brought  against  the  text. 

widow.  A  principal  question  was,  whether  (/)  This  question  has  been  very  re- 
she  was  liable  for  the  provisions  supplied  cently  discussed  in  the  Queen's  Bench  in 
after  the  death  of  Ilbery,  and  before  it  was  the  case  of  Jenkins  v.  Hutchinson,  13  Jur. 
known.  Aldenm,  B.,  in  giving  the  opin-  763,  S.  C.  13  Q.  B.  744.  That  was  an 
ion  of  the  court,  says,  "There  is  no  action  of  assumpsit  on  a  charter-party, 
sronnd  for  saying,  that  in  representing  which  purported  to  be  nuule  between  the 
her  authority  as  continuing,  she  did  any  plaintiff  on  the  one  part,  and  one  T.  A. 
wrong  whatever.  There  was  no  malafidet  Barnes  of  the  other  part,  and  was  signed 
on  her  part —  no  want  of  due  diligence  in  "  Ralph  Hutchinson,  for  T.  A.  Barnes." 
acquiring  knowledge  of  the  revocation  —  It  appeared  that  Hutchinson  had  no  an- 
no omission  to  state  any  fact  widiin  her  thonty  to  enter  into  the  charter-party  for 
knowledee  relating  to  it,  and  the  revoca-  Barnes,  and  it  was  therefore  contended 
tion  itsetf  was  by  the  act  of  God."  On  that  he  was  personally  Uable  as  principal 
this  gn>und  she  was  held  not  liable.  But  in  this  action,  but  the  court  held  other- 
he  says  previously  '*  that  where  a  party  wise.  Lord  Denman  said :  "  It  is  not  pre- 
making  the  contract  as  agent,  bona  fide  tended  that  the  defendant  had  any  interest 
believes  that  soch  authority  is  vested  in  as  principal;  he  signed  as  agent,  intending 
him,  but  has  in  feet  no  such  authority,  he  to  bind  a  principal,  and  in  no  other  chai^ 
is  still  personally  liable.  In  these  cases,  acter.  That  he  may  be  liable  to  the 
it  u  true,  the  agent  is  not  actuated  by  plaintiff  in  another  form  of  action,  for  any 
any  fWtndulent  motives,  nor  has  he  made  damage  sustained  by  his  representing 
any  statement  which  he  knows  to  be  un-  himself  to  be  agent,  when  he  was  not,  is 
true.  Bat  still  his  liability  depends  on  very  possible;  but  the  question  is  here, 
the  same  principles  as  before.  It  is  a  whether  he  can  be  sued  on  the  charter- 
wrong  differing  only  in  degree,  but  not  in  party  itself,  as  a  party  to  it  No  reported 
its  essence,  from  the  former  case,  to  state  case  has  decided  that  a  party  so  arcum- 
as  true  what  the  individual  making  such  stanced  can  be  sued  on  the  instrument 
statement  does  not  know  to  be  true,  even  itself.  Mr.  Justice  Story t  in  his  book  on 
thouffh  he  does  not  know  it  to  be  false,  the  Law  of  Agency,  states  that  the  decis- 
but  oelieves  without  sufficient  grounds,  ions  in  the  Amencan  courts  are  conflict- 
that  the  statement  wiU  ultimately  turn  out  inc  on  this  point,  and  that  'in  England  it 
to  be  ocnrect."     It  cannot  be  dqubted,  is  neld,  that  the  suit  must  be  by  a  special 
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Bat  *we  think  it  the  better  opinion  that  the  contract  is  wholly 
void.  It  is  not  the  contract  of  the  principal,  because  he  gave 
no  authority  to  the  supposed  agent  It  is  not  the  contract  of 
the  agent,  for  he  professed  to  act  for  the  .principal.  So,  if  one 
forges  a  signature  to  a  note,  and  obtains  money  on  that  note, 
he  cannot  be  held  on  it  as  oh  his  promise  to  pay.  But  in  all 
such  cases  the  supposed  agent  may  be  reached  in  assumpsit  if 
money  be  paid  to  him  or  work  and  labor  done  for  him  under 
such  supposed  contract,  or  in  trespass  for  special  damages  for 


actioii  on  the  case;'   citing  Polhill  v,  assnminff  authori^  to  act  aa  agent."    In 

Walter,  3  B.  &  Ad.  114.    That  case  does  Maine,  Haiper  v.  Little,  2  Greenl.  14  ; 

xiot,  perhapa,  establish  the  broad  proposi-  Stetson  v,  Patton,  id.  358.    In  Conneo- 

tion ;  for  the  contract  was  a  bill  of  ex>  ticnt,  Ogden  v.  Raymond,  22  Conn.  385. 

change — an  instmment  diffSsring  in  many  In    Indiana,    McHenry   r.    Daffield,    7 

respects  from  ordiiuury  contracts.    In  the  Blackf.  41.    And  in  Pennsjlyania,  Hop- 

abMnce  of  any  direct  authority,  we  think  kins  v.  Meha^,  11  S.  &  K.  126.    In  this 

that  a  par^  who  executes  an  instrument  case,  Gibaon,  J.,  says :  "  No  decision  can 

in  the  name  of  another,  whose  name  he  be  found  in  support  of  the  position,  that 

puts  to  the  instrument,  and  adds  his  own  what  appears  on  the  &ce  of  the  deed  to  be 

name  only  as  agent  for  that  other,  cannot  the  proper  ooyenant  of  the  principal,  bnt 

be  treated  t»  a  party  to  that  instrument,  entered  into  through  the  agency  of  an 

and  be  saed  upon  it,  unless  it  be  shown  attorney,  shall  be  t^en  to  be  the  proper 

that  he  was  the  red  principal."    See  also,  covenant  of  the  attorney,  whenever  ne  had 

Lewis  p.  Nicholson,  12  Eng.  Law  &  £q.  not  authority  to  execute  the  deed.    How 

43U.  —  The  law  is  so  held  in  Massachn-  could  he  be  declared  against?    If  in  the 

setts.    Long  v.  Colbum,   11  Mass.  97;  usual  and  proper  manner  of  pleading  it 

Ballon  V.  Talbot,  16  Mass.  461 ;  Jefts  v.  were  alleged  that  the  agent  had  covenanted, 

York,  4  Cush.  371.    And  in  Abbey  v.  it  would  appear  by  the  production  of  the 

Chase,  6  Cush.  56,  the  view  taken  in  the  instrument  that  he  had  not,  but  that  his 

text  is  confirmed.    The  court  say:  "It  principal    had  covenanted   through    his 

does  not  necessarily  follow  that  a  contract  means ;  which,  on  mm  est  factum  being 

made  by  an  authorized  agent,  which  does  pleaded,  would  be  fatal."    But  in  New 

not  bind  the  principal,  becomes  the  agent's  York  the  courts  have  held  the  agent  per- 

contracc,  and  makes  him  answerable  if  it  sonally  liable  on  the  contract  in  such  cases, 

is  not  performed.    This  depends  upon  the  Dusenbury  v.  Ellis,  3  Johns.   Cas.  70 ; 

kgal  emct  of  the  terms  of  the  contract.  White  v.  Skinner,  13  Johns.  307 ;  Randall 

If  the  agent  employs  such  terms  as  legally  v.  Van  Vechten,   19  id.  60;   Meech  v. 

import  an  undertaking  b^  the  principal  Smith,  7  Wend.  315;  Palmer  v.  Stephens, 

only,  the  contract  is  the  principal's,  and  he  1  Denio,  471.    But  see  Walker  v.  Bank 

alone  is  bound  bv  it.    But  if  the  terms  of  of  the  State  of  New  York,  13  Barb.  639, 

the  contract  legally  import  a  personal  un-  contra.    The  agent  is  held  liable  on  the 

dertakinff  of  me  agent,  land  not  of  the  contract  in  New  Jersey ;  Ba^  v.  Cook,  2 

principal,  then  it  is  the  contract  of  the  N.  J.  343.    In  New  Hampshire  the  court 

agent,  and  he  alone  is  answerable  for  a  seem  to  have  taken  a  middle  coune.    It 

breach  of  it.    So  when  one  who  has  no  is  there  held  that  if  a  person,  having  no 

aatliority  to  act  as  another's  agent,  as-  authority  to  act  as  agent,  undertakes  so  to 

Bumes  so  to  act,  and  makes  either  a  deed  act  in  miaking  a  contract,  and  the  contract 

or  a  simple  contract  in  the  name  of  the  which  he  makes,  rejecting  what  he  vxu  not 

other,  he  ia  not  personally  liable  on  the  authorized  to  put  to  it,  contains  apt  words 

covenants  in  the  deed,  or  on  the  promise  to  charge  himself,  he  is  personally  liable. 

in  die  simple  contract,  unless  it  contain  Woodes  v.  Dennett,  9  N.  H.  55 ;  Savage 

apt  words  to  bind  him  personally.    The  v.  Bix,  id.  263 ;  Moor  v,  Wilson,  6  Post, 

only  remedy  against  him  in  this  common-  332. 
wealth,  is  an  action  on  the  case  for  falsely 
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SO  undertaking  to  act  for  another  without  authority,  or  in  some 
other  appropriate  action ;  but  not  on  the  contract  itself. 

An  agent  who  exceeds  his  authority  renders  himself  liable  to 
the  whole  extent  of  the  contract,  although  a  part  of  it  was  within 
his  authority,  (g*) 


SECTION   VIII. 

RBYOCATION  OF  AUTHORITY. 

It  is  a  general  principle,  that  an  authority  is  always  revocable ; 

the  principal  may  at  any  time  put  an  end  to  the  relation  be- 
tween himself  and  his  agent  by  withdrawing  the  authority.  (A) 
*But  where  third  parties  have  dealt  with  an  agent  clothed  with 

ig)  Feetsr  v,  Heaih,   11  Wend.  477.  Janris,  Dist.  Coart  of  Maine,  1846,   4 

Bat  in  Johnson  v.  Blasdale,  1  Smedes  &  N.  Y.  Leg.  Oba.  301.    And  see  Brown 

Marshall,  1,  the  Court  of  Appeals  of  Mis-  v,  McGrui,  14  Pet.  479,  495  ;  Stoiy  on 

sissippi  held  that  if  an  agent  in  filling  up  Agency,  sects.  466,  467,  468,  where  the 

a  blank  note  exceed  his  authority,  and  the  opinions  of  the  ci^ans  are  cited;  hat 

third  party  receive  the  note  with  knowl-  compare  2  Kent,  Comm.  644.    Fabens  v. 

edge  that  the  authoritj  ha«  been  tran-  The   Mercantile   Bank,    23   Pick.  830, 

Bcended,  the  note  will  not  be  void  in  toto,  seems  to  be  the  case  of  a  power  iireroc- 

bat  only  for  the  excess  beyond  the  sam  able  by  the  principal,  both  Decause  given 

which  was  authorized.  for  consideration  and   becaase    coopled 

{h)  Unless  the  authority  be  coupled  tpith  with  an  interest  in  the  sense  of  Chief 
an  interest,  or  aiveii  for  valuable  considera^  Justice  Marshall.  Whether  after  ad- 
tion.  It  is  to  be  noticed,  that  many  cases  vances  made  by  a  factor,  his  authority  to 
which  in  England  might  be  understood  as  sell  the  goods  of  the  principal  to  the  ex- 
•examplcsof  an  authority  irrevocable  at  the  tent  of  those  advances,  is  revocable  at 
pleasure  of  the  principal,  because  coupled  the  pleasure  of  the  principal,  is  a  qaea* 
with  an  interest,  would  not  in  this  ooun-  tion  upon  which  the  authorities  are  not 
try  be  classed  under  that  head,  owing  to  agreed.  In  Brown  v.  McGran,  14  Pet. 
the  general  adoption  here  of  the  defini-  479,  it  was  held  that  the  authority  to  sell 
tion  of  a  "  power  coupled  with  an  inter-  is  not  revocable  in  such  a  case.  The  d»- 
est,"  given  in  Hunt  v.  Bousmanier,  8  cisions  in  the  State  Courts,  so  far  aa 
Wheat.  201,  (see  post,  n.  (m) ).  All  such  they  go,  appear  to  be  in  substantial 
cases,  it  seems,  can  be  considered  in-  agreement  with  Brown  v.  McGran.  If 
stances  where  the  authority  cannot  be  the  original  authority,  on  consideration 
revoked  becaase  of  the  valuable  considera-  of  which  the  advances  were  made,  waa 
tion  moving  from  the  agent ;  as  where  an  aathority  to  sell  at  a  limited  price,  it 
the  agent  had  began  to  act  under  the  seems  plain  that  the  fiict  of  the  advances 
authority,  and  would  be  damnified  by  does  not  alter  that  aathority.  It  con- 
its  recall,  or  where  the  authority  is  part  tinues  an  authority  to  sell  on  certain 
of  a  security.  Walsh  t*.  Whitcomb,  2  terms,  and  as  sucn,  on  the  doctrine  of 
Esp.  565 ;  Uaussen  v.  Morton,  10  B.  &  the  Supreme  Court,  may  be  held  irrero- 
Cress.  731 ;  Hodgson  v,  Anderson,  3  B.  cable  to  the  extent  of  the  consideration 
&  Cress.  842 ;  Sroomley  v.  Holland,  7  given  for  it,  that  is,  to  the  amount  of  the 
Yes.  28 ;  Marryat  v.  Broderick,  2  M.  &  advances.  Some  of  the  State  courts 
W.  371 ;  Eltham  v.  Kingsman,  1  B.  &  have  gone  a  step  further  in  this  direction. 
Aid.  684;  Yates  v.  Hoppe,  9  Com.  and  held  that  an  aathority  to  seU  at  a 
Bench,  541 ;  Ware,  J.,  United  Btates  v,  limited  price  may  be  converted  into  a 
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general  powers,  whose  acts  have  therefore  bound  his  principal, 
and  the  principal  revokes  the  authority  he  gave  his  agent,  such 
principal  will  continue  to  be  bound  by  the  further  acts  of  his 
agent,  unless  the  third  parties  have  knowledge  of  the  revoca- 
tion, or  unless  he  does  what  he  can  to  make  the  revocation 
as  notorious  and  generally  known  to  the  world  as  was  the 
fact  of  the  agency,  (i)  This  is  usually  done  by  'advertising, 
and  usage  will  have  great  effect  in  determining  whether  such 
principal  did  all  that  was  incumbent  on  him  to  do  to  make  his 
revocation  notorious.  And  third  parties  who  never  dealt  with 
such  agent  before  such  revocation,  if  they  as  a  part  of  the  com- 
munity were  justified  in  believing  such  agency  to  have  existed, 
and  bad  no  knowledge  and  no  sufficient  means  of  knowledge 
of  the  revocation,  may  hold  the  principal  liable  for  the  acts  of 

gmeral  aothority  to  sell,  bj  the  fact  of  might  funiuh  a  ground  for  inferring  that 
advances  in  conjunction  with  the  fact  of  the  advances  were  made  upon  the  footing 
the  neglect  of  the  consignor,  afVer  rear  of  an  agreement  that  the  factor  should 
sonable  notice,  to  repay  the  advances,  have  an  irrevocable  authority  to  sell,  in 
Parker  u.  Bnmcker,  22  Fick.  40 ;  Froth-  case  the  principal  made  default.  Such 
ingham  r.  Evcrton,  12  N.  H.  239.  See  an  inference  nught  be  a  very  reasonable 
also  Blot  17.  Boiceau,  3  Comst.  78.  This  and  proper  one ;  but  it  would  be  an  in- 
subject  has  recendy  come  before  the  fcrence  of  fact,  and  not  a  conclusion  of 
Court  of  Common  Bench  in  England  in  law."  See  aiHao  Raleigh  t;.  Atkinson,  6 
Smart  v.  Sandars,  5  C.  B.  895,  where  it  M.  &  W.  670. 

was  decided  that  a  factor's  authority  to        (tj  Hazard  v.   Treadwell,  Stra.   5Q6 ; 

seli  18  revocable  at  the  will  of  the  con-  ■  v.  Harrison,  12  Mod.  346 ;  BuUer, 

signor,  notwithstanding  advances  to  the  J.,  Salte  v.  Field,  5  T.  R.  215  ;  Spencer 

fim  value,  and  a  request  of  repayment  v.    Wilson,    4  Munf.    130;  Morgan  v. 

ancomplied   with.     Brown   v.   McGran  Stell,  5  Binn.  305.  —  Where  an  agency 

had  been  cited  in  the  argument ;    Wilde,  constituted  by  writing  is  revoked,  but  the 

C  J.,  delivering  the  judgment  of  the  written  authority  is  Teh  in  the  hands  of 

court  said,   (p.  918) :  ''In  the  present  the  agent,  and  he  subsequently  exhibits  it 

case  the  goods  are  consigned  to  a  factor  to  a  third  person  who  deals  with  him  as 

lor  sale.    That  confers  an  miplied  author-  agent  on  tne  faith  of  it  without  any  notice 

hy  to  sell.    Afterwards  the  factor  makes  of  the  revocation,  the  act  of  the  agent, 

advances.     This    is    not   an    authority  within  the  scope  of  the  authority,  will 

coupled  with  an  interest  but  an  indepen-  bind  the  principal.    Beard  v.  Kirk,  1 1  N. 

dent    authority,  and  an  interest  subse-  H.  397.    This  necessity  for  actual  notice 

qaeotly  arising^.    The  making  of  such  an  of  revocation,    or   a   general    notoriety 

advance  may  be  a  good  consideration  for  equivalent  to  notice,  has  been  held  to  ex- 

an  agreement  that  the  authority  to  sell  ist  in  full  force  in  the  case  of  an  authority 

shall  oe  no  longer  revocable ;  but  such  an  implied  from    cohabitation,  joined  with 

^fiect  will  noty  we  think,  arise  indepen-  the  previous  sanction  of  acts  of  agency 

dently  of  agreement.    There  is  no  an-  performed  by  the  person  held  foith  as 

thority  or  principle  in  our  hiw,  that  wo  wife.    That  the  tradesman  furnishing  the 

are  aware  of,  which  leads  us  to  think  it  goods  in  such  a  case  has  knowledge  that 

will.    If  such  be  the  law,  where  is  it  to  ue  woman  is  only  a  mistress,  does  not 

be  found  ?    It  was  said  in  argument,  that  affect  his  right  to  notice  of  separation, 

it  was  the  common  practice  of  fsLctors  to  Ryan   v.   Sams,   12   Q.  B.  460,  where 

•ell,  in  order  to  repay  advances.    If  it  be  Munro  v.  De  Chemant,  4  Camp.  215, 

true  that  there  is  a  well-understood  prac-  was  commented  on. 
tice  with  factors  to   sell,  that   practice 
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the  agent  after  revocation ;  {j)  as  in  the  case  of  a  partnership, 
where  the  dissolution  or  change  of  parties  was  not  properly 
made  known.  (A;) 

The  death  of  the  principal  operates  per  se  a  revocation  of 
the  agency.  (2)  But  not  if  the  agency  is  coupled  with  an 
^interest  vested  in  the  agent  (m)     Then  it  survives,  and  the 


( }*)  See  last  note.  Jones  v.  Nov,  2  M.  &  E.  125  ;  Waters  v. 

{k)  Graham  v.  Hope,   1  Peake,  154 ;  Taylor,  2  Yes.  &  B.  301 ;  Huddlestone's 

Parkin  r.  Carruthers,  3  Esp.  248;  Ward-  case,  2  Yes.  Sen.  34,  1  Swanst.  514,  n.; 

well  V.  Hai^ht,  2  Barb.  S.  C.  R.  549.  Sajer  r.  Bennett,  1   Cox's  Cas.  107.  — 

j7)  Co.  Litt.  ^  66 ;  Hunt  r.  Rousmanier,  Bankruptcy  of  the  principal  revokes  the 
8  Wheat.  201 ;  Watson  v.  King,  4  Camp,  aathority.  Parker  v.  Smith,  16  East, 
272;  Iiepard  v,  Vernon,  2  V.  &  Beam.  382 ;  Mmett  v.  Forrester,  4  Taunt,  541. 
51 ;  Smout  v.  Ilbeiy,  10  M.  &  W.  1 ;  Bux-  Defendant  being  in  the  employment  of  J. 
ton  V.  Jones,  1  M.  &  Gr.  84 ;  Campan-  in  his  trade,  sold,  bond  fide,  some  goods 
ari  v.  Woodbum,  28  £.  L.  &  E.  321 ;  belonging  to  J.,  after  J.  had  committed 
Bigs  V.  Cage,  2  Humph.  (Tenn.)  R.  350.  an  act  of  bankruptcy,  of  which  defendant 
In  Cassiday  v.  McKenzie,  4  W.  &  Serg.  was  ignorant.  The  sale  was  more  than 
282,  it  was  held,  in  opposition  to  the  cur-  two  months  before  the  commission  issued, 
rent  of  authority,  that  a  payment  made  Defendant  acted  under  a  general  author- 
by  an  agent,  after  the  death  of  his  princi-  ity.  The  assignee  brought  trover.  Hdd, 
pal,  he  being  ignorant  thereof,  was  valid  on  a  plea  of  not  g^ty,  that  defendant, 
as  an  act  of  agency.  Lunacy  of  the  prin-  having  sold  under  a  general  authority 
dpal  revokes,  but  die  better  opinion  (ac-  only,  nad  been  guilty  of  a  conversion, 
cording  to  Ch.  Kent,  2  Comm.  645,)  is,  Pearson  r.  Graham,  6  Ad.  &  El.  899. — 
that  the  fact  of  the  existence  of  lunacy  Marriage  of  feme  sole  principal  revokes, 
must  have  been  previously  established  by  White  v.  Ginbrd,  1  Rol.  Abr.  Authority 
inquisition  before  it  could  control  the  op-  £.  pi.  4 ;  Chamley  t;.  Winstanley,  5  East, 
eration  of  the  power;    and  see    Bell's  266. 

Comment,  on  the  Law  of  Scotland,  sect.  (m)  Hunt  r.  Rousmanier,  8  Wheat 
413.  — In  Davis  v.  Lane,  10  New  Hamp.  201 ;  Bergen  v.  Bennett,  1  Caines's  Cas. 
156,  it  was  held,  that  the  authority  of  an  1 ;  Smyth  v.  Craig,  3  W.  &  S.  14 ;  Cas- 
agent,  where  the  agency  is  revocable,  siday  v.  McKenzie,  4  W.  &  S.  282; 
ceases,  or  is  suspended,  by  the  insanity  of  Knapp  v.  Alford,  10  Paige,  205.  The 
the  principal,  or  his  incapacity  to  exercise  important  question  is  what  constitutes  cm 
any  volition  upon  the  subject-matter  of  auUimity  coupled  with  an  interest;  and 
the  agendy,  in  consequence  of  an  entire  here  there  is  some  diversity  in  judicial 
loss  of  mental  power;  but  that  if  the  definition.  In  Hunt  v.  Rousmanier,  8 
principal  has  enabled  the  agent  to  hold  Wheat.  201,  it  was  held  {Marshall,  C.  J., 
nimsolf  out  as  having  authority,  by  a  giving  the  opinion  of  the  court)  that  the 
written  letter  of  attorney,  or  by  a  previous  interest  which  can  protect  a  power,  after 
employment,  and  the  incapacity  of  the  the  death  of  the  person  who  creates  it, 
principal  is  not  known  to  tnose  who  deal  must  be  an  interest  in  the  thing  itadf  6n 
with  the  agent  within  the  scope  of  the  which  the  power  is  to  be  exercised,  and 
authority  he  appears  to  possess,  the  prin-  not  an  interest  in  that  which  is  produced 
dpal  and  those  who  claim  under  him,  by  the  exercise  of  the  power.  — In  Smart 
ma^  be  precluded  from  setting  up  the  in-  r.  Sandan,  5  C.  B.  895,  917,  Wilde,  C.  J.^ 
sanity  as  a  revocation.  The  Court  in  this  said  that,  "  Where  an  agreement  is  enter- 
case  also  held,  that  the  principle,  that  in*  ed  into  on  a  sufficient  consideration, 
sanity  operates  as  a  revocation,  cannot  whereby  an  authority  is  given  for  the  pnr- 
apply  where  the  power  is  coupled  with  an  pose  of  securing  some  benefit  to  tiie 
interest,  so  that  it  can  be  exercised  in  the  donee  of  the  authority,  such  an  authority 
name  of  the  agent.  Whether  it  is  appli-  is  irrevocable.  This  is  what  is  usually 
cable  to  the  case  of  a  power  which  is  part  meant  by  an  authority  coupled  with  an  ia- 
of  a  security,  or  executed  for  a  valuable  tcrest : " — that  is,  irrevocable  except  by 
consideration,  was  left  undecided.     See  the  d'eatA  of  the  principal;  for  the  dictum, 
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agent  may  do  all  that  is  necessary  to  realize  his  interest  and 
make  it  beneficial  to  himself;  nor  is  such  agency  revocable  at 
the  pleasure  of  the  principal  in  his  lifetime,  (n)  and  if  the  agent 
dies  it  passes  over  to  his  representatives,  (o)  It  is,  in  such 
case,  an  important  if  not  a  decisive  question,  whether  the  act 
authorized  could  be  performed  by  the  agent  in  his  own  name, 
or  only  by  him  as  an  agent,  and  in  the  name  of  the  principal 
In  the  first  case,  if  an  interest  were  coupled  with  the  agency, 
the  authority  would  survive  the/leath  of  the  principal,  and  the 
agent  might  perform  the  act  in  the  same  manner  after  the  death 
as  before.  In  the  latter  case,  as  he  could  no  longer  use  the 
name  of  the  principal,  for  the  obvious  reason  that  one  who  is 
dead  can  no  lofiffcr  act^  it  would  seem  that  his  right  must  be 
limited  to  that  of  requiring  the  representatives  of  the  deceased 
to  perform  the  act  necessary  for  his  protection. 


•SECTION   IX. 

HOW    THE   TRINGIPAL    IS    AFFECTED    BT    THE    MISCONDUCT    OF    HIS 

AGENT. 

A  principal  is  liable  for  the  fraud  or  misconduct  of  his  agent, 
so  far,  that,  on  the  one  hand,  he  cannot  take  any  benefit  from 
any  misrepresentation  fraudulently  made  by  his  agent,  although 
the  principal  was  ignorant  and  innocent  of  the  fraud ;  (i?)  and 

as  Ae  whole  caw  sbows,  lAo  be  taken  in  87 ;   Poller   v.   Jocel jn,    2    Stra.  882 ; 

connection  with  the  doctrine,  nnderstood  Heapj  v.  Parris,  6  T.  B.  368. 
still  to  prevail  in  Ebgland,  on  the  anthor-        (n)  Gaussen  v.  Morton,  10  B.  &  Cress, 

irf  of  Lord  EUenbormtgh,  in  Watson  v.  731 ;  Walsh  v.  Whitcomb,  2  Esp.  B. 

^n^i  (^  Camp.  272,)  that  death  revokes  565;  Allen  v,  Davis,  8£ng.  (Ark.)  29. 
even  a  power  coupled  with  an  interest.        (o)  2  Kent,  Comm.  643. 
See  ante,  note  (A).    A  warrant  of  attor-        fjp)  Attomej-General  v.  Ansted,  12  M. 

ner  to  confess  judgment  is  not  revocable ;  &  W.  520 ;  Fitzherbert  v,  Mather,  1  T. 

wad  thongh  determinable  by  death,  yet,  at  B.   12 ;    Seaman  v.  Fonerean,  2    Stra. 

common  law,  as  a  judgment  entered  up  1 183 ;  Fitzsimmons  v.  Joslin,  21  Verm, 

daring  any  term,  or  the  subsequent  vaca-  129.    "  I  have  no  doubt  that  if  an  agent 

tion,  related  to  the  first  day  of  such  term,  of  a  party,  sa^  of  Mr.  Attwood  in  this 

a  warrant  of  attorney  might  be  made  case,  without  his  knowledge,  made  a  wil- 

available  after  the  death  of  the  principal,  fully  false  representation  to  the  BriHsk 

by  entering  up  jud|;ment  within  the  term  Iron  Companv,  upon  which  representar 

and  vacation  m  which  the  death  occurred,  tion  they  acted, '  (uihibentes  Jidem/  and  on 

Lord  Holt,  Oades  v.  Woodward,  1  Salk.  that  confidence  had  formed  a  contract ; 
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on  the  other  hand,  if  the  party  dealing  with  the  agent  aaffers 
from  sach  fraud,  the  principal  is  bound  to  make  him  compen« 
Bation  for  the  injury  so  sustained  ;(^)  and  this  although  the 
principal  be  innocent,  (r)  provided  the  agent  *acted  in  the 
matter  as  his  agent,  and  distinctly  within  the  line  of  the  busi- 
ness intrusted  to  him.  {s)  And  though  there  be  no  actual 
fraud  on  the  part  of  the  agent,  yet  if  he  makes  a  false  representa- 
tion as  to  matter  peculiarly  within  his  own  knowledge  or  that 

— I  have  no  hesitation  whatever  in  saj-  incarred  in  the  attempt  to  arrest  the  dis- 
ing,  that  against  that  contract,  equity  ease.'  S.  was  aware  .of  the  infected  con* 
woold  relieve  just  as  much  as  if  there  was  dition  of  the  flock,  bnt  no  actual  knowl- 
the  sdeiUer  of  the  principal  proved ;  be-  edge  was  proved  upon  the  defendants, 
cause  it  is  not  a  question  of  criminal  re-  HelJ,  tliat  plaintiff  was  entitled  to  main- 
sponsibility  whicn  is  here  raised  b^  the  tain  his  action,  and  could  recover  dam- 
facts.  The  agent  could  not  commit  the  ages  for  the  loss  both  of  the  sheep  pur- 
principal  to  any  criminal  purpose,  if  the  chased,  and  of  the  other  sheep  recdving 
principal  did  not  know  it,  and  had  not  the  infection,  and  all  other  damages  neo- 
either  given  him  an  authority  or  adopted  essarily  and  natiA^ally  flowing  from  the 
his  act  when  he  did  know  it.  But  as  to  act  of  the  defendants'  agent.  iSsm^,  the 
the  civil  effect  of  vitiating  the  contract  liability  of  the  defen&nts  would  have 
made  upon  that  false  representation,  I  been  tne  same  if  S.  had  been  ignorant  of 
have  no  doubt  whatever  that  it  would  the  state  of  the  flock ;  the  knowledge  of 
vacate  it  just  as  much,  with  the  igno-  Hunt  when  he  bought  the  diseased  sheep 
ranee  of  the  principal,  as  if  he  were  being  constructively  the  knowledge  of  his 
charged  with  knowing  it,  and  as  if  the  partners,  and  his  assignment  of  his  in- 
agent  had  been  an  agent  for  this  pur-  terest  to  the  defendants,  before  ^e  sale  to 
pose."  Lord  Brougham  in  Attwood  v.  the  plaintiff,  making  no  difierence,  as  to 
Small,  6  C.  &  Fin.  448.  See  also,  Tay-  their  responsibility.  See  also,  Johnston 
lor  v.  Green,  8  C.  &  Payne,  816;  01m-  v.  South- Western  Railroad  Bank,  8 
sted  V.  Uotailing,  1  Hill,  (N.  Y.)  317;  Strob.  £q.  263;  Mitchell  r.  Mims,  S 
Veazie  ».  Williams,  8  How.  134,  3  Story,  Tex.  6. 

611.  (r)  Irving  v.   Motley,  7  Bing.  543; 

(a)  Bolt,  C.  J.,  in  Hem  v.  Nichols,  1  Doc  v.  Mardn,  4  T.  R.  39,  66 ;  Edwards 

Salk.  289,  and  EUenborough,   C.  J.,  in  v.   Footner,   1    Camp.  530.    Where  an 

Crockfbrd  v.  Winter,  1  Camp.  124,  lay  attorney's  clerk  had  simulated  the  court 

down  the  broad  doctrine  that  a  principal  seal  upon  a  writ,  by  taking  an  impres- 

is  answerable  ciW/iter,  though  not  crtrnt-  sion  from  the  seal  upon  another  writ,  the 

naliier,  for  the  fraud  of  his  a^nt.  '  Jeffrey  writ  and  all  proceedings  thereon  were  set 

V,  Bigelow,  13  Wend.  518,  illustrates  the  aside,  and  thi^  attorney,  although  person- 

feneral  doctrine.    There  the  defendants  ally  blameless  was  compelled  to  pay  the 

ad  been  in  partnership  with  one  Hunt,  costs.    Dunkley  r.  Farris,  20  £.  £.  &  £. 

for  speculation  in  sheep,  they  contributing  285 ;  Hunter  v.  The  Hudson  River  Iron 

funds,  and  he  time  and  services.    Hunt  and  Machine  Co.  20  Barb.  493. 

purchased  some  sheep  diseased  with  the  (s)  Peto  v.  Hague,  5  Esp.  135 ;  Huck- 

scab,  knowing  the  fact,  and  mixed  them  man  v.  Femie,  3  M.  &  W.  505.  —  In 

with  a  larger  number  belonging  to  the  Woodin  v,  Burford,  2  Cr.  &  Mee.  392, 

partnership.    Subsequently  Hunt  assign*  Baylof,  B.,  said :    *'  What  is  said  by  a 

ed  his  interest  to  defendants,  who  em-  servant  is  not  evidence  against  the  master, 

ployed  S.  to  sell  the  sheep.    The  flock  wdeu  he  has  some  authority  given  him  to 

was  purchased  from  S.  by  the  plaintiff,  make  the  representation."    n  is  not  meant, 

and  mixed  with   the   sheep   he    before  as  the  case  shows,  that  there  must  be  an 

owned.      The    scab    broke   out   among  express  authority  to  make  that  particular 

them  and  destroyed  manv  sheep,  of  his  representation ;  but  the  audiority  may  be 

old  stock  as  weU  as  of  those  purchased  implied  as  incident  to  a  geneial  anthor- 

from  S.;  and  considerable  expense  was  ity. 

[68] 


CH.  in.]  AOJBarrs.  •64 

of  his  principal,  and  thereby  gets  a  better  bargain  for  bis  princi- 
pal, such  principal,  although  innocent,  cannot  take  the  benefit 
of  the  transaction,  {t)  Bat  the  third  party  may  rescind  the 
contract,  and  recover  back  any  money  he  may  have  paid  the 
principal,  by  reason  of  his  confidence  in  such  misrepresentation. 


SECTION   X. 


OF  NOnCB  TO  AN  AGENT. 


A  principal  is  affected  by  notice  to  his  agent,  respecting  any 
matter  distinctly  within  the  scope  of  his  agency,  when  the  no- 
tice IB  given  before  the  transaction  begins,  or  before  it  is  so  far 
completed  as  to  render  the  notice  nugatory.  («)  The  notice  to 
the  agent  may  be  implied  as  well  as  express.  Knowledge  ob* 
tained  by  the  agent  in  the  course  of  that  very  transaction  is 
notice;  and  it  has  been  said,  that  knowledge  obtained  in 
another  transaction,  but  so  short  a  time  previous  *that  the  agent 
must  be  presumed  to  recoUect  it  is  also  notice  affecting  the 
principal ;  {v)  but  this  is  questionable,  {vv)  This  matter  has 
been  most  discussed  in  cases  where,  in  consequtoce  of  the 
employment  of  solicitors  or  counsel  in  the  purchase  of  real  es- 

(t\  WHles  V,  Gloyer,  4  B.  &  Pal.  14 ;  her  title ;  especially  u  she  had  paid  the 

AMwnt,  J,,  Fitzherbert  v.  Mather,  1  T.  consideration  for  the  conveyance  out  of 

B.  16;  Franklin  v.  Esell,  1  Sneed,  497;  her  separate  estate.    Snyder  v.  Sponable, 

National  Excl^fet  Co.  v.  Drew,  32  £.  1  Hill,  (N.  Y.)  567,  S.  C.  affirmed  in  er- 

li.  &  £.  1 ;  Ca^inter  v.  Amer.  Ins.  Co.  ror,  7  Hill,  427.    It  seems  a  principal  fa 

1  Story,  57.    And  it  seems  the  piurchaser,  chai^geable  with  notice  of  what  is  known 

without    rescinding  die    contract,  may  to  a  auj^-agent,  how  many  degrees  soerer 

niRmtiufi  case  for  deceit  against  the  prin-  removed,  such  sub-agent  being  appointed 

dpal.    Fuller  v,  Wilson,  d  Q.  B.  58.  by  his  authority.    See  Boyd  v.  Vanden- 

(ii)  Bank  of  the  United  States  v.  Da-  kemp,  1  Barb.  Ch.  287.    As  to  the  tirns 

Tis,  2  Hill,  {N.  Y.)  R.  451.    Notice  to  when  notice  may  be  given,  see  Tourville 

one  of  several  joint  purchasers,  whatever  v.  Naish,  S  P.  Wms.  307  ;  Story  v.  Lord 

be  the  nature  of  the  estate  they  take,  is  Windsor,  2  Atk.  630 ;  More  v.  Mayhow, 

not  in  general  notice  to  the  rest,  unless  he  1  Ch.  Cas.  34 ;  Wigg  v.  Wigg,  1  Atk. 

who  receives  the  notice  be  their  agent;  884. 

and  where  notice  was  given  to  a  husband,  {v)  Iiord  LangcbJef  M.  R.,  Hargreaves 

at  the  time  of  taking  a  conveyance  of  v.    Bothwell,    1    Keen,   159.    And   see 

lands  to  himself  and  wife,  of  a  prior  un-  Mountford  v.  Scott,  3  Madd.  34. 

registered  mortgage,  it  was  held  not  to  {w)  New  York  Central  Ins.  Co.  v.  The 

operate  as  notice  to  the  wife,  so  as  to  give  National  Protective  Ins.   Co.  ^  Barb, 

the  mortgage  a  preference  in  respect  to  468. 
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tate,  the  question  has  arisen  how  far  the  clients  are  affected 
with  notice  of  incumbrances,  or  defects  of  title,  which,  by  a 
more  or  less  strong  presumption,  must  be  taken  to  have  come 
to  the  knowledge  of  their  agents.  Two  propositions  seem  to 
be  well  settled  :  the  first,  that  the  notice  to  the  solicitor,  to  bind 
the  client,  must  be  notice  in  the  same  transaction  in  which  the 
client  employs  him,  or  at  least,  during  the  time  of  the  solicitor's 
employment  in  that  transaction ;  (w)  the  other,  that  where  a 
purchaser  employs  the  same  solicitor  as  the  vendor,  he  is 
affected  with  notice  of  whatever  that  solicitor  had  notice  of,  in 
his  capacity  of  solicitor  for  either  vendor  or  purchaser,  in  the 
transaction  in  which  he  is  so  employed,  (x)  The  first,  it  is  evi« 
dent,  is  so  far  qualified  by  the  second,  that  where  the  circum- 
stance of  the  solicitor's  being  employed  for  two  parties  is  in  the 
case,  a  purchaser,  in  the  language  of  Sir  X  Wigram^  may  be 
affected  with  notice  of  what  the  solicitor  knew  as  solicitor  for 
the  vendor,  although  as  solicitor  for  the  vendor  he  may 
have  acquired  his  knowledge  before  he  was  retained  by  the 
purchaser  —  whatever  the  solicitor,  during  the  time  of  his  re- 
tainer, knows  as  solicitor  for  either  party,  may  possibly  in 
some  cases  affect  both,  without  'reference  to  the  time  when  his 
knowledge  was  first  acquired.  Any  other  qualification  of  the 
principle  limiting  the  client's  liability  to  notice  acquired  in  the 
same  transaction,  the  distinguished  judge  referred  to  does  not 
acknowledge,  {xx)     If,  however,  one  assume  to  act  as  agent  of 

(w)  Wigramf  Y.  C,  Fuller  v,  Bennett,  is  [per  Sergeant,  J,,  deliTering  Uie  opin- 

2  Hare,  402,  4()S.    And  Lord  Hardwicke,  ion  of  the  Court,]  thaMo  man  can  be 

in  declaring  the  same  doctrine,  in  Worslej  supposed  always  to  car^nn  his  mind  the 

V,  Scarijoroueh,  3  Atk.  392,  said  it  would  recollection  of  former  occurrences ;  and 

be  very  miscnievous  if  it  were  otherwise,  moreover,  in  the  case  of  the  attorney  or 

foe  the  man  of  most  practice  and  greatest  counsel  it  might  be  contrary  to  his  duty 

eminence  would  then  be  the  most  danger*  to  reveal  the  confidential  communications 

ons  to  employ.    And    see    Warrick  o.  of  his  client.     To  visit  the  principal  with 

Warrick,    3    Atk.    294.      In    Hood   v,  constructive  notice,  it  is  necessary  that 

Fahnestock,  8  Watts,  489,  it  was  held,  the  knowledge  of  the  agent  or  attorney 

that  if  one  in  the  course  of  his  busmess  as  should  be  gained,  in  the  course  of  the 

agent,  attorney,  or  counsel  for  anoUier,  same  transaction  in  which  he  is  employed 

obtain    knowledge  from    which  a  trust  by  his  client."    Bracken  v.  Miller,  4  W . 

would  arise,  and  afterwards  becomes  the  &  Serg.  102,  S.  P. 
agent,  attorney,  or  counsel  of  a  snbse-        (x)  Wigram,  V  C.,  Fuller  v.  Bennett, 

qnent  purchaser  in  an  independent  and  2  Hare,  402. 

unconnecte<l    transaction,    his    preyious        (xx)  See  Judgment,  Fuller  v.  Bennett, 

knowled|^  is  not  notice  to  such  other  2  Hare,  402,  where  the  cases  are  reviewed 

person  for  whom  he  acts.    *'  The  reason  and  much  discossed. 
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another,  and  cause  an  act  to  be  done  for  him  of  which  the  latter 
afterwards  takes  the  benefit,  he  must  take  it  charged  with 
notice  of  sach  matters  as  appear  to  have  been  at  the  time 
within  the  knowledge  and  recollection  of  the  agent  (i/) 

On  the  other  hand,  knowledge  possessed  by  a  principal 
affects  a  transaction,  although  the  transaction  took  place 
through  an  agent  to  whom  the  knowledge  was  not  communi* 
cated.  {yy)  As,  if  a  principal  knew  of  defences  to  a  promissory 
note  available  only  against  a  purchaser  with  knowledge,  and 
this  principal  bought  the  note  by  an  agent,  who  had  no  knowl- 
edge of  these  defences,  they  might  still  be  enforced  against  the 
principaL 

Much  question  has  arisen  as  to  the  effect  on  a  corporation, 
of  notice  to  one  who  is  a  member  or  officer  of  it  By  some  it 
is  held  that  the  notice  must  be  made  formally  to  the  corpora- 
tion, (z)  and  it  has  been  contended  on  the  other  hand,  that  the 
notice  is  enough  if  given  to  any  director,  or  any  member  of  a 
board  which  manages  the  affairs  of  the  corporation,  (a)  We 
consider  these  views  extreme  and  inaccurate  ;  and  should  state 
as  the  rule  of  law  that  a  notice  to  a  corporation  binds  it,  only 
when  made  to  an  officer,  whether  president,  director,  ^trustee, 
committee-man,  or  otherwise,  whose  situation  and  relation  to 
the  corporation  imply  that  he  has  authority  to  act  for  the  cor- 
poration in  the  particular  matter  in  regard  to  which  the  notice 
is  given,  {b) 

M  HoTBT  V*  Blanchard,  13  N.  H.  145.  ered  worth  inqairj  whether  the  clause  we 

(W)  In  Willis  V,  Bank  of  England,  4  have  put  in  italics  is  not  an  essential  part 

A.  &  EL  31,  39,  the  doctrine  of  notice  of  the  role.    Certunlj,  Majhew  v.  Eames, 

was  thus  stated  by  Lord  Desman :  "  The  (3  B.  &  Cress.  601,)  cited  by  the  learned 

general  mle  of  law  is  that  notice  to  the  chief  justice,  is  very  far  from  establishing 

Drinclpal  is  notice  to  all  his  agents.  May-  the  naked  doctrine  that   notice  to    the 

new  V.  Eames ;  at  any  rate  if  thert  he  rea-  principal  is  notice  eo  tnstanti  to  the  agent. 

mMobU  time,  as  iherewiiB  here.  Jar  the  prin-  (z)  Xouisiana  State  Bank  v.  Senecal, 

dpal  to  eomtmtmoate  that  noticetohis  agents,  13  Louis.  Rep.  525. 

l^bre  the  event  vfhich  rairns  the  question  (a)  Bank  of  U.  S.  v,  Davis,  2  Hill,  (N. 

hapfiaa,  .  .  .  We  have  been  pressed  with  T.)  451 ;  North  Kiver  Bank  v.  Aymar, 

the  inconvenience  of  requiring  every  trad-  3  Hill  (N.  Y.)  262. 

ing  company  to  communicate  to   their  (6)  See  Powles  v.  Page,  3  C.  B.  16 ; 

■gents  everywhere  whatever  notices  they  Porter  v.  Bank  of  Rutland,  19  Vermont, 

mm^  receive;  but  the  arp:nment  ab  incon*  R.  410, 425;  Fulton  Bank  v.  N.  Y.  &  S. 

ventcnti  is  seldom  entitled  to  much  weight  Canal  Co.  4  Paige,  127  ;  National  Bank 

in  deciding  legal  questions;   and,  if  it  v.  Norton,  1  HiU  (N.  Y.)  R.  575;  The 

weie,  other  inconveniences  of  a  more  se-  New  Hope,  &c.  Co.  v.  The  Phoenix  Bank, 

rioofl  nature  woidd  obviously  grow  out  of  3  Comst.   156,  166;  Story  on  Agency, 

A  diflbrent  decision."    It  may  be  consid-  sects.  140  a,  140  d. 
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SECTION   XI. 


OF  SHIPMASTERS. 


A  master  of  a  ship  has,  by  the  policy  of  the  law-merchant^ 
some  authority  not  usually  implied  in  other  cases  of  general 
agency,  (c)  Thus,  he  may  borrow  money,  if  the  exigencies 
and  necessities  of  his  position  require  it,  and  make  his  owner 
liable,  and  pledge  the  ship  (by  bottomry,  for  the  most  part)  for 
the  repayment,  (d)  But  this  authority  does  not  usually  extend 
to  cases  where  the  principal  can  personally  act,  as  in  the  home 
port,  (e)  or  in  a  port  where  the  owner  has  a  specific  agent  for 
this  purpose,  (/)  and  by  parity  of  reason  not  in  a  port  so  near 
the  owner's  home  th^t  he  may  be  consulted,  without  inconven- 
ience and  injurious  delay,  (ff)  So,  too,  under  such  circum- 
stances, he  may,  without  any  special  authority,  sell  the  prop- 
erty  intrusted  to  him,  in  a  case  of  extreme  necessity,  and  in  the 
exercise  of  a  sound  discretion.  Nor  need  this  necessity  be 
actualy  in  order  to  justify  the  master  and  make  the  sale  valid. 
If  the  ship  was  in  a  peril,  which,  as  estimated  from  all  the  facts 
then  within  his  means  of  knowledge,  was  imminent,  and  made 
it  the  most  prudent  course  to  sell  the  ship  as  she  was,  without 
further  endeavors  *to  get  her  out  of  her  dangerous  position,  this 
is  enough,  and  the  sale  is  justified  and  valid,  although  the  pur- 
chasers succeed  in  saving  her,  and  events  prove  that  this  might 

(c)  Whether  an  action  may  be.  main-        (e)  Lister  v.  Baxter,  Stra.  695 ;  Pat* 

tained  against  an  owner,  which  is  gronnd-  ton  v.  The  Randolph,  Gilp.  B.  457 ;  Ship 

ed  on  the  exercise  of  this  peculiar  and  ex-  Lavinia  v,  Barclay,  I  Wash.  C.  C.  a. 

traordiDary  authority  by  one  who  was  not  49 ;  Lord  AUnger,  Arthnr  r.  Barton,  ^ 

the  master  on  the  register,  but  by  appoint-  M.  &  W.  1S8. 

ment  of  the  owner  had  virtually  acted  as        (/)  Pritchard  v.  Schooner  Lady  Ho- 

master,  qttoare:  see  Stonehouse  v.  Gent,  2  ratui.  Bee's  Ad.  B.  167. 
Q.  B.  431  n. ;  Smith  v.  Davenport,  34        {g}  Johns  v.  Siinons,  2  Q.  B.  425 ;  Ar- 

Me.  520.  thur  v.  Barton,  6  M.  &  W.  138;  Mackin- 

{d)  Barnard    v,   Bridgeman,    Moore,'  tosh  v.  Mitcheson,  4  Exch.  175;  Bel  don 

918  ;  Weston  v.  Wright,  7  M.  &  W.  396 ;  v.  Campbell,  20  Law  J.  Rep.  N.  S.  Exch. 

Arthur  v.  Barton,  6  M.  &  W.  138  ;  The  342,  6  £.  Law  and  £q.  473,  where  Rob- 

Gratitndine,  3  Rob.  Ad.  R.  240 ;  Stain-  inson  v.  Lyall,  7  Price,  592,  was  ques* 

bank  v.  Penning,  6  £.  L.  &  E.  412;  The  tioned. 
Fortitude,  3  Sumner,  R.  228. 
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have  been  done  by  the  master.  For  a  sudden  and  entire 
change  of  wind  or  weather,  or  some  other  favorable  circum"* 
stance  which  no  one  at  the  time  could  have  rationally  expected, 
might  be  the  means  of  her  safety ;  and  the  powers  and  duty  of 
the  master  must  not  depend  on  matters  which  are  alike  beyoxK} 
control  and  foresight.  (A) 


,    SECTION   XII. 

OF  AN    ACTION  AGAINST  AN  AGENT  TO  DETERMINE   THE  RIGHT 

OF  A  PRINCIPAL. 

It  is  a  rule  of  law  in  respect  of  all  agencies,  that  where 
money  is  paid  to  one  as  agent,  to  which  another  as  principal 
has  color  of  right,  the  right  of  the  principal  cannot  be  tried  in 
an  action  brought  by  the  party  paying  the  money  against  the 
agent  as  for  money  had  and  received  to  the  use  of  such  party ; 
but  such  action  should  be  brought  against  the  principal,  (t) 

(A)  The  Brig  8arah  Ann,  2  Sumner,  that  in  neither  of  these  cases  conld  the 

206 ;  Hanter  v.  Parker,  7  M.  &  W.  322.  principal  himself  ever  by  possibiUtj  have 

(t)  Bamford  v.  Shattleworth,  1 1  A.  &  claimed  to  retain  the  money  for  a  single 
El.  926 ;  Sadler  v,  Evans,  4  Burr.  1984 ;  instant,  had  it  reached  his  hands,  the  pay- 
Honfall  V.  Handley,  8  Taunt.  136 ;  Cos-  ment  having  been  made  by  the  plaintiff 
tigan  V,  Newland,  12  Barb.  456.  Yet  if  under  pure  mistake  of  facts,  and  being 
notice  not  to  pay  over  have  been  given,  void  ab  initio,  as  soon  as  that  mistake  was 
then  the  agent  maybe  sued.  Lord  man^  discovered,  so  that  the  agent  would  not 
fidd,  Sadler  v,  Evans,  4  Burr.  1986 ;  Ed-  hitre  been  estopped  from  denying  his  prin^ 
wards  v.  Hodding,  5  Tannt.  815 ;  Hear-  cipal's  title  to  tne  money,  any  more  thaa^ 
tey  V.  Pmyn,  7  Johns.  R.  179 ;  Elliott  v.  the  factor  of  J.  S.  of  Jamaica,  who  has- 
Swartwont,  10  Peters,  137;  Bend  v,  received  money  paid  to  him  under  the  sap- 
Hoyt,  13  id.  263 ;  La  Farge  v.  Kneeland,  position  of  his  employer  being  J.  S.  of 
7  Osw,  456.  See  however,  as  to  the  lia-  Trinidad,  would  be  estopped  from  retain- 
bility  of  collectors  of  the  customs,  Oary  v,  ing  that  money  against  nis  employer,  in 
Cnrtts,  3  Howard,  Sup.  Ct.  R.  236.  —  order  to  return  it  to  the  person  who  paid: 
And  in  some  cases  it  has  been  held  that  it  to  him.'  Besides  whidi,  in  BuUer  v.. 
even  without  notice,  the  agent  may  be  Harrison,  had  the  agent  paid  the  money 
held  liable  for  money  had  and  received,  if  he  received  from  the  underwriter  in  dis- 
be  have  not  actuaUy  paid  over  the  money  chaige  of  the  foul  loss,  over  to  his  prin- 
to  tiie  prindpal,  or  done  something  equiva-  cipal,  he  would  have  rendered  himself  an- 
ient to  it :  and  the  mere  entering  the  instrument  of  fraud  which  no  agent  can. 
amount  to  the  credit  of  the  principal,  or  be  Obliged  to  do.  Except  in  such  cases 
making  a  rest,  is  not  equivalent  to  pay-  as  these,  the  maxim,  respondeat  superior, 
ment  over.  Bnller  v,  Harrison,  Cowper,  has  been  applied,  and  the  agent  held  re- 
565;  Cox  v.  Prentice,  3  M.  &  Sel.  344.  sponsible  to  no  one  but  his  principal." 
Bat  npon  Aese  cases  Mr.  Smith  com-  Merc.  Jl^^aw,  B.  1,  c.  5,  §  7.  In  Snowdon> 
mentB  as  follows:  "It  will  be  observed  v.  Davis,  1  Tannt.  359,  a  sheriff  had  issuedi 
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For  a  party  who  deals  with  an  agent  (acting  as  •such,  and 
within  the  scope  of  his  authority,)  has,  in  general,  no  right  to 
separate  him  from  his  principal  and  hold  him  liable  in  his  per* 
sonal  capacity.  The  agent  owes  an  account  of  his  actions  to 
his  principal,  and  that  he  may  be  able  to  render  that  account, 
the  law,  except  under  special  circumstances,  refuses  to  impose 
upon  him  a  duty  to  any  third  party.       ** 

We  here  close  all  that  was  proposed  to  be  said  of  agents  as 
parties  to  contracts  entered  into  by  them  in  their  representative 
capacity.  The  relation  between  agent  and  principal  constitutes 
itself  a  distinct  contract,  and  the  considerations  growing  out  of 
it  would,  in  a  strictly  accurate  division,  find  a  place  in  that  part 
of  this  work  which  treats  of  the  Subject-Matter  of  contracts. 
But  it  has  been  deemed  expedient  in  this  instance,  as  in  some 
others,  to  sacrifice  logical  order  to  the  convenience  of  the 
reader ;  and  such  observations  as  seem  to  be  required  by  the 
Contract  of  Agency,  properly  so  called,  are  subjoined  in  the  f6l- 
lowihg  section. 

a  warrant  on  mesne  process,  to  distrain  than  that  on  which  Sir  Jcmes  Mansfidd 

the  goods  of  A ;  the  bailiff  levied  the  debt  appears  to  have  placed  it.    In  Smith  v. 

upon  the  goods  of  B,  and  paid  it  over.  Sleap,  12  M.  &  W.  588,  ParkCf  B.,  refer- 

Mddf  that  monej  had  and  received  would  ring  to  Snowdon  v.  Davis,  said :  "  It  was 

lie  against  the  bailiff.    Mansfield,  C.  J.,  there  held  that  a  party  who  had  received 

said :  "  The  bailiff  pays  the  money  over  money  wrongfully  could  not  set  up  as  a 

to  the  sheriff,  and  the  sheriff  to  the  exche-  defence  tliat  he  had  received  it  for,  and 

quer,  and  it  is  objected,  that  as  it  has  paid  it  over  to,  a  third  person.''    In  the 

been  paid  over,  the  action  for  money  had  same  cose  a  dictum  of  the  Court  of  Ex^ 

and  received  does    not  lie  against    the  chequer  is  reporte(f,  to  the  effect  that  a 

baili  ff;  and  this  is  compared  to  the  case  of  payment  to  A,  expressly  as  the  agent  of 

an  agent,  and  the  authorities  arc  cited  of  B,  for  the  purpose  of  redeeming  goods 

Sadler  v.  Evans ;   Campbell  v.  Ilall,   1  wrongfully  aetamed  by  B,  antl  a  receipt 

Cowp.  204 ;  Bnller  v.  Harrison,  2  id.  565,  by  A  expressly  for  B,  would  make  a  case 

and  several  others.    In  the  case  of  Sadler  upon  which  an  action  acainst  A  for  monev 

V,  Evans,  the  money  was  paid  to  the  agent  Iiad  and  received,  could  be  maintained, 

of  Lady  Windsor,*  for  Lady  Windsor's  And  in  the  case  of  Parker  v.  Bristol  and 

use ;  in  that  of  Buller  v.   Harrison,  the  Exeter  Railway,  7  £.  L.  &  £.  528,  where 

money  was  paid  to  the  broker,  expressly  the  defendants  had  refused  to  deliver  the 

for  the  benefit  of  the  assured.    In  Pond  u.  plaintiff's  goods  until  he  paid  an  excess 

Underwood,  the  money  was  paid  for  the  over  the  proper  amount  one  for  freight 

use  of  the  administrator.    Can  it  in  this  money,  it  was  held  that  he  might  maintain 

case  be  said  with  any  propriety,  that  the  an  action  to  recover  this  excess  from  the 

money  was  paid  to  tHe  bailiff  for  the  pur-  defendants,  although  they  received  a  por- 

pose  of  paying  it  to  tlie  sheriff,  or  to  the  tion  of  it  only  as  agents  for  the  Great 

mtent  that  the  sheriff  might  pay  it  into  iho  Western  Hailway  Company ;  the  principle 

exchequer?    The  plaintiff  pays  it  under  being  "that  an  action  lor  money  nad  and 

the  terror  of  process,  to  redeem  his  goods,  received  lies  to  recover  back  money  which 

not  with  an  intent  that  it  should  be  deliv-  has  been    obtained  through    compulsion 

ered  over  to  any  .one  in  particular."    But  even  although  it  has  been  received  by  an 

this  case  has  been  regarded  by  high  au-  agent  who  acted  for  the  principal." 
thority  as  establishing  a  stronger  doctrine 
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SECTION   XIII. 

THE  RIGHTS  AND  OBLIGATIONS   OF  PRINCIPAL  AND  AGENT  AS  TO 

EACH  OTHER. 

■ 

An  agent  with  instructions  is  bound  to  regard  them  in  every 
point;  nor  can  he  depart  from  them,  without  making  *  himself 
responsible  for  the  consequences.  (/)  If  he  have  no  instruct 
tions,  or  indistinct  or  partial  instructions,  his  duty  will  depend 
upon  the  intention  and  nnderbtan ding  of  the  parties.  This  may 
be  gathered  from  the  circumstances  of  the  case,  and  especially, 
from  the  general  custom  and  usage  in  relation  to  that  kind  of 
business,  (k)  But  he  cannot  defend  himself  by  showing  a  con* 
formity  to  usage,  if  he  has  disobeyed  positive 'instructions.  If 
loss  ensue  from  his  disregard  to  his  instructions,  he  must  sus- 
tain it ;  if  profit  he  cannot  retain  it,  but  it  belongs  to  his  prin* 
cipal.  (/)  • 

A  principal  discharges  his  agent  from  responsibility  for  de- 
viation  from  his  instructions,  when  he  accepts  the  benefit  of 
his  act  (m)     He  may  reject  the  transaction  ^altogether ;  {«)  and 

(j)  Levcrick  v.  Meigs,  1    Cow.  645  ;  Sykes  v,  Giles,  5  M.  &  W.  645  ;  Kingston 

Marshall,   C.  J.,   Manella  v.    Barry,    3  ».  Wilson,  4  Wash.  Cir.  C.  315,  —  And  if 

Cranch,  415,  439 ;  Kingston  v.  Kincaid,  the  agent  is  employed  to  act  in  some  par- 

1  Wash.  C.  C|  R.  454 ;  Kundle  v.  Moore,  ticular  business  or  trade,  he  may  bind  his 

3  Johns.  Cas.  36 ;  Loraine  v.  Cartwright,  principal  by  following  the  usag-es  of  that 

3  Wash.  C.  C.  R.  151  ;  Fei^uson  u.  for-  trade,  whether  the  principal  is  aware  of 

ter,  3  Florida,  27.  —  "And  no  motive  them  or  not.    Pollock  v.  Stables,  12  Q. 

connected  with  the  interest  of  the  prin-  B.  765 ;  Bayliffe  v.  Butterworth,  1  Exch. 

cipal,    however  honestly  entertained,  or  425 ;  there  Parke^  B.,  distinguishing  the 

however  wisely  adopted,  can  excuse  a  case  of  Bartlett  v.  Pontland,   10  B.  ft 

breach  of  the  instructions."     WcMngtoHy  Cress.  760,  said :    "  That  however  is  a 

J.,  in  Courcier  v.  Ritter,  4  Wash.  C.  C.  R.  different  question  from  the  present,  which  , 

549,   551:    but    compare    Forrestier   v.  is  one  of  contract.    In  the  case  of  a  con-* 

Boardman,  1  Story,  43.  —  If  in  obedience  tract  which  a  person  orders  anotlier  to 

to  the  instructions,  the  agent  do  an  act  make  for  him,  he  is  bound  by  that  con- 

which  is  illegal  in  fact,  though  not  clearly  tract  if  it  is  made  in  the  usual  way." 
in  itself  a  breach  of  law,  nor  known  by  the        (/)  Catlin  v.  Bell,  4  Camp.  184 ;  Farkist 

agent  to  be  so,  he  is  entitled  to  be  indem-  v.  Alexander,  I  Johns.  Ch.  394 ;  Segar  v, 

nffied  by  tlic  principal  for  the  consequences.  Edwards,  1 1  Leigh,  213. 
Bctts  i;.  Gibbins,  2  Ad.  &  EI.  57  ;  Adam-        (m)  Clarke  v.  Perrier,  2  Freem.  48  ; 

son  V.  Jarvis,  4  Bing.  66,  72;  Ives   v.  Prince  r.  Clark,  1  B.  &  C.  186. 
Jones,  3  Iredell's  Law.  538.  (n)  Roe  v.  Prideaux,  10  East,  158. — 

{k)  Marzctti  v..  W^illiams,  I  B.  &  Ad.  If  however,  an  agent  has  done  more  than 

415 ;  Sutton  r.  Tatham,  10  Ad.  &  El.  27  ;  he  was  authorized  to  do,  the  execution, 
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if  he  advanced'  money  on  goods  which  hin  agent  purchased  in 
violation  of  his  authority,  he  is  not  bound  to  return  the  goods 
to  the  agent  when  he  repudiates  the  sale,  but  has  his  lien  on 
them,  and  may  hold  them  as  the  property  of  *the  agent  (a) 
But  he  must  reject  the  transaction  at  once,  and  decisively,  as 
spon  as  fully  acquainted  with  it.  For  if  he  delays  doing  this, 
that  he  may  have  his  chance  of  making  a  profit,  or  if  he  per- 
forms acts  of  ownership  over  the  property,  he  accepts  it,  and 
confirms  the  doings  of  the  agent,  (p) 

Some  conflict  appears  to  exist  as  to  the  right  of  an  agent  to 
delegate  his  authority.  On  the  one  hand,  the  general  principle, 
that  delegatus  non  potest  delegare^  is  certain,  {q)  An  agent  can 
do  for  his  principal  only  that  which  his  principal  authorizes ; 
and  if  the  principal  appoints  an  agent  to  act  for  him  as  his  rep* 
lesentative  in  any  particular  business,  this  agent  has  not  thereby 


AoQgfa  void  as  to  the  excess,  mar  be  held  receive  them.    Clark  v.  'Diguam,  3  M.  & 

j>;ood  for  the  rest,  at  least  in  equity     But  W.  319.  —  In  an  action  on  an  agreement 

It  is  necessary  in  such  a  case  that  the  for  the  sale  of  goods,  at  a  valuation  to*  be 

boundaries  between  the  excess  and  the  made  by  A,  the  issue  was,  whe&er  a  rain- 

execution  of  the  power  should  be  clearly  ation  was  made  by  A.    It  appeared  that 

distingnishable.    Sir  Thomas  Cfarke,  v.  the  goods  were  in  fact  valned  by  B,  A't 

C,  Alexander  v,  Alexander,  2  Yes.  Sen.,  clerk.    ITeUl,  that  tlie  defendant  was  not 

644;   Campbell  v.   Leach,    Ambl.   740;  bound  by  it,  nnless  it  were  shown  that  it 

Vanada  v.  Hopkins,  1  J.  J.  Marsh.  385,  was  agreed  between  the  patties  that  B't 

294 ;  Sugden  on  Powers,  ch.  9,  §  8.  — And  valuation  should  be  taken  as  A's ;  and 

in  some  cases  it  has  been  lield  at  law  that  that  the  feet  of  the  defendants  seeing  B 

an   agent  transcending  his  authority  in  valuing,  and  making  no  objection  until  B 

part,  binds  his  principal  for  the  part  which  told  him  the  amount,  was  not  evidence  of 

was  performed  in  aocordanoe   with  the  sucli  agreement.    £ss  v.  Truscott,  2  Mk  & 

authority.    Gordon  v.  Buchanan,  5  Yerg.  W.  385.  —  A  broker  cannot  delegate  his 

71 ;  Johnson  o.  Blasdale,  1   Smedes  &  authority.    Henderson  r.  Bamewall,  1  Y. 

Marsh.  17. — See  Wintle  s.  Crowther,  1  &  Jer.  387;  Cockran  v.  Irlam,  2  M.  & 

C.  &Jer.  316.  Sel.  301,  iu)/€. —Nor  can  a  factor.    Solly 

(o)  Lord  Harduneke,  Cornwall  v.  Wil.  v.  Rathbone,  2  M.  &  Sel.  298 ;  Catlin  v. 

son,  1  Ves.  Sen.  510 ;  Lord  Eldon,  Kemp  Bell,  4  Camp.  183.  —  A  distinction,  how- 

V.  Pryor,  7  Yes.  240,  247.  ever,  is  to  be  taken  between  die  employ- 

{pj  Prince  v,  Clark,  I  B.  &  Cress.  186 ;  ment  of  a  servant  and  the  delegation  of  the 

Comwall  V.  Wilson,  1  Yes.  Sen.  509.  authority.    An  agent,  like  another  person, 

{a)  Coml)e's  Case,  9  Co.  R.  75  b,  76  a.  mav  act  by  the  hand  of  a  ser\'ant  as  well 

—  This  maxim  has  frequent  application  as  by  his  own  hand,  in  cases  where  the  act 

in  cases  of  powers.    Ingram  v.  Ingram,  2  is  merely  physical,  or  where  mind  enters 

Atk.  88 ;  Alexander  v.  Alexander,  2  Yes.  into  it  so  little  that  it  would  be  absurd  to 

Son.  643 ;  Hamilton  v.  Royse,  2  S.  &  Lcf.  say  that  the  difference  between  one  mind 

330.  —  A  notice  to  quit,  given  by  an  agent  and  another  could  be  of  any  moment, 

of  an  a^nt,  is  not  sufficient  without  a  Lord  EUenbarougky  Mason  v.  Joseph,  I 

recognition  by  the  principal.    Doe  t\  Rob-  Smith,  406.     See  also,  Powell  v.  Tuttle, 

inson,  3  Bing.  N.  C.  677.  —  An  attach-  3  Coms.  396;  Moore  v,  Wilson,  6  Fost. 

ment  for  non-payment  of  costs  cannot  be  332  ;  Comm.  Bank  of  Penn.'  v.  Unioa 

supported  by  a  demand  of  the  costs  by  a  Bank  of  N.  Y.,  1  Keman,  203. 
third  person,  authorized  by  the  attorney  to 
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a  Tight  to  make  anotirer  person  the  representative  of  bis  prin- 
cipal.    The  employment  and  trust  are  personal ;  they  may  rest 
on  some  ground  of  personal  preference  and  confidence,  and  on 
the  knowledge  which  the  principal  has  of  his  agept's  ability,  and 
the  belief  he  has  of  his  integrity.  *  But  if  the  agent,  merely  by 
virtue  of  his  agency,  may  substitute  one  person  in  his  stead,  he 
may  another,  or  any  other,  and  thus  compel  the  principal  to  be 
represented  by  one  whom  he  does  not  know,  or  be  bound  by 
obligations  cast  upon  him  by  one  whom  he  does  know,  and 
because  he  knows  •him  would  refuse  to  employ.     But,  on  the 
other  hand,  the  principal  may,  if  he  chooses,  give  this  very 
power  to  his  agent  (r)     In  the  common  printed  forms  of  letters 
of  attorney,  we  usually  find  the  phrase,  "  with  power  pf  substir 
tntion,*'  and  after  this  a  promise  to  ratify  whatever  the  attorney, 
"  or  his  substitute,"  may  lawfully  do  in  the  premises.     That  the 
agent  has  this  power,  when  it  is  given  to  him  in  this  way,  can- 
not be  doubted.     But  it  must  be  as  certain  that  the  principal 
may  confer  the  same  power  otherwise ;  and  not  only  by  other 
language,  but  without  any  express  words  whatever.  (*)     If  a 
principal  constitutes  an  agent  to  do  a  business  which  obviously 
and  from  its  very  nature  cannot  be  done  by  the  agent  otherwise 
than  through  a  substitute,  or  if  there  exists  in  relation  to  that 
business  a  known  and  established  usage  of  substitution,  in  either 
case  the  principal  would  be  held  to  have  expected  and  have 
authorized  such  substitution,  (l)    So  too,  where  an  agent  without 
authority  appoints  a  substitute,  the  principal  may,  either  by 
words  or  acts,  so  confirm  and  ratify  such  substitution,  as  id 
give  to  it  the  same  force  and  eifect  as  if  it  had  been  originally 
authorized,  (u) 

(r)  PalUser  r.  Ord,  Bunb.  166. — A  ants  to  draw  a  specification  for  a  bailding 
power  caupUxI  with  an  interest,  given  to  A  proposed  to  be  erected,  himself  employed 
and  hu  assigns,  possca  with  the  interest  to  the  plaintiff  to  make  ont  the  quantities, 
A'ti  devisee,  to  the  e^cecutor  of  that  devisee,  whigh  work  was  to  be  paid  for  by  the  suc- 
and  to  the  assignee  of  the  devisee,  &c. ;  cessful  competitor  for  the  building  con- 
fer the  word  assigns  includes  both  as-  taract ;  the  jury  found  a  usage  for  archi- 
siguecs  in  law  and  in  fact.  How  v.  White*  tects  to  have  their  quantities  made  out  by 
HM,  1  Vent.  338,  339,  S.  C.  as  How  v.  surveyors :  —  it  was  held  that  the  plaintiff 
Whitebanck,  1  Fccemnn,  476.                    .  was  entitled  to  recover  compensation  from 

(<)  Moon    V.  Guardians  of   Wliitney  the  defendants.    Moon  v.  Guardians  of 

Union,  3  Biog.  N.  C.  814 ;  GiUis  v.  Bailey,  Whitney  Union,  3  Bing.  N.  C.  814 ;  Le- 

1  Foster,  (N.  H.)  149.  doux  v.  Goza,  4  Louis.  Ann.  160. 

{t)  An  architect  employed  by  defend-  (u)  TXndal,  C.  J.,  Doe  r.  Kobinson,  3 
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A  eubstitate  of  an  agent  who  had  no  authority  to  appoint 
him  cannot  be  held  as  the  agent  of  the  original  principal,  but  is 
only  the  agent  of  the  agent  who  employs  him,  (v)  and  who  is 
accordingly  kis  principal ;  and  the  person  so  employed  is  *boand 
only  to  his  immediate  employer,  and  must  look  only  to  him  for 
compensation,  {vv)  But  a  substitute  appointed  by  an  agent, 
who  has  this  power  of  substitution,  becomes  the  agent  of  the 
original  principal,  and  may  bind  him  by  his  acts,  and  is  respon- 
sible to  him  as  his  agent,  and  may  look  to  him  for  oompensa' 
tion. 

An  agent  is  bound  to  great  diligence  and  care  for  his  prin« 
cipal ;  not  the  utmost  possible,  but  all  that  a  reasonable  man, 
under  similar  circumstances,  would  take  of  his  own  affairs,  (to) 
And  where  the  instructions  are  not  specific,  ^or  do  not  cover  the 
whole  case,  there,  as  we  have  already  stated,  he  is  to  conform 
to  established  usage,  as  that  which  was  expected  from  him.  (x) 
This  usage  may  be  generally  proved  by  ordinary  means ;  but  in 
some  instances,  as  in  relation  to  negotiable  bills  and  notes,  it  is 
required  and  defined  by  the  law ;  and  here  it  must  be  followed 
precisely,  {y)     And  an  agent  is  bound  to  possess  and  exert  the 

BIng:.  N.  C.  677,  679;  Mason  v.  Joseph,  1  Mart.  N.  S.  214 ;  Miranda  v.  City  Bank 

1  Smith,  406.  of  New  Orleans,  6  Louis.  740 ;  Smedes  v. 

[v)  Cobb  V.  Becke,  6  Q.  B.  930;  Rob-  XJtica  Bank,  20  Johns.  372.      Yet  this 

t>in8  V.  Fcnnell,  1 1  id.  248.  liability  may  be  limited  by  the  particular 

(vv)  CleaTCs  v.  Stockwell,  33  Maine,  understanding  of  the  parties ;  as  for  in- 

.341 .  stance  where  an  agent,  dealing  with  nego- 

(w)  Co.  Litt.  89,  a. ;  Chapman  v.  Wal-  tiable  paper,  has  been  accustomed  to  do 

iton,  10  Bing.  57;  Lawler  v.  Keaquick,  1  business  in  a  certain  way  diflTcrcnt  from 

.Johns.  Cas.  1 74 ;  Kingston  v.  Kincaid,  I  that  which  the  law  would  othen\'ise  require. 

Wash.  C.  C.  454.  —  Less  than  ordinary  and  the  principal  employing  him  may  from 

diligence  is  required  of  one  who  acts  as  the  circumstances  he  supposed  to  know 

agent  grntttitously ;  unless  indeed  he  hold  this.    Mills  t;.  Bank  of  U.  S.  II  Wheat, 

himself  out  as  a  person  exercising  one  of  431  ;  see  Allen  v.  Merchants'  Bank,  22 

-certain  privileged  professions  or  trades,  as  Wend.    215;    East    Had  dam    Bank    v. 

that  of  an  attorney.    Doorman  v.  Jenkins,  Scovil,  12  Conn.  303.      And  an  agent  in- 

4  N.  &  Mann.  170,  2  Ad.  &  El.  256 ;  trusted  with  a  negotiable  instmment,  and 
Dartnall  c.  Howajnd,  4  B.  &  Cress.  345.  failing  to  fulfil  bis  duty  with  respect  to  it, 
rSee  infra,  n.  (z).  is  only  liable  like  otlier  agents  to  die  ex- 

(x)  Ante,  p.  69*,  note  (k) ;  Wiltshire  tent  of  the  loss  he  has  caused,  and  does 

V.  Sims,  1  Camp.  258.  —  And  the  usage  not  have  to  assume  the  responsibilities 

-if  followed  (in  the  case  where  there  are  no  which  the  law  merchant  Imposes  upon  a 

^express  instructions),  is  a  defence  to  the  negligent  oarfy  to  tlie  bill.    MarshaU,  C, 

charge  of  negligence.    Russell  v.  Ilankey,  J.,  Hamilton  r.  Cunningham,  2  Brock. 

5  T.  R.  12.  As  to  the  factor's  duty  to  367.  And  see  Van  Wart  v.  Woolley,  3 
ansure,  see  Smith  v.  Lascelles,  2  T.  R.  189 ;  B.  &  Cress.  439,  and  Van  Wart  v.  Smith, 
Tickel  r.  Short,  2  Ves.  Sen.  239.  1  Wend.  219.      An  agent,'  acting  with 

fjf)  Crawford  v.  Louisiana  State  Bank,    ordinary  diligence,  is  not  liable  for  injoriea 
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skill  and  knowledge  necessary  for  the  proper  performanee  of  the 
duties  wbiqh  he  undertakes,  (z) 

•The  responsibility  of  an  agent,  whether  for  positive  miscon* 
dact,  or  for  deviation  from  instructions,  is  not  measured  by  the 
extent  of  bis  cominission,  but  by  the  loss  or  injury  which  he 
may  cause  to  his  principal,  (a)  And  in  general,  a  verdict 
against  a  principal  for  the  act  of  his  servant,  is  the  measure  of 
the  damages  which  the  former  may  recover  against  the  latter,  (b) 
And  the  agent  is  responsible  if  the  loss  could  not  have  hap- 
pened  but  for  his  previous  misconduct,  although  it  was  not 
imitHHliately  caused  by  it.  (c) 

It  may  be  regarded  as  a  prevailing  principle  of  the  law,  that 
an  agent  must  not  put  himself,  during  his  agency,  in  a  position 
which  is  adverse  to  that  of  his  principal*  {d)     For  even  if  the 

caused  by  his  mistake  in  a  doubtful  matter  epithet ;  and  I  intended  to  leave  it  to  the 

of  law.    Mechanics*  Bank  v.  Merchants'  jury  to  say  whether  the  defendant,  being, 

Bank,  6  Mete.  13.  as  appeared  by  the  evidence,  a  persoa 

(z)  One  who  undertakes  to  act  in  a  pro-  accustomed  to  the  management  of  horses, 

fioMional  or  other  clearly  defined  capacity,  was  guilty  of  culpable  negligence.*'    But 

aa  that  of  carpenter,  blacksmith,  or  the  Parker  B.,  only  went  so  far  as  to  say  that, 

like,  is  bound  to  exorcise  the  skill  appro-  "  In  the  case  of  a  gratuitous  bailee,  where 

priate  to  such  trade  or  profession;  and  his  profession  or  situation  is  such  eis  to  imp^ 

this,  it  seems,  although  toe  undertaking  the  possession  ofcompdent  skill,  he  is  equally 

be  isrataitoos.    Dartnall  v.  Howard,  4  B.  liable  for  the  neglect  to  use  it." 

&  Creis.  345 ;  Shiells  v.  Blackbume,  1  H.  (a)  Sivewright  v,  Richardson,  19  Law 

Bl.  IM  ;  Bourne  r.  Diggles,  2  Chitt.311 ;  Times  Reps.  10;  Hamilton  v.  Cunning- 

Ttnddl,  C.  J.,  Lanphier  v.  Phipos,  8  C.  &  ham,  2  Brock.  R.  350 ;  Arrott  v.  Brown, 

P.  479 ;  Denew  v,  baverell,  3  Camp.  451  ;  6  Whart.  9 ;  Frothingham  r.  Everton,  12 

lie^^hton  v.  Sargent,  7  Post.  460.      lu  N.  H.  239 ;  Allen  v.  Suydam,  20  Wend. 

Wilson  V,  Brett,  11  M.  &  W.  113,  it  was  321.     Yet  the  principal  may  maintain  an 

held  that  a  person  who  rides  a  horse  gra-  action  against  the  agent  for  a  breach  of 

tnitously  at  the  owner's  request,  for  the  the  contract  between  them,  and  recover 

purpose  of  showing  him  for  sale,  is  bound,  nominal  damages,  although  there  be  no 

m  doing  so,  to  use  such  skill  as  he  actually  actual  loss.    Marzetti  v.  Williams,  1  B.  & 

possesses ;  and  if  proved  to  be  a  person  Ad.  415 ;  Frothingham  v,  Everton,  12  N« 

conTccsant  with  and  skilled  in  hones,  he  H.  239. 

is  eqnally  liable  with  a  borrower  for  injury  (6)  Mainwaring  r.  Brandon,  8  Taunt, 
done  to  the  horse  while  ridden  by  him.  202,  S.  C.  2  Moore,  125. 
Bolfa,  B.,  siud:  "The  distinction  I  in-  (c)  Davist;. Garrett, 6 Bing. 716;  Short 
tendcsd  to  make  was,  that  a  gratuitous  v.  Skipwith,  I  Brock.  103;  Mallough  v., 
bailee  is  only  bound  to  exercise  such  skill  Barber,  4  Camp.  150 ;  Park  v.  Hamond, 
as  he  possesses,  whereas  a  hirer  or  bor-  id.  344,  S.  C.  6  Taunt.  495 ;  Smith  v, 
rower  may  reasonably  be  taken  to  repre-  Lascelles,  2  T.  R.  187 ;  Bell  v.  Cunning- 
sent  to  the  party  who  lets,  or  from  whom  ham,  3  Pet.  84,  85  ;  De  Tastett  v.  Ciou- 
he  borrows,  that  he  is  a  person  of  compe-  sillat,  2  Wash.  C.  C.  R.  132 ;  Morris  v. 
tent  skill.  If  a  person  more  skilled  knows  Summer!,  id.  203.  But  the  loss  must  be 
that  to  be  dangerous  which  another  not  so  capable  of  being  ascertained  with  reason- 
skilled  aa  he,  does  not,  surely  that  makes  able  certainty.  Webster  v.  De  Tastet,  7 
a  diffteience  in  the  liability.  I  said  I  could  T.  R.  1 57  ;  The  Amiable  Nancy,  3  Wheat. 
see  no  difference  between  negligence  and  560 ;  Smith  v.  Condry,  1  JHow.  28 ;  Tide- 
grmt  negligence  —  that  it  was  the  same  water  Caual  Co.  v.  Archer,  9  Gill  &  J.  479. 
tliiiig,  with  the  addition  of  a  yituperative  (d)  Lees  v,  Nuttall,  2  M.  &  K.  819; 
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honesty  of  the  agent  is  unquestioned,  and  if  his  impartiality 
between  his  own  interest  and  his  principal's  might  be  relied 
upon,  yet  the  principal  has  in  fact  bargained, for  the  •exercise  of 
all  the  skill,  ability,  and  industry  of  the  agent,  and  he  is  entitled 
to  demand  the  exertion  of  all  this  in  his  own  favor,  {e)  This 
principle  is  recognized  to  some  extent  at  law  (/) ;  but  most 
cases  of  this  kind  come  before  courts  of  equity.  Thus,  an 
attorney  may  not  take  a  gift  from  his  client,  although  there  be 
not  the  least  suspicion  of  fraud,  (ff)  But  the  rule  is  applied 
not  so  much  to  those  who  act  as  servants,  or  instruments  for 
some  particular  thing,  as  to  persons  whose  employment  is  rather 
a  trust  than  a  mere  service.  Thus,  one  holding  property  for 
another,  which  it  is  his  duty  to  sell,  cannot  himself  purchase 
it;  (g-)  or  if  he  be  employed  to  buy,  he  cannot  sell.  (A)  A  tech- 
nical reason  given  for  this  is,  that  the  same  person  cannot  both 
buy  and  sell.  But  if  employed  to  sell,  where  he  would  not 
himself  convey  or  transfer  the  property  as  agent,  because  the 
principal  would  do  this  himself,  still  the  agent  cannot  bind  the 
principal  to  make  the  transfer  to  him  or  for  his  benefit,  by  any 
contract  which  he  makes  as  his  agent.  As  agent  to  sell,  it  is 
his  duty  to  get  the  highest  fair  price ;  and  this  duty  is  incom- 
patible with  his  wish  to  buy;  and  so,  vice  versa,  if  he  is  an 
agent  to  purchase.  At  one  time  it  was  understood  to  be  neces- 
sary to  show  that  a  trustee  had  taken  undue  advantage  of  his 
position,  in  order  to  set  aside  a  purchase  by  him  of  that  which 
he  was  a  trustee  to  sell,  (t)     But  this  is  not  so  now.  (j)     At 

Lees  17.  Nuttall,  I  R.  &  M.  53;  Dunbar  {f)tov^Erskine,C.,Wnghtv.FTond, 

V.  I'redennick,  2  B.  &Beatty,  319 ;  Norris  13  Ves.  138 ;  Montesquieu  v.  Sandjrs,  18 

V,  Le  Neve,  3  Atk.  38  ;  Taylor  v.  Salmon,  id.  308  ;  see  Ker  v.  Duugtmnon,  1  iJm.  & 

4  M.  &  Cr.  134  ;  Huguenin  v.Bascley,  14  War.  542;  Middleton  r.  Welles,  4  Bro. 

Ves.  273  ;  Woodhouse  v.  Meredith,  1  Jac.  P.  C.  245.    Sec  also,  Cutts  v.  Salmon,  13 

&  Walk.  24  ;  Barker  v.  Marine  Ins.  Co.,  Eng.  Law  &.  Kq.  316 ;  Uolman  t7.  Loynes, 

2  Muson,  369;  Church  v.  Marine  Ins.  27  id.  168;  Broughton  v,  Broughton,  31 

Co.,  1  id.  344 ;  Parkist  v.  Alexander,  1  id.  587. 

Johns.  Ch.  394 ;  Shepherd  v.  Percy,  4  {g)  Lowther  ».  Lowther,  13  Ves.  108  ; 

Martin,  N.  S.  267 ;  Crook  v.  Williams,  Wren  v.   Kirton,   8  id.   502 ;  Morse    v. 

20  Penn.  St.  Rep.  342;  Coles  v.  Tro-  Boyal,  12  id.  355;  Charter  v.  Trevelyan, 

cothick,  9  Ves.  234.      An  agent  may  not  11  fc.  &  Fin.  714. 

dispute  the  title  of  his  principal,  taU^  the  (h)  Lees  t\  Nuttall,  2  M.  &  K^  819  ; 

principal   obtained  the  goods  fraudulently,  Taylor    v,   Salmon,  4  M.  &  Cr.    139 ; 

Uardmnn  v.  Wilcox,  9  Bing.  382,  n.  (a).  Bunker  v.  Miles,  30  Maine,  431. 

{e)  Thompson  v.  Harelock,  1    Camp.  (i)  Lord  Loughborough,  Whichcote  v. 

527  ;  Diplock  v.  Blackburn,  3  id.  43.  Lawrence,  3  Ves.  750. 

(/)  See  infra,  note  (jj),  {j)  Ex  parte  Lacey,  6  Ves.  627  ;  Ex 
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present,  the  rule  in  equity  appears  to  be,  that  any  act  by  an 
agent  with  respect  to  the  subject-matter  of  the  agency  injurious 
to  his  principal,  may  be  avoided  by  the  principal.  If  an  agent 
to  sell  become  the  purchaser,  or  if  an  agent  to  buy  be  himself 
the  seller,  a  court  of  chancery,  upon  the  timely  application  of 
the  principal,  will  presume  that  the  transaction  was  injurious, 
and  will  not  permit  the  agent  to  contradict  this  presumption  ;  — 
unless,  indeed,  he  can  show  that  the  principal,  when  furnished 
with  all  the  knowledge  he  himself  possessed,  gave  him  previous 
authority  to  be  such  buyer  or  seller,  or  afterwards  assented  to 
such  purchase  or  sale,  (jj) 

*  Among  the  obvious  and  certain  duties  of  an  agent,  is  that 


•Fa 


Tie  Bennett,  10  Vps.  385 ;  Davoadlb.  yent  parties  from  being  without  remedy, 

'anning,  2  John«.  Ch.  252 ;  BrotherB  v.  woula  it  be  held  that  a  sale  by  an  agent  to 

Brothers,  7  Ire.  Kq.   150;   Harrison  v.  himself  is  ayoided  at  law  by  the  mere  dis- 

HcHenry,    9    €reo.   164;  Stardevant   v.  sent  of  the  principal,  wiuiout  proof  of 

Vike,  1    Carter,  (Ind.)  277 ;  Maion  v.  fraud,  or  breach  ot  a  positive  inatmction 

Martin,  4  Marvl.  124.  to  maka  sale  to  some  tliird  -party.    From 

{JJ)  Lord  Eidon,  Coles  v.  Trecothick,  the  langnage  of  the  ooart  in  Jackson  «. 

9  Ves.  234,  247  ;  Lord  Enh'ne,  Lowthcr  Walsh,  14  Johns.  414,  415,  it  may  be  in- 

9.  Lowther,  13  id.  103;- Ex  parte  Fludies,-  fcrred  that  if  A,  as  executor,  sell  land  to 

6  id.  617 ;  Marphy  v.  O'Shea,  2  J.  &  L.  B,  and  B  on  the  same  day  reconyey  to  A, 

422 ;  £    I.  Comp.  v.  Henchman,  1  Yes.  the  legal  title  is  ycsted  ia  A,  in  the  ab- 

Jr.  289  ;  Ex  parte  Bennett,  10  Ves.  885;  sence  of  actual  fraud.    And  diere  is  a 

^ttyer  v.  Court,  8  Ptioe,   127 ;  Fox  v,  stmnc  intimation  in  Willitfms's  Ex'rs  v, 

Afackreth,  2  Bro.   Ch.  400;  The  York  Marshall,  4  6.  &  Johns.  376,380,  that 

Bnildin^B  Co.  v.  Mackenzie,  8  Bro.  P.  C.  even  if  it  be  a  chattel  interest  that  is  sold, 

42 ;  Molony  v.  Keman,  2  D.  &  War.  31 ;  the  principal,  desiring  to  set  aside  the  sale 

Davoue  v.  Fanning,  2  Johns.  Ch.  252 ;  merely  on  the  ground  that  the  agent  was 

McConnell  v.  Gibson,  12  lU.  128;  Pen-  himself  the    purchaser,  must   resort  to 

aonneau  v.  Bleakley,  14  id.  15 ;  Dwight  equity.    And  so  it  seems  to  be  held  in 

V.  Blackmar,  2  Mich.  830 ;  Ctute  v.  Bar-  Massachusetts  :  Harrington  v.  Brown,  5 

rott,  id.  192 ;  Allen  v.  Bryan,  7  Ire.  Eq.  Pick.  621,  per  ntr. ;  Shelton  v.  Homer,  5 

276  ;  Moore  v,  Moore,   1    Selden,  256 ;  Mctc.  467.      In  Perkins  v.  Thompson,  3 

Conger  v.  Ring,  11  Barb.  356  ;  White  v.  N.  H.  144,  it  was  decided  that  a  deputy 

Trotter,  14  Sm.  &  Marsh.  80 ;  Michond  sheriff  who  on  selling  goods  seized  upon 

V.  Girod,  4  How.  503 ;  Green  t;.  Sai^^nt,  an  execution,  was  himself  the  purchaser, 

3S   Verm.   466.      Unless    the   prineipid  thereby  became  guilty  of  a  conversion,  and 

object,  the  transaction  stands  good  ;  and  a  was  liable  in  trover ;  but  the  amount  paid 

third  party  cannot  open  it.    Jackson  t;.  for  the  goods  was  allowed  to  be  given  in 

Van  Dalfsen,  5  Johns.  43 ;  Jackson  v.  evidence  in  mitigation  of  damages.    At 

Walsh,  14  id.  407 ;  Williams's  Ex'rs  v.  that  time,  however,  the  New  Hampshire 

Marshall,  4  G.  &  Johns.  376  ;  Litchfield  courts  possessed  no  equitable  jurisdiction. 

V,  Cadworth,  15  Pick.  31 ;  Pitt  t?.  Betway,  And  see  Lessee  of  Lnzarus  v.  Bryson,  3 

IS  Ire.  L.  69.      How  for  a  court  oflaWy  at  Binn.  54.     In  New^  Jersey,  the  court,  in 

the  instance  of  the  principal,  will  go  in  order  to  give  relief  at  law,  held  that  a  sale 

aroidine  such  sales  or  purchases  by  the  to  himself  by  an  executor,  administrator, 

agent  for  his  own  benefit,  is  not  quite  or  trustee,  intrusted  with  the  sale  of  real 

dear.    Probably  in  no  jurisdiction  where  estate,  must  be  considered  absoltUeiy  void 

chancery  powers  have  existed  from  the  by  common  law.    Den  v,  Hammel,  3 

beginning,  and  where  courts  of  law  have  Harrison,   74,  81 .      See  Mackintosh  v 

not  been  compelled  to  act,  in  order  to  pre-  Barber,  1  Bing.  50. 
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of  keeping  a  correct  account  of  all  money  transsictions,  and 
rendering  the  same  to  the  principal  with  proper  frequency,  or 
whenever  called  on,  (k)  The  court  has  compelled  the  rendering 
of  such  account  after  twenty  years  had  elapsed.  But,  in  gen- 
eral, after  a  considerable  time  has  elapsed,  and  there  are  no  cir- 
cumstances to  repel  the  presumption  of  an  account  rendered, 
accepted,  and  settled,  the  jury  are  instructed  to  make  that  pre- 
sumption. (/)  The  agent  of  an  agent  is  generally  accountable 
only  to  his  own  principal,  and  not  to  *the  principal  of  the  party 
for  whom  he  acts ;  that  is,  only  his  immediate  employer  oan 
call  him  to  account,  (m) 

If  an  agent,  without  necessity,  has  mixed  the  property  of  his 
principal  with  his  own,  in  such  a  way  that  he  cannot  render  an 
account  precisely  discriminating  ||^tween  the  two,  the  whole  of 
what  is  so  undistinguishable  is  held  to  belong  to  the  prin- 
cipal ;  (»)  for  it  was  the  duty  of  the  agent  to  keep  the  property 
and  the  accounts  separate,  and  he  must  bear  the  responsibility 
and  the  consequences  of  not  doing  so. 

As  the  principal  is  entitled  to  receive  from  the  agent  property 
intrusted  to  him,  with  its  natural  increase,  (o)  he  may  charge 
the  agent  with  interest  for  balances  in  his  hands,  unless  the 
nature  of  the  transaction,  or  evidence,  direct  or  circumstantial 

(k)  Topham  v.  Braddick,  1  Taunt.  (m)  Stephens  r.  Badcock,  3  B.  &  Ad. 
572 ;  Lord  Chcdworth  v.  Edwards,  8  Ves.  354,  where  it  was  held  that  money  had  and 
49;  White  v.  Lady  Lincoln,  8  Ves.  363;  rccoivedcould  not  bo  maintained  against  an 
Lord  Hardwicke  v.  Vernon,  14  Ves.  51 U;  attorney's  clerk,  who,  in  the  absence  of  his 
Lady  Orraond  v.  Hutchinson,  13  Ves.  47 ;  master,  and  authorized  by  him,  received 
Luptou  r).  Wliite,  15  Ves.  436;  Pcarse  v.  certain  money  due  to  the  plaintiff  which 
Green,  1  Jac.  &  Walk.  135 ;  Motley  v.  tlie  attorney  had  been  employed  by  the 
Motley,  7  .Iro.  £q.  211.  See  as  to  the  plaintiff  to  collect;  although  the  abisence 
classes  o(,  person  whom  cquitv  will  com-  of  the  attorney  (who  proved  to  be  in  a 
pel  to  account,  Terry  v.  Wacher,  15  Sim.  stat«  of  insolvency)  continued,  and  the 
448.  —  It  seems  that  where  the  agent  has  defendant  had  not  paid  over  the  money  to 
made  a  mistake  in  the  account,  he  will  not  him  or  his  estate.  The  agent  when  he 
be  bound  by  the  account  as  given,  although  received  the  money  had  given  a  receipt 
his  principal  have  acted  upon  the  pre-  signed  "for  Mr.  S.  J.  [the  attorney],  J. 
sumption  of  its  correctness  in  his  deal-  B."  [the  defendant],  bee  also,  Pinto  r. 
ings  with  third  parties — provided  there  Santos,  5  Taunt.  447;  Myler  v.  Fits- 
was  ground  from  which  the  principal  patrick,  Madd.  &  Geld.  360. 
might  reasonably  have  infcn^  ttie  exist-  (n)  Lupton  v.  White,  15  Ves.  436, 440 ; 
ence  of  the  error.  In  the  case  adjudged,  Chcdworth  v.  Edwards,  8  Ves.  46;  Wren 
the  principal  like  die  agent  was  a  broker,  v.  Kirton,  11  Ves.  377;  Hart  v.  Ten 
and  the  mistake  in  the  account  was  one  Eyck,  2  Johns.  Ch.  62, 108. 
which  a  knowledge  of  the  usage  of  the  (o)  Brown  v.  Litton,  1  F.  Wms.  141 ; 
stock  market  might  have  enabl^  him  to  Masscy  v.  Davies,  2  Ves.  Jr.  317 ;  Dip- 
detect.     Dails  V.  Lloyd,  12  Q.  B.  531.  lock  v,  BUickbum,  3  Camp.  43 ;  Short  v. 

(/)  Topham  v.  Braddick,  1  Taunt.  571.  Skipwith,  1  Brock.  103. 
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shows  that  the  intention  of  the  parties  was  otherwise,  (p)  This 
may  be  inferred,  for  instance,  where  there  has  been  a  long  ac- 
cumulation, and  the  money  has  lain  useless  in  the  agent's 
hands,  and  the  principal  has  known  this,  (q) 

(p)  Dodge  V.  Perkins,  9  Pick.  868, 388.  {q)  Lord  EUenhorough  seems  to  have 

"Upon  the  principles  of  the  common  law,  been  of  opinion  in  Rogers  v.  Boehm,  2 

we  think  it  clear  that  interest  is  to  be  £sp.   704,  that   neither   in  law  nor  in 

allowed,  where  the  law  by  implication  equity,  if  money  had  been  remitted  to  an 

msJLes  it  the  duty  of  the  party  to  pay  over  agent,  and  he  suffered  it  to  remain  dead 

the  money  to  the  owner,  without  any  pre-  in  his  hands,  could  he  bo  made  liable  for 

Tions  demand  on  his  part."    Putnam,  J.  interest ;  though  he  should  be  chargeable 

As  to  receivers,  soc  ^^—  v.  Jolland,  8  with  interest  u  he  mixed  the  money  with 

Yes.  72.  his  own,  or  made  any  use  of  it. 
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CHAPTER  IV. 

FACTORS  AND   BROKERS. 

Sect.  L —  Who  is  a  Factor^  and  who  a  Broker. 

The  Factor  is  intrusted  with  the  property,  which  is  the  sub- 
ject-matter of  the  agency ;  the  Broker  is  only  employed  to  make 
a  bargain  in  relation  to  it.  The  compensation* to  both  is  usu- 
ally a  commission ;  and  when  the  agent  guarantees  the  pay- 
ment of  the  price  for  which  he  has  sold  the  goods  of  his  prin- 
cipal, then  the  commission  is  larger,  as  it  includes  a  compensa-* 
tion  for  this  risk.  In  this  case  he  is  said  in  the  books  to  act 
under  a  del  credere  commission.  But  this  phrase  is  seldom 
used  in  this  country,  nor  indeed  is  the  word  factor  often  era- 
ployed  by  mercantile  men.  The  business  of  factors  is  usually 
done  by  commission  merchants,  who  are  generally  called  by 
that  name,  and  who  do  or  do  not  charge  a  guarantee  commis- 
sion as  may  be  agreed  upon  by  the  parties.  But  the  charge  of 
a  guarantee  commission  gives  the  factor  no  increased  authority 
over  the  property,  (r) 

.      SECTION   II. 

« 

OF  FACTORS  UNDER  A   COMMISSION. 

Whether  a  factor  under  a  del  credere  commission  becomes 
thereby  a  principal  debtor  to  his  principal,  or  only  a  surety,  has 
been  somewhat  doubted ;  (s)  but  it  appears  to  be  now  settled 
that  he  is  still  only  a  surety,  and  that  recourse  must  be  had  first 
to  the  principal  debtor,  on  whose  default  only  the  factor  is 
liable,  (i)     It  seems,  however,  to  be  still  held,  that  the  promise 

(r)  Morrifls  v,  Cleasby.  4  M.  &  S.  566 ;  (s)  Grove  v.  DoboiB,  I  T.  B.  lift ;  Lor- 
Thompson  v.  Perkins,  8  Mason,  2dS,  and  crick  v,  Meigs,  I  Gowen,  645,  663,  664.  ^ 
cases  cited  by  Story,  J.  (I)  Houghton  v.  Matthews,  8  B.  4  P. 
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of  the  factor  to  guarantee  the  debt  is  not  within  the  *8tatute  of 
frauds,  as  a  promise  to  pay  the  debt  of  another,  (u)  If  he  takes 
a  note  from  the  purchaser  of  the  goods,  this  note  belongs  to  his 
principal.  But  if  he  takes  depreciated  paper  he  must  make  it 
good,  {v)  If  money  be  paid  him  and  he  remits  it,  he  does  not 
guarantee  its  safe  arrival,  but  is  bound  only  to  use  proper 
means  and  proper  care,  (w) 


SECTION   III. 

OF  THE  BUTIBS  AND  THB  RIGHTS   OF  FAOXOBS  AND  BECKERS. 

A  broker  or  factor  is  bound  to  ordinary  care,  and  is  liable  for 
any  negligence,  error,  or  default,  incompatible  with  the  care 
and  skill  properly  belonging  to  the  business  that  he  under- 
takes, (x)  It  is  his  business  to  sell ;  but  the  power  to  sell  does 
not  necessarily  include  the  power  to  pledge.  This  rule  w^as- 
formerly  applied  with  great  severity ;  (y)   but  it  seems  to  b& 

485  ;  Morris  v,  Cleasbj,  4  H.  &  S.  566 ;  bort  failed,  and  the  bills  were  protested ; 

Gall  V.  Comber,  7  Taunt.  558 ;  Peele  v.  and  this  action  was  brought  to  recover- 

Korthcotc,  7  Tannt.  478}    Coutnrier  v.  the  amount   on    defendants'   ^arantcc^ 

•Uastie,  la  E.  L.  &  £.  563 ;  Bradiej  v.  Washington,  J. :   "  The  goaranty  of  the 

"Richardson,  23  Verm,  720 ;  Thompson  v.  defendants  extended  no  furtljer  than  to  the 

FesrkinS)  3  Mason,  232 ;  Wolff  v.  Koppell,  sales,  and  receipts  of  the  money  arising 

5  Hill,  (N,  Y.)  458.     See  Wolff  v,  Kop-  from  them.    As  to  Imbert's  bill,  there- 

pell,  2  I)enio,  368,  where  conflicting  opin-  fore,  there  is  no  pretence  for  charging  the 

ions  arc  givxin  on  tliis  question  by  Forter  defendants  with  that,  as  it  was  a  bill  pur- 

and  Hand,  Senators.  chased  by  the  defendants,  from  a  man  in 

(u)   Swan  V.  Nesmith,   7  Pick.  220 ;  good  credit,  and  it  was  purchased  for  the- 

Wolff  p.  Koppell,  5  Hill,  (N.  Y.)  458,  S.  purpose  of  a  remittance,  as  the  defendants 

C.  2  Dcnio,  368;  Couturier  v.  Hustie,  16  had  been  directed.    But  the  guaranty  ex- 

E.  L.  &  E.  562 ;  Bradley  v,  Richardson,  tends  to  Walter's  bill,  ^vhich  was  not  pur- 

23  Verm.  720.  diased  with  the  proceeds  of  the  plaintiff's 

(r)  Dunnell  v.  Mason,  1  Story,  543.  goods,  but  was  given  by  a  purchaser  of 

(tr)  Lucas  v.  Groning,  7  Taunt.  164 ;  in  those  goods  instead  of  money.    If  the  de- 

Mnhlcr  r.  Bohlcns,  2  Wash.  C.  C.  378,  fcndants  were  bound  to  guarantee   the 

the  defeodanta  received  consignments  from  payment  of  this  debt  when  contracted,  the 

ihc  plaintiff,  and  engaged  to  sell  them  on  guaranty  continues,  because  a  bill  whicb 

ft  iM  credere  commission,  and  to  guaran-  is  dishonored  is  no  payment" 
tec  tho  debts.    They  sold  to  one  Walte©        (x)  Vere  v.  Smitn,*l  Vent.  121. 
part  of  the  goods,  and  when  the  money        (y)  The  factor  cannot  pledge  the  goodfr 

ibr  which  the  goods  were  sold  became  of  his  principal  as  secnrity  fo»  his  own 

due,  they  took  Walter's  bill  of  exchange  debt.    Paterson  v.  Tash,  2  Str.    1178. 

fbr  the  amount,  and  remitted  the  same  to  The  principal  may  recover  goods  pledged 

the  plaintiff.     They  also  purchased  an-  by  the  factor,  by  tendering  to  him  the  sum 

otlMr  bill  of  one  Imbert,  which  they  also  dae  to  ham,  without  any  tender  to  the 

remitted  to  the  plaintiff,  in  part  payment  pawnee.     Daubigny  v.  Duval,  5  T.  R. 

for  aales  of  Ilia  goods.    Walters  and  Xm-  604;   M'Combie  r«  Davies,  7  East,  5;. 
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now  the  law,  aided  by  some  statutes  both  of  England  *and 
of  this  country,  (z)  that  he  may  pledge  tlie  goods  for  advances 
made  in  good  faith  for  his  principal,  and  perhaps  otherwise  if 
distinctly  for  the  use  and  benefit  of  the  principal,  (a)  or  for  ad- 
vances made  to  himself  to  the  extent  of  his  lien ;  (b)  or,  perhaps 
generally,  if  the  owner  has  clothed  the  factor  with  all  the  indicia 
of  ownership  so  as  to  enable  him  to  mislead  others,  and  the 
pledgee  had  no  notice  or  knowledge  that  he  was  not  owner;  (c) 
and  he  may  pledge  negotiable  paper  intrusted  to  him  by  his 
principal,  to  a  party  who  has  no  notice  or  knowledge  of  his 
want  of  title,  (d) 
V  He  is  bound  to  obey  precisely  positive  instructions,  but  not 
^  mere  wishes  or  inclinations ;  (e)  and  will  be  justified  in  depart- 
ing from  precise  instructions  if  an  unforeseen  emergency  arises, 
and  he  acts  in  good  faith  and  for  the  obvious  and  certain  ad- 
vantage of  his  principal.  (/) 

Factors  or  brokers  must  conform  to  the  usages  of  the  busi- 
ness ;  and  they  have  the  power  such  usages  would  give  them, 
and  can  bind  the  principal  only  to  a  usual  obligation.  A  factor 
need  not  advise  insurance,  still  less  make  insurance  ;  but  having 
possession  of  the  goods,  he  may  insure  them  for  the  owner,  (g-) 
A  factor  has  discretionary  power  in  regard  to  the  time,  mode, 

Solljr  V.  Rathbone,  2  M.  &  S.  298.  Sec  Rathbonc,  2  M.  &  S.  298 ;  Pultnev  r. 
also  De  Bouchoat  v.  Goldsmid,  5  Ves.  Kcvmer,  3Esp.  182;  Urquhart  v.  Mclver, 
211;  Martini  v.  Coles,  1  M.  &  S.  140;  4  Johns.  103,  116.  "A  factor  may  de- 
Fielding  V.  Kymer,  2  Br.  &  Bing.  639;  liver  the  possession  of  goods  on  which  ho 
Queiroz  v.  Truoman,  3  B.  &  C.  342 ;  has  a  fieti  to  a  third  person,  with  notice  of 
Kinder  v.  Shaw,  2  Mass.  398 ;  Odiomc  v.  the  lien  and  with  a  declaration  tliat  the 
Maxcv,  13  Mass.  178;  Bowie  v.  Napier,  transfer  is  to  such  person  as  agent  of  the 
1  McCord,  1 ;  Van  Amringe  v.  Peabodv,  factor,  and  for  his  benefit."  Kent,  C.  J. 
1  Mason,  440;  Whitaker  on  Lien,  123,  {b)  Ibid. 

136 ;  Rodriguez  v.  Heffcman,  5  Johns.  (c)  Boyson   v.   Coles,   6  M.  &  S.  14 ; 

Ch.  429.     He  cannot  barter  the  goods  of  Williams  v.  Barton,  3  Bing,  139. 

his  princip&l,  but  must  sell  them  outright.  (d)  Collins  ?'.  Martin,  1  B.  &  P.  648 ; 

Guerreiro  v.  Peile,  3  B.  &  Aid.  616.  Treuttell  v.  Barandon,  8  Taunt.  100. 

(z)  See  cmte,  p.  51*  n.  (^r),  for  statutes  (e)  Brown  v.  McGran,  14  Peters,  479  ; 
which  regulate  the  power  of  the  factor  to  Ekins  v.  Marklish,  Ambler,  184;  Lucas  v. 
pledge  the  goods  of  his  principal.  For  Gronin^,  7  Taunt.  164. 
interpretations  of  these  acts  see  Stevens  v.  (f)  Judson  v.  Sturgcs,  5  Day,  556 ; 
Wilson,  6  Hill,  (N.  Y.)  512,  S.  C.  3  Druramond  i-.  Wood,  2  Caines,  810; 
Denio,  472  ;  Zachrison  v.  Ahman,  2  Sand.  Liotard  r.  Graves,  3  Caines,  226  ;  Law- 
Sup.  Ct.  68;  Jennings  v.  Merrill,  20  ler  r.  Keaquick,  1  Johns.  Gas.  174;  For- 
Wend.  1  ;  Narulshaw  v.  Brownrigg,  13  restier  v.  Bordman,  1  Story,  43. 
E.  L.  &  E.  261.  («7)  Dc  Forest  v.  The  Fire  Insurance 

(a)   Man    v.    Shiffnor,   2    East,   523 ;  Co.  1  Hall,  84. 
M'Combie  r.  Davics,  7  East,  5 ;  Solly  r. 

[86] 


CH.  IV.]  FACTORS  AND   BROKERS.  *81-*82 

and  circumstances  of  a  sale ;  but  he  must  exercise  this  discre- 
tion in  good  faith ;  and  if  he  *hastens  a  sale  improperly,  and 
without  good  reason,  it  is  void.  (A) 

A  factor  is  a  general  agent  from  the  nature  of  his  employ- 
ment ;  and  if  he  be  known  as  a  general  commission  merchant 
or  factor,  he  binds  the  principal  who  employs  him,  although 
for  the  first  time,  by  any  acts  fairly  within  the  scope  of  his  em- 
ployment, even  if  they  transcend  the  limits  of  his  instructions  ; 
if  the  party  dealing  with  him  had  no  knowledge  of  those  limits. 

If  he  sends  goods  to  his  principal,  contrary  to  order  or  to  his 
duty,  the  principal  may  refuse  to  receive  them,  and  may  return 
them,  or  if  the  nature  of  the  goods  or  other  circumstances  make 
it  obviously  for  the  interest  of  the  factor  that  they  should  be 
sold,  the  principal  may  sell  them  as  his  agent,  (i) 

If  he  have  no  del  credere  commission,  he  may  still  be  person- 
ally liable  to  his  principal ;  as  where  he  makes  himself  liablfe  by 
neglect  or  default;  or  if  he  sells  the  goods  of  several  principals 
to  one  purchaser,  on  credit,  taking  a  note  to  himself,  and  get- 
ting the  same  discounted,  {j)  Or  if  he  sells  on  credit,  and 
when  that  expires  takes  a  note  to  himself.  (A)  But  if  he  sells 
on  credit  and  at  the  time  takes  a  negotiable  note  which  is  not 
paid,  the  loss  falls  on  the  principal,  although  the  note  was  pay- 
able to  the  factor.  (/) 

A  foreign  factor  is  one  who  acts  for  a  principal  in  another 
country ;  a  domestic  factor  acts  in  the  same  country  with  bis 
principal.  A  foreign  factor  is,  as  to  third  parties,  under  ordi- 
nary circumstances,  a  principal.  And  though  his  principal  may 
sue  such  third  parties,  they  cannot  sue  his  principal,  for  they 
act  with  the  factor  only,  and  on  the  factor's  credit'    But  *it 

(A)  Shaw  V,  Stone,  1   Ctish.  228,  248.  (i)  Kemp  v.  Pryor,  7  Vcs.  Jr.  237,  240, 

**  But  it  seems,  if  tho  sale  be  harried  in  247  j  Cornwall  v.  Wilson,  1   Ves.   Sen. 

order  to  enable  tho  factor  to  ronlizo  his  ad-  509. 

ranees,  and  it  is  not  made  in  due  course  [j)  Jackson  v.  Baker,  1  Wash.  C.  C. 

of  business,  it  will  be  void."  ,  .  .  .  The  394,  S.  C.  445 ;    Johnson  v.  O'Hara,  5 

agents  "were  bound  as  factors  to  sell  at  Leigh,  456.      But    not   necessarily    so. 

rc«K>nablc  and  fair  prices  ;  and  it  would  Goodenow  v,  Tyler,  7  Mass.  36 ;  Corlies 

bo  contrary  to  their  duty,  and  a  fraudulent  v.  Gumming,  6  Cowen,  181. 

proceeding  on  their  part  to  sell  the  goods  (k)  Hosmer  v.  Beebe,  2  Martin,  N.  S. 

at  a  greatly  reduced  price,  or,  in  common  368. 

parlance,  to  sacrilice  them,  in  order  tlie  (/)  Messier  i\  Amery,  1    Teates,  540 ; 

more  hastily  to  realize    the  proceeds."  Goodenow  v.  Tyler,  7  Mass.  36. 
Shaw,  0.  J. 
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seems  to  be  otherwise  with  the  domestic  factor.  A  third  party 
dealing  with  him  may  have  a  claim  on  his  principal,  unless  it 
can  be  shown  that  credit  was  given  to  the  factor  exclusively,  (m) 
That  is,  in  the  case  of  a  foreign  factor  the  presumption  of  law 
is,  that  credit  was  given  to  him  exclusively ;  in  the  case  of  a 
•domestic  factor,  that  credit  is  given  to  his  principal ;  but  the 
presumption  may  be  said  to  exist  only  in  the  absence  of  evi- 
dence; for  the  intention  of  the  parties,  to  be  drawn  from  the 
terms  of  the  contract  and  from  circumstances,  will  determine 
whether  the  party  dealing  with  the  factor  dealt  with  him  as 
agent  or  as  principal,  (mm)  It  seems  very  nearly  and  perhaps 
quite  settled,  that  for  the  purpose  of  this  rule,  our  States  are 
not  foreign  countries  to  eacji  other,  (n) 


(m)  Paterson  v.  Gandnseqni,  15  East,  at  Liverpool,  where  there  are  great  deal- 

62 ;   Addison  v.  Gandasscqui,  4  Taant.  inga  with  Scotch  houses,  that  the  plaintiff 

574.     The  following   authorities  distin-  had  given  credit  to  M'Kune  only,  and  not 

guish  the  foreig^n  and  domestic  factors :  to  a  person  living,  though  not  in  a  foreign 

Gonzales  v.  Sladen,  Bull.  N.  P.  130 ;  De  country,  yet,  in  that  part  of  the  king's 

Gaillon   v.   C'Aigle,   1    B.   &  P.    368 ;  dominions  which  rendered  him  not  amen- 

Thomson  v.  Davenport,   9  B.  &  C.  87 ;  able  to  any  process  of  our  courts.    But, 

Kirkpatrick  v.  Stainer,  22  Wend.  244.  instead  of  directing  the  attention  of  the 

(mm)  Green  v.  Kopka,  2  Jur.  N.  S.  Recorder  to  any  matter  of  that  nature,  the 

1049.    In  this   case  it  is  declared  that  point  insisted  upon  by  the  learned  counsel 

'"  there  is  no  rule  of  law  that  a  person  at  the  trial  was,  that  it  ought  to  have  been 

contracting  in  England  as  agent  oi  a  for-  part  of  the  direction  to  the  jury,  that  if  they 

eign  principal  is  personally  liable  on  the  were  satisfied  the  plaintiffs,  at  the  time  of 

contract.    In  all  cases,  whether  the  prin-  the  order  being  given,  knew  that  M*Kime 

cipal  or  agent  is  liable  is  a  question  of  in-  was  buying  goods  for  another,  even  though 

tention,  to  be  ascertained  by  the  terms  of  his  principal  might  not  be  made  known  to 

the  contract  and  the  surrounding  circum-  them,  they,  by  afterwards  debiting  iVJCiinc 

stances."  had  elected  him  for  their  debtor.  The  point 

(n)  In  Thomson  t*.  Davenport,  9  B.  &  made  by  the  defendants'  counsel,  there- 

Cr.  78,  a  purchaser  in  Liverpool  repre-  fore,  was,  that  if  the  plaintiffs  knew  that 

sented  that  ho  bought  for  persons  in  Scot-  M'Kune  was  dealing  with  them  as  agent, 

land,  but  did  not  mention  their  names,  though  they  did  know  the  name  of  tho 

The  seller  did  not  inquire  who  they  were,  principal,  they  could  not  turn  round  on 

and  debited  the  party  purchasing ;  and  it  him.    The  Kecor^er  thought  otherwise : 

was  held  that  he  might  afterwards  sue  tho  he  thought  that  though  they  did  know  that 

principal  for  the  price.    Lord  Tenterden,  M'Kune  was  buying  as  agent,  yet  if  they 

C.  J.,  said  :  "  There  may  be  another  case,  did  not  know  who  his  principal  really  was 

and  that  is  where  a  British  merchant  is  so  as  to  be  able  to  write  him  down  as  their 

ba^iAg  for  a  foreigner.    According  to  the  debtor,  the  defendant  was  liable,  and  so  he 

universal  understanding  of  merchants,  and  of  left  the  question  to  the  jurv,  and  I  think 

all  persons  in  trade,  the  credit  is  then  con-  he  did  right  in  so  doing,     'the  judgment 

siderod  to  be  given  to  tho  British  buyer,  of  the  court  below  must  therefore  be  af- 

and  not  to  the  foreigner.   In  this  case,  the  firmed.  —  In  Kirkpatrick  v.   Stainer,  22 

buyers  lived  at  Dumfries :  and  a  question  Wend.  244,  an  agent  of  a  foreign  mercantile 

Blight  have  been  raised  for  the  considera^  house  who  induced  a  merchant  here  to 

tion  of  the  jury,  whether,  in  consequence  make  a  shipment  of  goods  to  his  princi- 

of  their  living  at  Dumfries,  it  may  not  pals,  to  be  sold  on  commission,  and  engaged 

have  been  understood  among  all  persons  that  insurance  should  be  effected  either  here 
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*The  factor  and  the  principal  may  sometimes  have  conflicting 
claims  against  a  purchaser ;  as  the  factor  for  his  lien  for  ad- 
vances, £cc.,  and  the  principal  for  his  price.     In  general  it  may 


or  in  Europe  on  the  property  shipped,  had  of  contracts  by  an  agent  for  a  principal. 
boon  held  by  the  Supreme  Court  not  to  be  Such  would  seem  to  be  the  authority  of 
persorttUli/  liable  tbr  a  breach  of  the  agree-  this  case ;  but  we  nevertheless  hold  the 
ment  to  insure ;  the  action,  if  maintainable,  rule  to  be  as  stated  in  our  text.    In  Tain- 
lay  only  f^nst  tlie  principals.    This  de-  tor  v.  Prondergast,  3  Hill,  (N.  Y.)  72, 
cision  of  the  Supreme  Court  was  confirmed  Cowen,  J.,  says,  "  This  suit  waa  brought 
by  the  Court  of  Errors,  the  Chancellor,  to  recover  a  sum  of  money  advanced  to 
( Walwoilh,)  with  some  other  members  of  the  defendant,  a  citizen  of  this  State,  in 
the  court,  dissenting  for  reasons  which  cer-  part  payment  for  a  quantity  of  wool  which 
tainly  seem  to  have  much  weight,  although  he  agreed  to  deliver  to  the  plaintiff's  agent, 
they  did  not  suffice  to  convince  a  mtyority  The  contract  was  made  by  the  latter  with- 
of  the  Court  of  Errors.     On  tho  precise  out  disclosing  the  name  of  his  principal, 
question  before  us,  the  Chancellor  savs :  who  was  a  mercliant  residing  at  Hartford, 
•*  Upon  a  careful  examination  of  tho  law  Connecticut.   The  agent  was  a  resident  of 
on  this  subject,  I  have  arrived  at  the  con-  this  State.    The  wool  was  not  delivered 
elusion  that  there  is  a  well-settled  distinc-  as  agreed,  and  the  question  is,  whetlier  an 
tion  between  the  personal  liability  of  an  action  can  be  maintained  by  the  principal. 
agent,  who  contracts  for  the  benci^t  of  a  It  may  be  admitted,  as  was  urged  in  the 
domestic  principal,  and  one  who  contracts  argument,  that  whether  the  principal  be 
for  a  principal  who  is  domiciled  in  a  foreign  considered  a  foreigner  or  not,  his  agent 
country.    1  do  not  think  that  by  our  com-  omitting  to  disclose  his  name,  would  bo 
mercial  usage  it  is  applicable  to  the  case  personally  liable  to  an  action.    Even  in 
of  a  principal  who  is  domiciled  in  anotlier  case  of  a  foreign  principal,  however,  I  ap- 
State  of  the  Union ;  as  the  interests  of  prehend  it  would  be  too  strong  to  say,  that 
trade  do  not  seem  to  require  it.    Besides,  when  discovered  he  would  not  he  liable 
it  does  not  appear  to  have  been  applied  in  for  the  price  of  the  commodity  pui-chased 
England  to  the  case  of  a  principal  nwid-  by  his  agent.     This  may  indeed  be  said, 
ing  in  Scotland ;  although  in  the  case  of  when  a  clear  intent  is  shown  to  give  an 
ThoiiLson  r.  Davenport,  before  referred  to,  exclusive  credit  to  the  agent.    I  admit 
Lord  Tcnterden  supposed  it  might  have  that  such  intent  may  be  inferred  from  the 
been  a  proper  subject  of  inquiry  for  tho  custom  of  trade,  where  the  purchaser  is 
jury,  whether  there  was  not  a  usage  of  known  to  live  in  a  foreign  country.    No 
trade  at  Liverpool  to  give  the  credit  to  the  custom  was  shown  or  pretended  in  the 
agent  where  the  principal  resided  in  Scot-  case  at  bar ;  and  where  the  parties  reside 
land.    So  far  as  the  law  is  settled  on  the  in  different  Stat^  under  the  same  confed- 
sabject,  however,  it  only  applies  .to  a  prin-  eration,  this  has  been  held  essential  to 
eipal  domiciled  in  a  foreign  country;  or,  exonerate  the  principal.     ^Thomson  v. 
in  the  language  of  the  common  law,  '  be-  Davenport,  9  B.  &  Cr.  78.)    It  will  bo 
jond  the  seas.'  "    Senator  Yerplank  gave  seen  by  this  case  and  others  referred  to  by 
the  only  other  opinion.  -  He  thought  the  it,  that  the  usual  and  decisive  indication 
Supreme  Court  right,  and  tlic  majority  of  of  an  exclusive  credit  is  where  the  credi- 
the  Court  of  Errors  agreed  with  }iim.    But  tor  knows  there  is  a  foreign  principal,  but 
he  rests  his  opinion  on  the  ground,  that  makes  his  charge  in  account  agamst  the 
the  English  rule,  that  the  factor  of  a  agent.    If  the  seller  be  kept  in  ignorance 
foreign  principal  is  himself  liable  to  tlio  that  he  is  selling  to  an  agent  or  factor,  I 
exclusion  of  the  principal,  rests  entirely  am  not  aware  of  a  case  which  denies  a 
apon  the  custom  of  trade  in  England,  and  concument  remedy."    We  understand  the 
is  no  part  of  the  common  law,  nor  of  the  court  to  mean,  that  whero  the  principal 
law-merchant  generally ;  and  is  not  the  purchaser  is  known,  and  is  known  to  live 
law  of  this  country,  unless  a  particular  m  a  foreign  country,  there  the  existing 
custom  could  be  proved  which  should  give  custom  of  trade  leads  to  the  inferonce  that 
that  effect  to  tho  contract.    And  thercforo,  credit  was  given  exclusively  to  tlie  agent. 
in  the  absence  of  such  evidence  of  custom,  And  this  we  think  the  true  rule. 
the  principal  is  liable  as  in  any  other  cases 
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be  said  that  a  purchaser  who  pays  to  either,  will  be  protected 
against  the  other,  if  he  have  no  notice  or  knowledge  of  any 
valid  claim  or  right  belonging  to  the  other,  (o)  But,  exoepting 
when  such  rights  exist  in  the  factor,  the  principal  has  a  higher 
right  than  he,  and  may  enforce  a  contract  with  a  third  party,  for 
his  own  benefit. 

*A  factor  may  buy  and  sell,  sue  and  be  sued,  collect  money, 
receive  payments,  give  receipts,  &c.  in  his  own  name ;  but  a 
broker  only  in  the  name  of  his  principal,  {p)  A  factor  has  a 
lien  on  the  property  in  his  hands,  for  bis  commissioil,  advances, 
and  expenses ;  {q)  but  as  possession  is  necessary  to  give  a  lien, 
a  broker  has  no  lien,  (r)  In  the  transaction  of  business  these 
relations  are  sometimes  confounded,  and  it  is  not  always  easy 
to  distinguish  between  the  factor  and  the  broker.  The  best 
test,  however,  is  in  the  fact  of  possession ;  but  even  with  this  a 
party  may  sometimes  be  held  to  be  a  broker,  (i)  Neither  can 
delegate  his  authority,  (t)  The  broker  may  certainly  be  the 
agent  of  both  parties,  and  often  is  so ;  but  it  would  seem  from 
the  nature  of  his  employment,  that  the  factor  can  be,  generally 
at  least,  the  agent  only  of  the  party  who  employs  him. 

Neither  has  a  right  to  his  commissions,  as  a  general  rule, 
amtil  the  whole  service,  for  which  these  commissions  are  to 
-compensate,  is  performed,  (u)  But  wherfe  the  service  is  begun, 
^nd  an  important  part  performed,  and  the  factor  or  broker  is 
{prevented  by  some  irresistible  obstacle  from  completing  it,  and 


{o)  Drinkwater  v.  Goodwin,  Cowpcr,  528.  And  the  factor  obtains  sn  interest 
-J51  ;  Atkyns  v.  Ambor,  3  Esp.  493 ;  sufficient  to  support  his  lien,  vpon  accept* 
0)ppia  V.  Craig,  7  Taunt.  243 ;  Hudson  ing  a  draA;  drawn  upon  tlio  fiiith  of  the 
.V.  Granger,  5  B.  &  Aid.  27.  And  see  goods.  Nesmtth  v.  Djetng,  &c.  Co.  1  Cur- 
post,  418,  vol.  2,  248.  tis^HdO;  Bank  of  Rochester  v.  Jones,  4 

ip)  Baring  v.  Corrie,  2  B.  &  Aid.  143;  Corns,  497. 
Hearshv  v,  Uichox,  7  Eng.  (Ark.)  125.  (r)  See  Jordan  v.  James,  5  Ham.  99, 

(7)  Williams  v.   Littlencld,  12  Wend,  where  the  several  classes  of  liens  are  dis- 

362  ;  Ilolbrook  v.  Wight,  24  Wend.  169.  cussed,  and  the  cases  cited.    Bat  it  is  of 

The  factor  has  a  general  Hen,  to  secure  the  very  essence  of  a  lien  that  possession 

all  advances  and  liabilities,  upon  all  goods  accompanies  it. 
which  come  to  his  hands  as  factor.    Godin        (s)  Pickering  v.  Busk,  15  East,  38. 
V.  London  Assur.  Co.  1  Burr.  494 ;  Hoi-        {t)  Catlin  v.  Bell,  4  Camp.  183 ;  S0II7 

iingworth  v.  Tooke,  2  H.  Bl.  501 ;  Cowel  v.  Rathbone,  and  Cockran  v.  Irlam,  in 

V.   Simpson,   16   Yes.   276;    Stevens  v.  note  (a),  2  M.  &  S.  298. 
Robins,  12  Moss.  180;  Bryce  v.  Brooks,        (u)  Hamond  r.  Holiday,   1   C.  &  P. 

:26  Wend.  367 ;  The  Frances,  8  Cranch,  384 ;  Dalton  v.  Irvin,  4  C.  &  P.  289 ; 

■419 ;  Dixon  v.  Stansfield,  11  £.  L.  &  E.  Broad  i\  Thomas,  7  Bing.  99. 
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19  himself  without  fault,  there  it  would  seem  that  he  may  de- 
mand a  proportionate  compensation,  (v)  Neither  can  have  any 
valid  claim  for  his  commissions  or  other  compensation,  if  he 
has  not  discharged  all  the  duties  of  the  employment  which  he 
has  undertaken,  with  proper  eare ,  and  skill,  and  entire .  fidel- 
ity, {to)  And  for  his  injurious  default,  he  not  only  loses  his 
daim,  but  the  principal  has  a  claim  for  'damages,  (x)  And  if 
he  has  stipulated  to  give  his  whole  time  to  his  employer,  he 
will  not  be  permitted  to  derive  any  compensation  from  services 
rendered  elsewhere,  (y)  Neither  the  factor  nor  broker  can  ac- 
quire any  claim  by  services  which  are  in  themselves  illegal  or 
immoral,  or  against  public  policy,  (z) 

If  a  factor,  with  power  to  seU,  has  made  advances  to  his 
principal,  it  is  not  quite  certain  whether  these  advances  take 
from  the  principal  the  power  of  revocation.  From  the  cases  it 
would  seem,  that  the  weight  of  authority  in  this  country  is 
against  the  power  of  the  principal  to  revoke  an  authority  which 
has  thu9  become  coupled  with  an  interest  But  in  England  it 
seems  to  be  otherwise,  (a) 

{v)  Hainond   v.    Holiday,  1  C.  &  P.  {x)  Seo  note  (a),  p.  74*. 

384 ;   Broad  v.  Thomas,  7    Bing.    99 ;  (y)  Thompson  v.  Havelock,  1   Camp. 

Headt7.  Rann,  10  B.  &*C.  438.  527  and  cases  cited 'in  note;  Massey  v, 

{w)  Denew  v.  Daverell,  3  Camp.  451 ;  I)avi(%,  2    Yes,   Jr.    317  ;    Gardner   v. 

Hamond   v.  Holiday,  1   C.  &  P.    384 ;  M'Cutchcon,  4  Beavan,  534. 

White  V.  Chapman,  1  Stailc.  118;  Hurst  (z)  Haines  v.    Bosk,  5  Tannt.    521; 

V.  Holding.  3  Taunt.  32;  Dodge  v.  Tile-  Josephs  v.  Pebber,  3  B.  &  C.  639  ;  Wy- 

ston,  12  Pidc.  328.    See  also  Shaw  v.  btird  v,  Stanton,  4  £sp.   179 ;  Buck  v, 

Arden,   9  Bing.  287 ;   Hill  v.  Feather-  Buck,  1  Camp.  547 ;  and  Rex  v.  Shat- 

stonhaagh,  7  Bing.  569.    As  to  his  duty  ton,  in  note;   Armstrong  v.  Toler,   11 

to   keep  accounts,  see  White  v.  Lady  Wheat.  258. 

lincoln,  ^  Yes.  363.  He  must  not  con-  (a)  See  note  (A),  p.  58,  in  which  the 
foond  the  principars  property  with  his  cases  on  this  question  are  given  in  con- 
own.  Lupton  t*.  White,  15  Yes.  432.  ncction  with  the  more  general  subject  of 
He  cannot  recover  his  compensation  if  he  a  revocation  of  an  authority  coupled  with 
baa  embezzled  the  principal's  funds,  al-  an  interest, 
though  it  exceeds  the  amount  embezzled. 
Tomer  u.  Robinson,  6  C.  &  P.  16,  n.  (g). 
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CHAPTER  V, 


SERVANTS. 


In  England  the  relation  of  master  and  servant  is  ia  many 
respects  regulated  by  statutory  provisions,  and  upon  some  points 
is  materially  affected  by  the  existing  distinction  of  ranks,  and 
by  rules  which  have  come  down  from  periods  when  this  dis- 
tinction was  more  marked  and  more  operative  than  at  present. 
In  this  country  we  have  nothing  of  this  kind.  "With  us,  a  contract 
for  service  is  construed  and  governed  only  by  the  general  prin- 
ciples of  the  law  of  contracts. 

The  word  servant  seems  to  have  in  law  two  meanings.  One 
is  that  which  it  has  in  common  use,  when  it  indicates  a  person 
hired  by  another  for  wages,  to  work  for  him  as  he  may  direct 
We  may  call  such  a  person  a  servant  in  fact ;  but  the  word  is 
also  used  in  many  cases  to  indicate  a  servant  by  construction  of 
law ;  it  is  sometimes  applied  to  any  person  employed  by  an- 
other, and  is  scarcely  to  be  discriminated  in  these  instances 
from  the  word  agent.  This  looseness  in  the  use  of  the  word 
is  the  more  to  be  regretted,  because  it  seems  to  have  given  rise 
to  some  legal  difficulties  and  questions  which  might  have  been 
avoided.  There  are  important  consequences  flowing  from  the 
relation  of  master  and  servant,  and  it  is  therefore  an  important 
question,  where  this  relation  exists,  and  how  far  it  extends. 
Thus,  if  one  wishes  to  build  or  repair  a  house,  and  contracts 
with  another,  to  do  this,  and  the  contractor  with  another,  and 
this  other  with  still  a  third,  for  perhaps  a  part  of  the  work,  or 
the  supply  of  materials,  and  the  servant  of  the  third  by  his  negli- 
gence injures  some  person,  has  the  injured  party  his  right  of 
action  against  the  owner  of  the  land  or  of  the  house  ?  Undoubt- 
edly if  all  employed  about  the  house  were  his  servaniSj  but  not 
otherwise.  So  if  an  owner  of  coaches  lets  one  with  the  horses 
and  the  coachman  for  a  delGinite  time  or  a  definite  journey, 
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and  while  the  hirer  is  using  the  codeh  the  coachman  by  his 
negligence  injures  a  person ;  has  the  *injured  party  now  an 
action  against  the  owner  ?  Yes,  if  the  coachman  were  at  the 
time  of  the  wrongful  act  his  servant,  and  not  otherwise.  Again, 
if  one  employs  a  person  to  drive  home  for  him  cattle  which 
he  has  bought,  and  gives  the  cattle  up  to  the  driver,  going 
elsewhere  himself,  and  the  driver,  or  a  person  employed  by 
the  driver,  by  his  negligence,  injures  any  one,  the  injured  person 
has,  we  think,  as  in  the  other  instances,  an  action  against  the 
original  party,  if  the  party  who  did  the  wrong  were  at  the  time 
his  servant,  and  not  otherwise.  The  general  principle  is,  that 
a  master  is  responsible  for  the  tortious  acts  of  his  servant,  which 
were  done  in  his  service.  It  is  certain  and  obvious  that  a  mas- 
ter is  not  responsible  for  all  the  torts  of  his  servant;  for  those, 
for  instance,  of  which  the  servant  is  guilty,  when  they  are  en- 
tirely aside  from  his  service,  and  have  no  connection  with  his 
duties,  or  with  the  command  or  the  wish  of  his  master ;  as  if  he 
should  leave  his  master's  house  at  night  and  commit  a  felony. 
There  must,  then,  be  some  principle  which  limits  and  defines  the 
rule,  respondeat  superior.  And  we  think  it  may  be  clearly  seen 
and  stated.  It  is  this :  the  responsibility  of  the  master  grows 
out  of,  is  measured  by,  and  begins  and  ends  with  his  control  of 
the  servant  (aa)     It  is  true  that  the  policy  of  holding  a  ^master 

{aa)  On  this  gronnd  rests  the  distino-  spedal  relation  may  occasion  a  liability 

tion,  now  well  established,  between  the  even  for  the  wilful  tort  of  the  servant. 

negligence  of  the  servant,  and  his  wHfid  As  where  the  relation  ilB  one  of  bailment. 

and  malicious  treapass :  the  act  in  either  In  Sinclair  v.  Pearson,  7  New  Hamp.  227, 

case  being  done  in  the  course  oT  his  em-  Parker y  J.,  giving  the  judgment,  said,  "  It 

ploy.    For  the  former  the  master  mnst  is  evident,  therefore,  that  the  liability  of  a 

answer ;  for  the  latter  ho  is  held  not  liable,  bailee,  for  a  loss  occasioned  by  the  act  of 

nnless  the  trespass  is  proved  to  have  been  a  servant,  cannot  l)c  made  to  depend  upon 

authorized  or  ratified  by  him.    McManus  the  question  whether  the  act  was  wilful  or 

V.  Crickett,  1  East,  106 ;  Croft  v.  Alison,  otherwise ;  or  whether  the  servant,  in  com- 

4  B.  &  Aid.  590 ;  Lyons  v.  Martin,  8  A.  mitting  it,  was  doing,  or  forbearing,  what 

&,  £1.  512 ;  Groodman  v.  Kennell,  1  M.  &  his  master  had  directed ;  for  if  that  wero 

Payne,  241,  3   C.  &  P.  167;  Sadler  v.  the  criterion,  the  bailee  would  never  be 

Henlock,  SO  £.  L.  &  E.  167;  Foster  v.  liable  for  the  act  or  neglect  of  his  servant, 

£ffsex  Baak,  17  Mass.  479 ;   Wright  v.  unless  done  bv  bis  command,  either  ex- 

Wilcox,    19   Wend.  343 ;  Vanderbilt  v.  pressed,  or  in  fact  to  be  inferred ;  but  it 

Richmond  Turnpike  Co.  2  Comst.  479.  must  depend  upon  *  the  question  whether 

— But  it  seems  that  where  the  duty  of  the  the  degree  of  care  and  diligence  required 

master  to  the  party  whoso  property  is  in-  about  the  preservation,  safe-keeping,  &c., 

jared,  is  not  merely  that  which  every  man  of  the  thing  bailed,  lias  been  exercised  by 

owes  to  his  neighbor,  but  a  peculiar  duty  master  and  servant."    And  Ellis  v.  Tur- 

arijing  fh>m  a  special  relation,  there  that  ner,  8  T.  R.  531,  was  referred  to,  where  a 
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to  a  reasonable  care  and  discretion  in  the  choice  of  a  servant 
may  cause  a  liberal  construction  of  the  rule  in  respect  to  aii 
injured  party,  and  may  therefore  be  satisfied  in  some  instances 
with  a  slight  degree  of  actual  control;  but  of  the  soundness 
and  general  applicability  of  the  principle  itself,  we  do  not 
doubt ;  nor  do  we  see  any  greater  difficulty  in  thfe  application 
of  the  principle  than  may  always  be  apprehended  from  the  vari- 
ety and  complexity  of  the  facts  to  which  this  and  other  legal 
principles  may  be  applied.  The  master  is  responsible  for  what 
is  done  by  one  who  is  his  servant  in  fact,  for  the  reason  that 
he  has  such  servant  under  his  constant  control,  and  may  direct 
him  from  time  to  time  as  he  sees  fit ;  and  therefore  the  acts  of 
the  servant  are  the  acts  of  the  master,  because  the  servant  is  at 
all  times  only  an  instrument;  and  one  is  not  liable  for  a  person 

loss  of  part  of  a  cargo  having  occurred  in  directly  contrary  to  his  instructions.  Pbil- 
conscqaence  of  the  misconduct  of  the  mas-  adelphia  and  Reading  Kailroad  v.  Derby, 
ter  of  the  vessel,  and  an  action  having  14  How.  S.  C.  468 ;  Sondiwick  r.  Est^, 
been  brought  by  the  owner  of  the  goo(&  7  Cush.  385.  —  But  in  cases  where  the 
against  the  owners  of  the  vessel,  Lord  master  is  held  liable  on  the  ground  of  an 
jSenyorty  said :  "  Though  the  loss  happened  implied  authority  to  the  servant  to  do  the 
in  consequence  of  the  misconduct  of  the  particular  act  for  him,  if  the  tort  is  a  tres- 
defendants'  servant,  the  superiors  (the  de-  pass  on  the  port  of  the  servant,. the  ma»> 
fendants)  are  answerable  for  it  in  this  ter  must  not  be  sued  in  trespass,  but  case, 
action.  The  defendants  are  responsible  Gordon  v.  Holt,  4  Exch.  365 ;  Sharrod 
for  the  acts  of  their  servant  in  those  things  v.  London  &  N.  Western  Railway  Ck).  20 
that  respect  his  duty  under  them,  though  Law  J.  Rep.  (N.  S.)  Exch.  185,  4  E.  L. 
they  are  not  answerable  for  his  miscon-  &  E.  401,  wneref  a  railway  train,  driven 
duct  in  those  things  that  do  not  respect  at  the  rate  of  fortv  miles  an  hour,  accord- 
his  duty  to  them :  as  if  he  were  to  com-  ing  to  the  general  directions  of  the  com- 
mit an  assault  upon  a  third  person  in  the  pany  to  the  driver,  ran  over  and  killed 
course  of  his  voyage." —  The  rule  estab-  some  sheep  which  had  strayed  upon  the 
lishcd  in  McManus  v.  Crickett,  is  criti-  line  in  consequence  of  the  defective  fences 
cized  W  Reeve,|pom.  Rel.  357;  and  in  the  of  the  company.  It  appeared  that  if  the 
case  of  the  Druid,  1  Wm.  Rob.  405,  Dr.  driver  (mtining  the  online  at  the  speed 
Lushington  commented  in  forcible  terms  directed)  had  seen  the  sneep,ho  could  not 
upon  the  hardship  of  the  rule,  and  ex-  have  stopped  the  train  in  time  to  prevent 
pressed  regret  at  its  adoption. — If  a  the  collision.  JETe/G?,  that  the  company 
master  give  general  directions  which  nat-  were  not  liable  in  trespass  for  the  injury ; 
urally  occasion  the  commission  of  a  tort  but  that  the  action  should  have  been  case, 
by  the  servant  executing  them,  the  mas-  cither  for  permitting  tlie  fences  to  be  out 
tor  is  liable,  notwitlistanding  ho  never  of  repair,  or  for  directing  the  serv.int  to 
commanded  that  particular  act  Rex  v.  drive  at  such  a  rate  as  to  interfere  with 
Nutt,  Fitzg.  47  ;  Lord  Tenterden,  Rex  v.  the  right  of  the  sheep  to  be  on  the  railway. 
Gutch,  M.  &,  Malk.  437,  438 ;  Attorney-  It  was  observed  in  .the  judgment-,  Uiat, 
General  v.  Siddon,  1  Tyr.  49  ;  Gregory  v.  notwithstanding  the  order  to  the  driver  to 
Piper,  9  B.  &  C.  59 1 ;  Lord  Lonsdale  v.  Lit-  proceed  at  a  great  speed,  it  did  not  follow 
tledale,  2 II.  Bl.  267,  299  ;.Sly  v.  Edglcy,  6  as  a  neceamry  consequence  that  the  engine 
Esp.  6.  And  where  the  servant  is  in  the  em-  would  infringe  on  the  plaintiff's  cattle; 
ploy  of  the  master,  and  the  acts  com-  and  the  case  was  distinguished  from 
plained  of  are  done  in  the  course  of  the  Gregory  v.  Piper,  9  B.  &  C.  591,  on  tills 
employment,  the  master  is  responsible  ground, 
although  the  acts  were  done  in  a  way 
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who  is  a  servant  only  by  construction,  excepting  so  far  as  this 
essential  element  of  control  and  direction  exists  between  them* 
We  should  therefore  •say  that,  in  the  instances  we  have  before 
supposed,  the  owner  of  the  land  or  the  house  was  not  responsi- 
ble for  the  tort  of  the  servant  of  the  subcontractor,  nor  would  he 
have  been  for  the  tort  of  the  subcontractor  or  of  the  first  con- 
tractor. They  were  not  his  servants  in  any  sense  whatever ; 
they  were  to  do  a  job,  and  when  this  was  done  he  was  to  pay 
the  party  whom  he  had  promised  to  pay  ;  and  this  was  all.  In 
accordance  with  this  rule  it  is  settled  that  where  the  negligent 
party  exercises  a  distinct  and  independent  calling,  his  employer 
is  not  liable,  (b)  and  if  the  negligence  be  committed  in  the  per- 
formance of  a  piece  of  work  undertaken  in  consequence  of  a 
special  contract,  in  such  case  the  contractor  is  solely  responsi- 
ble, (bb)  Nor  does  it  make  any  difference  if  the  contractor  be, 
in  matters  beside  the  contract,  the  servant  of  the  other  con- 
•  tracting  party,  {be)  And  the  party  with  whom  the  contractor 
engages  is  not  liable,  although  acts  are  done  by  the  contractor 
or  his  servants  amounting  to  a  public  nuisance,  so  long  as  the  act 
contracted  for  is  not  in  itself  a  nuisance,  (bd)  Yet  if  the  act 
to  be  done  be  itself  an  unlawful  one,  or  necessarily  involves  in 
its  performance  the  commission  of  a  public  nuisance,  the  em- 
ployer is  not  discharged  from  liability  on  the  ground  that  the 
party  employed  was  a  contractor,  because  in  such  case  he  has 
complete  control,  and  expressly  commands  the  act  to  be 
done,  (be)     But  if  the  contracting  party  employs  •persons  to  do 

(b)  MiUt|^n  V.  Wedge,  12  Ad.  &  El.  power  of  removal,  provided  this  authority 

737  ;  Murtm  r.  Tcmpcrlev,  4  Q.  B.  298 ;  is  not  so  extensive  as  in  effect  to  render 

l)eForrest  v.  Wright,  2  Mich.  368.  the  servant  no  longer  the  contractor's  ser- 

(bb)  Allen  r.  Hoyward,  7  Q.  B.  960.  vant.     Where  a  company,  empowered  by 

{be)  Knight  v.  Fox,  5  Exch.  72,  1  E.  act  of  Parliament  to  construct  a  railway, 

I<.  &  E.  477.  contracted  with  certain  persons  to  make 

{bd)  Overton   v.  Freeman,  3  Carr.  &  a  portion  of  the  line,  and  by  the  contract 

Kir.  49;  S.  C.  8  £.  L.  &  E.  479.  reserved  to  themselves  the  power  of  dis- 

(be)  Pcachey  v.  Rowland,  16  E.  L.   &  missing  any  of  the  contractor's  workmen 

£.  442 ;  Ellis  v.  Sheffield  Gas  Consumers  for  incompetence  ;  and  the  workmen,  in 

0>.  22  E.  L.  &  E.  198.  —  It  is  a  conso-  constructing  a  bridge  over  a  public  high- 

qnencc  from  the  principles  stated  in  the  way,  negligently  cause<I  the  death  of  a 

text,  that  if  a  contractor  himself  employ  person  passing  beneath  the  highway,  by 

a  servant,  he,  and  not  the  original  em-  allowing  a  stone  to  fall  upon  him : — //e/a, 

ploycr  is  liable  for  the  conduct  of  that  in  an  action  against  the  company,  upon 

servant.    And  the  general  employer  does  stat.  9  &  10  Vict.  c.  93,  by  the  adminis- 

Dot  become  liable  even  if  he  nave  a  do-  tratrix  of  the  deceased,  that  they  were  not 

gree  of  control  over  the  servant,  and  the  liable ;  and  that  the  terms  of  tne  contract 
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the  work,  not  on  a  contract,  but  on  day«'  wages,  he  would  still 
retain  the  power  of  directing  them  *firom  day  to  day  in  their 
work ;  and  this  would  render  him  liable.  But  we  should  still 
hold,  that  if  the  work  done  at  day  wages  were  such  as  to  carry 
with  it  no  implication  or  probability  of  actual  supervision  or 
control,  and  none  such  were  proved  in  fieict,  the  employer  would 
not  be  liable.  For  the  same  reason  we  should  say  that  the 
owner  and  letter  of  a  coach,  horses,  and  coachman,  was  or  was 
not  responsible  to  one  injured  by  •the  negligence  of  the  coach- 
man, as  the  terms  of  the  hiring  and  the  circumstances  of  the 
case  led  to  the  conclusion  that  the  coachman  was  or  not  at  the 
time  of  the  negligence  the  servant  of  the  owner  or  of  the  hirer 
of  the  coach,  (bf)     The  owner  might  doubtless  be  held  respon- 

in  question  did  not  make  any  difference.  serraDts  Irom  a  prescribed  claas.  Whethw 
Beedie  v.  London  &  North  Western  Roil-  he  would  be  liable  where  the  law  abso- 
way  Co.  4  Kxch.  244.  lutely  forbade  him  to  do  that  part  of  his 
'i'ct  a  man  is  none  the  less  liable  for  the  business  himself,  and  still  allowed  him  to. 
negligence  of  his  own  servants  because  select  out  of  a  class  more  or  less  numer- 
they  were  not  directly  employed  by  him,  ous,  is  perhaps  unsettled,  but  the  probabU- 
but  mediately,  through  the  intervention  of  ity  is  ne  would  still  be  held.  Where 
another,  whom  he  has  authorized  to  ap-  there  is  this  personal  prohibition,  and 
point  servants  for  him.  And  Litiledale,  also  an  obligation  by  law  to  take  a  iMcrtie- 
J.,  in  the  able  opinion  so  much  cited,  u/ar  mc/iYnWiMi/,  and  tlms  no  liberty  of  choice 
instances  several  cases  where  the  liability  whatever  is  pennitted,  it  seems  the  mas- 
exists,  although  the  master  has  neither  the  ter's  liability  ceases.  See  Martin  v.  Tem- 
direct  appointment  nor  the  superintend-  perley,  7  Jur.  150,  4  Q.  B.  298;  The 
ence  of  the  servants ;  as  the  liaoility  of  a  Agricola,  2  Wm.  Rob.  10 ;  The  Maria,  I 
ship-owner  for  the  crew  selected  and  gov-  Wm.  Rob.  95 ;  I^ncy  v.  Ingram,  6  M.  & 
erned  by  the  master ;  of  the  owner  of  a  W.  302 ;  Yates  ».  Brown,  8  Pick.  23 ; 
farm,  who  conducts  its  operations  through  Stone  v.  Codman,  15  Pick.  297  ;  Lowell 
a  bailiff,  for  the  inferior  working  men  v,  Boston  &  Lowell  liailroad,  23  Pick, 
hired  by  the  bailiff;  and  of  the  owner  of  24;  Sproul  v,  Hemingway,  14  Pick.  1 ; 
a  mine  for  the  workmen  employed  by  his  Ruffin,  C.  J.,  in  Wiswalh't;.  Brinson,  10 
steward,  and  paid  by  him  on  behalf  of  the  Lre.  L.  563;  Blake  v,  Ferris,  1  Selden 
ma.ster.  To  which  may  bo  added  the  lia-  48 ;  Stevens  v,  Armstrong,  2  id.  435, 1 
bility  of  the  owner  of  a  cluirtcred  ship  for  Jur.  N.  S.  Pt.  2,  425 ;  Kelly  r.  The 
the  negligence  of  the  crew  while  under  the  Mavor,  &c.,of  New  York,  1  Keman,  432. 
immediate  direction  of  the  charterer.  See  {of)  A  party  who  is  not  the  general 
Fcnton  v.  Dublin  Steam  Packet  Co.  8  A.  master  of  a  servant  may  make  him  his 
&  El.  835.  fha  following  convenient  servant  in  a  particular  transaction,  by 
tests  for  ascertaining  in  a  particular  aase  specially  directing  him  thereto,. or  by  a 
whether  a  certain  person  was  the  master  subsequent  adoption  of  what  he  has  done ; 
of  the  servants  in  question,  are  suggested  and  in  this  way  a  special  liabilitv  may  bo 
by  Coleridyey  J.,  7  Jur.  152:  Had  he  the  incurred.  And  in  Quarman  v.  !6nmett,6 
power  of  selecting  tliem  ?  —  was  he  the  M.  &  W.  508,  the  owners  of  the  carriage ' 
party  to  pay  them  ?  —  were  they  doing  his  having  provided  the  driver  with  a  livery 
work  ?  —  were  they  doing  that  work  under  which  he  left  at  their  house  at  the  end  of 
his  control  in  the  ordinary  way  ?  —  Where  each  drive,  and  the  injury  in  question  be- 
the  other  elements  of  liability  exist,  it  is  ing  occasioned  by  his  leaving  the  horses 
no  defence  that  the  master,  voluntarily  while  so  depositing  the  livery  in  their 
performing  part  of  his  work  by  means  of  house,  the  court  ac^owledged  that  if  it 
servants,  was  obliged  by  law  to  take  those  had  appeared  that  the  coachman  went 
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sible  to  the  hirer,  if  the  injured  party  compelled  him  to  make 
compensation,  and  it  could  be  shown  that  the  owner  had 
knowingly  employed  an  insufficient  and  dangerous  servant, 
for  this  would  be  only  to  hold  him  responsible  for  his  own 
negligence.  The  rule  we  have  given  would  not  require  the 
tort  to  be  committed  in  the  master's  presence  in  order  to  hold 
him  responsible.  It  is  enough  if  when  the  tort  was  committed 
the  wrongdoer  was  in  the  service  of  the  master,  and  was  then 
acting  aa  his  servant.  And  this  question  has  been  held  to  be 
a  question  of  fact  for  the  jury,  (c) 

There  seems  to  be  some  extension  of  the  responsibility  of  the 
master,  when  the  work,  in  the  doing  of  which  the  injurious 

into  the  house  to  leave  his  livery  on  that  In  sach  a  case,  as  soon  as  it  is  ascertained 
occasion  under  a  special  order  of  the  own-  that,  as  to  the  transaction  in  question,  ho 
eiSy  or  under  a  general  order  to  do  so  at  is  the  servant  of  either  one,  it  follows  im- 
^  tirae8,  without  leaving  any  one  at  the  mediately  that  he  cannot  be  regarded  as 
horses'  heads,  a  liabiti^  would  have  been  the  servant  of  the  other,  who  therefore  is 
incurred.    In  the  course  of  the  judgment,  not  liable  for  his  negligence.     Hence  in 
Baron  Pdrfee  observed :  **  It  is  undonbt-  the  great  case  of  Laugher  v.  Pointer,  5  B. 
edly  true  that  there  may  be  special  circum-  &  C.  547,  it  was  held  by  Abbatty  C.  J., 
stances  which  may  render  the  hirer  of  job-  and  Littledale,  J.,  (whose  opinion  ha«  since 
horses  and  servants  responsible  for  the  neg-  been  authoritativelv  approved,)  in  opposi- 
lect  of  a  servant,  though  not  liable  by  tion  to  the  view  of  Bayley  and  Holroyd, 
virtue  of  the  general  relation  of  master  and  JJ.,  that  where  the  owner  of  a  caniage 
servant.    He  mav  become  so  bv  his  own  hired  of  a  stable-keeper  a  pair  of  horses  to 
conduct,  as  by  tatdng  the  actual  manage-  draw  it  for  a  day,  and  tne  owner  of  the 
ment  of  the  horses,  or  ordering  the  ser-  horses  provided  a  driver,  through  whose 
yant  to  drive  in  a  particular  manner,  negligent  driving  an  injury  was  done  to 
which  occasions  the  damage  complained  a  horse  belonging  to  a  third  person,  the 
of,  or  to  absent  himself  at  one  particular  owner  of.  the  carriage  was  not  liable  to 
moment,  and  the  like."    See  also  Bur-  be  sued  for  such  injury.    And  the  case  is 
gess  V.  Gray,  1  C.  B.  578.  —  Where  ques-  not  affected  though  the  ownera  of  the  car- 
tion  is  not  made  of  the  fact  oftfiervice,  but  riage  asked  for  that  particular  ser\'ant 
simply  whether  it  is  a  service  of  that  partif  amon^  many.  "  If  the  driver  be  the  servant 
whom  it  is  attempted  to  charge — there  ofthe  job-master,  we  do  not  think  he  ceases 
can  be  no  doubt  that  the  servant  cannot  to  be  so  by  reason  of  the  owner  of  the  car- 
have,  with  respect  to  the  same  act  of  ser-  riage  preferring  to  be  driven  by  that  par- 
Tice,  two   unconnected    masters.     Two  ticular  8er\'ant,  where  there  is  a  choice 
persons  may  be  joint  masters,  and  thereby  amongst  more,  any  more  than  a  hack  post- 
subject  to  a  joint  liability ;  and  such  joint  boy  ceases  to  be  the  seiyant  of  an  inn- 
Uability  may  be  converted  into  a  several  keeper,  where  a  traveller  has  a  particular 
one  by  the  election  of  the  plaintiff  t^  sue  preference  of  one  over  the  rest,  on  account 
one  separately — which  the  law  allows  to  of  his  sobriety  and  careiiilncss.    If,  in- 
be  done  in  actions  of  tort ;  but  "  two  per-  deed,  the  defendants  had  insisted  upon 
sons  cannot  be  made  separately  liable  at  the  horses  being  driven,  not  by  one  of  the 
the  Section  of  the  party  suing,  unless  in  regular  servants,  but  by  a  stranger  to  the 
cases  where  they  would  oe  jointly  liable."  job-master,  appointed   by  themselves,  it 
Uttl«d(de.y  J.,  Laugher  v.  Pointer,  5  B.  &  would  have  made  all  the  difference."   See 
C.  559.    TUs  principle  serves  as  a  test  also  Qnarman  v.  Burnett,  6  M.  &  W.  508 ; 
in  that  difficult  class  of  cases  where  the  Stevens  v.  Armstrong,  2  Seldcn,  435. 
negligent  servant  seems  to  be  in  some        (c)   Per  Lord  Aoinger,  at  nisi  pritts, 
lespeets  in  the  employment  of  one  party,  Brady  v.  Giles,  I  M.  &  Hob.  494. 
and  in  some  respects  in  that  of  another. 
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negligence  occarred,  related  to  real  estate ;  on  the  ground  that 
the  owner  of  such  property  is  bound  to  be  careful  how  his  utse 
of  it  or  acts  in  relation  to  it  affect  third  parties  or  the  public ; 
but  the  limits  of  this  extension  are  not  well  settled.  If  it  haTe 
any  foundation  whatever,  it  must  rest  upon  the  maxim  sic  ntere 
too  ut  alienum  non  l(edas^  which,  while  it  imposes  a  certain  re« 
striction  upon  the  use  of  all  property,  may  be  held  perhaps  to 
apply  more  especially  to  lands ;  and  whoever  permits  any  thing 
to  be  done  u]>on  his  ground,  to  the  positive  damage  of  another, 
may  be  responsible  for  the  nuisance.  This  duty,  however,  can- 
not extend  so  far  as  to  oblige  the  owner  of  land  to  see  to  it  in 
all  cases  that  a  nuisance  is  not  erected  thereon.  The  measure 
of  his  responsibility  must  be  his  reasonable  power  of  control ; 
aod  therefore  it  should  be  sufficient  for  his  exculpation,  that  he 
never,  either  expressly  or  impliedly  sanctioned  the  nuisance.  But 
if  he  let  his  land  with  a  nuisance  upon  it,  he  would,  on  the  same 
principle,  be  liable  for  its  continuance^  as  well  as  for  its  erection, 
although  he  had  reserved  to  himself  no  right  to  enter  upon  the 
land  and  abate  the  nuisance.  And  so  if  he  let  land  for  a  par- 
ticular use  which  must  result  in  a  nuisance,  he  should  perhaps 
be  liable  therefor,  (d) 

((f)  See  Eich  v.  Basteifield,  4  C.  B.  to  decide  whether  in  any  case  the  owner 
788 ;  The  King  t;.  Pedley,  1  A.  &  E.  of  real  property,  snch  as  land  or  houses, 
822,  3  N.  &  M.  627 ;  Fisn  v.  Dodge,  4  may  be  responsible  for  nuisances  occa- 
Denio,  311 ;  Carle  v.  Hall,  2  Mete.  353.  sioned  by  the  mode  in  which  his  property 
And  possibly  this  doctrine  may  enter  into  is  used  by  others  not  standing  in  the  rela* 
the  decision  in  Burgess  v.  Gray,  above  re>  tion  of  servants  to  him,  or  part  of  his 
fcned  to.  —  It  was  once  believed  that  the  family.  It  may  be  that  in  some  cases  he 
owner  of  fixed  property,  as  distinguished  is  so  responsible.  But  then,  his  liability 
from  the  owner  of  a  personal  chattel,  was  must  be  founded  on  the  principle  that  he 
liable  in  a  peculiar  manner  (in  addition  to  has  not  taken  due  care  to  prevent  the 
the  liability  noticed  in  the  text)  for  inju-  doing  of  acts  which  it  was  his  duty  to  pre- 
ries  resulting  from  the  negligent  manage-  vent,  whether  done  by  his  servants  or 
ment,  by  any  one  soever  of  such  property,  others.  If,  for  instance,  a  person  occupy- 
Littiedcde^  J.,  Laugher  v.  Pointer,  5  B.  &  'ms  a  house  or  a  field  should  permit  an- 
C.  560 ;  Judgment,  Quarman  v.  Burnett,  other  to  cany  on  there  a  noxious  trade, 
6  M.  &  W.  510.  But  the  supposed  dis-  so  as^  to  be  a  nuisance  to  his  neighbors,  it 
tinction  was  quite  disregarded  in  Allen  v.  may  be  that  he  would  be  responsible, 
Hayward,  7  Q.  B.  960 ;  and  in  Reedie  i;.  though  the  acts  complained  of  were  neither 
London  and  North- Western  Railway  Co.,  his  acts  nor  the  acts  of  his  servants.  He 
4  Exch.  244,  it  was  expressly  overruled,  would  have  violated  the  rule  of  law, '  Sic 
There  Ralfe,  B.,  giving  the  judgment,  vtere  tuo  ut  alienum  non  Utdas,* "  Bush  r. 
said :  "  On  full  consideration,  we  have  Steinman,  1  B.  &  Pul.  404 ;  Randleson  v. 
come  to  the  conclusion  that  there  is  no  Murray,  8  A.  &  El.  109,  and  other  cases 
such  distinction,  unless  perhaps  the  act  of  that  class,  must  be  regarded  as  snbstan- 
complained  of  is  such  as  to  amount  to  a  tially  overruled ;  and  such  American  de- 
nuisance It  is  not  necessary  dsions  as  were  made  before  the  recent 
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Of  the  general  principles  of  the  law  of  contracts  applicable 
to  the  contract  of  service,  we  have  already  considered  some 
nnder  the  head  of  Agency ;  and  we  shall  defer  the  considera- 
tion of  others^  and  of  the  questions  which  they  present,  to  the 
third  Book  of  this  Part,  which  relates  to  the  subject-matter  of 
contracts,  and  to  the  chapter  upon  the  topic  of  the  Hiring  of 
Personal  Service. 

investigations,  in  deference  to  those  cases,  it  seems  difficalt  to  reconcile  with  the  cnr- 

will  not,  it  is  presumed,  be  adhered  to.  rent  of  recent  English  decisions.  See  also, 

De  Forrest  v.  Wright,  2  Mich.  968.    See,  Lowell  v.  Boston  and  Lowell  R.  R.  Co. 

however,  the  Mayor,  &c.,  of  New  York  v,  23  Pick.  24 ;  Gardner  v,  Heartt,  2  Barb. 

Bailey,  2  Denio,  433;  andCitjof  Buffiilo  S.  C,  165 ;  Stone  v.  Codman,  15  Pick. 

V,  HoUoway,  14  Barb.  101 ;  cases  which  297. 
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CHAPTER    VL 


OF  ATT0RKET8. 


Attorneys  are  made  so  by  a  letter  or  power  of  attorney,  (e) 
or  they  are  Attorneys  of  Record. 

It  is  a  general  rule,  that  one  a<;iting  under  the  power  of  attor«> 
ney,  cannot  execute  for  his  principal  a  sealed  instramenti  unless 
the  power  of  attorney  be  sealed.  (/)     But  as  oral  or  written 

(«)  *'  Few  persons  are  disabled  to   be  of  his  principal.    Randall  v.  Van  Yech- 

private    attorneys  to  deliTcr  seizin  ;  for  ten,  19  Johns.  60 ;  Damon  v.  Inhabitants 

monks,  infants,  femes  covert,  persons  at-  of  Granbj,  2  Pick.  345 ;  Bank  of  Colum- 

tainted,  outlawed,  excommunicated,  vil-  bia  v,  Patterson's  Admr.,  7  Cranch,  299. 

lains,  aliens,  &c.,  may  be  attorneys.    A  —  There  is  a  class  of  Partnership  cases, 

feme  may  be  an  attorney  to  deliver  seizin  in  which  it  has  been  held  that  any  express 

to  her  husband,  and  the  husband  to  the  ratification,  though  parol,  by  a  partner  of 

wife."    Co.  Litt.  52,  a.  —  An  infieint  can-  a  contract  under  seal  entered  into  for  the 

not  execute  a  power  coupled  with  an  in-  firm  bv  his  copartner,  makes  the  instm- 

terett.    Hearle  v.  Grecnbonk,  3  Atk.  695,  ment  th^  deed  of  the  firm.    Darst  v.  Roth, 

714.  4  Wash.  C.  C.  R.  471  ;  Mackay  v.  Blood- 

(/)  Harrison  v.  Jackson,  7  T.  R.  209  ;  good,  9  Johns.  285 ;  Drumright  v.  Phil- 
Elliot  V.  Davis,  2  B.  &  P.  338 ;  Berkeley  pot,  16  Geo.  424.  —The  dicta  of  several 
V.  Hardy,  5  B.  &  C.  355 ;  Stetson  v.  judges  have  extended  this  exception  to 
Fatten,  2  Greenl.  R.  358. — If  a  partner  include  an  original  parol  authority.  See 
seal  for  himself  and  copartner,  in  the  prea-  Skinner  v.  Dayton,  19  Johns.  513,  where 
ence  of  the  copartner,  it  is  sufficient,  the  decision  seems  to  be  too  broadly  stated 
thongh  his  authority  be  only  by  ^arol.  in  tlie  reporter's  note.  Some  aednoni 
Ball  V.  Dunsterville,  4  T.  R.  313.  —  In  also  so  to  tliis  extent,  as  Gram  v.  Seton, 
Brutton  v.  Burton,  I  Chitty,  R.  707,  it  I  Hall,  (N.  Y.)  262.— In  Cady  v.  Shep- 
was  held  that  a  warrant  of  attomev  under  herd,  11  Pick.  400,  the  cases  are  reviewed, 
seal,  executed  by  one  person  for  himself  and  among  others  Brutton  v.  Barton,  1 
and  partner  in  the  absence  of  the  latter,  Chitty,  R.  707,  (see  supra f)  the  decision 
but  with  his  consent,  was  a  sufficient  au-  in  which  is  stated  nakedly,  without  tho 
thority  for  signing  judgment  against  both;  addition  of  the  reason  by  which  the  Court 
on  the  ground  that  a  warrant  of  attorney  of  Queen's  Bench  appear  to  have  been 
to  ooni^ss  judgment  need  not  be  under  governed,  and  which  eoes  to  reconcile  it 
seal.  —  And  Hunter  t*.  Parker,  7  M.  &  with  the  authorities.  McDonald  &  Mills 
W.  322,  contains  another  application  of  ».  Eegleston,  Barker  &  Co.,  26  Vt.  156, 
the  same  equitable  and  reasonable  prin-  is  also  to  Uie  same  effect.  And  see 
ciple.  Compare  Banorgee  v,  Hovey,  5  Hunter  v.  Parker,  7  M.  &  W.  331,333, 
Mass.  R.  11,  24. — An  instrument  to  344;  Price  v,  Alexander,  2  Greene, 
which  tho  agent  of  a  corporation  has  (Iowa,)  427.  Cady  o.  Shepherd,  and 
affixed  his  seal,  may  bo  evidence  of  the  McDonald  &  Mills  v.  E^gleston,  Barker 
contract  in  an  action  of  assumpsit  against  &  Co.,  however,  must  be  taken  to  dedde 
the  corporation  ;  for  the  seal  of  the  agent  the  law  for  Massachusetts  and  Vermont, 
of  a  corporation,  unlike  that  of  the  agent  to  be,  that  a  partner  may  bind  his  copart- 
of  a  natural  person,  never  can  be  the  seal  ner  by  a  contract  under  seal,  made  in  the 
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powers  are  equally  parol,  one  by  oral  authority  may  sign  the 
name  of  his  principal  without  a  seal  thereto ;  and  so  he  may  be 
^authorized  orally  to  bind  his  principal  by  written  contracts, 
where  the  statute  of  frauds  requires  a  writing  signed  by  the 
parties  sought  to  be  charged,  as  the  foundatioa  of  an 
action,  (g*) 

The  effect  of  a  written  authority  in  limiting  the  power  of  an 
attorney  precisely  within  what  is  written,  may  be  illustrated  by 
the  execution  of  a  deed  by  one  person  for  another.  If  a  grantor 
requests  a  person  in  his  presence  to  sign  for  him  his  (the 
grantor's)  name-to  a  deed,  and  the  person  thus  requested  writes 
the  name  of  the  grantor  without  writing  his  own,  or  adding  any 
words  to  indicate  that  the  grantor  acted  by  attorney,  this  would 
seem  to  be  nevertheless  the  signature  of  the  grantor,  and  the 
deed  would  be  valid.  But  if  the  grantor  has  given  to  A  B  a 
power  of  attorney  in  the  ordinary  form,  authorizing  him  to  ex- 
ecute a  deed  for  him  as  his  attorney,  and  this  person  \\Tites  the 
name  of  the  grantor  in  his  absence,  without  saying  **  by  A  B, 
bis  attorney,"  or  writing  his  own  name ;  this  would  ^em  to  be 
not  a  sufficient  execution  of  the  deed.  Because  A  B  had  no 
other  power  to  act  for  the  grantor  than  that  which  the  letter  of 

name  and  for  the  use  of  the  iinn,  in  the  white  v.  McMorinc,6  M.  &  W.  215,  citing 

course  of  the  partnership  business,  pro-  Hudson  v.  Kcvctt,  5  Bin^.  368  ;  Blood  v. 

vidcd  the  copartner  assents  to  the  contract  Goodrich,  12  Wend.  525,  9  Wend.  68; 

Itfcviously  to  its  execution,  or  afterwardB  Bragg  r.  Fessenden,   11  111.  -544.    And 

ratifies  and  adopts  it ;  and  this  assent  or  besides,  on  the  doctrine  of  cMoppely  a  prin- 

adoption  may  be  by  parol.     Whether  the  cipal,  by  admitting  that  to  I)c  his  deed 

doctrine  of  these  cases  is  to  be  extended  wnich  was  executed  by  his  agent,  might 

to  other  than  partnership  cases,  is  open  to  be  held  to  have  disabled  himself  to  say 

^oabt ;  the  probability  is  that  it  will  not.  that  the  agent  was  not  duly  authorized. 

It  is  worthy  of  notice,  in  the  absence  of  As  yet,  however,  the  law  must  certainly 

clear   and  consistent  adjudicatiou,    that  be  taken  to  be,  t^at  even  a  parol  ratificor 

parol  ratijicaiion,  Uiough  frequently  con-  tion  does  not  make  an  instrument  under 

lonndcd  in  the  cases  with  an  triginal parol  seal,  executed  by  an  agent  w4io  had  not 

ttuihority,  standson  quite  a  different  footing  an  authority  under  seal,  the  deed  of  the 

And  may  be  defended  by  reasons  which  principal.      Where,  however,  a   partner 

do  not  apply  to  the  other.    It  is  delivery  makes  a  mortgage  of  personal  property 

that  completes    the  deed,  and  a  subse-  in  the  name  of  the  firm  and  seals  it,  the 

^ent  parol  assent,  or  contemporaneous  seal    being    unnecessary,  the    mortgage 

parol  assent,  may  amount  to  delivery,  binds  the  firm.  Milton  v.  Mosher,  7  Mete, 

though  t^  previous  assent,  by  the  nature  of  244 ;  see  also,  ante,  P^go  47,  note  \ww). 

things,  as  well  as  by  common  law,  never  (g)  Shaw  v.  Nudd,  8  Fick.  9 ;  Coles  v. 

can.     The  deed  must  exist  beibre  it  can  Trecothick,  9  Vcs.  234 ;  Ginan  v.  Cooke, 

bo  delivered ;  and  it  may  be  delivered  at  1  Sch.  &  Lcf.  22 ;  MeComb  v.  Wright,  4 

any  time  afiar  it  once  does  exist  in  a  com-  Johns.  Ch.  659  ;  Graham  v,  Masson,  5 

^etcd  form.    6ee  Byers  v.  McClanalian,  Bing.  N.  C.  607. 
6  O.  &  Johns.  250 ;  Porke,  B.,  Hibble- 
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attorney  gave  bim ;  and  that  did  not  give  him  any  other  power 
than  to  act  as  the  grantor^s  attorney ;  that  is,  to  sign  fbe  deed 
himself,  declaring  that  the  grantor  signed  it  by  bim.  In  the 
first  case,  evidence  is  admissible  to  show  the  authority  nnder 
which  the  signature  was  made ;  and  when  this  exhibits  the 
grantor  as  present,  and  as  authorizing  the  signature  made  in 
that  way,  then  *it  becomes  the  signature  of  the  grantor  made 
by  another  band  than  his  own.  But  in  executing  a  deed  by 
attorney,  the  power  being  delegated  to  the  attorney  is  witfa  him, 
and  the  deed  takes  effect  from  his  act ;  and  therefore  the  instru- 
ment which  gives  the  power  is  to  be  strictly  examined  and 
construed,  {gg) 

{gyyi  This  point,  npon  which  there  own,  to  do  the  phrsical  act  of  making  a 
seems  to  be  no  express  decision,  arose  in  written  sign.  Whereas,  in  execating  a 
the  recent  case  of  Wood  v.  Goodridge,  6  deed  hj  attorney,  the  disposing  power, 
'Gushing,  117.  This  was  the  case  of  a  though  delegated,  is  with  the  attorney, 
inortgage  deed  and  note  made  onder  a  and  the  deed  takes  effect  from  his  act; 
power  of  attomcj  nnder  seal,  bj  simpljr  and  therefore  the  power  is  to  be  stricClj 
^signing  the  name  of  the  principal  opposite  examined  and  constmcd." — Perhaps  it 
to  a  seal,  in  the  case  of  tlie  aeed,  and  in  will  stiU  be  re^rded  as  an  open  question 
the  case  of  the  note,  bj  simply  writing  the  whether  the  smiple  signing  of  the  prin< 
principal's  name  at  the  foot.  It  was  not  cipai's  name,  without  evidence  on  the 
necessary  to  decide  the  point,  the  court  face  of  the  instrument  that  the  execution 
^eing  of  opinion  tliat  the  power,  though  is  by  an  agent,  mo^  not  be  sufficient. 
Tery  general  in  its  terms,  did  not  confer  From  a  passage  in  Dixon  on  Title  Deeds, 
.authority  to  mortgage,  nor  to  borrow  vol.  ii.  p.  533,  it  may  be  inferred  that  the 
?money  and  bind  the  principal  by  a  prom-  author's  view  is  similar  to  that  now  taken 
assory  note.  But  tne  question  of  the  by  the  Supreme  Ck>urt  of  Massachusetts, 
manncrofexecution  was  much  considered.  On  the  other  himd  the  books  contain 
.and  the  court,  per  Fletcher ^  J.,  signified  numerous  intimations  that  it  has  not  gen- 
can  inclination  to  hold,  that  where  an  erally  been  supposed,  heretofore,  that  any 
attorney  signs  the  name  of  his  principal  other  form  is  necessary  to  the  valid  execu- 
.to  an  instrument  which  contains  nothing  tion  of  a  deed  by  attorney  than  is  requisite 
.to  indicate  that  it  is  executed  by  attorney,  when  the  principal  makes  a  deed  in  hia 
and  without  adding  his  own  signature  as  proper  person.  See  1  Prest.  Abstr.  2d 
such,  it  is  not  a  valid  execution.  —  A  ed.  293,  294;  Smith,  Mer.  Law,  B.I.  ch. 
•deed  was  signed  in  the  presence  and  by  5,  ^  4  ;  Wilks  v.  Back,  2  East,  142,  145 ; 
the  direction  of  P.  G.,  (and  in  the  presence  ElUot  v.  Davis,  2  B.  &  P.  338 ;  Bac.  Abr. 
of  an  nttestiag  witness,)  thus  :  "  P.  G.  by  Leases,  J.  ^  10  ;  also,  Hanson  v.  Rowe,  6 
liC.  G.  G."  *It  was  objected  that  M.  G.  Fost.  327.  It  seems  the  better  opinion 
G.,  signing  in  that  manner  for  the  prin-  that,  even  since  tlie  Statute  of  Frauds,  a 
cipal,  should  have  had  a  power  under  siV/m'n^  is  not  essential  to  a  deed.  Aveline 
.scaI  ;  but  the  deed  was  held  valid.  Gard-  v.  Whisson,  4  M.  &  Gr.  801 ;  Cherry  v. 
•ner  ?;.  Gardner,  5  Cosh.  483.  In  deliver-  Heming,  4  Exch.  631 ;  Shepp.  Touch, 
ing  the  judgment  in  this  case,  Shaw,  C.  by  Preston,  56,  note.  If  this  bo  so,  it 
.J.,  said :  **  The  name  being  written  by  may  be  considered  going  very  far  to  hold 
anotlicr  hand,  in  the  presence  of  the  that  the  addition  of  the  name  of  the  prin- 
.  gran  tor,  and  at  her  request,  is  her  act.  cipal,  by  the  hand  of  an  authorised  attor- 
The  disposing  capacity,  the  act  of  mind,  ney,  invalidates  an  instrdment  wMch 
which  are  the  essential  and  efficient  in-  would  have  been  perfectly  good  without 
gredients  of  the  deed,  are  hers ;  and  she  any  signature  at  all.  In  some  States,  in- 
merely  uses  the  hand  of  another,  through  deed,  the  Statutes  of  Conveyance  modify 
(incapacity  or  weakness,  instead  of  her  the  common  law  in  this  partlcolar,  and 
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An  attorney  of  record,  more  commonly  called  an  attorney  at 
law,  is  one  who  ha&  been  dnly  admitted  by  competent  authority 
to  practise  in  the  courts.  Such  an  attorney  need  not  prove  his 
authority  to  appear  for  any  party  in  court,  and  act  for  him 
there,  unless  his  authority  be  denied,  and  some  evidence  be 
offisred  tending  to  show  that  he  has  no  such  authority,  (h)  But 
a  person  who  is  not  an  attorney  at  law,  and  who  offers  to  ap- 
p^ur  for  another  in  court,  by  special  authority,  must  prove  such 
authority  if  requested,  (i) 

An  attorney  who  places  his  client's  money  in  the  hands  of 
his  own  banker,  to  his  own  private  account,  though  he  does  this 
Inmd  fide,  and  has  money  of  his  own  in  the  hands  of  the  same 


require  si^ming,  as  well  as  th'o  affixing  of  name  without  more  is  a  complete  ^xocu- 

a  seal.    With  lesjject  to  instniments  not  tion.    See  Norton  v.  Seymoar,  3  C.  B. 

under  seal,  the  opinion  seems  equally  to  792 ;  KirlL  t;.  Blurton,  9  M.  &  W.  284.  — 

have  preyailed  that  an  autliority  to  sign  Watkins  v.  Vince,  2  Stark.  368,  tliough 

for  a  principal  is  well  executed  by  the  meagrely  reported,  seems  to  be  a  case 

more  subscription  of  the  principal's  name,  where  Lord  Ellenborough  entertained  no 

Chitty  on  Bills,  9th  ed.  33 ;   Byles  on  doubt  that  the  signing  of  the  principal's 

Bills,  6th  ed.  26.  -~  An  auctioneeror  auc-  name,  by  an  agent  having  autliority  to 

taonoer's  clerk  performs  his  implied  au-  contract  in  his  iKihalf,  was  a  sufficient  sig- 

thority  by  simply  writing  tiie  purchaser's  nature.    And  see  Helmsley  v.  Loader,  2 

name  in  the  memorandum  of  sale.    Bird  Camp.    450,  which    is  somewhat    more 

r.  Boulter,  4  B.  &  Ad.  443.    This  indeed  explicit. 

is  of  no  gmt  weight  in  itself,  since  that  (k)  Osbom  v,  U.  S.  Bank,  9  Wheat, 
case  might  be  viewed  as  falling  within  die  738,  830 ;  where  this  rule  of  evidence  was 
class  expressly  distinguished  by  the  Su-  applied  in  the  case  of  an  attorney  assum- 
preme  dourt  of  Massachusetts,  namely,  ing  to  act  in  behalf  of  a  corporation.  See 
where  the  signature  is  made  in  tlie  prmenoe  also,  Jackson  v.  Stew^irt,  6  Johns.  34  ; 
of  the  principal,  and  by  his  immediate  Denton  v.  Noyes,  id.  296 ;  Hardin  v.  Ho- 
direction :  yet  there  is  a  case  of  White  v,  yo-po-nubby's  Lessee,  27  Miss.  567  ; 
Proctor,  4  Taunt.  209,  where  the  objection  Henck  t;.  l^odhunter,  7  H.  &  Johns.  275  ; 
was  expressly  taken  that  the  name  of  the  Huston^  J.,  Lynch  r.  Commonwealth,  16 
auctioneer  ought  to  appear  as  well  as  that  S.  &  R.  369 ;  Woodbury ,  J.,  Eastman  v, 
of  the  purchaser.  There  Best,  Sergeant,  Coos  Bank,  1  N.  H.  23 ;  Manchester 
referring  to  Emerson  i;.  Hcelis,  2  Taunt.  Bank  v.  Fellows,  8  Fost.  302.  —  The 
38,  said  that  in  that  case  the  auctioneer  authority  from  the  client  need  not  in  gen- 
wrote  his  own  name  in  the  heading  of  the  eral  be  in  writing ;  yet  an  oral  authority 
paper,  and  that  the  decision  was  given  on  to  appear  in  a  cause  is  not  sufficient  to 
that  ground.  But  Mansfidd,  C.  J.,  re-  enable  the  attorney  to  release  the  interest 
plied :  "  In  that  case  there  was  no  argu-  of  a  witness.  Muiray  v.  House,  11  Johns. 
ment  upon  the  circumstance  that  the  auc-  464.  As  to  the  evidence  required  to  sup- 
tioneer  had  signed,  nor  was  the  case  at  all  port  a  claim  for  services  rendered  by  any 
decided  'upon  that  ground ;  his  saying  attorney  to  his  client,  see  Burghart  v. 
'  Bold  by  ifohn  Wright,  did  not  make  him  Gardner,  3  Barb.  Sup.  Ct.  64 ;  Wilson  v, 
agent  for  the  buyer;  the  only  question  Wilson,  1  J.  &  Walk.  457. — Solicitor  is 
was,  whether  hi$  signing  the  pttrchaser*s  the  legal  designation  of  one  who  fills  the 
name  was  done  by  hini  as  agent  for  the  xmr-  place  in  a  court  of  equity  corresponding 
thaserJ'  The  power  of  one  partner  to  oind  to  that  of  an  attorney  in  a  court  of  law. 
the  firm  by  a  note  or  bill  has  been  referred  Maugham,  c.  1 ,  §  1 . 
to  principles  of  agency;  and  it  is  well  (t)  Marshall,  C.  J.,  Osbom  v,  U.  S. 
estwlished  that  the  signature  of  the  firm  Bank,  9  Wheat.  829. 
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banker,  is  liable  for  the  loss  thereof  by  the  bankruptcy  of  the 
banker,  (j)  Bat  it  seems  that  be  is  not  liable  if  be  deposits  the, 
money  as  the  property  of  the  owner,  and  opens  a  special  ac« 
coant  specifying  whose  it  is.  (*)  His  ^implied  duty  to  use. 
reasonable  skill,  care,  &c.,  is  the  same  as  that  of  other  persons 
to  whose  care  and  skill  any  thing  is  intrnsted ;  which  will  be 
spoken  of  hereafter.  (/)  He  is  not  responsible  for  mistake  in  a 
doubtful  point  of  law,  (m)  or  of  practice,  (n)  nor  for  the  fault  of  • 
c>ounsel  retained  by  him.  (a)  He  is  liable  for  disclosing  privi- 
leged communications,  (p)  If  discharged  by  one  party,  he\ 
may  act  for  an  opposite  party,  provided  he  makes  no  improper 
use  of  knowledge,  obtained  by  him.  (q)  But  it  seems  that  he 
may  rtot  act  for  an  opposite  party  if  discharged  by  his  first, 
client  for  misconduct,  (r)  An  attorney  cannot  recover  his  bill 
against  his  client,  if  his  client  has  received  no  benefit  whatever 
from  his  services  by  reason  of  his  want  of  care  and  skill,  (s) 

(j)  Robinson  v.  Ward,  B.  &  M.  274,  2  It  is  not  clear,  however,  if  it  be  distinctlj 

C.  &'P.  59.                              '  shown  that  confidential  disclosures  have 

(k)  Abbott,  C.  J.,  Robinson  v.  Ward,  2  been  made  to  the  attorney  or  solicitor,, 

C.  &  1*.  60.  which  if  comnianicatcd  to  the  other  party 

(/)  Pitt  V.  Yalden,  4  Burr.  2060 ;  Baikie  must  be  directly  prejudicial  to  the  former 

V.  Chandless,  3  Camp.  17,  19;  ShilcodL  client,  that  a  court  of  equity  would  not 

V.  Passman,  7  C.  &  P.  289 ;  Godcfroy  v.  forbid  the  acceptance  of  the  second  re- 

Dalton,  6  Bing.  460;  Me^rgs  v.  Binns,  2  tainer,  although  the  attorney  was  dismissed 

Bing.  N.   C.   625;  Lynch  v.   Common-  for    no    misconduct.    Lord   Eldon,    C, 

wealth,  16  S.  &  Rawle,  368;  Dearborn  t;.  Bricheno  v,    Thoip,    1  Jac.  303,  304; 

Dearborn,    15    Mass.   316;  Yamum    v.  Cholmondeley  v.  Clinton,  19  Yes.  261, 

Martin,  15  Pick.  440 ;  Wilson  v.  Coffin,  2  275.    In  the  latter  case  Lord  Eldon  said : 

Cush.  316;  Cooper  r.  Stevenson,  12  £ng.  "My  opinion  is  that  he  [the  attorney] 

Law  &  £q.  403 ;  Parker  v.  RoUs,  28  id.  ought  not,  if  he  knows  any  thing  that  may 

424.    And  see  anttf  p.  *73,  note.  be  prejudicial  to  the  former  client,  to  ac^ 

(m)  Kemp  v.  Burt,  4  B.  &  Ad.  424,  S.  cept  the  new  brief,  though  that  client  ny 
C.  I  N.  &  Man.  262;  Elkington  r.  Hoi-  fused  to  retain  him."*- In  Johnson  v, 
land,  9  M.  &  W.  659 ;  Pitt  v.  Yalden,  4  Marriott,  4  Tyr.  78,  where  the  court  re- 
Burr.  2060.  fused  to  restrain  an  attorney,  who  (without 

(n)  Laidler  v.  Elliott,  3  B.  &  C.  738.  his  misconduct)  had  been  dismissed  from 

(o)  Lowry  v.  Guilford,  5  C.  &  P.  234.  the  employment  of  the  plaintiffs,  from 

—  Yet  an  attorney  cannot,  bv  consulting  acting  for  the  defendant,  the  judges  rested 

his  counsel,  shift  from  himself  the  respon-  their  decision  on  the  ground  that  there  was 

sibility  of  a  matter  presumed  by  the  law  no  affidavit  by  the  plaintiifs  that  the  at- 

to  lie  within  his  own  knowledge.     TindcU,  tomey,  while  in  their  employment,  had 

C.  J.,  Godefroy  v.  Dalton,  4  M.  &  P.  149,  obtained  a  confidential  knowledge  of  par- 

S.  C.  6  Bine.  460.  ticular  facts,  which  it  would  be  prejudicial 

(p)  And  his  liability  is  not  removed  by  to  their  case  to  communicate  to  the  de> 

the  fact  that  he  was  previously  retained  for  fendant. 

the  party  to  whom  the  disclosures  were  (r)  Lord  Eldon,  Cholmondeley  v.  Clin- 

made,  and  that  his  employer  knew  of  that  ton,  19  Yes.  261 ;  Gumey,  B.,  Johnson  r. 

former  retainer.    Taylor  v.  Blacklow,  3  Marriott,  4  Tyr.  78. 

Bing.  N.  C.  235.  (s)  Huntley  t;.  Bulwer,  6  Bing.  N.  C. 

(q)  Bricheno  v.  Thoip,  1  Jac.  300. —  111 ;  Bracey  t7.  Carter,  12  Ad.  &  El.  373; 
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But  if  the  client  has  received  any  benefit,  he  must  in  England 
pay  the  bill,  and  may  then  have  an  action  for  damages,  {t)  It 
has  been  there  held,  however,  that  a  jury  may  discriminate 
between  the  several  items  in  an  account,  and  reject  those  for 
work  entirely  useless ;  (U)  and  it  may  be  doubted  whether  in 
America  the  client  might  not  reduce  the  attorney's  claim  by 
showing  the  little  value  of  the  benefit  received,  as  in  actions  for 
other  services. 

*An  attorney  is  in  general  liable  personally  on  an  agreement 
made  by  him  in  his  own  name,  although  only  professionally 
concerned  in  the  matter,  (u) 

There  are  many  English  statutes  relating  to  the  powers, 
duties,  and  responsibilities  of  attorneys,  which  have  no  force  in 
this  country.  Most  of  our  courts  have  rules  of  practice  bearing 
somewhat  on  this  subject  (v) 

Bill  V.  Featherstonhan^,  7  Bing.  569  ;  personfdl/  boand ;  bat  if  the  plaintiff  re- 
Hopping  p.  Quin,  12  Wend.  517.  See  side  out  of  the  State,  the  attorney  having 
Ranyan  v,  Nichols,  11  Johns.  547.  no  anthority  to  bind  the  plaintiff',  is  him- 

(t)  Templcr  v,  McLachlan,  2  B.  &  P.  self  personally  bound  by  such  indorse- 

(N.  R.)  136.  ment,  and  the  writ  accordingly  is  properly 

(U)  Shaw  V.  Arden,  9  Bing.  289.  and  sufficiently  indorsed.    Pettingill    v. 

(tt)  Hall  r.  Ashnrt,  1  C.  &Mce.  714;  McGregor,  12  N.  H.  179;  Woods  v. 
I«reson  r.  Conington,  I  B.  ib  Cress.  160 ;  Blodgctt,  15  N.  H.  569. 
Bnrrell  r.  Jones,  3  B.  6  Aid.  47  ;  Scrace  (i;)  The  nature  and  scope  of  the  au- 
V.  Whittington,  2  B.  &  Cress.  11 ;  Wat-  thority  of  attomeyB  at  law  in  this  conntry 
son  V.  Marrel,  1  C.  &  P.  307.  —  In  New  are  <^on6idereKl  in  Holker  v,  Parker,  7 
Hampshire,  it  is  held  that  where  a  plain-  Cranch,  436 ;  Erwin  v.  Blake,  8  Pet.  18 ; 
ciff  resides  within  that  State,  and  employs  Union  Bank  of  Georgetown  r.  Geary,  5 
an  attorney  in  his  behalf  to  commence  an  id.  99 1  United  States  v.  Cniry,  6  How. 
action  for  him,  such  attorney  !s  aathoriased  106;  United  States  r.  Tates,  id.  605; 
hv  the  employment  to  place  the  name  of  Smith's  Adm'r  v.  Lamberts,  7  Ghrattan, 
tilie  plaintiff  upon  the  writ  as  indorser,  and  138;  Lewis  v.  Gamage,  1  Pick.  347; 
to  bind  him  as  such ;  and  in  such  case,  if  Jenney  v.  Lesdemier,  20  Maine,  183 ; 
the  indorsement  be  thus:  "A,  plaintiff,  Jevntt  v,  Wadleigb,  32  id.  110;  Slack- 
by  his  attorney  B,'*  the  plaintiff  is  regarded  house  V.  O'Hara,  14  Penn.  88;  Walker 
«  the  indorser^  and  the  attorney  is  not  v.  Scott,  8  £ng.  (Aric.)  644. 
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CHAPTER  VIL 

9 

9  TRUSTEES^ 

Sect.  I.  —  The  Origin  of  Trusts. 

m 

It  can  hardly  be  denied  that  Trusts,  in  the  English  law,  had 
a  fraudulent  origin.  It  was  sought,  by  the  interventiou  of  a 
trustee,  to  evade  the  feudal  law  of  tenures,  and  the  prohibitions 
of  the  statutes  of  Mortmain,  and  to  place  property  where  a 
•creditor  could  not  reach  it.  The  practice  became  common; 
and  as  such  trustee  was  not  accountable  at  common  law,  the 
Chancellor,  in  the  reign  of  Richard  IL,  applied  the  writ  of  sub- 
poena to  call  him  before  the  Court  of  Chancery,  where  he  might 
be  compelled  to  do  what  equity  and  justice  required.  "  A 
trust,"  said  Sir  Robert  Atkins,  (w)  *'  had  for  its  parents  fraud 
and  fear,  and  for  its  nurse  a  court  of  conscience."  The  obvi- 
ous utility  of  trusts  has  made  them  very  common:  but  almost 
the  whole  jurisdiction  over'  trustees  has  always  remained  in  the 
Courts  of  Equity,  (z)  So  far  as  they  come  under  the  super- 
vision and  control  of  the  common  law,  trustees  are  treated  in 
most  respects  as  agents,  and  most  of  the  principles  and  rules  of 

(w)  Attorney-General  v.  Sands,  Har-  bnt  only  a  confidence  and  trust,  for  which 

dres,  405 ;  arguendo,  **  A  trust  is  alto-  he  hath  no  remedy  by  the  common  law, 

gether  the  same  that  on  use  was  before  but  his  remedy  was  only  by  subpoena  in 

27  Hen.  8,  and  they  have  the  same  par-  chancery.    If  the  feoffees  would  not  per- 

ents,  fraud  and  fear ;  and  the  same  nurse,  form  the  order  of  the  chancery,  then  tneir 

a  court  of  conscience.    By  statute  law,  an  persons  for  the  breach  of  the  confidence 

use,  trust,  or  confidence,  are  all  one  and  were  to  be  imprisoned  till  they  did  per- 

the  same  thing.    What  an  use  is,  vide  form  it."  —  Foorde  v,  Hoskins,  2  Buls. 

Fl.  Com.  352,  and  1  Rep.  in  Chudleigh's  337.    Per  Coke,  G.  J. :  "If  cestui  que  use 

case ;  and  tliey  arei  collateral  to  the  hmd ;  desires  the  feoffees  to  make  the  estate 

a  cealuique  trust  has  neittiGr  jus  ad  rem  nor  over,  and  they  so  to  do  refuse,  for  this 

in  re"  refusal  an  action  upon  the  case  lieth  not, 

(x)  Co.  Litt.  272,  b ;  Chudleigh's  case,  because  for  this  he  hath  his  proper  rem- 

1  Coke,  121.    "  So  that,  he  who  hatii  an  edy  by  a  subpo&na  in  the  chancery." 
use  hath  not  jus,  neque  in  re,  nepue  ad  rem,  ^ 
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law  in  relation  to  them  have  Wen  tint? cipated  and  stated  under 
that  head. 


»      i 


•SECTION    II.     ' 


CLASSmCAHOK  OS  TRUSTS. 


•     »    »• ' 


Trusts  are  simple  when  property  is  vested  in  one  person  vpon 
trust  for  another,  without  any  particular  directions  or  provis- 
ions ;  and  then  the  nature  and  operation  of  the  trust  are  deter- 
mined by  legal  construction.  They  are  special,  where  the  pur- 
poses of  the  trust,  and  the  manner  in  which  they  are  to  be 
accomplished  are  especially  pointed  out  and  prescribed ;  and 
then  these  express  provisions  must  be  the  rule  and  measure  of 
the  trustee's  rights  and  duties. 

They  may  be  merely  ministerial,  as  where  one  receives 
money  only  to  pay  the  debt  of  the  giver,  or  an  estate  is  vested 
in  him  merely  that  he  may  convey  it  to  another.  Or  they  may 
be  discretionary,  where  much  is  left  to  the  ppidence  and  judg- 
ment of  the  trustee.  But  in  all  cases,  the  trustee,  by  accepting 
the  trust,  engages  that  he  possesses,  and  that  he  will  exert  that 
degree  of  knowledge,  intelligence,  and  care,  reasonably  requisite 
for  the  proper  discharge  of  the  duties  which  he  undertakes  t©' 
perform. 

A  trust,  with  a  power  annexed,  is  distinguished  from  a  mixture 
of  trust  and  power,  (y)  In  the  former  case,  as  where  lands  are- 
vested  in  trust,  with  a  power  in  the  trustees  to  make  leases  of  a 
certain  kind,  or  length,  the  trustee  may  or  may  not  exercise  this 
power,  and  will  not  be  compelled  to  do  so,  unless  his  neglect  ta 
exercise  it  be  fraudulent  and  wrongful.  But  in  the  latter  case, 
as  where  lands  or  funds  are  vested  in  trust  for  certain  persons,, 
to  be  "  distributed  among  them  according  to  the  best  judgment 
of  "the  trustee,"  here  the  distribution  is  of  the  essence  of  the 
trust,  and  must  be  made ;  although  in  the  manner  of  distribur 

(y)  Gower  r.  Kainwaring,  2  Ves.  Sen.  89 ;  Cole  v.  Wade,  16  Ves.  Jt.  43^ 
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tion,  the  courts  will  not  .ipferfete,  unless  to  prevent  fraud  or 
other  wrong.  .\     \ 

Trustees  are  ahp  pHvate  or  public.  The  former  hold  prop- 
erty for  the  b.eA^t*.of  an  individual  (the  cestui  que  trust)  or 
more  than  p'nfti  b6t  who  are  distinctly  pointed  out,  personally, 
or  by  other  '.stiflScient  description.  Public  trustees  are  those 
•who ''told  for  the  benefit  of  the  whole  public,  or  for  a  certain 
largt?,  jJart  of  the  public,  as  a  town  or  a  parish ;  and  they  are 
usually  treated  as  official  persons,  with  official  rights  and  re- 
sponsibilities. 


SECTION    III. 


PRIVATB  TRUSTEES. 


A  private  trustee  is,  as  we  have  seen,  one  to  whom  property, 
either  real  or  personal,  has  been  given  to  be  held  in  trust  for 
the  benefit  of  others ;  and  the  most  common  instances  are 
trustees  of  property  for  the  benefit  of  children,  or  other  devisees 
or  legatees,  or  for  married  women,  or  for  the  |)ayment  of  the 
debts  of  an  insolvent,  or  for  the  management  and  winding  up 
of  some  business  and  the  like. 

The  legal  estate  is  in  the  trustee,  and  the  equitable  estate  is 
in  the  cestui  que  trust ;  but  as  the  trustee  holds  the  estate^  al- 
though only  with  the  power  and  for  the  purpose  of  managing 
it,  he  is  bound  personally  by  the  contracts  that  he  makes  as 
trustee,  although  designating  himself  as  such ;  and  nothing 
will  discharge  him  but  an  express  provision,  showing  clearly 
tliat  both  parties  agreed  to  act  upon  the  responsibility  of  the 
funds  alone,  or  of  some  other  responsibility,  exclusive  of  that  of 
the  trustee;  or  some  other  circumstance  clearly  indicating 
another  party  who  is  bound  by  the  contract,  and  upon  whose 
credit  it  is  made.  The  mere  use  by  the  promisor  of  the  name 
of  Trustee,  or  of  any  other  name  of  office  or  employment,  will 
not  discharge  him.  Some  one  must  be  bound  by  the  contract, 
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and  if  he  does  not  bind  some  other,  he  binds  himself,  (z)  and 
the  official  name  is  then  regarded  only  as  describing  and  desig- 
nating him. 

•A  trustee  is  held  not  only  to  careful  management  of  the 
trust  property,  so  that  it  shall  not  be  wasted  or  diminished,  but 
he  is  bound  to  secure  its  reasonable  productiveness  and  increase. 
If  it  lie  idle  in  his  hands,  without  cause,  he  will  be  charged 
interest  (a)  In  some  instances  he  is  charged  compound  inter- 
est ;  but  there  is  some  discrepancy  in  the  cases  in  which  the 
question  of  compounding  interest  occurs.  On  the  whole,  we 
think  the  rule  may  be  stated  thus  :  Interest  will  be  compound- 
ed, or  computed  with  annual  rests,  where  the  trastee  is  guilty 
of  gross  delinquency,  or  mingles  the  trust  property  with  his 
own  for  his  own  benefit,  or  otherwise  so  uses  the  trust  funds 
as  to  justify  the  belief  that  he  has  actually  earned  interest  upon 
the  interest;  and  the  reason  for  charging  compound  interest  is 
muTch  stronger,  when  the  trustee  refuses  to  exhibit  the  accounts, 
which  would  show,  precisely,  what  loss  or  advantage  he  has 
derived  from  the  trust  funds.  (6)     But  he  will  not  be  charged 

{z)  Thomas  v.  Bishop,  Cases  Temp.        (a)  Green  v.  Winter,  1  Johns.  Ch.  26 ; 

Hardwicke,  9,  2  Str.  955.    In  this  case  Manning  v.  Manning,  1  Johns.  Ch.  527 ; 

a  cashier  was  held  liable  on  a  bill  accepted  Sehicffelin  v.  Stewart,  1  Johns.  Ch.  620. 

by  him  generally,  though  it  was  drawn  In  Attorney- General  v.  Alford,  31  E.  L. 

on  account  of  too  company.     Childs  v.  &  ^'466,  the  rale  upon  this  point  is 

Monins,  2  Bro.  &  Bing.  460.    A  promis-  laid  down  thus  :  The  measure  by  which 

8ory  note,  by  which  the  makers,  as  execu-  the  comt  ought  to  chaige  a  trustee  in^ 

ton,  joinlltf  and  severally  promise  to  pay  on  terest  is,  to  ascertain  what  interest  he  has 

demand  with  interest,  renders  them  per-  received,  or  ought  to  have  received,  or 

flonally  liable.  — Eaton  v.  Bell,  5  B.  &  that  he  is  estopped  from  saying  he  did  not 

Aid.  34.      Commissioners  of  a  private  receive. 

inclosnre  act,  are   personally  liable   on        (6)  He  will  be  charged  with  compound 

drafts  drawn  on  bankers,  requesting  them  interest  if  he  is  grossly  delinquent  in  the 

to  pay  the  sums  therein  mentioned  on  investment  of  the  money,  or  employs  ft  in 

account  of  the  public  drainage,  and  to  trade,  refusing  to  account  for  the  profits. 

plAce  the  same  to  their  account,  as  com-  Jones  v.  Foxall,  13  E.  L.  &  £.  140 ; 

missioners.  —  Rew  r.  Pettet,  I  A.  &  E.  Schieffelin  r.  Stewart,  1  Johns.  Ch.  620*; 

196,  3  N.  &  M.  456.    The  makers  of  a  Evertson  r.  Tappen,  5  Johns.  Ch.  497  ,* 

note  who  sign  it  "  as  church-wardens  and  Luken's  Appeal,  7  W.  &  S.  48  ;  Boyn- 

ovcraeere,"  ore  personally  liable,  although  ton  v.  Dyer,  18  Pick.  1 ;  Tumey  v.  Wil- 

the  loan  was  for  the  use  of  the  parish.  —  liams,  7  Yei^g.  172  j  Wright  v.  Wright,  2 

Ex  parte  Buckley,  14  M.  &  W.  469.    It  McCord,  Ch.  5X);  Bryant  v.  Craig,  12 

was  held  in  this  case  that  there  was  no  Ala.  354 ;  KaiM  AdmV  v,  Kan*,  6  Dana, 

separate  right  of  action  against  **  R.  M."  3  ;  Rowan  v.  Kirkpatrick,  14  111.  1 ;.  Bar- 

a  partner  who  signed  a  promissory  note  ney  v.  Saunders,  16  How.,  S.  C.  5S5. 

for  himself  and  hS  copartner  thns :  "  For  See  also  Raphael  v.  Boehm,  1 1  Yes.  92, 

J.  C,  B.  M.,  J.  P.,  and  T.  S.,"  "  R.  S.  C.  13  Ves.  407,  590 ;  Ashbumham  v, 

yU'  Thompson,  13  Yes.  402;  Tebbs  t^.  Car- 
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even  with  simple  interest  until  a  reasonable  time  for  investment 
has  elapsed ;  and  this  has  *been  held,  in  some  cases,  six  months, 
a  year,  or  even  two  years,  (c) 

A  trustee  must  not  himself  purchase  the  property  which  it  is 
his  duty  as  trustee  to  sell ;  nor  sell  the  property  which,  as  trus- 
tee, he  purchases.  This  rule  applies,  in  its  whole  extent,  to  all 
agents,  and  the  reasons,  limitations,  and  authorities  for  it,  were 
presented  in  treating  of  that  subject. 

penter,  1  Mad.  299.  ^  But  mere  neglect  to  cases  in  which  it  appears  to  be  doubted 

invest  the  money  or  an  improper  invest-  whether    compound    interest   should   be 

ment,  without  gross  dclinquoncv,  (Knott  charged  to  a  trustee,  see  Estate  of  McCall, 

V.  Cottee,  13  £.  L.  &  £.  a04 ;  Robinson  1   Ashm.    357 ;    English  r.    Harvey,   2 

V.  Robinson,  9  E.  L.  &  E.  69 ;  Schieffelin  Rawle,  305  ;  Uarland's  case,   5  Rawle, 

V.  Stewart,  I  Johns.  Ch.  620;  McCall's  323;  Findlay  v.  Smith,  7  S.  &  R.  264; 

case,  1  Ash.  357 ;  English  v.  Harvey,  2  Ackerman  v.  Emott,  4  Barb.  626.    And 

Rawle,  305 ;   Harland^  case,   5   Rawle,  sec  Diettcrich  v.  Heft,  5  Barr,  67  ;  Kerr 

323 ;  Findlay  v.  Smith,  7  S.  &  R.  264  ;  v.  Laird,  27  Miss.  544. 

Dietterich  v.  Heft,  6  Barr,  87,)  or  merely  (c)  In  Karr  v.  Karr,  6  Dana,  3,  two 

mingling  the  trust  funds  with  his  own,  is  years  were  allowed  for  periodical  rests,  at 

not  sufficient  to  chaige  him  with  com-  the    end  of  which  periods  the  interest 

pound  interest.     Clarkson  v.  De  Peyster,  should  be   made    pnncipal.      In  Duns- 

1  Hopkins,  Ch.  424,  2  Wend.  77,  S.  C.  comb  v.  Dunscomb,  I  Johns.  Ch.  508, 

nom.  De  Peyster  v.   Clarkson ;  Stafford  six  months  after  receipt  of  the  moneys 

in  re,  1 1  Barb.  353 ;  Ker  v.  Snead,  Cir-  was    thought   a   reasonable   time,  after 

cnit    Court   of   Virginia,   (Oct.    1847);  which  interest  should  be  charged.      In 

Scarhurgh,  J.,  11  Law  Reporter,  217.    In  Merrick's  estate,  1  Ashm.  304,  six  months 

the  case  of  Fay  v.  Howe,  1  Pick.  527  and  was  allowed.    And  see  Worreirs  Appeal, 

Bobbins  v.  Hayward,  cited  in  a  noto  to  23  Penn.  St.  Rep.  44.    In  De  Peyster  v. 

this  case,  where  largo  sums  of  money  had  Clarkson,  2  Wend.  77,  six  months  was 

come  into  the  hands  of  a  guardian  of  in-  allowed.    In  Fox  v.  Wilcocks,  1  Binn. 

fants,  there  being  rents  of  real  estate  and  194,  the  administrator  was  held  chaige- 

income  from  public  stocks  periodically  able  with  interest  after  twelve  months  had 

received,  and  no  account  had  been  settled  elapsed  from  the  death  of  the  intestate, 

for  many  years,  it  was  ordered  that  an  In  Boynton  v.  Dyer,  18  Pick.  8,  one  year 

account  should  be  settled  with  a  rest  for  was  considered  the  proper   period.    la 

ever^  year,  and  the  balance  thus  struck  be  SchiefTelin  v.  Stewart,  1  Johns.  Ch.  R. 

earned  forward,  to  be  again  on  interest,  620,  the  plaintiff  was  administrator,  and 

whenever  the  sum  should  be  so  large  that  was  allowed  from  the    8th  September, 

a  trustee  acting  faithfully  and  discreetly  1803,  when  administration  was  granted, 

would  have  put  it  into  a  productive  stato.  to  the  6th  July,  1805,  when  the  last  debt 

And  fiv£  hundred  dollars  was  the  sum  of  any  magnitude  was  paid  to  the  estate ; 

which  the  court  thought  should  subject  then  interest  began,  ana  the  account  wr ' 

the  guardian  to  this  charge.     But  for  computed  afterwards  with  annual  rests. 
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SECTION   IV. 


PUBLIC  TRUSTEES. 


There  is  an  important  dinerence  between  these  trustees  and 
private  trustees,  in  reject  to  their  personal  responsibility  for 
their  contracts.  Where  one  acts  distinctly  for  the  public,  and 
in  an  official  or  quasi  official  capacity,  although  he  engages  that 
certain  things  should  be  done,  he  is  nevertheless  not  liable  on 
this  engagement,  unless  there  be  something  in  the  contract,  or 
some  admissible  evidence  respecting  it,  which  shows  that  the 
parties  understood  and  intended  the  promisor  to  make  his 
promise  personally,  and  to  be  bound  himself,  instead  of  the 
State,  or  in  addition  to  the  State,  for  the  due  performance  of 
the  promise,  (d) 

•But  trustees  and  other  officers  are  sometimes  held  person- 
sonally  upon  their  contracts,  as  for  payment  of  wages,  materi- 
als supplied,  &c.,  where  they  have  charge  of  public  works,  and 
have  funds  which  they  may  use  for  these  purposes,  and  espe- 
cially where  the  nature  of  the  transaction  shows  that  the  party 

(d)  Macbcath  r.  Haldimand,  1  T.  R.  be  detrimental  to  the  king:'s  service,  for 
172.  This  WAS  an  action  on  promises  no  private  person  wonld  accept  of  any 
flji^nst  a  defendant,  (who  was  Governor  command  on  snch  terms.  The  case  of 
of  Quebec,)  for  work  and  labor,  &c.  Macbeth  v.  Haldimand  seems  to  govern 
Butter,  J.,  said :  "  It  is  true  that  he  (the  the  present.  It  was  there  determined 
defendant)  gave  the  orders  to  Sinclair,  that  a  commander  was  not  answerable  for 
and  that  every  thing  which  the  plaintiff  contracts  entered  into  by  him  on  behalf  of 
did  was  pursuant  Indirections  irom  the  government.  And  whether  the  contract 
latter,  whom  ho  wpAnstructed  to  obey ;  be  by  parol  or  by  deed,  it  makes  no  dif- 
bnt  these  orders  did  not  flow  from  the  ferenoe  as  to  the  construction  to  be  put 
defendant  in  his  own  personal  character,  on  it.  That  indeed  was  a  stronger 
but  as  governor  and  agent  for  the  pub-  case  than  the  present ;  because  there  it 
Uc ;  and  so  the  plaintiff  himself  considered  was  left  open  to  e\ndence,  from  whence  it 
it.  And  in  any  case  where  a  man  acts  as  was  to  bo  inferred  that  the  contract  was 
ai^nt  for  the  public,  and  treats  in  that  made  by  the  defendant  as  the  agent  of 
capacity,  there  is  no  pretence  to  say  that  the  government,  but  here  it  appears  in  ex- 
he  is  personally  liable."  Unwin  r.  press  terms  that  the  defendant  entered 
Wolsclcy,  I  T.  R.  674.  Ashurst^Z.,  said :  mto  this  contract  on  the  behalf  of  govern- 
"It  would  be  extremely  dangerous  to  ment."  See  also  Hodgson  v.  Dexter,  1 
hold  that  governors  and  commanders  in  Cranch,  345  ;  Tucker  v.  Justices,  13  Ire. 
chief  should  make  themselves  personally  L.  434;  Stephenson  v.  Weeks,  2  Fost. 
liable  by  contracts  which  they  enter  into  257. 
on  the  part  of  the  government.    It  would 
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dealing  with  them  may  well  have  supposed  that  he^was  deal- 
ing with  them  on  their  own  account,  or  that  they  intended, 
although  acting  for  the  piiblic,  to  be  responsible  for  the  materi- 
als they  bought  or  the  labor  they  hired,  (e)  Such  trustees 
know  the  state  of  the  means  in  their  hands,  and  how  far  they 
may  rely  upon  a  public  provision  of  funds,  and  may  contract 
accordingly,  while  those  who  deal||rith  them  cannot  know  this 
at  all,  or  certainly  not  so  well.  (/) 

The  true  principle  which  runs  througn  all  of  these  cases,  and 
applies  alike  to  private  and  public  trustees,  is  this.  To  whom 
did  the  promisee  give  credit,  and  to  whcfm  did  the  *promisor 
understand  him  to  give  credit  ?  If  the  promisee  gave  credit  to 
the  promisor,  and  was  justified  in  so  understanding  the  case, 
and  the  promisor  as  a  rational  person  knew  or  should  have 
known  that  the  promisee  trusted  to  him  personally,  and  he  did 
not  guard  the  promisee  from  so  trusting  him,  then  he  ^cannot 
turn  him  afterwards  over  to  those  whom  he  represents,  because 
he  must  abide  his  responsibility.  On  the  other  hand,  if  the 
promisor  supposed  the  promisee  to  trust  only  to  those  for  whose 
benefit  he  acted,  or  rather  to  the  funds  and  means  possessed  by 
him  as  trustee,  and  if  he  had  a  right  to  suppose  so,  and  the 
promisee  did  not  demand  and  receive  the  assumnce  of  his  per- 

(e)  Horslej  v.  Bell  and  others,  Am-  gaged  to  do  the  work  could  not  know 

bier,  769.    An  act   of  parliament  was  the  state  of  the  fund,  nor  was  it  their 

Sassed  to  make  a  certain  brook  navigable,  busiacss  to  inquire ;  tiiey  gave  credit  to 

'he  defendants,  with  many  other  persons,  the    commissioners."      CulTen   v.    Duko 

were  named  commissioners  to  pat  the  act  of  Qnoensberrj,  1  Bro.  C.  C.  101,  and 

in  execution.    Certain  tolls  were  to  be  notes. 

paid  by  vessols  which  should  navigate  the        (/)  Hig^ins  v,  Livingstone,  4  Dow, 

brook,  and  the  commissioners  were  em-  341,  355.    Lord  Eldon^  in  this  case,  said : 

powered  to  borrow  money  on  these  tolls.  "  As  to  the  general  liability  of  parliament 

The  commissioners  employed  the  plain-  tary  trustees,  if  I  '^tq  to  give  an  opin- 

tiff  to  do  different  parts  of  the  works,  and  ion,  I  would  say  that  when  persons  act 

such  of  the  commissioners  as  vrere  prcs-  under  a  parliamentary  trust,  and  state 

ent  at  the  several  meetings,  made  orders  themselves  as  so  acting,  they  are  not  to  be 

relative  thereto.    Every  oho  of  them  was  held  pex^oaally  liable.    But  this  also,  I 

present  at  some  of  the  meetings,  but  no  think,  rests  on  strong  principle,  that  as 

one  was  present  at  all  the  meetings.    The  the  trustees  must  know  whether  there  are 

fund  proving  deficient,  it  was  held  that  all  funds  to  answer  the  purpose,  they,  when 

the  acting  commissioners  were  personally  they  contract  with  others,  who  do  not 

liable  to  the  plaintiff.     The  Lord  Chan-  know,  act  as  if  representing  that  they  had 

oellor  and  the  judges  agreed  in  opinion,  a  fund  applicable  to  the  object,  and  are 

'*The  commissioners  had  power  to  bor-  then  personally  bound  to  provide  funds 

row  money,  and  ought  to  take  care  to  be  to  pay  the  contractors." 
provided.     That  tlie  workmen  who  en- 
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sonal  liability,  then  no  such  liability  exists,  and  he  is  bound 
only  to  act  faithfully  as  a  trustee  in  the  discharge  of  his  prom- 
ise. 

An  agent  whb  exceeds  his  authority  and  fails  to  bind  his 
principal,  becomes  liable  himself.  On  this  familiar  principle 
public  trustees  or  officers,  as  town  or  parish  officers,  who  enter 
into  contracts  in  their  official  capacity,  and  on  behalf  of  the 
corporations  which  they  represent,  if  they  so  deviate  from  or 
exceed  their  authority  as  not  to  bind  these  corporations,  are 
themselves  liable,  (g*)  But  whether  on  the  contract,  or  in  case, 
must  depend  on  the  chErracter  and  circumstances  of  the  trans- 
action, (ffg) 

{^}  Sprott  V.  Powell,  3    Bing.    478;  59  Geo.  3,  c.  12,  to  hold  in  the  nature  of 

Leign  v,  Taylor,  7  B.  &  (?.  491;  Heu-  a  corporation,  it  was  held  to  be  a  personal 

debourck  v.  Langton,  3  C.  &  P.  571 ;  undertaking  of  their  own,  on  which  they 

Eirby  v.  Bannister,  5  B.  &  Ad.  1069,  were  individaally  responsible  for  the  pay- 

S.  C.  3  N.  &  M.  119;  Burton  w.  Grif-  mentof  rent.  — Anon.  12  Mod.  559.     "If 

fiths,  11  M.  &  W.  817;  Bay  t^.  Cook,  2  an  overseer  of  the  poor  contract  with 

N.  Jcr.  343 ;  Husbands  v.  Smith's  Adm'r,  tradesmen  upon  account  of  the  poor,  and 

14  B.  Monr.  211.  —  Uthwatt  v.  Elkins,  npon  his  ov/h  credit,  as  soon  as  he  re- 

13  M.  &  W.  772.    Church-wardens  and  ccives  so  much  of  the  poor's  money,  it 

overseers  of  a  parish  having  taken  a  lease  becomes  his  own  debt."    HoU,  C.  J. 
of  land  in  their  official  capacity,  which        {gg)  See  ante,  p.  57,  note  (/). 
they  were  not  authorized  by  the  statute 

10*  •       [113] 


107-*108  THE  LAW  OP  CONTRACTS,  [BOOK  I. 


CHAPTER    VIII. 


OP  EXECUTORS   AND  ADMINISTRATORS, 

They  act  as  the  personal  representatives  of  the  deceased, 
having  in  their  hands  his  means,  for  the  purpose  of  discharging 
his  liabilities  or  executing  his  contracts,  and  of  carrying  into 
effect  his  will, .if  he  have  left  one;  and  in  general,  they  are 
liable  only  so  far  as  these  means,  or  assets  in  their  hands,  are 
applicable  to  such  purpose.  But  they  m^  become  personally 
liable ;  and  a  clause  in  the  statute  of  frauds,  hereafter  to  be 
spoken  of.  refers  to  this  subject.  In  England  it  is  regarded  as 
the  peculiar  province  of  a  court  of  equity  to  administer  justice 
in  cases  of  legacies.  (%)  The  law  *andj  practice  on  this  subject 
vary  somewhat  in  different  States  of  this  country. 

(A)  Dceks  V.  Stratt,  5  Jf.  B.  690,  and  see  an  execntor  has  assented  to  a  bequest  is 
Jones  V.  Tanner,  7  B.  &  Cress.  542.  ^at  a  question  of  fact  for  the  jury,  and  not  a 
it  seems  Decks  v.  Strutt  is  to  be  understood  matter  of  law  to  be  determined  by  the 
as  only  deciding  that  an  action  for  a  leg-  court.  Mas«n  v.  Fameli^  12  M.  &  W. 
acj  cannot  be  maintained  upon  an  assent  674.  —  Lord  Holt  is  reported  to  have  said, 
of  the  execntor  merely  implied  from  his  Ewer  v.  Jones,  2  Salk.  415,  that  a  devisee 
possession  of  sufficient  assets ;  leaving  It  may  maintain  an  action  at  common  law 
open  to  say  that  an  ^action  may  lie  upon  against  a  terre-tenant,  for  a  legacy  devised 
an  express  promise  by  him  in  considera-  out  of  land ;  for  where  a  statute,  as  the 
tion  of  assets,  or  upon  an  express  a'dmis-  statute  of  wills,  gives  a  right,  the  party  by 
sion  by  him  that  he  has  money  in  his  consequence  shall  have  an  action  at  law 
hands  for  the  payment  of  such  legacy,  to  recover  it.  In  Braithwaite  v.  Skinner, 
Barber  v.  Fox,  2  Wms.  Saund.  137,  c.  n.  5  M.  &  W.  313,  this  dictum  was  much 
(a,)  citing  Atkins  v.  Hill,  Cowp.  284,  and  discussed,  and  the  learned  Barons  were  of 
Gorton  v.  Dyson,  1  B.  &  B^19.  It  has  opinion  that  it  was  to  be  taken  with  a 
been  held  that  w^hero  an  account  of  the  material  qualification,  which  is  thus  stated 
residuary  estate  of  a  testator  has  been  bv  Parker  B. :  "  The  statute  of  wills  en- 
made  out  by  the  ei^ccutors,  and  signed  by  ables  a  party  to  dispose  by  will  of  the 
the  parties  interested,  under  which  ac-  property  which  he  might  have  disposed  of 
count  all  of  them  have  been  paid  except  during  his  lifetime  at  his  freewill  and 
one,  such  one  may  recover  his  proportion,  pleasure.  I  think  the  meaning  of  Lord 
with  interest,  in  assumpsit  agamst  the  ex-  Hdt  is  this  —  that  if  a  person  gives  an  in- 
ecutors.  Gregory  v.  Harman,  3  C.  &  P.  •  terest  which  could  be  enforced  by  an  ao 
205.  Upon  the  assent  of  the  executor  to  tion  at  law,  the  statute  would  give  an 
a  bequest  of  a  specific  chattel,  .whether  per-  action  for  it.  Thus,  if  a  person  devised 
sonal  or  real,  the  interest  in  it  vests  in  the  by  will  a  right  of  common,  the  devisee 
legatee,  and  he  may  recover  it  by  an  action  would  have  a  right  of  action  for  it;  so  if 
at  law.  Doe  v.  Guy,  3  East,  120.  And  see  he  devised  a  rent  which  was  not  a  free- 
Faramourv.  Yardly,  Flowd.  539.  Whether  hold  rent,  (which  could  not  be  the  subject 
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It  is  said  that  the  promise  of  an  executor  to  pay  a  debt, 
**  whenever  sufficient  effects  are  received  from  the  estate  of  the 
deceased,"  must  be  construed  to  mean  sufficient  effects  received 
in  the  ordinary  course  of  administration,  according  to  law.  (i) 
If  an  executor  or  administrator  receives  as  such  a  promissory 
note  or  bill  of  th§  deceased,  and  indorses  the  same,  he  is  liable 
upon  it  personally,  (j)  If  he  makes  a  note  or  bill,  signing  it 
"  as  executor,"  he  is  personally  liable,  unless  he  expressly  limits 
his  promise  to  pay,  by  the  words,  "  out  of  the  assets  of  my 
testator,"  or  "  if  the  assets  be  sufficient,"  or  in  some  equivalent 
way ;  (A:)  but  a  note  or  bill  so  qualified  would  not  be  nego- 
tiable, because  on  condition.  If  an  executor  *or  administrator 
submits  a  disputed  question  to  arbitration,  in  general  terms, 

of  an  action  at  law,)  an  action  would  lie  the  law  would  give  a  remedy ;  in  this  case 

for  it.     So  if  he  devised  a  right  of  way,  it  no  duty  was  imposed  upon  the  defendants 

could  I)c  enforced  by  action ;  or  if  he  left  towards  the  plaintiff,  which  could  be  en- 

a  term,  the  right  to  it  might  be  enforced  forced  by  an  action  of  (kbt.     Semble,  no 

by  ejectment.    So  if  the  testator  clearly  action  at  law  could  be  maintained,  but  the 

meant  to  impose  a  dut}'  upon  another  per-  proper  ;rcmcdy  was  in  equity.    And  see 

son,  obliging  him  to  pay  a  legacy,  an  ao-  on  this  point  Beeoker  v.  Beecker,  7  Johns, 

tion  of  debt  would  lie  for  it  against  the  99 ;  Van  Orden  v.  Van  Orden,  10  Johns, 

person  on  whom  the  duty  of  paying  the  30.  —  In   Connecticut  and   New  Hamp- 

money  was  imposed :  as  if  the  testator  left  shire,  it  has  been  held  that  an  action  at 

an  estate  in  fee  to  A,  directing  him  to  pay  law  will  lie  against  an  executor  upon  a 

a  sum  of  money  to  B ;  I  am  not  prepared  promise  implied  from  the  possession  of 

to  say  that  an  action  of  debt  might  not  assets.    Knapp  v.  Hanford,  6  Conn.  170; 

lie  after  A  had  accepted  the  estate,  found-  Pickering  v.  Hckering,  6  N.  H.  l^L  But 

ed  upon  the  duty  created  by  the  testator  of  it  is  believed  tliat  in  jurisdictio  jpi'here 

paying  that  sum.    Bat  it  is  going  too  fur  courts  of  chancery  have  existed, Vie  doc- 

to  say  that  the  statute  would  give  a  right  trine  of  the  English  coses  has  been  fol- 

of  action  for  those  things  which  are  mere-  lowed.    See  Kent  v.  Somervell,  7  6.  & 

ly  equitable  interests  ;•  as,  for  example,  if  Johns.  265;  Sutton  v.  Crain,  10  G.   & 

a  testator  had  created  a  trust  in  favor  of  a  Johns.  458.  — An  action  at  law  by  a  lega- 

person,  it  would  be  absurd  to  say  that  tee  for  a  legacy  on  the  executor's  promise, 

person  ooald  enforce  the  trust  by  an  action  must  be  brought  against  the  executor  in 

at  law."    In  this  case  the  testator  devised  his  personal,  not  in  his  representative, 

lands  in  fee,  after  the  determination  of  capacity.  Kayser  v.  Disher,  9  Leigh,  357. 
certain  life-estates,  to  A,  B,  and  C,  as        (t)  £k)werbank  v.  Monteiro,  4  Taunt, 

tenants  in  common,  subject  to  and  charged  844. 

with  the  payment  of  200/.,  which  he  there-        {J)  Buller,  J.,  King  v.  Thom,  1  T.  B. 

by  bequeathed  to,  and  to  be  equally  divid-  489 ;  Curtis's  Ex'x  o.  Bank  of  Somerset^ 

ed  among  the  children  of  his  niece:  A  7  H.  &  Johns.  25.  ^ 

and  B,  during  the  life  of  one  of  the  ten-        (Ic)  Childs  r.  Monins,  2  B.  &  B;  460  ; 

ants  for  life,  granted  their  reversion  in  two  King  t7.  Thom,  1  T.  R.  489 ;  Woods  v. 

undivided  third  parts  of  the  land  to  mort-  Kidley,  27  Miss.  119 ;  Forster  v.  Fuller,  6 

gagees  for  500  years.    It  was  held  that  an  •  Moss.  58,  where  the  principle  was  applied 

action  of  debt, could  not  be  maintained  to  the  case  of  a  guaxdian.  —  As  to  cove- 

against  the  termors  for  a  share  of  200/.  so  nants  by  executors  or  administrators,  made 

bequeathed ;  on  the  ground  that  admitting  professedly  in  their  capacity,  as  such,  see 

Lord  IloU't  dictum  to  be  correct,  that  Sumner  v.  Williams,  8  Mass.  162;  Thayer 

where  the   testator  merely  intended  to  v.  Wendell,  1  Gall.  37. 
create  a  duty  from  one  person  to  another, 
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and  without  an  express  limitation  of  bis  liability,  and  the  arbi- 
trators  award  that  he  shall  pay  a  certain  sum,  he  is  liable  to 
pay  it  whether  he  has  assets  or  not.  (/)  But  if  the  award  be 
merely  that  a  certaii\  sum  is  due  from  the  estate  of  the  de- 
ceased, without  saying  that  the  executor  or  administrator  is  to 
pay  it,  he  is  not  precluded  &om  denying  that  Hb  has  assets,  (m) 

When  there  is  a  contract  with  an  executor  or  administrator, 
by  virtue  of  which  money  has  become  due,  and  the  money  if 
recovered  will  be  assets  in  his  hands,  he  may,  in  general,  sue 
for  it  in  his  representative  capacity,  (n)  And  so  lie  may  be 
sued  as  executor  for  money  paid  for  his  use  in  that  capacity,  (o) 

With  respect  to  covenants  relating  to  the  freehold,  the  rule 
of  law  is  that  for  the  breach  of  a  covenant  coHcUeral  or  in  grossy 
whether  such  breach  occur  before  or  after  the  death  of  the  cov- 
enantee, the  personal  rspresentative  must  sue  and  not  the 
heir; (jo)  for  the  breach  of  a  covenant  which  runs  wUh  the 
land,  the  heir  must  sue  if  the  breach  occur  after  the  covenant- 
ee's death,  the  personal  representative  if  it  occur  before,  (q) 
The  doctrine  of  a  continuing  breach,  for  which  the  heir  or 
assignee  may  recover  if  the  ultimate  and  substantial  damage 
is  suffered  by  him,  was  established  in  England  by  the  case  of 
Kingdon  v.  Nottle,  (r)  but  it  has  not  been  'adopted  in  this  coun- 

(/)  Kiklcll  V.  Sutton,  5  Bing.  200.  tris,  56,  3  Salk.  109;  Smith  v.  Simons, 

{m)  Pearson  v.  Henry,  5  T.  R.  6.  Comberbach,  64. 

in)  Cowell  V,  Watts,  6  East,  405 ;  King  (r)  1  M.  &  Sel.  355  ;  4  M.  &  Sel.  53, 

r.  Tnom,  1  T.  K.  487  ;  Marshall  v.  Broad-  (with  which  King  v.  Jones,  5  Taunt.  418, 

hurst,  I  Tyr.  348, 1  Cr.  &  Jer.  403 ;  Heath  accords).    Along  with  the  anthority  of 

V.  Chilton,  12  M.  &  W.  632;  Kane  v.  this  case  seems  to  fall  also  the  doctrine  on 

Paul,  14  Pet.  33.  which  it  was  founded,  and  of  which  so 

(o)  Ashby  v.  Ashby,   7  B.  &  Cress,  much  is  made  in  the  books,  (see  Williams 

444.  —  But  he  is  only  liable  perwnaily  in  on  Executors,  1st  cd.  519;  1  Lomax  oa 

an  action  for  money  tent  to  him  as  execn-  Executors,  292,)  tliat  an  action  can  in  no 

tor,  or  luxd  and  received  by  him  as  exccu-  case  be  maintained  in  the  name  of  the 

tor.    Rose  v.  Bowler,  1  H.  Black.  108 ;  executor,  unless  an  fnjuiy  to  the  personal 

Powell  V.  Graham,  7  Taunt.  586 ;  Jen-  estate  appears.    In  England,  the  Court  of 

ning^.  Newman,  4  T.  R.  347 ;  and  see  Exchequer  have  gone  as  far  as  they  can 

observations  of  the  judges  in  Ashby  v.  without  quite  overthrowing  Kingdon  v, 

Ashby,  7  B.  &  Cress.  444  ;  Miles  r.  Dum-  Nottle.     See  the  opinion  of  Lord  Abinger 

ford,  13  E.  L.  &  E.  120.  in  Raymond  v.  Fitch,  2  C.  M.  &  R.  596» 

{p)  Lord  Abinger,  C.  B.,  Raymond  v.  •  600,  and  the  still  later  case  of  Ricketts  v. 

Fitch,  2  Cr.  M.  &  R.  588,  599,  6  Tyr.  Weaver,  12  M.  &  W.  718,  where  Parhe, 

985 ;  Lucy  t;.  Levington,  2  Lev.  26,   1  B.,  said,  "  The  Question  therefore  is  re- 

Ventris,  175;  BsLCoa^a  Ahr,  Executors  and  duced  to  this,  whether  an  executor  can 

Adndnittrators,  N.  sue  for  the  broach  of  a  covenant  to  repair 

(^)  Com.  Dig.  Covenant,  B.  1,  Admnis-  in  the  lifetime  of  the  lessor,  who  was  ten- 

tration,  B.  13 ;  Morley  ».  Polhill,  2  Ven-  ant  for   life,   without   avetring    special 
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try.  (5)  In  general,  every  right  ex  contractu^  which  the  deceased 
possesded  at  the  time  of  his  death,  passes  to  his  executor  or  ad- 
ministrator ;  (t)  and  so  strong  is  this  rule,  that  it  prevails  against 
special  words  of  limitation  in  the  contract  itself,  (u)  But  con- 
tracts may  be  extinguished  and  absolutely  determined  by  the 
death  of  the  party  with  whom  they  are  made,  (v)  If  money  be 
payable  by  a  bond  to  such  person  as  the  obligee  may  appoint 
by  will,  and  the  testator  makes  no  appointment  by  his  will,  the 
debt  dies,  as  the  executor  is  not  considered  his  appointee  for 
that  purpose,  (w)  Nor  could  an  administrator,  where  there  was 
no  will,  claim  *the  money. 

The  law  raises  no  implied  promise  to  the  personal  represent- 
ative, in  respect  of  a  promissory  note  held  by  the  deceased,  (x) 

•Where  the  contract  with  the  deceased  is  of  an  executorji 
nature,  and  the  personal  representative  can  fairly  and  sufficiently 

damage.  On  that  point  Raymond  v.  Fitch,  Ventris,  56,  3  Salk.  109;  Smith  r.  Si- 

in  which  all  the  cases  were  considered,  is  mons,  Comberbach,  64  ;  Lacy  r.  Leving- 

an  authority  directly  in  point,  and  ought  ton,  1  Ventris,  176, 2  Ley.  26 ;  Raymond  v. 

not  to  be  shaken.    The  result  of  that  case  Fitch,  2  Cr.  M.  &  R.  588  ;  Ricketts  v, 

is,  that  unless  it  be  a  coyenant  in  which  Weayer,  12  M.  &  W.  718;  Can-  v,  Rob- 

tbe  heir  alone  can  sue  (according  to  King-  erts,  5  B.  &  Ad.  84,  per  Parker  J. 

don  V.  Nottle  and  King  v.  Jones)  for  a  (u)  Deyon  v,  Pawlett,   11    Vin.  Abr. 

breach  of  the  coyeniant  in  the  lifetime  of  133,  pi.  27.    Somewhat  analogous  to  this 

the  lessor,  the  executor  can  sue,  unless  it  is  the  point  stated  in  Leonard  Loyies' 

be  a  mere  personal  contract,  in  which  the  case,  10  Co.  R.  87,  b,  that  a  chattel  inter- 

Tule  appli^  that  adio  personalis  moritur  est  in  land  cannot  be  entailed, 

cam  persona.     The  breach  of  coyenant  (v)  For  Sample,  the  right  to  recoyer 

is  the  damage ;   if  the  executor  be  not  for  tne  breach  of  a  promise  to  marry  does 

the  proper  person  to  sue,  the  action  can-  not  pass  to  the  executor.    Chamberlain  v, 

not  be  brought  by  any  one."     In  this  Williamson,  2  M.  &  Scl.  408 ;  Stebbins  v. 

Gonntry,  where  the  courts  are  ^cee  from  Palmer,  1  Pick.  71.    And  so  in  other 

the  shackles  which  the  authority  of  King-  cases  where  the  injury  is  personal,  though 

don  17.  Nottle  and  kindred  cases  imposes,  accompanying  a  breach  or  contract.  Parke, 

it  is  reasonable  to  belieye  that  the  later  B.,  Beckham  v.  Drake,  8  M.  &  W.  854 ; 

doctrine  (which  is  also  the  older  doctrine,)  Lord  EUenhoroughy  C.  J.,  Chamberlain  v. 

as  to  actions  by  executors,  will  be  carried  Williamson,  2  M.  &  Sel.  415, 416.    Cook 

to  its  full  extent.    See  Chirk  v.  Swift,  3  v.  Newman,  8  How.  Pr.  Rep.  523.    But 

Mete.  390.  see  Ejiights  v.  Quarles,  2  B.  &  B.  104. 

(t)  Greenby  17.  Wilcocks,  2  Johns.  1  ;  (w)  Pease  v.  Mead,  Ho^.  9.  And  the 
Mitchell  V.  Warner,  5  Conn.  R.  497 ;  reason  giyen  is  that  the  payee  in  that  case 
Beddoe's  Executor  v.  Wadsworth,  21  is  eyidently  to  take  for  his  own  use,  for 
Wend.  120 ;  Clark  v.  Swift,  3  Mete.  390 ;  the  word  pay  "  carryeth  property  with 
Hacker t7.  Storer,  8  Greenl.  228,  232;  4  it;"  whereas  tlie  executor,  wiicn  he  re- 
Kent,  Comm.  472. — The  case  of  King-  coyers  as  assignee  in  la\v  of  the  testator, 
don  r.  Nottle  has,  howeyer,  been  sub-  takes  for  the  use  of  the  testator, 
stontially  followed  in  Ohio  and  Indiana.  (x)  Therefore  the  executor  in  bringing 
Foote  r.  Burnet,  10  Ohio  R.  317 ;  Martin  an  action  upon  such  note,  must  declare 
V.  Baker,  5  Blackford,  232.  upon  the  promise  to  the  testator ;  unless 

(t)  Comyns's  Digest,  Administration,  B.  an  express  promise  to  the  executor  can  be 

13  ;  Bacon's  Abridgment,  Executors  and  shown.  Tii^is  v.  Piatt,  2  M.  &  W.  720. 
Administrators,  N. ;  Morlcy  t;.  PolhiU,  2 
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execate  all  that  the  deceased  could  have  done,  he  may  do  so, 
and  enforce  the  contract  (y)  But  where  an  executory  contract 
is  of  a  strictly  personal  nature  —  as,  for  example,  with  an  author 
for  a  specified  work,  the  death  of  the  writer  before  his  book  is 
completed,  absolutely  determines  the  contract,  unless  what 
remains  to  be  done  —  as,  for  example,  the  preparing  of  an  Index, 
or  Table  of  Contents,  &c.,  can  certainly  be  done  as  well  and  to 
the  same  purpose  by  another,  (z) 

If  executors  or  administrators  pay  away  money  of  the  de- 
ceased by  mistak.e,  or  enter  into  contracts  for  carrying  on  his 
business  for  the  benefit  of  his  personal  estate,  and  to  wind  up 
his  affairs,  they  may  sue  either  in  their  individual  or  their  repre- 
sentative capacities ;  (a)  but  they  should  sue  in  the  latter  capac- 
ity, in  order  to  avoid  a  set-off  against  them  of  their  individual 
debts,  (b)  The  title  of  an  administrator  does  not  exist  until 
the  grant  of  administration,  and  then  reverts  back  to  the  death 
of  the  deceased ;  but  only  in  order  to  protect  the  estate,  and  not 
for  any  other  purpose,  (c)  And  if  an  agent  sells  goods  of  the 
deceased,  after  his  death,  and  in  ignorance  of  his  decease,  the 
administrator  may  adopt  the  contract  and  sue  upon  it  (d) 

On  the  death  of  one  of  several  executors,  either  before  or 
after  probate,  the  entire  right  of  representation  survives  to  the 
^others,  (e)     But  if  £^  administrator  dies,  or  a  sole  executor 

(y)  Marshall  V.  Broadhnnt^lTjr.  348,  149;  Aspinall  v.  Wake,   10  Bing.   51; 

1  Cromp.   &  Jer.  403.     See  Werner  v.  Webster  v.  Spencer,  3  B.  &  Aid.  360 ; 

Humphreys,  3  Scott,  N.  R.  226.  —  E  con-  Ord  v.  Fenwick,  3  East,  104 ;  Merritt  v, 

verso,  the  personal  representative  is  bound  Seaman^  2  Selden,  168. 
to  complete  such  a  contract,  and,  if  he  does        (b)  Per  Bayley,  Holrovd,  and  Begt,  JJ., 
not,  may  be  made  to  pay  damages  out  of  .  Clark  v   Hougham,  2  JB.  &  Cress.  155, 

the  assets.    Wentworth  v.  Cock,  10  Ad.  156,  157. 

&  Ell.  42  ;  Siboni  v.  Kirkman,  1  M.  &  W.        (c)  Mor^  t;.  Thomas,  18  Eng.  Law  & 

418,  423.  —  Where  several  perstfns  jointly  Eq.  526  ;  Foster  ».  Bates,  12  M.  &  W. 

contract  for  a  chattel,  to  be  made  or  pro-  22;  Lawrence  v.  Wright,  23  Pick.  128; 

cured  for  the  ^ommon  benefit  of  all,  and  Rattoon  v.  Overacker,  8  Johns.  126 ;  Win- 

the  executors  of  any  party  dying  are,  by  Chester  v.  Union  Bank,  2  G.  &  Johns.  79, 

agreement,  to  stand  in  the  place  of  such  80 ;  Welchman  i\  Sturgis,  13  Q.  B.  552 ; 

party  dying,  although  the  legal  remedy  of  Bell  v,  Speight,  11  Hump.  451. 
tlio  party  employed  would  bo  solely  against        {d)  Foster  v.  Bates,  12  M.  &  W.  226. 
the  survivors,  yet  the  law  will  imply  a  con-        (e)  Flanders  r.  Clark,  3  Atk.  509.     So 

tract  on  the  part  of  the  deceased  contractor,  in  the  case  of  the  death  of  one  of  two  ad" 

that  his  executors  shall. pay  his  proportion  minislrators,  the  administration  survives  to 

of  the  price  of  the  article  to  be  furnished,  the    other.     Hudson    v.    Hudson,    Cas. 

Prior  V.  Hcmbrow,  8  M.  &  W.  873,  889.  Temp.  Talb.  127.  —  That  joint  executors 

(z)  Lord  LyndJiursty  C.  B.,  and  bayley,  are  one  person  in  law,  Shaw  v.  Berry,  35 

B.,  Marshall  v.  Broadhurst,  1  Tvr.  349.  Maine,  279.    But  see  Smith  v.  Whiting,  9 

See  Siboni  v.  Kirkman,  1  MK  W.  423.  Mass.  334. 

(a)  Clark  v.  Hougham,  2  B.  &  Cress. 
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dies  intestate,  no  interest  and  no  right  of  representation  is  trans- 
mitted to  his  personal  representative.  (/) 

An  executor  de  son  tort  is  liable  not  only  to  an  action  by  the 
rightful  executor  or  administrator,  but  may  be  sued  by  a  creditor 
of  the  deceased,  (g-)  And  it  is  held  in  England  that  an  executor 
de  son  tort  of  a  rightful  executor  is  liable  in  the  same  manner 
as  a  rightful  executor  of  the  original  testator,  for  his  debts.  (§•§•) 
But  the  rightful  executor  or  administrator  cannot  be  prejudiced 
by  an  act  or  contract  of  an  executor  de  son  tort,  {h)  And  it 
would  ^eem,  that  if  an  executor  de  son  tort  be  afterwards  made 
administrator,  he  is  not  bound  by  a  contract  made  by  himself 
as  executor  before  the  grant  of  administration,  (t) 

(/)  Ck>in.  Dig.  Administrator,  B.  6;  made  out.  Probate  was  afterwards  granted 

Tingrey  v.  Brown,  1  Bos.  &  Pul.  310.  to  B,  the  real  executrix,  who  gave  notice 

{g)  Curtis  v.  Yemon,  3  T.  B.  587.  to  the  defendant  to  pay  the  price  to  her. 

{^)  Meyrick  v.  Anderson,  14  Q.  B.  Held,  that  the  plaintiff  could  not  maintain 

719.  an  action  agamst  the  defendant  for  the 

(A)  Buckley  v.  Barber,  15  Jur.  63,  price.  —  But  where  the  act  of  the  executor 
fExch.),  1  £.  li.  &£q.  506 ;  Mountford  v,  de  son  tort  was  done  in  the  due  cSurse  of 
Gibson,  4  East,  441 ;  Dickenson  v.  Naule,  administration,  and  is  one  which  the  right- 
1  'ScY.  &  Man.  721 ;  where  A  having  ful  executor  would  have  been  compellable 
proved  a  will,  in  which  she  supposed  her-  to  do,  such  act  shall  stand  good.  Grays- 
self  to  be  appointed  executrix,  employed  brook  v.  Fox,  1  Plowd.  282  ;  Thompson 
the  plaintiff,  an  auctioneer,  to  sell  the  v.  Harding,  20  Eng.  Law  &  Eq.  145. 
goods  of  the  testator ;  and  the^  were  sold  (i)  Doe  v.  Glenn,  1  Ad.  &  £1.  49,  S.  C. 
to  the  defendant,  who,  as  an  mdncement  3  Nev.  &  Man.  837 ;  Wilson  v»  Hudson, 
to  the  plaintiff  to  let  him  remove  the  goods  4  Harring.  1 69.  But  see  contray  Wcdworth^ 
without  payment,  expressly  promised  to  C,  Vroom  r.  Van  Home,  10  Paige,  558  ; 
pay  the  plaintiff  as  soon  as  the  bill  was  Walker  v.  May,  2  Hill,  Ch.  (S.  C.)  23. 
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CHAPTER  IX- 

GUARDIANS. 

Sect.  I.  —  Of  the  kinds  of  Guardians. 

Guardianship  at  common  law  has  fallen  into  comparative 
disuse  in  this  country,  although  many  of  the  principles  which 
determined  the  rights  and  duties  of  that  relation  are  adopted, 
with  various  qualifications,  in  the  guardianships  by  testamentary 
appointment  of  the  father,  or  by  the  appointment  of  courts  of 
probate  or  chancery,  which  prevail  with  us.  We  have  also  by 
statute  provisions,  guardians  of  the  insane,  and  of  spendthrifts. 
All  of  these  rest  upon  the  general  principle,  that  it  is  the  duty 
of  society  to  provide  adequate  care  and  protection  for  the  person 
and  property  of  those  who  are  wholly  unable  to  take  care  of 
themselves. 

So  far  as  relates  to  contracts  to  which  guardians  are  parties, 
we  can  do  little  more  than  refer  to  the  statutes  of  the  several 
States,  in  which  the  obligations  and  duties  of  guardians,  their 
powers,  and  the  manner  in  which  their  powers  may  be  exer- 
cised, are  set  forth,  usually  with  much  minuteness  and  pre- 
cision. 

One  principle,  however,  should  be  stated;  wliich  is,  that 
guardians  of  all  descriptions  are  treated  by  courts  as  trustees; 
and,  in  almost  all  cases,  they  are  required  to  give  security  for 
the  fail^ul  discharge  of  their  duty,  unless  the  guardian  be  ap- 
pointed by  will,  and  the  testator  has  exercised  the  power  given 
him  by  statute,  of  requiring  that  the  guardian  shall  not  be  called 
upon  to  give  bonds.  But  even  in  this  case,  such  testamentary 
provision  is  wholly  personal ;  and  if  the  individual  dies,  refuses 
the  appointment,  or  resigns  it,  or  is  removed  from  it,  and  a  sub- 
stitute is  appointed  by  court,  this  substitute  must  give  bonds. 
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SECTION   II. 

OF  THE  BUTT  AND  POWER  OF  A   GUARDIAN. 

The  guardian  is  held  in  this  country  to  have  only  a  naked 
authority,  not  coupled  with  an  interest,  (j)  His  possession  of 
the  property  of  his  ward  is  not  such  as  gives  him  a  personal  in- 
terest, being  only  for  the  purpose  of  agency.  But,  for  the  bene- 
fit of  his  ward,  he  has  a  very  general  power  over  it.  He  manages 
and  disposes  of  the  personal  property  at  his  own  discretion,  (k) 
although  it  is  safer  for  him  to  obtain  the  authority  of  the  court 
for  any  important  measure ;  he  may  lease  the  real  estate,  if 
appointed  by  will  or  by  the  court,  but  the  guardian  by  nature 
cannot ;  (/)  he  cannot  however  sell  it  without  leave  of  the  proper 
court.  Nor  should  he,  in  general,  convert  the  personal  estate 
into  real,  without  such  leave,  (m)   •And  where  a  court  of  equity 
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i)  Gnmby  v.  Amhent,  7  Mass.  1,6.  of  his  trust,  or  unless  he  can  hy  the  sale 

(ic)  Field  V,  Schieifelin,  7  Johns.  Ch.  produce  some  advantage  to  the  estate,  but 

154.     "  I  apprehend  that  no  doubt  can  be  having  the  power  without  obtaining  any 

entertained  as  to  the  competency  of  the  special  license  or  authority,  a  title  under 

guardian's  power  over  the  disposition  of  him  acquired  bond  fide  by  the  purchaser 

the  personal  estate,  including  the  choses  will  be  good,  for  he  cannot  know  whether 

in  action,  as  between  him  and  the  bona  the  power  has  been  execoted  with  dis- 

fide  purchaser.    The  guardian  in  socage  cretion  or  not."    Parker ,  C.  J-  —  Dorsey 

of  the  real  estate  may  lease  it  in  his  own  v.   Gilbert,   11   Gill  &  Johns.  87.     The 

name,  and  dispose  of  it  during  the  guardi-  Court  of  Chancery  may  authorize  a  sale 

anabip,   (and  the  chancery  guardian  has  of  the  ward's  real  estate.  —  Also,  in  re 

eqiial  auuiority,)  though  he  cannot  convey  Salisbury,  3  Johns.  Ch.  347  ;  Hedges  v. 

it  absolutely  witnout  Sie  special  authority  Riker,  5  id.  163  ;  Mills  v,  Dennis,  3  id. 

of  this  court,  because  the  nature  of  the  367.    "The  court  may  change  the  estate 

trust  does  not  require  it."    Kentf  C.   This  of  infants  from  real  into  personal,  and 

case  decides  that  the  purchaser  of  the  from  personal  into  real,  whenever  it  deems 

ward's  personal  estate  is  not  responsible  such  a  proceeding  most  beneficial  to  the 

for  the  faithful  application  of  the  purchase-  infant.    The  proper  inquiry  in  such  cases 

money  by  the  guardian,  unless  he  knew  or  will  be,  whether  a  sale  of  the  whole,  or 

had  sufficient  information  at  the  time  that  only  of  a  part,  and  what  part  ofthe  prem* 

the  guardian  contemplated  a  breach  of  ises  will  m  most  beneftcial."    Kent,  C. 
tntBt,  and  intended  to  misapply  the  money ;        (I)  May  v.  Calder,  2  Mass.  56.    A  lease 

or  was  in  fiict  by  the  very  transaction  ap-  of  an  infant's  land  by  his  father  as  natural 

plying  it  to  his  own  private  purpose.  —  guardian,  is  void. 

kUis  V.  Essex  Merrimack  Bridge,  2  Pick.        (m)  The  cases  cited  (3  Johns.  Ch.  348» 

S4S.    The  guardian  of  a  non  comj>o8  mentis  370,  5  id.  1 63, )  affirm  the  power  of  a  court 

caa  sell  her  personal  estate  at  ms  discre-  to  order  tlie  minor's  real  estate  to  be  con- 

tion,  and  her  real  estate  with  license  from  verted  into  personal,  or  his  personal  into* 

the  oonrt.     **  It  is  true  the  guardian  ought  real,  but  do  not  expressly  deny  the  guar- 

not  to  sell  the  personal  estate,  unless  the  dian's  authority  to  do  tbe  latter.    See 

proceeds  are  wanted  for  the  due  execution  suprat  note  (k), 
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authorizes  a  conversion  of  real  estate  into  personal,  or  vice  versa^ 
it  will,  if  justice  requires  it,  provide  that  the  acquired  property 
retains  the  character  and  legal  incidents  of  the  original  fund.(n) 

As  trustee,  a  guardian  is  held  to  a  strictly  honest  discharge 
of  his  duty,  and  cannot  act  in  relation  to  the  subject  of  his  trust 
for  his  own  personal  benefit,  in-  any  contract  whatever.  And 
if  a  benefit  arises  thereby,  as  in  the  settlement  of  a  debt  due 
from  the  ward,  this  benefit  belongs  wholly  to  the  ward,  (o) 
He  must  not  only  neither  make  nor  suffer  any  waste  of  the 
inheritance,  but  is  held  very  strictly  to  a  careful  management  of 
all  personal  property,  (p)  He  is  responsible  not  only  for  any 
misuse  of  the  ward's  money  or  stock,  but  for  letting  it  lie  idle  ; 
and  if  he  does  so  without  sufficient  cause,  he  must  allow  the 
ward  interest  or  compound  interest  in  his  account  This  sub- 
ject is  more  fully  presented  in  treating  of  the  responsibility  of 
Trustees,  (q) 

And  to  secure  the  proper  execution  of  his  trust,  he  is  not 
only  liable  to  an  action  by  the  ward,  after  the  guardianship 
terminates,  but  during  its  pendency  the  ward  may  call  him  to 
account  by  his  next  friend,  or  by  a  guardian  ad  litem.     And 


{n)  Foster  v,  HiUiard,  1    Story,  88;  curitj  of  one  whose  circamstances  are 

Wheldale  v.  Partridge,  5  Yes.  Jr.  396 ;  equivocal,  he  is  responsible  for  the  money 

Craig  V.  Leslie,  3  Wheat.  563,  577  ;  Peter  lent.  —  Stem's  Appeal,    5    Whart.  472. 

V.  Beverly,  10  Pet.  532;  Hawley  t;.  James,  "Whenever  the  guardian  has  the  fund 

5  Paige,  318, 489  ;  Kane  v,  Gott,  24  Wend,  and  disposes  of  it  to  another,  he  must  do 
660 ;  Beading  v.  BlackweU,  1  Baldwin,  it  with  strict  and  proper  caution,  and  is 
166.  The  alx)ve  cases  illustrate  the  gen-  seldom  safe  unless  he  takes  security." 
eral  principles  of  equitable  conversion.  Sergeant,  J.,  Konigmaoher  v.  Rimmel,  1 
without  being  appliea  exclusively  to-  con-  ■  Penn.  207 ;  Pim  v.  Downing,  11  S.  &  R. 
versions  by  a  guardian  with  license  from  66;  Smith  v.  Smith,  4  Johns.  Ch.  281.. 
court  — But  he  is  bound  in  general  only  to  the 

(o)  Green  v.   Winter,   1    Johns.   Ch.  exercise  of  common  prudence  and  skill. 

26  ;  Church  v.  The  Marine  Insurance  Co.  Johnson's  Appeal,  12  S.  &  R.  317 ;  Kon- 

1  Mason,  345  ;  Holridge  t;.  Gillespie,  2  igmacher  v,  Kimroel,  1  Penn.  207.    He  ia 

Johns.  Ch.  30 ;  Davoue  v.  Fanning,  2  liable  for  anv  negligence.    Glover  t;.  Glo- 

Johns.   Ch.   252 ;    White    v.  Parker,   8  ver,  1  McMullan,  Eq.   1 53.  —  Stanley's 

Barb.  48;  Ringgold  t;.  Ringgold,  1  H.  Appeal,  8  Barr,  431.    Although  expressly 

6  G.  11;  Rogers  t;.  Rogers,  1  Hopkins,  authorized  to  invest  the  ward  s  money  in 
Ch.  515  ;  Lovell  v.  Briggs,  2  N.  H.  218 ;  bank-stock,  he  is  personally  liable  if  he 
Sparhawk  v.  Allen,  1  Foster  9.  —  The  invests  it  in  his  own  name.  —  Worreira 
guardian  is  not  entitled  to  compensation  Appeal,  9  Barr,  508.  He  was  held  liable 
for  services  rendered  before  his  appoint-  for  the  ward's  money  invested  in  the 
ment.  Clowes  v.  Van  Antwerp,  4  Barb,  stock  of  a  navigation  company,  in  good 
S.  C.  416.  credit  at  the  time,  and  paying  laige  divi- 

(p)  Dietterich  v.  Heft,  5  Barr,  87.    K  dends  for  a  long  time  aherwwds. 

he  lends  money  on  the  mere  personal  se-  {q)  See  ante,  p.  103,*  note  (b). 
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the  courts  have  gone  so  far  as  to  set  aside  transactions  which 
took  place  soon  after  the  ward  came  of  age,  and  which  were 
beneficial  only  to  the  former  guardian,  on  the  presumptiqn  that 
undue  influence  was  used,  and  on  the  ground  of  public  utility 
and  policy,  (r) 

A  guardian  cannot,  by  his  own  contract,  bind  the  person  or 
estate  of  his  ward ;  {s)  but  if  he  promise  on  a  sufficient  consid- 
eration to  pay  the  debt  of  his  ward,  he  is  personally  bound  by 
his  promise,  although'  be  expressly  promises  as  guardian,  (t) 
And  it  is  a  sufficient  consideration  if  such  promise  discharge 
the  debt  of  the  ward.  And  a  guardian  who  thus  discharges 
the  debt  of  his  ward  may  lawfully  indemnify  himself  out  of  the 
ward's  estate,  or  if  he  be  discharged  from  his  guardianship,  he . 
itiay  have  an  action  against  the  ward  for  money  paid  for  his 
use.  (u)  An  action  will  not  lie  against  a  guardian  on  a  con- 
tract made  by  the  ward,  but  must  be  brought  against  the  ward, 
and  may  be  defended  by  the  guardian,  {v) 

(r)  Archer  v,  Hadson,  7  Beayan,  551 ;  (u)  Thacher   v,    Dinsmore,    5    Mass. 

Gale  V.  Wells,  12  Barb.  84.  299  ;  Forster  v.  Fuller,  6  Mass.  58. 

{s)  Thacher  V.  Dinsiuore,  5  Mass.  300;  (v)  Bro^    v.   Chase,  4    Mass.    436; 

Jones  o.  Brewer,  1  Pick.  314.  Thacher  v.  Dinsmore,  5  Mass.  299 ;  Ex 

(/)  Fofster  v.  Fuller,  6  Mass.  58.  parte  Leighton,  14  Mass.  207. 
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CHAPTER    X. 


CORPORATIONS. 


A  CORPORATION  aggregate  is,  in  law,  a  person  ;  (w)  and  it  was 
an  established  principle  of  the  common  law,  that  corporations 
aggregate  could  act  only  under  their  common  seal ;  (z)  but  to 
this  principle  there  were  always  many  exceptions.  These  ex- 
ceptions arose  at  first  from  necessity,  and  were  limited  by  ne- 
cessity. As  where  cattle  were  to  be  distrained  damage  feasant, 
and  they  might  escape  before  the  seal  could  be  affixed,  (y)  But 
it  was  held  that  the  appointment  of  a  bailiff  to  seize  for  the 
use  of  a  corporation,  goods  forfeited  to  the  corporation^  must 
be  by  deed,  (z)  A  corporation  is  liable  for  the  tortious  acts  of 
its  agent,  though  he  ^ere  not  appointed  under  seal,  (a)     The 

(lo)  See  the  great  case  of  the  Loaisville  not  need  to  be  by  deed.    Gary  v.  Miit- 

and  Charleston  R.  R.  Co.  v.  Letson,  2  thews,  1  Salk.  191 ;  Taunton,  J.,  Smith  u. 

How.  497,  where  it  was  decided  by  the  Birmingham  Gas  Co.  1  Ad.  &  £1.  530. 

Supreme  Court  that  a  corporation  created  — But  a  corporation  cannot,  except  bj 

by  a  State,  and  doing  business  within  the  their  seal,  empower  one  to  enter  on  then: 

territory  of  such  State,  though  it  have  behalf  for  condition    broken ;    and  this 

members  who  are  citizens  of  other  States,  though    the  estate    be    only   for   yean, 

is  to  be  treated  in  the    United    States  Dumper  v.  Symms,  1  Bol.  Abr.  Corpora^ 

courts  as  a  citizen  of  that  State.  — By  an  Uons  (K). 

act  incorporating  a  railway  company,  no        {z)  Horn  v.  Ivy,  1  Vent  47,  1  Mod. 

action  was  to  be  brought  against  any  per-  18,  2  Keb.  567. 

son  for  any  thing  done  in  pursuance  of        (a)  Eastern  Counties  Railway  Co.  v. 

the  act,  without  twenty  days^  notice  given  Broom,  2  E.  L.  &  E.  406 ;  Watson  v. 

to  the  intended  defencUint :  Held,  that  the  Bennett,  12  Barb.  196;  Burton  v.  Phila- 
word  person  included  the  company,  and*  delphia,  &c.  Railroad,  4   Harring.  252; 

that  they  were  entitled  to  notice  upon  be-  Johnson  v.  Municipality,  5  Louis.  Ann. 

ing  sued  for  obstructing  a  way  in  carrying  100 ;  Goodspoed  v.  East  Haddam  Bank, 

the  act  into  effect.    Boyd  v.  Croydon  R.  22  Conn.  530.    Especially  if  the  act  done 

Co.  4  Bing.  N.  C.  669:  was  an  ordinary  service,  such  as  would 

(r)  1  Blackstone's  Comm.  475.  —  Yet  not  be  held  under  other   drcnmstanoes 

a  corporation  mieht  do  an  act  upon  record  to  require  an  authority  under  seal,  Smith 

without  seal.    The  Mayor  of  Thetford's  v.  Birmingham  Gas  Co.  1  A.  &  £.  526, 

case,  1  Salk.  192.  3  N.  &  Mann.  771 ;  Yarborough  v.  The 

(y)  Manby  v.  Long,  3  Lev.  107;  Bro.  Bank  of  England,  16  East,  6.-^  And  a 

Corporations,  pi.  2,  47 ;  Dean  and  Chap-  corporation,  Tike  any  other  principal,  is 

ter  of  Windsor  v.  Gover,  2  Saund.  305,  liable  for  acts  of  'its  agent  incidental  to 

Plow.  91.    And  so  it  seems  the  appoint-  an  authority  duly  delc^nU^d.    Kennedy  v. 

ment  of  a  bailiff  to  distrain  for  rent  did  Baltimore  Ins.  Co.  3  H.  &  Johns.  367. 
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exception  was  afterwards  extended  to  all  matters  of  daily  or 
freqaent  exigency  or  convenience,  and  of  no  especial  impor- 
tance, {b)  In  this  country,  the  old  rale  *has  almost  if  not 
entirely  disappeared,  (c)  But  in  England  it  seems  to  remain 
in  some  force,  (d)  A  contract  of  a  corporation  as  of  an  indi- 
vidual, may  be  implied  from  the  acts  of  the  corporation,  or  of 
their  authorized  agents,  (e)  In  general,  if  a  person  not  duly 
authorized  make  a  contract  on  behalf  of  a  corporation,  and  the 
corporation  take  and  hold  the  benefit  derived  from  such 
contract,  it  is  estopped  from  denying  the  authority  of  the 
agent.  (/) 

The  question  of  execution  appears  to  stand  upon  somewhat 
different  ground  from  that  of  authority ;  for  while  a  corpora- 
tion is  generally  estopped  from  denying  that  a  contract  or  an 
instrument  was  made  by  its  authority,  if  it  receive  and  hold 
the  beneficial  result  of  the  contract  or  the  instrument,  .as  the 
price  for  property  sold,  or  the  like,  it  may,  or  its  creditors  may, 
deny  that  the  instrument  was  legally  executed,  even  if  the  au- 

(6)  Gibson  t;.  East  India  Co.  5  Bing.  s(5n  t;.  Australian  Royal  Moil  Steam  Navi- 

N.  C.  262,  270;   Lord  Denman,  C.  J.,  gation  Co.  32  £.  L.  &  £.  167. 
Church  v.  Imperial  Gas  Co.  6  Ad.  &  EL        (e)  Smith  v.  Proprietors,  &c.,  8  Pick. 

846.     SeeBro.  (>irpora(ibru,  pi.  49.  178;  Kennedy  v,  Baltimore  Ins.  Co.,  3 

(c)  The  Bank  oT  Columbia  v.  Patter-  H.  &  Johns.  367 ;  Trundy  v.  Farrar,  32 
son,  7  Cranch,  299 ;  Bank  of  The  United  Mame,  225 ;  Ross  v.  City  of  Madison,  1 
States  V,  Danbridge,  12  Wheat.  64;  Cart.  (Ind./,  281 ;  Sea^aves  v.  City  of 
Danforth  v.  Schohtuie  Tompikc  Co.,  12  Alton,  13  JUl.  366.  —  Beverley  v.  Lin- 
Johns.  227 ;  Commercial  Bank  of  Buffalo  coin  Gas  Co.  6  Ad.  &  £1.  829 ;  where 
V.  Kortright,  22  Wend.  348;  American  the  judgment  of  the  court  of  Queen's 
loB.  Co.  V.  Oakley,  9  Paige,  496 ;  Bendi  was  delivered  by  PcMeson,  J.,  in 
Pcarhery  C.  J.,  Fourth  School  District  an  elaborate  opinion.  And  in  Church  v. 
in  Rnmford  o.  Wood,  13  Mass.  199;  Imperial  Gas  Company,  6  Ad.  &  £1. 
Proprietors  of  Canal  Bridge  v.  Gordon,  846,  the  same  court  held  that  a  corpora- 
1  Pick.  297  ;  Chestnut  Hill  Turnpike  o.  tion,  created  for  the  purpose  of  supplying 
Batter,  4  S.  &  Bawle,  16;  Union  ^ank  gas,  might  maintain  assumpsit  for  the 
of  Maxyhmd  v.  Ridgely,  1  H.  &  Gill,  breach  of  a  contract  by  the  defendant  to 
324 ;  Leerand  r.  Hampden  Sydney  Col-  accept  gas  from  year  to  year,  at  a  certain 
lese^  5  Munf.  324 ;  £lyBville  iKUnf.  Co.  v.  price  per  annum,  the  consideration  being 
Olisko,  5  Bfaxrl.  152.  alleged  to  be  the  promise  of  the  corpora- 

(d)  Rolfi,  B.,  Mayor  of  Ludlow  v,  tion.  to  fTumish  it  at  that  price — such 
Chariton,  6  M.  &  W.  823;  Gibson  v.  promise  by  the  corporation,  though  not 
East  India  Company,  5  Bing.  N.  C.  275 ;  under  seal,  being  yaud,  and  a  good  con- 
Lord  Denman,  C.  J.,  Church  v.  Imperial  sideration. 

Gas  Co.  6  Ad.  &  £1.  861 ;  Williams  v.  (/)  Episcopal  Charitable  Sodetr  v, 

Chester  &  Holyhead  Railway,  5  E.  L.  &  Episcopal  Church,  1   Pick.  372 ;    Hay- 

S.  497 ;  Digsle  v.  London  &  Blackwell  ward  v.  The  Pil^m  Society,  21  Pick. 

Railway,  5  Exch.  442;  Clark  v.  Guar-  270;  Randall  v.  Van  Vechten,  19  Johns. 

dians  of  Cnckfield  Union,  11  E.  L.  &  E.  60.    And  see  FoBter  v.  Essex  Bank,  17 

442.    But  see  Denton  v.  East  Anglian  Mass.  479. 
Railway  Co.  3  Carr.  &  Kir.  17 ;  Hender- 
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members,  (k)  It  does  not  seem  to  have  been  positively  decided, 
whether  this  mast  be- a  majority  of  all  the  members  present,  or 
may  be  only  a  majority  of  all  present  and  voting.  But  we 
think  that  it  may  be  the  latter.  Otherwise,  persons  not  voting 
would  be  counted  as  voting  against  the  measure.  As  a  major- 
ity of  all  present  binds  all  the  members,  because  all  the  mem- 
bers might  be  present,  and  perhaps  because  it  is  their  duty  to 
be  present,  so  a  majority  of  those  present  and  voting  should 
have  the  same  force,  because  it  is  within  the  right  and  power 
and  perhaps  the  duty  of  all  present  to  vote,  and  so  to  express 
their  dissent  from  any  measure  which  they  do  not  approve. 

{k)  Rex  V.  VarlOy  Cowp.  248  ;  Field  v,  corporation,  when  that  consists  of  a  defi- 
Field,  9  Wend.  394.  —  But  where  the  nite  namber.  htfcd  Kenyon,  Rex  r.  Bell- 
act  is  to  be  done  by  a  body  within  the  ringer,  4  T.  R.  822.  At  common  law,  the 
corporation,  and  consisting  of  a  definite  corporation  may  delegate  to  a  select  body 
number,  a  majority  of  that  body  must  in  itself,  its  power  of  electing  memben  or 
attend,  and  then  a  maiority  of  those  thus  officers.  Rex  t;.  Westwood,  7  Bing.  1.-^ 
assembled  will  bind  the  rest.  The  King  In  a  corporation  composed  of  different 
r.  Bellringcr,  4  T.  R.  810;  The  King  v.  classes,  a  maiority  of  each  class  must  con- 
Miller,  6  id.  268 ;  The  King  r.  Bower,  1  sent  before  the  charter  can  be  altered,  if 
B.  &  Cress.  492 ;  Ex  parte  Willcocks,  7  there  be  no  provision  in  the  charter  re- 
Cowen,  402.  —  The  rule  is  perhaps  the  specting  alterations.  Case  of  St.  Mary's 
same  where  the  act  is  to  be  done  by  the  Uhurch,  7  S.  &  Rawle,  517. 
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CH-APTER  XI. 


JOINT-STOCK  COMPANIES. 


In  England  the  statute  of  7  &  8  Victoria,  eh.  110,  ha,s  the 
effect  of  making  joint-stock  companies,  formed  and  registered 
itt  a  certain  way,  quasi-corporations.  In  this  country,  wherever 
there  are  no  similar  statutory  provisions,  joint-stock  companies 
are  rather  to  be  regarded  as  partnerships.  The  English  statute 
above  referred  to  defines  a  joint-stock  company  as  "  a  partner- 
ship whereof  the  capital  is  divided  or  agreed  to  be  divided  into 
shares,  and  so  as  to  be  transferable  without  the  express  consent 
of  all  the  copartners."  (/)  And  this  definition  may  be  considered 
as  applicable  to  such  companies  in  this  country.  Although  a 
joint-stock  icompany  is  certainly  not  a  corporation,  yet  it  differs 
in  some  respects  from  a  common  partnership.  A  member  of  a 
partnership  may  assign  his  interest  in  the  property  of  the  firm ; 
but  the  assignee  does  not  become  a  partner  unless  the  other 
copartners  choose  to  admit  him ;  and  the  interest  so  assigned 
being  subject  to  all  the  debts  of  the  partnership,  it  may  be  with- 
held by  the  partners  for  the  purpose  of  settling  the  affairs  of  the 
firm,  and  until  it  is  certain  that  there  is  a  balance  belonging  to 
the  partners,  and  until  the  share  belonging  to  the  assigning 
partner  may,  ki  whole  or  in  part,  be  paid  over  to  his  assignee 
without  injury  to  the  creditors  of  the  firm,  {m)  But  in  a  joint- 
stock  company  provision  is  made  beforehand  for  such  transfer, 

(/)  7  &  8  Vict.  c.  110,  S  2-    The  same  The  Babble  Act,  (6  G.  1,  c.  18,)  made 

section  proceeds  to  include  also  within  the  during  the  excitement  produced  hy  the 

term  Joint-Stock  Ck>mpany,  all  Life,  Fire,  South  Sea  Company,  having  been  repeal- 

and  Marine   Insurance  companies,  and  ed  by  the  statute  6  G.  4,  c.  91,  it  was 

evetj  partnership  consisting  of  more  than  held  in  Grarrard  v.  Hardey,  5  M.  &  Gran, 

twenty-fire  memoers.  471,  that  the  formation  of  a  company,  the 

(m)  See  Pratt  v,  Hutchinson,  15  East,  stock  in  which  should  be  transferable,  was 

511 ;  Rex  v.  Webb,   14  East,  406 ;  Jo-  not  an  offence  at  common  law.    And  the 

sephs  9.  Pebrer,  3  B.  &  C.  639 ;  Pox  v.  doctrinjB  was  reaffirmed  in  Harrison  v. 

Cmon,  9  Bing.   115,  S.  C.  6  id.  776.  Heathom,  6  M.  &  Gran.  81. 
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and  this  is  a  principal  object  and  effect  of  the  division  into 
shares. 

•In  other  respects  the  differences  between  the  law  of  joint- 
stock  companies  and  that  of  partnerships,  (which  is  oar  next 
topic,)  are  not  very  many  nor  very  important,  {mm) 

Some  question  has  arisen  as  to-  the  power  of  a  managing 
committee  to  pledge  the  credit  of  the  members  of  a  society. 
And  it  is  held  that  this  must  depend  upon  the  rules  and  by-laws 
of  the  society,  (n)  Such  a  case  is  not  likened  to  that  of  a  part- 
nership, but  is  governed  by  the  law  of  principal  and  agent,  {o) 
Nor  has  a  member  of  a  joint-stock  company  any  implied  au- 
thority to  accept  bills  in  the  name  of  the  directors  or  of  the 
company,  (p)  The  effect  of  becoming  a  subscriber  to  an  in- 
tended company,  in  regard  to  the  creation  of  a  partnership  be- 
tween the  members,  as  well  among  themselves  as  in  reference 
to  the  public,  has  been  before  the  courts  ;  and  it  has  been  held 
that  an  application  for  shares  and  payment  of  the  first  deposit 
did  not  suffice  to  constitute  one  a  partner,  where  he  had  not 
otherwise  interfered  in  the  concern ;  {q)  and  that  the  insertion 
of  his  name  by  the  secretary  of  the  company  in  a  book  contain- 
ing a  list  of  the  members  was  not  a  holding  of  himself  out  to 
the  public  as  a  partner,  (r)  And  this  on  the  ground  that  such 
person  does  not  thereby  acquire  a  right  to  share  in  the  profits. 

But  though  there  be  some  want  of  the  necessary  formalities 
or  acts  of  a  party  to'make  himself  legally  a  member,  yet  if  he 
interpose  and  act  as  a  member  or  director,  (s)  attend  meetings, 
accept  office,  or  otherwise  give  himself  out  to  the  public  as  such, 
either  expressly,  or  by  sufficient  implication,  then  he  wUl  make 
himself  liable  as  a  partner,  (l)     And  this  even  if  the  company 


{mm)  See  remarks  of  Lord  CampbdLy  in  Fox  r.   Clifton,  4  M.  &  Payne,  676,  6 

Bomess  v.  Pennell,  2  Ho.  of  Lords  Cases,  Bine.  776.    Same  case  sent  down  for  a 

497.  third  trial,  9  Bin^.  115.    And  seeBoome 

(n)  Flemyngr.  Hector,  2  M.  &  W.  172.  r.  Freeth,  9  B.  &  Cress.  632. 

And  see  BeyncU  v.  Lewis,  15  M.  &  W.  (r)  Fox  v.   Clifton,  4  M.  &  Payne, 

517.  676. 

io)  Ibid.  («)  Lord  Denman,  Bell  v.  Francis,  9  C. 

(p)  Bramah  v.  Boberts,  3  Bine.  N.  C.  &  P.  66. 

963 ;  Dickinson  v,  Valpy,  10  B.  &  Cress.  (f)  Doubleday  v.  Maskett,  7  Bine.  110 ; 

12S ;    Steele  v.  Harmer,   14  M.  &  W.  Tredwen  v.  Bourne,  6  M.  &  W.  461 ; 

831.  Maudslay  v.  Le  Blanc,  2  C.  &  P.  409, 

iq)  Pitchford  v.  Davis,  5  M.  &  W.  2 ;  note;  Braithwaite  v.  Skofield,  9  B.  &  C. 
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originated  in*  fraud,  to  which  he  is  not  a  party,  nor  privy ;  («) 
or  if  a  deed  expressly  required  by  the  printed  •prospectus  to 
make  him  a  partner  has  not  been  signed  by  him ;  (i;)  or  even  if 
the  company  has  never  been  regularly  and  finally  formed ;  (w) 
or  has  been  abandoned ;  (x)  or  is  insolvent  (y) 

It  seems  that  a  member  of  such  a  company  may  &\\e  the 
company  for  work  and  labor  done,  and  money  expended  by 
him  in  their  behalf,  (z) 

401 ;  Peel  v.  Thomas,  29  E.  L.  &  E.  276.  some  stress  was  laid  in  the  decision  upon 
And  see  HanriBon  v.  Heathorn,  6  Scott,  the  particnlar  provisions  of  the  act  of  in- 
N.  B.  735.  corporation.    And  see  Ferring  v.  Hone,  4 
(u)  Ellis  V.  Schmoeck,  5  Bing.  521,  S.*  Bing.   28.  — A  member  of  a  joint-stock 
C.  3  M.  &  P.  220.  company,  like  a  member  of  an  ordinary 
(t;),Maad8lay  v.  Lc  Blanc,  2  C.  &P.  pai'tnership,  may  recover   compensation 
409,  note.    And  see  Ellis  v.  Schmoeck,  5  for  service  rendered  to  tfie  company  pre- 
ying. 521 .  vioos  to  his  having  become  a  member  of 
(w)  AbboU,  C.  J.,  Keasley  v.  Codd,  2  it.     Lucas  v.  Beach,  1  M.  &  Gmn.  417. 
C.  &  P.  408,  n.  In  general,  however,  an  action  cannot 
lx\  Doubleday  r.  Muskett,  7  Bing.  1 10.  be  maintained  by  a  member  against  the 
(y)  Keasley  v.  Codd,  2  C.  &  P.  408.  company,  or  by  the  company  against  a 
{z)  Garden  v.  General  Cemetery  Co.,  5  member,  on  a  contract  between  him  and 
Bing.  N.  C.  253.    But  it  is  to  be  observed  the  company.    Neale  v.  Turton,  4  Bing.  * 
that  this  was  so  held  with  reference  to  an  149 ;  Wilson  v.  Cnrzon,  15  M.  &  W.  532 ; 
incorporated  joint-stock    company ;    and  Holmes  v.  Higgins,  1  B.  &  C.  74. 
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CHAPTER  XIL 

PARTNERSHIP, 

Sect.  I.  -:-  What  constitutes  a  Partnership. 

A  PARTNERSHIP  cxists  when  two  or  more  persons  combine 
their  property,  labor,  and'  skill,  or  one  or  more  of  them,  in  the 
transaction  of  business,  for  their  common  profit. 

A  partnership  is  presumed  to  be  general  when  there  are  no 
stipulations,  or  no  evidence  from  the  course  of  business  to  the 
•contrary.  But  it  may  be  created  for  a  specific  purpose,  or  be 
confined  by  the  parties  to  a  particular  line  of  business,  or  even 
a  single  transaction.  When  the  partnership  is  formed  by 
written  articles,  it  is  considered  as  beginning  at  the  date  of  the 
articles,  unless  they  contain  a  stipulation  to  the  contrary,  (a) 

In  general,  persons  competent  to  transact  business  on  their 
own  account  may  enter  into  partnership ;  the  disabilities  of  i^ 
coverture,  infancy,  and  the  like,  applying  equally  in  both  cases.  • 
But  interesting  questions  have  been  raised  as  to  the  rights  and 
liabilities  of  those  who  represent  infants.'  The  personal  liability 
of  such  a  party  would  seem-  to  depend  upon  the  question 
whether  he  has  claimed  and  exercised  the  right  of  withdrawing 
any  part  of  the  capital,  or  of  receiving  a  share  of  the  profits. 
Perhaps  if  he  bad  by  agreement  the  right  to  do  this,  and  more 

(a)  Williams  v.  Jones,  5  B.  &  Cr.  108.  ditional  agreement,  which  was  not  to  take 
An  attorney  entered  in  a  written  contract,  effect  till  the  person  to  he  receiyed  was 
whereby  he  agreed  to  take  into  partnership  admitted  as  attorney,  and  that  it  was  there- 
in his  business  a  person  who  had  not  then  fore  void.  See  Dix  t;.  Otis,  5  Pick.  38. — 
been  admitted  as  attorney,  and  therefore  But  parties  may  agree  to  form  a  partner^ 
could  not  be  lawfully  received.  No  time  ship  at  some  future  time,  and  until  it 
being  expressly  fixed  for  the  commence-  arrives  they  will  not  be  liable  as  partncra, 
ment  of  the  paitnership,  the  court  held  unless  they  have  held  themselves  out  as 
that  it  was  an  agreement  for  a  present  such.  Dickinson  v.  Valpy,  10  B.  &  C. 
partnership,  and  mat  parol  evidence  was  128 ;  Aveiy  v.  Lauve,  1  I<buisiana  Annual 
not  admissible  to  show  that  it  was  a  con-  Bep.  457. 
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certainly  if  he  had  actually  withdrawn  *capital  or  profits,  he 
would  be  held  personally  responsible  for  the  debts  of  the  part- 
nership, (b) 

Usually,  the  partners  own  together  both  the  property  and  the 
profits ;  but  there  may  be  a  partnership  in  the  profits  only. 
For  as  between  themselves  the  property  may  belong  wholly  to 
one  member  of  the  partnership,  although  it  is  bound  to  third 
parties  for  the  debts  of  the  firm  ;  as  when  it  is  bought  wholly 
by  funds  of  one  partner,  and  the  other  is  to  use  only  his  skill 
and  labor  in  disposing  of  it,  for  a  share  of  the  profits,  (c) 


SECTION   II. 

OP  THE  REAL  ESTATE  OF  A  PARTNERSHIP. 

All  kinds  of  property  may  be  held  in  partnership ;  but  real 
estate  is  still  subject,  to  a  certain  extent,  to  the  rules  which 
govern  that  kind  of  property.  There  is  some  conflict,  and  per- 
haps uncertainty,  as  to  the  right  and  remedies  of  partners  and 
creclitors  in  respect  to  real  property  which  belong^  to  the  part- 
nership, both  in  England  and  in  this  country.    But  we  consider 

(6)  Barklie  v,  Scott,  1  Had.  &  Brooke,  held  to  be  interested  bs  a  partner  in  the 

83.     A  invested  a  snm  of  money  for  his  goods,  and  could  pledge  the  whole  of  theiik 

infant  son  in  a  partnership  on  its  forma-  Bcid  v.  Hollinshcad,  4  B.  &  Cr.   867. 

don,  and  it  wns  stipulated,  iu  a  letter  AUxM,  C.  J. :  *'  Such  a  partnership  may 

written  by  the  other  partners  of  the  house,  well  exist,  although  the  whole  price  is  in 

that  they  should  correctly  account  with  A,  the  first  instance  advanced  b^  one  partner, 

as  the  trustee  of  his  son,  for  cmo  third  the  other  contributing  his  time  and  skill 

profit  of  his  son's  capital,  or  any  loss  that  and  security  in  the  sdection  and  purchase 

mig^t  accrue,  and  be  governed  and  di-  of  the  commodities."  —  But  where    the 

rectcd  by  his  advice  in  all  matters  relative  broker  merely  acts  as  agent,  and  in  lieu  of 

to  the  business.    Held,  that  this  letter  did  commissions  is  to  receive  a  certain  pre- 

not  constitute  A  a  partner,  the  jury  having  portion  of  the  profits  arising  from  the  sale, 

found  that  the  money  was  not  invested  by  and  bear  a  certain  proportion  of  the  losses^ 

A  for  his  own  benefit,  and  that  he  harl  not  the  property  in  the  subject  of  the  sale  doea 

reserved  to  himself  the  power  of  drawing  not  vest  in  him  as  a  partner,  althontrh  he 

oat  the  principal  or  profits  as  trustee  for  may  be  liable  as  such  to  third  persons. 

his  son,  nor  in  fact  drawn  any.  Smith  v.  Watson,  2  B.  &  C.  401.     So 

(c)  So  where  a  broker,  employed  by  a  where  one  partner  furnishes  capital,  and 

nicrchant  to    purchase  goods,  with  the  the  other  labor,  mutual  interest  in  the 

funds  of  the  merchant,  was  to  be  one  third  profits  alone  will  not  render  the  latter 

interested  in  them,  and  not  to  charge  com-  liable  to  the  former  for  contribution  for 

missions,  and  the  correspondence  lietwecn  any  loss    of  capital   in.   the  adventure. 

him  and  the  merchant  described  the  trans-  Heran  v.  Hall,  1  B.  Monroe,  159. 
action  as  a  joint  concern,  the  broker  was 

VOL.1.  12  [133] 


126*                                THE   LAW  OF  CONTRACTS.                               [BOOK  I. 

the  prevailing  and  the  just  rule  to  be,  that  when  reed  estate  is 
purchased  with  partnership  funds,  for  partnership  •purposes,  it 

will  be  treated  as  partnership  property,  and  held  like  personal 
property,  chargeable  with  the  debts  of  the  firm,  and  ^ith  any 
balance  which  may  be  due  from  one  partner  to  the  other,  upon 
the  winding  up  of  the  affairs  of  the  firm,  (d)     But  it  seems  to 

be  the  prevailing  rule  in  this  country,  that  as  between  the  per- 

\.    ^oal  representative  and  the  heirs  of  a  deceased  partner,  his 

'  y.      ^\^5)/Goodbnm  r.  gj£v«iWr'5--CKll,  1 ;  finn."    See  Sigoomey;;.  Mnnn,  7  Conn. 

.  ^  jStt^tov.  Sumnei7\2  Barb.  Ch.  ^63)  197-  11.  —  In  Bachan  ».  Sumner,  already  cited, 

(^\^07,  where  several  hsadiiig  TilSes  are  re-  Chancellor  Wcduxrih  states  it  to  be  the 
'  viewed;  Buckley  v.  Bu(£ley,  11  Barb.  fn^r/uA  rule,  " That  real  estate  belonging 
44 ;  Piatt  v.  Oliver,  3  McLean,  27  ;  Kioe  to  the  finn,  unless  there  is  something  in 
V.  Barnard,  20  Verm.  479;  Overholt's  the  partnership  articles  to  give  it  a  different 
;  Appeal,  12  Fenn.  St.  222  ;  Moderwell  v.  direction,  is  to  be  considered,  in  equity,  as 
^  j;  ''Mullison,  21  id.  257  ;  Buck  v.  Winn,  11  personal  property  ;  and  that  it  goes  to  the 
'  ""  '"-yj'  ^'  Mon.  322;  Owens  v.  Collins,  23  Ala.  personal  representative  of  the  deceased 
^.  «  ^^'  837;  Cox  v.  McBumey,  2  Sandf.  561.  partner,  who  was  beneficially  interested 
'■•  J  "  So  far  as  the  partners  and  their  creditors  therein." — Wooldridge  t;.  WiUuns,  3  How- 
are  concerned,  real  estate  belonging  to  the  ard,  (Miss.)  372.  After  reviewing  Greene 
partnership  is  treated  in  equity  as  personal  v.  Greene,  1  Hamm.  244,  and  Thornton 
property,  and  subjected  to  the  same  gen-  v.  Dixon,  3  Bro.  Ch.  199,  the  court  say : 
eral  rules."  Assistant  V.  C,  Delmonico  "  The  result  of  these  cases  we  take  to  be, 
V.  Guillanmc,  2  Sandf.  Ch.  336.  And  that  lands  purchased  by  partners,  under 
where  the  real  estate  is  purchased  for  part-  an  agreement  that  they  shall  be  sold  for 
nership  purposes  on  partnership  account,  the  ^ncfit  of  the  partnership,  will  be  le- 
it  is  imroateiial  whether  the  purchase  is  garded  -as  joint-stock,  and  will  be  likewise 
made  in  the  name  of  one  partner  or  of  all,  so  considered,  though  there  be  no  agree- 
or  of  a  stranger.  Boyers  v.  Elliott,  7  ment,  if  there  be  such  an  application  or 
Humph.  204  ;  Hoxie  r.  Carr,  1  Sumner,  nse  of  them  to  the  purposes  of  the  concern, 
182.  In  this  last  case,  Stcry,  J.,  says:  as  evidences  an  original  understanding  of 
"  A  question  often  arises,  whether  real  the  parties  that  they  are  to  be  treated  as 
estate,  purchased  for  a  partnership,  is  to  such,  and  not  as  an  estate  in  common." 
be  deemed  for  all  purposes  penonal  estate  See  Dyer  v,  Clark,  5  Met.  562.  —  See 
like  other  effects.  That  it  is  so,  a^  to  the  West  r.  Skip,  1  Yes.  Sen.  242 ;  Phillips 
payment  of  the  partnership  debts,  and  ad-  v.  Phillips,  1  M.  &  K.  663.  Sir  J<An 
justment  of  partnership  rights,  and  wind-  Lieachf  M.  R.,  in  this  last  case  said,  that 
ing  up  the  partnership  concerns,  is  clear,  notwithstanding  older  authorities,  he  con- 
at  least  in  tne  view  of  a  court  of  equity,  sidered  it  to  ^  settled  that  all  property. 
But,  whether  it  becomes  personal  estate  as  whatever  might  be  its  nature,  purchased 
between  the  executor  or  administrator  of  a  with  partnership  capital  for  the  purposes 
deceased  partner  and  liis  heir  or  devisee,  of  the  partnership  trade,  continued  to  be 
is  quite  a  different  question,  upon  which  partnerehip  capital,  and  to  have  to  evcry 
leamed  judges  have  entertained  opposite  mtcnt  the  qut^ity  of  personal  estate.  And 
opinions.  The  whole  doctrine  as  between  this  is  confirme<l  in  Broom  v.  Broom,  3 
such  claiman||,  must  turn  upon  the  pre-  M.  &  K.  443.  See  Pugh  v.  Currie,  5  Ala. 
sumed  intention  of  the  deceased  partner  ;  N.  S.  446.  —  In  Pierce  v.  Tri^,  10  lieigh, 
whether  by  leaving  it  in  the  state  of  being  427,  Tucker,  P.,  after  reviewing  the  Vir- 
real  property  he  meant,  as  between  his  ginia  cases,  adds :  "  Upon  the  whole,  I  am 

Sersonal  representatives  and  his  heirs  and  of  opinion  that  the  late  English  cases  pro- 

evisees,  that  it  should  retain  its  true  and  pound  the  true  rule,  and  that  real  estate, 

original  character ;  or  whether,  having  ap-  purchased  with  partnership  funds  and  for 

propriated  it  as  partnership  property,  it  partnership  purposes,  must  be  regarded  as 

should  assume  the  artificial  character  be>  partnership  stock,  and  treated  as  person^ 

longing  to  the  other  personal  funds  of  the  alty." 
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share  of  the  surplas  of  the  real  estate  of  the  partaersbip,  after 
all  its  debts  are  paid,  and  the  equitable  claims  of  its  members 
are  adjusted,  will  be  considered  and  treated  as  real  estate,  (dd) 
It  has  been  held,  that  ^the  real  estate  of  a  partnership  does  not 
acquire  the  incidents  or  liabilities  of  personal  estate,  unless  there 
be  au  agreement  of  the  partners  to  that  effect ;  and  that  Ihen 
this  change  in  the  legal  nature  of  the  property  results  from  this 
agreement,  (e)  but  we  doubt  the  accuracy  of  this  ruling ;  unless 
it  is  admitted  that  such  agreement  may  be  inferred  from  the 
purchase  of  the  property  by  partnership  funds,  and  the  use  of  it 
for  partnership  purposes.     It  seems  that  improvements  made 

(dd)  Goodwin  v,  Richardson,  11  Msbs.  tion,  the  real  as  well  as  personal  estate 
469.  In  this  case  an  estate  was  mortgaged  shall  be  sold  and  tamed  into  money  for 
tt>  two  partners,  who  acquired  an  absolute  the  purpose  of  paying  the  partnership  debts 
title  by  foroclosare,  and  the  court  held  that  and  closing  their  joint  concerns,  there  the 
it  thereby  vested  in  them  as  tenants  in  Court  of  Chancery,  acting  upon  the  agree- 
oommoB,  and  on  the  death  of  one  partner  ment,  and  considering  that  as  done  which 
was,  as  to  his  moiety,  to  be  treated  as  his  was  agreed  to  be  executed,  is  warranted 
separate  estate.  See  Hoxie  v.  Carr,  1  in  regarding  the  whole  as  personalty, 
Snmn.  185,  where  Stary,  J.,  says  that  this  either  in  reference  to  the  claims  of  cred- 
deeision  "  turns  upon  a  mere  point  of  local  itors,  or  the  rights  of  the  heir  or  next  of 
law,  under  a  local  statute,  and  does  not  kin  of  a  deceased  partner.  ....  But  if  a 
dispose  of  the  equities  between  the  parties  purchase  be  made  and  a  conveyance  taken 
resulting  from  general  principles.  In  to  partners  as  tenants  in  common,  without 
Teatman  v.  WcMds,  6  xei^.  20,  it  was  any  agreement  to  consider  it  as  stock, 
held  that  real  estate  held  by  partners,  for  alUiough  it  be  paid  for  out  of  their  joint  T 
iMTtnership  purposes,  descends  and  vests  fund,  and  to  be  used  for  partnea|^ip  par> 
in  the  heir  at  law  of  a  deceased  partner,  poses,  I  am  of  opinion  it  must  still  lie 
•8  real  estate  in  other  cases.  In  Deloney  deemed  real  estate."  Ripley  v.  Watcr- 
V.  Hnteheeon,  2  Band.  183,  it  is  said  that  worth,  7  Ves.  425.  (1802.)  Lord  Eldon 
'*  The  surviving  partner,  if  he  be  a  cred-  in  this  case  held  to  the  efibct  that  if  an  in- 
itor,  can  have  no  other  remedy  against  the  tention  to  convert  the  real  property  of  the 
real  estate  than  any  other  creditor  can  partnership  can  be  gathered  from  the  gen- 
have."  In  Lawrence  v.  Taylor,  5  Hill,  eral  tenor  of  the  partnership  deed,  coupled 
111,  it  is  said:  "Out  of  the  Court  of  with  the  nature  of  the  partnership  dealings. 
Chancery,  real  estate,  thoueh  belonging  to  that  intention  must  prevail  to  tiie  full  ex- 
partners  and  employed  in  Sie  partnership  tent  of  converting  the  real  property,  as 
Dusiness  —  the  title  standing  in  their  joint  between  the  real  and  personal  representa- 
names  —  is  deemed  to  be  holden  by  them  tives  of  the  deceased  partner ;  although 
as  tenants  in  common,  or  joint-tenants  for  the  property  might  not  have  been  pur- 
fldi  purposes."  chased  with  partnership  funds,  and  no  con- 

{e)  In  Coles  v.  Coles,  15  Johns.  159;  version  might  be  necessary  for  the  payment 
Thornton  v.  Dixon,  3  Brown,  Ch.  R.  199 ;  of  the  partnership  debts.  Collyer,  Fart. 
Bell  17.  Pbynn,  7  Yes.  453 ;  Balmain  v.  sect.  142 ;  Selkrig  v.  Davies,  2  Dow,  242. 
Shore,  9  id.  500,  language  is  used  which  (1814.)  Lord  Eldon:  "My  own  indi- 
might  have  this  interpretation.  In  Smith  vidual  opinion  is,  that  all  property  involved 
V.  Jackson,  2  £dw.  Qh.  28,  the  Vice-  in  a  partnership  concern  ought  to  be  con- 
Chancellor  said  :  "  If  at  the  time  of  form-  sidered  as  personal."  See  also  the  judg- 
ing the  partnership,  the  parties  agree  to  raentofLord  j&/(/oRin  Crawshayv.  Maule, 
invest  a  part  of  their  capital  in  the  pur-  1  Swanston,  521 ;  and  Townsend  v.  De- 
diase  of  real  estate  for  partnership  pur-  vayncs,  1  Montague  on  Partnership,  App. 
poses,  or  should  at  any  time  afterwards  note  (2  A).  And  see  upon  this  point  the 
find  it  expedient  to  do  so,  and  agree  be-  late  case  of  Jarvis  v.  Brooks,  7  Fost.  37. 
tween  themselves  that,  upon  the  dissolu- 
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notice  that  the  land  is  partnership  property,  holds  it  chargeable 
with  the  debts  of  the  partnership,  although  he  had  no  knowl- 
edge of  those  debts,  (j) 


SECTION    III.    . 

OF  THE  GOOD-WILL. 

The  good-will  of  an  establishment  may  be  considered,  at 
least  for  some  purposes,  as  a  partnership  property.  If  it  could 
not  be  attached,  it  might  still  be  assigned  for  the  benefit  of  cred- 
itors. Perhaps  it  would  pass  to  the  assignees  of  a  bankrupt 
or  insolvent,  by  operation  of  law ;  but  not  so  as  to  carry  with 
it  any  obligation  of  further  labor  or  responsibility  on  the  part 
of  the  insolvent,  to  make  the  good-will  available,  (ft) 

mortgagee  of  existing  partnership  debts,  preference  to  the  private  and  indiyidoal 
is  to  be  considered  real  estate  as  between  debt  of  any  other  partner,  it  is  ncyerthe- 
<he  mortgagee  and  the  partnership  credi-  less  competent  to  the  members  of  such 
^tors,  and  liable  in  the  first  instance  to  the  copartnery  to  acquire  such  property 
mortgagee.  McDermont  v.  Laurence,  7  jointly,  as  individnals,  or  to  lose  the  lien 
S.  &  K.  438.  TUgknum^  C.  J.,  said:  aforesaid,  (generally  existing  npon  the 
""Land,  except  for  the  |)arpoBe  of  erect-  social  property,)  by  acts  tending  to  mis- 
ing  necessary  buildings,  is  not  naturally  lead  or  deceive  creditors  or  purchasers  in 
an  object  of  trade  or  commerce.  Yet  this  particular."  See  also  Marvin  v. 
4here  is  no  doubt*  that  by  the  agreement  Trumbull,  Wright,  (Ohio,)  386. 
of  the  partners,  it  may  be  brought  into  the  li)  Hoxie  v.  Carr,  1  Sumner,  182. 
stock,  and  considered  as  personal  property  {Jc)  Dougherty  v.  Van  Nostrand,  Hoff. 
80  far  as  concerns  themselves  and  their  heirs  Ch.  R.  68.  It  has  been  held  that  the 
and  personal  representatives.  But  if  a  con-  good-will  of  a  partnership  is  not  parmer- 
Teyance  of  land  is  taken  to  partners  as^  ship  stock,  and  survives.  Hammond  v. 
tenants  in  common,  without  mention  of*  Douglas,  5  Yes.  539.  This  was  doubted 
any  agreement  to  consider  it  as  stock,  and  in  Crawshay  v.  Collins,  15  Yes.  227. 
afterwards  a  stranger  purchases  from  one  But  liammond  i;.  Douglas  was  sustained 
of  the  partners,  it  would  be  unjust  if  with-  in  Lewis  v.  LfUQgdon,  7  Simons,  421. 
•out  notice  he  should  be  aflfected  by  any  pri-  The  good-will  of  an  establishment  is  re- 
bate agreement."  See  also  Fordo  v.  Her-  cognized  as  a  valuable  interest  in  equity. 
ran,  4  Munf.  321 .  In  this  case,  Roane^  Kennedy  v.  Lee,  3  Meriv.  452 ;  Knott  v. 
J.,  in  delivering  the  judgment  of  the  court,  Moigan,  2  Keen,  213;  Beli  r.  Locke,  8 
said :  "  The  court  is  of  opinion  that,  Paige,  75.  As  to  the  proper  metining  of 
4dthough  real  property,  purchased  with  the  term  "Good-will,'' .as  used  in  trade, 
tbe  effects  and  usea  for  the  purposes  of  a  and  the  nature  and  extent  of  the  rights 
mercantile  firm  or  copartnery,  may,  in  which  pass  by  an  assignment  of  the 
«equitpr,  be  liable  to  dischai^  the  bsdanoe  "  Good-will "  of  a  business,  see  Harrison 
4tte  trom  the  company  to  any  partner,  in  v.  Gardner,  2  Madd.  198. 
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SECTION    IV. 

OF  THE  DELECTUS  PERSONARUM. 

The  partnership  must  be  voluntary  ;  and  therefore  no  partner 
and  no  majority  of  partners  can  introduce  a  new  member  with- 
out the  consent  of  the  others.  The  delectus  personarum  is 
always  preserved ;  and  if  one  partner  sells  out  his  interest  in 
•the  firm,  this  works  a  dissolution  of  the  partnership,  which 
can  only  be  renewed  by  the  agreement  of  all.  But  such  trans- 
fer may  give  to  a  bond  fide  purchaser  all  the  right  of  the  part- 
ner selling  out,  to  his  share  of  the  surplus  upon  a  settlement,  (l) 


SECTION    V. 

HOW  A   PARTNERSHIP  MAY  BE  FORMED. 

A   partnership  may  be  formed  by  deed,  or  by  parol;   and 
with  or  without  a  written  agreement,  (m)     But  the  law  will 

(/)  Gilmorc  v.  Black,  2  Fairfield,  488  ;  and  transfer  to  him  of  a  partner's  interest, 

Griswold  V.  Waddington,  15  Johns.  82;  see  Mathewson  v.  Clarke,  6  How.  122; 

Moddewcll  v.  Kcever,  8   W.   &  8.  63.  Mason  v.  ConncU,  1  Whart.  381 ;  Putnam 

The  assignment  of  shares  in  the  stock  of  v.  Wise,  1  Hill,  (N.  Y.)  234.    See  also 

an  anincorporated  company,  the  certifi-  Cliannel  v.  Fassitt,  16  Ohio,  166;  Craw* 

cates  of  which  contained  a  provision  that  shay  v.  Manle,  1  Swanst.  508. 
they  should  not  bo  assigned  without  the        (m)  Owen  ex  jxirtey  7  E.  L.  &  £.  305; 

consent  of  the  directors  and  treasurer,  be-  Smith  v,  Tarlton,  2  Barb.  Ch.  li.  336.  — 

ing  made  without  their  assent,  does  not  Although  ordinary  partnerships  may  be 

make  the  assignee  a  partner,  or  enable  formed  without  any  written  contract,  and 

him  to  bring  a  bill  in  equitv  to  compel  the  acts  and  words  of  the  parties  are  or- 

the  partners  to   acconnt.     ICingman  v.  diuarily  sufficient  for  that  pnq)ose,  yet  if 

Spurr,  7  Pick.  235.    Parker^  C  J.,  said :  the  object  of  the  company  be  to  speculate 

"It  is  a  settled  principle,  that  a  company  in  the  purchase  and  sale  of  land,  the  posi- 

or  copartnership  cannot  be  compelled  to  tive  rales  of  law  and  the  Statute  of  Frauds 

receive  a  stranger  into  their  league.  These  require  the  partnership  agreement  to  bo  in 

associations  are  founded  in  personal  con-  wnting,  and  a  court  of  equity  will  not  en* 

^iSLetkcQBXuXddectusperatyiuirum.    It  is  even  force  a  parol  contract  for  such  a  purpose. 

held,  that  an  executor  or  heir  of  one  of  Smith  v.  Bumham,  3  Sumner,  435  ;  Hen- 

the  members  does  not  become  a  member,  dcrson  v.  Hudson,  1  Munf.  510.    Ridg- 

nnless  by  consent  or  by  the  terms  of  the  way's  Appeal,  15  Pcim.  177.    But  this  is 

oompact."    Compare  this  case  with  Al-  said  in  a  late  case  to  apply  only  to  the  con- 

Torn  V.  Smith,  5  JPick.  232.     See  Murray  tract  between  the  parties,  and  that  as  to 

tr.  Bogert,  14  Johns.  318;  Marquand  v.  third   persons  the  partnership    may    be 

N.  Y.  Man.  Co.  17  Johns.  535.    That  no  proved  like  any  other.    In  re  Warren,  Da- 

pArtner  can  bo  introdaood  by  mere  sale  vies,  320. —  If  articles  of  partnership  exist, 
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not  give  effect  to  an  agreement  to  form  a  partnership  for  illegal 
transactions  or  purposes,  (n)  An  action  cannot  be  ^maintained 
for  the  breach  of  an  agreement  to  become  a  partner,  unless  the 
terms  of  the  intended  partnership  were  specific  and  are  clearly 
proved,  (o)  But  where  a  partner  in  an  existing  firm  agreed 
that  a  certain  person  should  be  received  as  a^artner  in  that  firm, 
it  was  held  that  an  action  might  be  maintained  for  a  breach  of 
that  agreement,  and  some  uncertainty*  in  the  terms  of  the 
agreement,  was  not  a  sufficient  defence,  (p) 

A  partnership,  in  general,  is  constituted  between  individuals, 
by  an  agreement  to  enter  together  into  a  general  or  a  particular 
business,  and  share  the  profits  and  the  losses  thereof,  (q)     And 

a  creditor  of  the  firm  may  still  prove  the  the  eridence  ?  It  is  plain  that  the  plaintiff 
partncnhip  by  parol.  Griffin  v.  Doe,  12  considered,  and  that  the  defendant  led 
Ala.  783.  But  the  evidence  of  a  partner-  him  to  consider,  that  he  was  contracting 
ship  must  be  submitted  to  the  jnry.  Drake  for  a  fourth  part  of  the  defendant's  busi* 
V.  Elw3m,  1  Caines,  184.  For  the  exist-  ness,  in  the  room  of  Muspratt,  who  had 
ence  of  a  partnership  or  joint  connection  is  quitted  it ;  and  that  both  the  defendant 
a  question  of  fact.  Beecham  v.  Dodd,  3  Har-  and  Iiis  agent,  Carstairs,  knew  tlie  precise 
ring.  485.  Whether  the  terms  of  the  agree-  extent  and  value  of  such  an  interest, 
ment  and  the  facts  as  found  by  the  jury  That  being  so,  the  caso  is  clear  of  the  dif- 
constitute  a  partnership,  is  a  question  of  ficulty  which  arose  in  Figcs  v.  Cntler, 
law.  Id. ;  Evcritt  v.  Cnapman,  6  Conn,  where  the  evidence  was  too  indistinct  to 
347  ;  Terrill  v.  Richards,  1  Nott  &  Mc-  enable  the  }nTy  to  come  to  any  conclusion. 
Cord,  20 ;  Gilpin  in  Temple,  4  Harring.  It  is  unnecessary  to  advert  to  the  cases  in 
190.  equity,  because  this  is  not  a  proceeding  to 
(n)  Armstrong  v.  Lewis,  2  Cr.  &  M.  enforce  performance  of  a  contract,  but  to 
274 ;  Ewing  v.  Osbaldiston,  2  My.  &  Cr.  obtain  damages  for  the  breach  of  it." 
53.  But  where  two  persons  carried  on  the  (o)  Langdale,  ex  partem  18  Yes.  300. 
business  of  pawnbrokers  under  a  deed  of  In  tnis  case,  the  Loni  Chancellor  {Elcbm), 
piutnership ;  and  the  business  was  con-  said :  **  The  criterion  of  a  partnership  is, 
ducted  solely  in  the  name  of  one,  and  he  whether  the  parties  are  to  participate  in 
only  was  licensed  :  SemUef  that  although  profit.  That  has  been  the  question  ever 
the  parties  might  have  made  themselves  since  the  case  of  Groves  v.  Smith."  If 
liable  to  penalties  imposed  by  the  statute  the  actual  contract  give  a  claim  upon  tho 
39  &  40  Geo.  3,  c.  99,  yet,  that  it  being  no  profits,  or  the  application  of  them,  that  is 
part  of  the  contract  to  cany  on  the  part-  partnership.  Sec  Ex  parte  Hamper,  17 
nership  in  such  a  manner  as  to  contravene  Vcs.  403,  Sumner's  Ed.  and  note,  p.  404  ; 
the  law,  the  contract  was  not  void.  If  Cushman  v,  Bailey,  1  Hill,  526  ;  Belknap 
however  a  collateral  agreement  so  to  con-  v.  Wendell,  1  Foster,  175  ;  CatskillBank 
duct  the  partnership  had  been  proved,  its  v.  Gray,  14  Barb.  474.  —  A  participation 
illegality  would  have  prevented  either  in  the*  uncertain  profits  of  trade,  renders 
party  from  acquiring  any  right  under  the  one  a  copartner  in  respect  of  the  liabilities 
partnership.  of  the  concern  to  third  persons.  Oakley 
lo)  Figcs  V.  Cutler,  3  Starkie,  139.  v.  Aspinwall,  2  ^andf.  Sup.  Ct.  B.  7.  See 
Ip)  McNeill  V.  Beid,  9  Bing.  68.  Tin-  Bucknam  v.Bamnm,  15  Conn.  67 ;  Cnsh- 
dalf  C.  J.,  said  :  "  The  other  point  for  onr  man  v.  Bailey,  1  Hill,  526.  See  also,  on 
consideration  under  this  head  of  objection  this  subject,  Malr  v.  Glennie,  4  M.  &  Sel.* 
is,  that  the  contract  is  too  vague,  too  un-  240 ;  Smith  v.  Watson,  2  B.  &  Cr.  401 ; 
certain,  as  to  the  term  of  partnership,  Hcskethv.Blanchard,  4Ea8t,  144;Keidr. 
amount  of  capital  to  be  contributed,  and  Hollinshead,  4  B.  &  Cr.  867  ;  Everitt  v. 
the  like,  to  be  the  subject  of  estimate  by  a  Chapman,  6  Conn.  347  ;  Harding  v.  Fox- 
jury.    But  Is  that  a  correct  statement  of  crof^  6  Qie^  76 ;  Thomdike  v,  De 
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this,  however  unequal  the  shares  may  be,  *and  even  if  one  of 
the  parties  has  no  direct  interest  or  property  in  the  capital  of 
the  firm*  In  the  absence  of  e^^cific  stipulations  or  controlling 
evidence,  the  presmnptioii  of  law  is,  that  the  partners  share  the 
profits  equally,  (r)  The  articles  may  provide  or  omit  a  period 
{(« the  continuance  of  the  partnership.  But  if  such  a  period  be 
provided  and  the  time  expires,  and  then  the  partnership  is  re- 
newed by  agreement,  it  has  been  held  that  the  new  partnership 
is  founded  upon  the  same  terms  as  the  old  one,  in  the  absence 
of  opposing  testimony,  (s) 

It  is  certain  that  persons  may  be  copartners  as  to  third  par- 
ties^ and  brought  within  all  the  liabilities  of  partnership  as  to 
tliem,  who  are  not  partners  between  themselves,  {t)  For  whether 
they  are  partners  as  between  themselves  is  determined  chiefly  by 
reference  to  their  own  intention  ;  but  whether  they  are  partners 
in  respect  to  third  parties  is  determined  by  a  consideration  qf 
this  intention,  and  also  of  that  actual  participation  of  profits 
which  is  held  to  require  of  them  to  participate  in  the  losses,  be- 
cause it  diminishes  the  fund  from  which  the  losses  are  to  be 
paid ;  («)  and  also  of  the  way  and  Megree  in  which  the  person 

Wolf,  6  Pick.  124 :  Jackson  r.  Bobinson,  But  it  did   appear  that  the  complainant 

3  Ma^on,  138;   Griffith  v.  Biiifum,  22  continued  to  discharge  his  duties  as  a 

Verm.  181.  partner  in  the  same  manner  as  formerly. 

(r)  Peacock  v.  Peacock,   16  Vcs.  49;  On  this  evidence  the  defendants  contended 

Farrar  v.  Beswick,  1  Mood.  &  Bob.  527  ;  that  the  partnersh2{>  was  not  renewed  for 

Gould  V.  Gould,  G  Wend.  263.    But  see  seven  ycar^^but  was  determinable  at  the 

Thompson  i*.  Williamson,  7  Bligh,  432.  pleasure  of  cither  party.    But  the  court 

(•)  j)ickin5on  v.  Survivors    of  Bolds  held  that  the  complainant's  continuing  to 

and  Rhodes,  3  Dcsaus.  501.    This  was  a  discharge  his  former  duties  on  the  origmal 

bill  in  equity  for  an  account  of  the  proHts  terms,  was  a  substantial  acceptance  of  the 

of  a  copartnership.    The  only  question  in  defendants'  proposition,  and  so  the  part- 

tho  case  was  as  to  how  long  the  partner-  ncrship  was  renewed  for  another  term  of 

ship  continued.    It  appeared  by  tnc  orig-  seven  years. 

inal  articles  tliat  it  commencea  in  1787,        {t)  If  parties  are  so  associated  in  busi- 

under  an  agreement  to  continue  seven  ness  as  to  make  them  partners  with  respect 

years.  After  the  expiration  of  that  period,  to  third  persons,  but  expressly  agree  that 

the  defendants,  being  desirous  of  renewing  a  paitnership  shall  not  exist,  they  are  not 

the  oonncction,  transmitted  to  the  com-  partners  as  between  thcm.solves.     Gill  v. 

plainant  in  London,  where  ho  resided,  the  Kuhn,  6  Serg.  &  Rawle,  333  ;  Ilcsketh  v. 

articles  of  copartnership,  with  an  indorse-  Blanchard,  4  East,  144.    If  however,  par-  ^n 

mcnt  of  a  renewal  or  them  for  another  tics  by  their  conduct,  have  treated  tneir  ^P 

term  of  seven  years,  to  commence  from  contract  as  a  partnership,  and  have  so 

tiie  expiration  of  the  former  one.    The  held  themselves  out  to  the  world,  it  is  nn- 

complainant,  in  answer  to  this  communi-  necessary  to  put  a  construction  upon  the 

cation,  said  he  would  agree  to  the  propo-  written  contract,as  between  themselves  and 

sition,  on  the  happening  of  a  certain  con-  others.    Steams  ?\  Haven,  14  Verm.  540. 
tiDgcncy.      It  did  not  distinctly  appear        (u)  As  to  what  participation  of  profits 

whither  the  contingency  happened  or  not.  mokes  one  a  partner,  sec  infra,  n.  (u;). 
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sought  to  be  charged  as  partner  has  been  held  out  to  the  world 
as  such,  so  that  the  person  seeking  to  charge  him  had  good 
reason  to  believe  a  debt  of  the  partnership  carried  with  it  his 
responsibility,  (uu) 

If  one  lends  money  to  be  used  by  the  borrower  in  his  busi- 
ness, the  lender  to  receive  interest,  and  in  addition  thereto  a 
share  of  the  profits  of  the  business,  a  question  may  arise  whether 
he  is  a  lender  on  usury,  or  a  partner.  He  would  seem  indeed 
to  be  both  ;  only  a  usurer  as  between  the  lender  and  borrower, 
but  a  partner  as  to  third  persons ;  and  it  may  depend  upon  the 
manner  in  which  the  question  is  presented,  whether  the  char- 
acter of  a  usurer  is  tp  be  fixed  upon  him.  If  he  sues  the  bor- 
rower for  repayment  of  the  money,  it  seems  to  be  competeijt 
for  the  borrower  to  allege  in  his  defence  the  usurious  character 
of  the  loan,  (uv)  But  if  a  third  party,  who  is  a  creditor  of  the 
];^orrower,  upon  a  debt  which  has  arisen  in  the  business  in 
which  the  money  was  lent  to  be  used,  sues  the  lender  as  a  part- 
ner, on  the  ground  that  he  took  away  profits  to  which  the  cred- 
itor might  look  for  his  debt,  the  lender  will  be  held  as  such 
partner,  and  it  is  not  competent  for  him  to  set  up  his  contract 
as  usurious,  for  he  may  not  rest  his  defence  upon  his  own 
wrong,  (v) 

A  question  has  frequently  arisen  where  a  clerk,  agent,  or 
salesman  has  been  taken  into  partnership,  to  render  in  fact  the 
same  services  as  before,  or  a  person  received  to  render  such 
services  who  had  not  been  previously  employed,  upon  an  agree- 
ment that  tho  services  shall  be  compensated,  not  by  a  salary,  but 
by  a  share  of  the  profits.  Is  such  person  a  partner  as  to  third 
parties  ?  It  will  appear,  by  the  cases  cited  in  the  notes,  that 
there  is  some  uncertainty  upon  this  point.  From  many  of  the 
cases  it  would  seem  that  a  rule  of  this  kind  was  adopted; 
namely,  that  where  the  bargain  was  that  A  should  receive  for 
his  services  one  tenth  of  the  profits,  this  made  him  a  partner ; 

(utf )  Cottrill  V.  Vondnzen,  2S  Yerm.        (v)  Grace  v.  Smith,  2  W.   Bl.   998 ; 

511 ;  Gilpin  v.  Temple,  4  Harring.  90 ;  Morse  v.  Wilson,  4  D.  &  £.  353  ;  Case  of 

Furber  v.  Carter,  11  Humph.  271.  Lane,  Fraser  &  Boylston,  cited    in  17 

{uv)  Morse  v.  Wilson,  4   T.  B.  353.  Yese/,  405,  Sumner's  edition. 
See  also,  Gilpin  v.  Enderbey,  5  B.  &  Aid. 
954,  S.  C.  5  Moore,  571. 
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but  if  he  was  to  receive  a  salary,  equal  in  amount  to  the  one 
tenth  part  of  the  profits,  this  did  not  make  him  a  partner.    This 
rale  is  somewhat  technical,  but  not  altogether  so;  and  would 
doubtless   be   applied  'to   such    a  contract  now,  if  the  words 
used  were  not  accompanied  by  other  language,  or  by  facts 
which  required,  or  at  least  justified  a  different  interpretation. 
Whether  a  person  were  a  partner  with  others,  should  be  deter- 
mined in  this  as  in  other  cases  by  a  consideration  of  their  in- 
tention, and  of  the  way  in  which  the  alleged  partner  was  held 
forth  to  the  public,  and  the  interest  and  power  he  had  in  or 
over  the  fund  to  which  the  creditors  of  the  partnership  could 
•look  for  their  security.     Where  A  employs  B,  tfud  agrees  to 
give  him  in  lieu  of  wages,  or  by  way  of  wages,  a  certain  pro- 
portion of  A's  profits,  this  need  not  give  B  any  right  to  control 
the.  business  or  interfere  therein  in  any  way.     They  are  not 
then  necessarily  partners ;  because  there  is  no  reciprocity  be- 
tween them :  unless  some  other  sufficient  reason  exists  for  so 
treating  them.  But  the  reason  usually  alleged  as  that  for  which 
he  who  shares  in  the  profits  is  held  liable  as  a  partner  for  the 
debts,  namely,  that  he  has  diminished  the  fund  from  which  the 
debts  are  to  be  paid,  seems  to  be  regarded  as  not  applicable  to 
one  who  takes  wages,  though  they  may  be  measured  by  the 
profits ;  and  if  this  is  the  bargain  in  fact,  the  manner  of  its  ex- 
pression would  seem  not  to  be  material.     It  is  certain  that 
while  the  salesman  took  a  thousand  dollars  a  year  as  wages  for 
his  services,  this  did  not  make  him  a  partner.     The  fund  to 
pay  debts  grew  up  in  some  measure  from  his  services,  and  he 
-was  entitled  to  be  paid  out  of  it  for  them ;  and  if  he  now  has, 
instead  of  a  fixed  salary,  a  share  of  the  profits,  it  might  still  be 
clear  from  the  contract  and  circumstances,  that  the  arrange- 
ment was  intended  not  to  pay  him  more  than  his  services  were 
xvorth,  but  only  to  make  his  wages  dependent  in  some  degree 
.  upon  his  services,  and  so  to  stimulate  him  to  make  the  profits, 
or  the  general  fund  to  which  the  creditors  must  look,  as  large 
as  possible.     Lord  Eldon's  reason   for  the  rule  seems  to  be, 
*^  that  where  the  salesman  has  *an   amount  of  money  equal  to 
one  tenth  of  the  profits,  this  gives  him  no  action  of  account, 
and  therefore  he  is  not  a  partner ;  but  where  he  is  to  receive 
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one  tenth  of  the  profits,  this  gives  hinGi  an  action  of  account 
and  therefore  makes  him  a  partner ; "  but  this  seems  open  to 
the  objection,  that  the  question  of  partnership  is   prior,  and 

• 

should  determine  the  right  of  account;  whereas  this  reason 
would  regard  the  right  of  account  as  prior,  'and  determining 
the  question  of  partnerslup.  (w)     Lord  Eldon  says,  '^  the  cases 

(it)  It  seems  to  be  well  settled,  that  a  be  well  established,  that  a  partj  who  par- 
contract  to  pay  one  employed  in  certain  ticipates  in  the  profits  of  a  trade  or  busi* 
business  a  salary,  etpuu  in  amount  to  a  ness,  and  has  an  interest  in  the  profits,  as 
certain  proportion  of  the  profits,  will  profits,  is  chargeable  as  a  partner  with  re- 
not  make  such  person  a  partner.  The  spect  to  tliird  persons;  but  if  he  is  only, 
question  of  profits  is  of  importance  only  entitled  to  receive  a  certain  sum  of  money 
in  determining  ^e  amount  of  salary,  in  proportion  to  a  given  quantum  of  the* 
Neither  will  a  certain  salary,  together  with  profits,  as  a  compensation  for  his  labor 
a  commission  of  a  certain  per  cent,  upon  and  services,  he  is  not  thereby  liable  to  bo 
the  profits,  make  the  receiver  a  piurtncr.  charged  as  a  partner.  It  is  true  that 
Miller  v.  Bartlet,  15  S.  &  R.  137 ;  Stocker  Jjord  Eldon  has  expressed  a  doubt  of  the 


802  ;  Brockway  v.   Bumap,  16  id.  309.  tion  so  t}iin,that  I  cannot  state  it  as  cstab- 

And  the  Xyexter  opinion  seems  now  to  be,  lishcd  upon  due  consideration,)  that  if  a 

that  an  agreement  by  which  a  person  is  to  trader  agrees  to  pay  another  person,  for 

receive  a  certain  portion  of  the  projits  for  his  labor  in  the  concern,  a  sum  of  money, 

his  salary y  does  not  constitute  a  partner-  even  in  proportion  to  the  profits,  equal  to 

ship,  such  person  having  no  specific  in-  a  certain  share,  that  will  not  make  him  a 

terest  in  the  profits  themselves,  as  profits,  partner ;  but  if  he  has  a  specific  interest 

See  Loomis  v.  Marshall,  12  Conn.  69 ;  m  the  profits  themselves,  as  profits,  he  is 

Burcklo  V.  Eckart,  1  Dcnio,  337,  S.  C.  3  a  partner.'    He  admits,  however,  that  the 

Comst.   132  ;    Vanderburgh  v.    Hull,   20  law  of  partnership   i*  thus  settled.     Ex 

Wend.  70  ;  Ogdenr.  Astor,  4  Sandf.  311 ;  parte  Watson,   19   Ves.   459  ;    Ex  parte 

Newman  v.  Bean,  1  Foster,  93 ;  Itecd  v.  Kowlandson,  1  Rose,  92.     And  this  dis- 

Murphy,  2  Greene,  (Iowa,)  574  ;  Goode  v,  tinction  has  been  confirmed  by  numerous 

M'Cartney,  10  Tex.  193;  Glenn  r.  Gill,  subsequent  decisions.    In  Cutler  r.  Win- 

2  Maryl.  1 ;  Drake  v.  Rafney,  3  Rich.  37  ;  sor,  6  Pick.  335,  it  was  decided,  that  an 

Bartlett  v.  Jones,  2  Strob.  47 1  ;  Hodges  v.  agreement  between  the  owner  and  master 

Dawes,  6  Ala.  215;  Wilkinson  r.  Jett,  7  of  a  vessel  to  divide  the  earnings  of  the 

Leigh,  115.    But  see  Heylsoo  v.  Bui^e,  vessel  between  them,  after  deducting  cer- 

9  Com.  Bench,  431  ;  Taylor  r.  Termc,  3  tain  fixed  chaigcs,  did  not  render  them 

Har.  &  Johns.  505  ;  Evefitt  v.  Chapman,  lia])le  to  third  j>ersons  as  partners.     In 

6  Conn.  351.  —  In  Bradley  r.  White,  10  that  case  the  deduction  was  from  the  gross 

Mete.  303,  it  was  held  that  an  agi-ccment  earnings.    And  the  agreement  is  snbstan- 

between  D.  and  W.,  by  which  D.  was  to  tiully  Sie  same  in  the  present  case.    For 

furnish  goods  for  a  store,  and  pay  all  the  although,  in  terms,  the  agreement  was  to 

expenses,   and  W.  was   to  transact  the  pay  Cooper  one  third  of  the  net  earnings, 
business  of  the  store  and  receive  half  of    yet  that  is  exphiined  by  the  words  iramo- 

tho   profits,  as  a  compensation  for  his  s&r-  diately  following,  by   which    it    apjicars 

vices,  <lid  not  constitute  W.  a  piirtncr,  and  that  fcoopcr  was  entitled  to  one  third  of 

that  in   an  action  against  J).  &  W.  for  the  gross  profits,  after  deducting  certain 

goodi^  sold  and  delivered  to  D.,  W.  was  specified  charges ;  and  that  in  no  event 

not  liable.     See  also,  Ambler  t\  Bradley,  wtis  he  to  be  liable  for  any  losses.     So  the 
6  Verm.  119  ;  Blanchard  r.  Coolidgc,  22  •agreement  in  this  case  is  precisely  similar 

Pick.  151.     This  question  also  underwent  to  that  in  Loomis  r.  Marshall,  12  Conn, 

much  discussion  m  Denny  v.  Cabot,   6  69.     In  that  case,  French  and   Ilubbell 

Mete.  82.     The  court  there  said  :  "  On  agreed  with  Marshall  to  manufacture  his 

this  point  the  distinction  appears  to  us  to  wool  into  cloth,  and  he  agreed  to  give 
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have  gone  to  this  nicety /'  and  speaks  of  the  rule  above  men- 
tioned  as  settled  ;  but  we  have  not  succeeded  in  finding  in  the 

them  for  their  services,  and  the  materials  siders  it  as  a  sound  one^  in  Champion  v. 
they  should  furnish,  a  certain  proportion  Bostick,  18  Wend.  184.  And  it  is  adopted 
of  '  the  not  proceeds  of  all   the  cloths,  with  approbation  by  Chancellor  Kent,  in 
after  deducting  incidental  and  necessary  his  Commentaries.    3  Kent,  Com.    (4th 
expenses  of  transporting  and  other  proper  ed.)   25,  note.     The  remarks  of  Ju^|ge 
charges  of  sale.'    It  was  not  expressed  in  Story    on    these    distinctions   are   very 
terms  to  be  for  such  compensation,  but  forcible,  and  seem  to  us  to  be  founded  on 
snch  the  court  held  was  the  legal  meaning  sound  principles."    "  The  question  in  all 
of  the  agreement.     This   case  was  very  this  class  of  cases,"  he  says,  **  is  first  to 
ably  discussed  by  the  learned  judge  who  arrive  at  the  intention  of  the  parties  inter 
delivered  the  opinion  of  the  court,  and,  as  aese ;  and  secondly,  if  between  themselves 
it '  seems  to  us,  the  decision  is  fully  sus-  there  is  no  intention  to  create  a  partner- 
tained  by  well-established  principles.     So  ship,  whether  there  is  any  stubborn  rule 
in  Heynolds  v,  Toppan,  15  Moss.  370,  it  of  law,  which  will  nevertheless,  as  to  third 
was  agreed  between  the  master  and  owner  persons,  make  a  mere  participation  in  the 
of  a  vessel,  that  the  latter  was  to.  receive  profits  conclusive  that  there  is  a  partner- 
two  fifths  of  the  net  earnings  of  the  vessel ;  ship."    "  It  is  said,  *  every  man  who  has 
and  it  was  held  that  this  did  not  render  a  share  in  the  profits  of  a  trade  ought  also 
him  liable  as  a  partner.     So  in  Vander-  to  bear  bis  share  in  the  loss,  as  a  partner.' 
borgh  v.  Hull,  20   Wend.   70,  where  a  In  a  just  sense  this  language  is  sufiiciently 
person  was  employed  as  an  agent  in  con-  expressive  of  tlie  general  rule  of  law ;  but 
ducting  the  business  of  a  foundry,  at  a  it  is  assuming  the  ver^  point  in  contra- 
salary  of  $300 ;  and  in  addition  thereto  he  versy  to  assert  that  it  is  universtUly  true, 
was  to  receive  one  tliird  of  the  profits  of  or   that  there  are  no  qualifications,    or 
the  foundry,  if  any  were  made ;  and  ho  limitations,  or  exceptions  to  it.     On  the 
had  nothing  to  do  with  the  losses ;  it  was  contrary,  the  very  cases  alluded  to  by 
held,  that  the  agent  was  not,  cither  as  to  Lord  Eldon,  in  the  clearest  terms  estab- 
his  employers  or  third  persons,  a  partner,  lish  that  such  qualifications,  limitations, 
So  in  Turner  v.  Bissell,  14  Pick.  192,  it  and  exceptions,  do  exist."  Story  on  Part, 
was  agreed  that  Bissell  was  to  furnish  sect.  36.     "Admitting,  however,   that  a 
wool  to  be  worked  into  satinets  by  Root,  participation  in  the  profits  will  ordinarily 
who  was  to  find  and  pay  for  warps  for  the  establish  the  existence  of  a  partnership 
same,  and  Bissell  was  to  pay  Root  for  between  the  parties,  in  favor  or  third  per- 
working  the  wool,  finding  the  warps,  &c.,  sons,  in  the  absence  of  all  other  opposing 
40  per  cent,  on  the  sales  of  the  satinets,  circumstances ;   the  question  is    whether 
It  was  held  that  the  defendants  were  not  the  circumstances,  under  which  the  par- 
portnere  inter  se,  nor  as  to  third  persons."  ticipation  exists,  may  not  qualify  the  pre- 
—  And  in  further  exposition  of  this  prin-  sumption,  and  satisfactorily  prove  that  the 
ciple,  it  is  said :  "  IT  a  person  stipulate  for  portion  of  the  profits  is  taken,  not  in  the 
a  share  in  the  profits,  so  as  to  entitle  him  character  of  a  partner,  but  in  the  char- 
to  an  account,  and  to  give  him  a  specific  acter  of  an  agent,  as  a  mere  compensation 
lien,  or  a  preference  in  payment,  over  all  for  labor  and  services.    If  the  latter  be 
creditors,  and  giving  him  Ae  full  benefit  the  true  predicament  of  the  party,  and  the 
of  the  profits  of  the  business,  without  any  Whole  transaction  admits,  nay  requires, 
corresponding  risk  in  case  of  loss ;  justice  that  very  interpretation,  where  is  the  rule 
to  the  other  creditors  would  seem  to  re-  of  law  which  forces  upon  the  transaction 
qniro  that  he  should  be  holden  to  be  liable  the  opposite  interpretation,  and  requires 
to  third  persons  as  a  partner.    But  where  the  court  to  pronounce  an  agency  to  be  a 
a  party  is  to  receive  a  compensation  for  partnership,  contrary  to  the  truth  of  the 
his  labor,  in  proportion  to  the  profits  of  facts,  and  the  intention  of  the  parties  ? 
the  business,  without  having  any  specific  Now  it  is  precisely  upon  this  very  ground, 
lien  upon  such  profits,  to  the  exclusion  of  that  no  such  absolute  rule  exists,  and 
o^er  creditors,  there  seems  to  be  no  rea-  that  it  is  a  mere  presumption  of  law, 
8on  for  holding  him  liable,  as  a  partner,  whicli  prevails  in  the  absence  of  controll- 
even  to  third  persons.     This  distinction  ing  circumstances,  but   is  controlled  by 
is  supported  by  Cary,  in  his  treatise  on  them,-  that  the  doctrine  in  the  authorities 
Partnership,  and  Chancellor  Walworth  con-  alluded  to  is  founded ; "  "  and  there  is  no 
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English  reports,  previous  cases  or  authorities  which  can  be  re- 
garded as  establishing  this  rule. 

*It  is  sometimes  difficult  to  distinguish  between  partnership 
and  tenancy  in  common ;  and  this  question  is  often  important 
as  determining  between  the  adverse  rights  of  the  creditors  of  the 
ir^lividual  owners,  and  those  of  persons  who  claim  as  partner- 
ship creditors.  In  general,  if  the  property  owned  jointly  is  so 
owned  for  the  purpose  of  a  joint  business,  and  is  so  used,  and 
the  profits  resulting  form  a  common  fund,  it  is  partnership  prop- 
erty ;  otherwise  not.  (x) 

hardship  upon  third  persons,  since  the  a  common  agent  to  pniiphase  or  sliip  goods 
party  does  not  hold  himself  out  as  more  for  them  according  to  their  several  and 
than  an  agent.  This  qualification  of  the  separate  interests,  without  involving  them- 
mle  (the  rule  itself  being  built  npon  an  selves  in  a  joint  partnership  responsibilitj. 
artificial  foundation,)  is  in  truth  but  cany-  In  mj  judgment  there  was  no  communitr 
ing  into  effect  the  real  intention  of  the  of  interest  in  the  cargo,  as  partners.  It 
parties,  and  would  seem  far  more  con-  appears  from  the  admissions  of  the  parties, 
sonant  to  justice  and  equity  than  to  en-  as  well  as  the  proofs,  that  they  never  were, 
foi'ce  an  opposite  doctrine,  which  must  nor  designed  to  be  partners ;  and  that  they 
always  carry  in  its  train  serious  mischiefs  held  their  titles  to  undivided  portions  of 
or  ruinous  results,  never  contemplated  by  the  cai^,  not  as  a  common,  but  as  a  sep- 
the  parties."  Sect.  38.  arate  interest.  They  were,  therefore,  ten- 
(7)  Post  V.  Kimberly,  9  Johns.  470 ;  ants  in  common  of  the  caxgo,  having  no 
Murray  r.  Bogert,  14  id.  318;  Hawes  v.  general  community  of  the  profit  and  loss, 
Tillinghast,  1  Grray,  289.  Where  the  but  only  a  proportion  according  to  their 
owners  of  land  let  it,  agreeing  with,  the  separate  interests.  If  either  had  died,  his 
occupiers  to  receive  one  half  of  the  grain,  share  would  not  have  survived  to  the 
&c.,  m  consideration  of  the  occupancy,  the  others."  Harding  v.  Foxcrofb,  6  Greenl. 
ownera  and  occupiers,  together  with  other  76.  In  this  case  it  was  held  that  the  joint 
persons  whom  tlie  occupiers  admitted  to  a  owners  of  a  vessel,  who  agreed  to  send  her 
share  in  the  grain  in  consideration  of  their  on  a  foreign  voyage  for  tlicir  mutual  I>eno- 
doing  a  portion  of  the  farm  work,  were  fit  —  a  part  of  the  cargo  being  purchased 
held  to  be  tenants  in  common  of  the  grain,  by  each  separately,  and  a  part  by  both 
Fatnam  v.  Wise,  1  Hill,  234  ;  Caswell  v.  jointly — were  tenants  in  common  of  the 
Districh,  15  Wend.  379;  Walker  t7.  Fitts,  property,  and  not  partners;  and  that 
24  Pick.  191 ;  Frost  v.  Kellogg,  23  Verm,  therefore  a  creditor  of  both  owners,  for 
308 ;  Cose  v.  Hart,  1 1  Ohio,  364  ;  Smyth  cordage  of  the  vessel,  was  not  entitled  to 
V.  Tankersley,  20  Ala.  212;  Jackson  t'.  priority  in  payment,  .out  of  the  vessel  and 
Bobinson,  3  Mason,  138.  A  and  B  were  cai^,  against  the  separate  creditors  of 
tenants  in  common  with  C  and  D  of  a  ship  either.  Mellen,  C.  J.,  said:  ''It  is  true 
in  certain  proportions,  and  purchased  a  some  parts  of  the  cargo  were  purchasefl  by- 
cargo,  by  an  agreement,  on  their  account  the  owners  severally,  and  put  on  boaixi, 
in  the  like  proportions  for  a  voyage,  and  and  some  parts  were  purchased  on  joint 
consigned  the  same  to  the  master  for  sale  account ;  but  to  constitute  a  partnership, 
and  returns;  it  was  held  that  they  were  persons  must  not  only  bo  jointly  concerned 
tenants  in  common  of  the  cargo,  and  not  m  the  purchase,  but  jointly  concerned  in 
partners.  Story,  J.:  "  It  docs  not  by  any  the  future  sale."  See  Thomdike  t'.  Do- 
means  follow  because  the  purchase  was  Wolf,  6  Pick.  124.  Wherc  one  party 
made  for  the  account  of  all,  or  the  ship-  furnishes  a  boat  and  the  other  sails  it,  an 
ment  was  made  in  the  names  of  all,  that  agreement  to  divide  the  gross  earnings 
this  constituted  them  partners  in  the  sense  does  not  constitute  a  partnership.  Bow- 
of  a  joint  interest.    They  might  authoriee  man  v.  Bailey,  10  Verm.  170. 
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♦SECTION   VI. 

OF  THE  BIGHT  OP  ACTION  BETWEEN  PARTNERS. 

It  is  generally  true  that  one  partner  cannot  sue  a  copartner 
at  taw  in  respect  to  any  matter  growing  out  of  the  transactions 
of  the  partnership,  and  involving  the  examination  of  the  part- 
nership accounts ;  (y)  because  courts  of  law  cannot  do  effectual 
justice  to  such  questions  and  interests,  and  resort  must  be  had 
to  courts  of  equity,  {z)  But  it  is  clear  that  a  partner  may  sue 
a  copartner  on  an  ezpress  agreement,  and  perhaps  on  an  implied 
agreement,  to  do  any  act  not  involving  a  consideration  of  the 
partnership  accounts,  (a)     And  if  ^partners  finally  balance  all 

(y)  BoTill  V.  Hammond,  6  B.  &C.  149 ;  nize  the  doctrine  that  during  the  existence 

Brown  9.  Tapscott,  6   M.  &  W.   119;  of  a  partnership,  or  even  a^er  its  dissola- 

I^wrence  v.  ulark,  9  Dana;  257 ;  Stone  tion,  hot  before  the  bnsiness  is  woand  up, 

r.  Fouse,  3  Cal.  292;  Bennett  r.  Wool-  and  the  final  balance  ascertained,  no  action 

folk,  15  Geo.  213.  at  law  will  lib  between  partners.    Haskell 

(2)  It  is  clear  that  one  partner  has  no  v.  Adams,  7  Pick.  59 ;  Williams  i;.  Hen- 
right  of  action  against  a  copartner  for  shaw,  12  id.  378 ;  Fanning  v.  Chadwick, 
money  or  labor  expended  for  the  benefit  3  id.  420 ;  Capen  v.  Barrows,  1  Gray, 
of  the  concern.  See  Goddard  v.  Hodges,  876  ;  Cansten  v.  Barke,  2  Harr.  &  Gill, 
1  Or.  &  Mees.  37  ;  Holmes  v.  Hig^ns,  1  295  ;  Chase  t;.  Garvin,  19  Maine,  211 ; 
B.  &  C.  74 ;  Milbnm  r.  Codd,  7  id.  419  ;  Kennedy  9.  McFadon,  8  Harr.  &  Johns. 
Froroontr.  Coopland,  2  Bing.  170;  Sad-  194;  Marray  v,  Bogert,  14  Johns.  318; 
ler  V.  Nixon,  5  Bam.  &  Ad.  936;  Pearson  Davenport  v.  Gear,  2  Scam.  495.  After 
V.  Skelton,  I  M.  &  W.  504 ;  Bevans  v,  snch  final  balance  is  determined,  and  a 
Sullivan,  4  Gill,  383.  Bat  one  partner  promise  by  one  partner  to  pay  over,  the 
may  maintain  an  action  for  money  had  other  partner  may  sustain  an  action  at  law. 
ana  received  against  the  other  partner,  for  GnlicK  v.  Gulick,  2  Green,  578  ;  Byrd  v. 
money  received  to  the  separate  ase  of  the  Fox,  8  Missouri,  574.  The  promise  may 
former,  and  wrongfully  carried  to  the  part-  be  onlv  implied.  Wray  v.  Milestone,  5 
nershtp  account.    Smith    v,  Barrow,  2  M.  &  tV.  21. 

Term  Rep.  476.    And 'one  partner  may        (a)  Van  Ness  v.  Forrest,  8  Cranch,  30; 

bave  an  action  against  his  copartner  for  Gibson  9.  Moore,  6  N.  H.K.547.    In  this 

not  contributing  his  proportion  towards  case  Pariber,  J.,  thus  states  the  principles 

the  common  stock,    xhns,  where  A  agrees  applrcable  to  this  point :  "  Assumpsit  may 

to  supply  B.with  a  manuscript  work,  to  be.  be  maintained  by  one  partner  against  an- 

printed  by  B,  the  profits  of  which  are  to  be  other  to  reoov^  a  final  balance  upon  the 

equally  divided,  B  may  maintain  an  action  settlement   of  the    partnership  account^ 

against  A  for  refusing  to  supply  the  maun-  where  there  is  aa  express  promise  to  pay. 

script.    This  is  not  an  action  for  partner-  Casey  r.  Brush,  2  Gaines's  Rep.  293 ; 

ship  profits,  but  for  refusing  to  contribute  Froinont  v.  Coupland,  2  Bing.  170.    In 

the  labor  of  the  defendant,  towards  the  Massachusetts,  tne  court  have  held  that 

Attainment  of  profits.    GhUe  v.  Leckie,  2  where  the  partnership  accounts  are  cl^sd, 

8tarkie,  107.    The  same    principle  was  and  the  bfuance  struck,  the  law  raisc^an 

Adopted  in  Ellison  9.  Chapman,  7  Blackf.  iniplied  promise.    Fanning  v.  Chadwick, 

224.     See  also,  Vance  v.  Blair,  18  Ohio,  3  rick.  423.    The  same  doctrine  is  found 

5d2«  —  The  American  courts  fully  reoog-  in  Backstraw  v.  Imber,  Holt's  N.  P.  B. 
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their  acconnts,  or  a  distincl  part  thereof  is  entirely  severed  by 
them  from  the  rest,  a  suit  jit  law  is  maintainable  for  the  bal- 
ance, (b) 

If  one  of  a  partnership  who  are  plaintiffs  be  also  one  of  a 
partnership  who  are  defendants,  the  action  cannot  be  main- 
tained ;  for  the  same  party  cannot  be  plaintiff  and  defendant  of 
record,  in  the  same  action,  (c) 

368.  So  where  the  jadgmont  will  be  an  tions  create  no  debt  or  du^  to  paj.  The 
entire  termination  of  the  partnership  trans-  act  of  one  party  is  the  act  of  the  other — 
actions,  aithoogh  there  has  been  no  settle-  the  payment  or  receipt  of  money  by  one 
ment  of  the  accounts  by  the  partners,  nor  is  a  payment  or  receipt  by  the  other  — 
an  express  promise  to  pay,  an  action  may  and  no  cause  of  action  can  arise.  In  the 
be  sustained.  And  if  the  partners  by  an  present  case  there  has  been  no  balance 
express  agreement  separate  a  distinct  mat-  struck.  The  settlement  of  the  partnership 
ter  from  the  paitnersnip  dealinc^,  and  one  concerns,  generally,  still  remains  to  be 
party  expressly  agrees  to  pay  the  other  a  made.  But  by  agreement  between  the 
specific  sum  for  that  matter  at  a  given  parties,  in  relation  to  a  specific  portion  of 
tmie,  an  action  of  assumpsit  will  lie  on  the  partnership  transactions,  a  final  ad- 
that  contract,  though  the  matter  arose  justment  has  been  made.  If  this  acoount- 
from  the  partnerahip  dealing.  CoUumer  ing  by  means  of  the  reference  had  only 
17.  Foster,  26  Vt.  754 ;  WiUiams  v.  Hen-  been  for  the  purpose  of  ascertaining  an 
shaw,  1 1  Pick.  82.  Probably  an  action  item,  in  order  to  carry  it  into  the  partner* 
may  be  maintained  by  one  partner  against  ship  account  between  them,  no  donbt  the 
the  o<lier,  for  a  balance  due  him  out  of  general  mle  would  apply.  That  was  the 
the  partnership  transactions,  if  there  be  case  in  Fromont  v.  Coupland,  2  Bing. 
but  a  single  item  to  liquidate.  Musier  v.  170.  But  such  is  not  the  fact  here."  See 
Tmmpbour,  5  Wend.  274,  1  Stark.  78;  also,  Claik  v.  Dibble,  16  Wend.  601; 
ted  vide  Bovill  r.  Hammond,  6  B.  &  C.  Grigsby  v.  Nance,  3  Ala.  347.  —  And 
149.  The  proposition  that  no  action  can  after  a  dissolution,  an  action  will  lie  ba- 
be maintained  at  law,  by  one  partner  tween  partners  to  recover  a  balance  due, 
against  the  other,  except  to  recover  a  final  on  an  implied  promise.  Wilby  v.  Phin- 
balance,  must  be  taken  with  reference  to  ney,  15  Mass.  116 ;  Pope  t;.  Randolph,  13 
the  facts  and  questions  arising  in  those  Ala.  214.  —  So  to  reoorcr  back  money 
cases  in  which  such  language  is  used.  In  paid  by  mistake  on  an  adjustmcfnt  of  the 
Smith  V.  Barrow,  2  D.  &  £.  478,  Mr.  partnership  concerns.  Bond  v.  Hays,  18 
Justice  l^u(/er  says :  'One  partner  cannot  Mass.  34;  Chase  v,  Garvin,  19  Maine, 
recover  a  sum  of  money  received  by  the  21 1 . 

other,  unless  on  a  balance  struck,  that  sum  (6)  Clark  «.  Dibble,  16  Wend.  601; 

is  found  due  to  him  alone.'    Similar  Ian-  Gibson  v.  Moore,  6  N.  H.  R.  647 ;  Mo- 

Siage  is  found  in  Ozcas  v.  Johnston,.  1  Coll  v.  Oliver,  1  Stew.  510 ;  Fanning  v. 

inn.  191 ;  Beach  v.  Hotchkiss,  2  Conn.  Chadwick,  3  Pick.  420 ;  Gulick  r.  Gulick, 

R.  425 ;  Murray  v.  Bogert,  14  Johns.  318 ;  2  Green,  578. 

Westerlo  v.  Evcrtson,  1  Wend.  532.  So  (c)  Portland  Bank  v.  Hyde,  2  Fairf.  196; 
in  Moravia  v.  Levy,  2  D.  &  E.  483,*note,  Tindalv.  Bright,  Minor  ( Ala.),103 ;  Main- 
an  action  was  sustained  for  the  amount  of  waring  v.  Newman,  2  B.  &  P.  120 ;  Neale 
a  balance  struck  which  the  defendant  had  v.  Turton,  4  Bing.  149 ;  Teagne  v.  Hub- 
promised  to  pay.  The  articles  contained  bard,  8  B.  &  C.  345 ;  Bosanqnetr.  Wray, 
a  covenant  to  account  at  certain  times,  6  Taunt.  597.  — Bat  see  Rose  v»  Poulton, 
and  it  does  not  appear  whether  it  was  a  2  Bam.  &  Ad.  822,  where  the  facts  were 
final  balance  whicn  was  recovered.  It  is  as  follows : — By  an  indenture  between  A 
undoubtedly  true  as  a  general  rule,  that  and  B  and  liis  wife,  and  C,  of  one  part, 
so  long  as  the  partnership  continues,  and  and  D  and  E  and  the  same  C,  of  another 
thAx>nccms  of^  it  remain  unadjusted,  the  part,  it  was  recited  that  F,  also  party  to 
law  will  raise  no  implied  promise  by  one  the  deed,  had  requested  to  have  a  certain 
to  pay  the  other  upon  a  partnership  trans-  {arm  given  up  to  him,  in  which  B's  wife  was 
aetion.    The  reason  is  that  such  transac-  interested,  he  F  giving  sureties,  namely, 
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•        *SECTION*  VII. 

OF  THE  SHA&ma  OF  LOSSES. 

Thoagh  partnerships  are  usually  formed  by  a  participation  of 
both  profiJ;s  and  losses,  it  may  be  agreed  that  a  partner  shall 
have  his  share  of  the  profits  and  not  be  liable  for  losses,  and 
this  agreement  is  valid  as  between  the  parties.  And  this  agree- 
ment will  be  equally  efficacious  whether  stated  in  articles,  or 
proved  by  circumstances  or  otherwise.  For  the  partners,  inter 
sCy  may  make  what  bargain  they  wilL  But  no  such  agreement 
will  prevent  such  partner  from  being  liable  for  the  debts  of  the 
partnership,  unless  the  creditor  knew  of  this  bargain  between 
the  partners,  and  with  this  knowledge  gave  the  credit  to  the 
other  partners  only,  (d) 

lAie  said  D,  E,  and  0,  for  payment  of  an  member  of  the  other  firm,  tbe  payee  may 

annuity  to  B's  wife ;  and  it  was  thereupon  sue  and  recover  upon  snch  note.    Moore 

witncsfied  that  in  consideration  of  the  cov-  v.  Gano,  12  Ohio^  dOO.    See  Baring  v. 

enants  thereinafter  entcre4  into  bv  A,  B  Lyman,  1  Story,  396  ;  Banks  v.  Mitchell, 

and  his  wife,  and  C,  and  of  10«.,  t^e  said  s'Yerger,  HI. 

D,  £,  and  C,  and  each  and  every  of  them,  (d)  See  Gilpin  v.  Enderbey,  5  Bam.  & 
covenanted  with  A,  B  and  his  wife,  and  Aid.  954 ;  Bond  r.  Pittard,  S  Mecs.  & 
C,  to  pay  the  annaity.-  There  followed  Welsh.  357.  In  this  case,  A  and  B  carried 
covenants  by  A,  B  and  his  wife,  and  C,  on  business  together  as  solicitors  in  part- 
severally,  for  quiet  enjoyjnent,  and  for  nership,  and  held  themselves  out  as  such ; 
executing  an  ossignment  to  F  when  re-  and  the  defendant  employed  them  in  that 
quired.  The  deed  was  signed  and  sealed  capacity.  By  the  agreement  under  which 
by  D,  £,  and  C,  and  by  Ir,  but  not  bv  A  A  and  B  cn&red  into  business  together, 
or  B.  Jn  an  action  brooght  by  A  and  B,  B.  was  to  receive  annually  out  of  ^e  proJUts 
alter  the  death  of  C,  for  breach  of  the  the  sum  of  300/.,  but  he  was  not  to  be  in 
covenant  to  pay  the  annuity :  —  IMd,  any  manner  liable  to  the  losses  of  the 
Sirst,  that  the  omiasioa  of  A  and  B  to  exe-  business,  and  was  to  have  a  lien  on  the 
cote  the  deed  did  not  disable  them  from  profits  for  any  losses  he  might  sustain  by 
suing  upon  it ;  that  such  omission  did  not  reason  of  his  liability  as  a  partner :  Hdif 
amount  to  a  total  fiulure  of  consideration  that  A  and  B  were  properly  joined  as 
for  the  covenant  sued  upon,  {supposing  plalntiiFs  in  an  action  for  wonc  and  labor, 
such  total  failure  to  be  an  answer  to  the  as  the  money,  when  recovered,  would  be 
action,)  and  that  the  covenant  to  pay  the  tbe  joint  property  of  both  until  the  ao- 
annuity,  and  those  for  quiet  enjoyment  a^d  counts  were  ascertained  and  the  division 
for  assigning,  were  not  mutual  and  de-  took  place.  In  this  case  BoUandf  B., 
pendent,  ^condly,  that  at  least  after  C's  said :  "  It  has  been  folly  established  by 
death,  A  and  B  might  sue  D's  executors,  numerous  cases  both  at  law  and  in  equity, 
{I>  and  £  being  also  dead,)  for  non-pay-  that  third  parties  are  not  affected  by  the 
ment  of  the  annuity,  though  the  covenant  secret  contracts,  inter  ss,  of  persons  hold- 
for  such  payment  was  entered  into  both  by  ing  themselves  out  and  contracting  as 
and  to  C. — And  where  one  who  is  a  partners.  That  doctrine  is  fully  gone 
member  of  two  firms  makes  a  note  in  the  into  in  the  case  of  Wau^h  t;.  Carver,  2  H. 
name  of  one  of  the  firms,  payable  to  a  BL  246,  by  hotd  Chief  Justice  (Eyre) 
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♦SECTION   VIII.      • 

OF   SECRET  AND  DORMANT  PARTNERS. 

A  secret  partner  is  one  not  openly  and  generally  declared  to 
be  a  partner,  (e)  and  a  dormant  partner  is  stricily  one.who  takes 
no  share  in  the  transaction  or  control  of  the  partnership  busi- 
ness ;  but  it  is  often  held  to  mean  one  whose  name  is  not  pub- 
licly mentioned ;  and  the  phrases  secret  partner  and  dormant 
partner  are  sometimes,  but  inaccurately,  used  as  synony- 
mous. (/)  A  dormant  partner  is  liable  when  discovered-  (g") 
But  not  for  a  debt  contracted  after  he  has  retired,  provided  the 
creditor  never  knew  that  he  was  a  partner,  or  did  know  that  he 
had  retired  before  credit  was  given  to  the  partnership.  (A) 

De    Greyf  and  is    there    distinctly  laid  not  extend  to  specnlations  in  the  sale  and 

down."    See  Ferry  v.  Handolph,  6  Sm.  purchase  of  land.     Pitts  v.  Wangh,  4 

&   Marsh.   385;    Hazard  v.   Hazard,    1  Mass.  424;  IJmith  r.  Bomham,  3  Sum* 

Story,  374;  Barrett  v.  Swan,  17  Maine,  ner,  470.    But  see  Brooke  v,  Washmg- 

180 ;   Pollard   v.   Stanton,  7   Ala.   761 ;  ton,  8  Grattan^248,  contra. 

Alderson  v.  Pope,  1  Camp.  404,  note ;  {q)  Robinson  v.  Wilkinson,    3  Prioe^ 

Minnit  v.  Whinery,  5  Bro.  P.  C.  489.  538.    In  this  case  Wilkinson  had  been  a 

See  also  Brown  o.  Leonard,  2  Chitty,  dormant  partner  in  a  ship  with  one  Cay, 

120.  bat  had  retired.    Hobtnson,  the  plaintiff, 

(«)  In  United  States  Bank  v,  Binney,  5  supplied  the  ship  and  the  captain  with 

Mason,  186,  the  following  definition  of  stores  and  cas|^  on  account  of  the  ship, 

« secret  partnership  is  given:  "I  under-  to  the  amount  of  £1,000  and  upwards, 

stand  the  common  meaning  of  secret  part-  The  amount  of  the  debt  at  the  time  of 

aership  to  be  a  partnership  where  the  ex-  Wilkinson's  retirement  was  £401  16s.  Id. 

istence  of  certain  persons  as  partners  is  Cay  having  become  insolvent,  the  Court 

fM>t  avowed  or  made  known  to  the  public  of  Exchequer  held  clearly  that  Robinson 

by  any  of  the  partners.    Where  all  the  was  entitled  to  recover  against  Wilkinson 

partaers  are  publicly  made  known,  whether  the  total  sum  of  £401  16s.  Id*,  (with  a 

It  be  by  one  or  all  the  partners,  it  is  no  trifling  deduction  on  a  particular  account,) 

longer  a  secret  partnership."    See  S.  C,  although,  when  the  goods  were  supplied, 

5  Peters,  529.  Robinson  had  no  knowledge  that  Wilkin- 

(/)  In  Mitchell  v.  Dall,  2  Harr.  &  son  was  a  partner.      "A  party,"  said 

Gill,  159,  it  is  said  that  in  the  legal  ac-  Grahamy  B.,  ''has  always  a  right  against 

ceptation  of  the  term  dormant^  as  applied  a  concealed  partner  of  whom  he  has  pre- 

to  partners  in  trade,  every  partner  is  con-  viously  had  no  knowledge,  as  soon  as  he 

sidered  dormant  unless  nis  name  is  men-  discovers  him,  unless  that  ignorance  were 

tioned  in  the  firm,  or  embraced  under  his  own  fault;  as,  if  he  had  not  used  due 

general  terms  in  the  name  of  the  firm  or  diligence  in  finding  him."-^  The  lialutity 

conapanv.     See  to  the  same  effect  Kelley  of  a  dormant  partner  to  creditors  may  be 

17.  Hnrlburt,  5   Cowen,  534 ;    Desha  v.  avoided,  however,  by  proof  of  finaad  in  the 

Holland,  12  Ala.  513;  Hill  v.  Yoorhies,  formation  of  the  partnership,  if  such  dor- 

122  Penn.  St.  Reps.  68.— >  The  law  rela-  mant  partner  has  received  no  share  of  die 

live  to  dormant  partners  seems  to  be  con-  funds.  Mason  v.  Connell,  1  Wharton,  381. 

£ned  to  trade  and  oonunerce,  and  does  (h)  Grosvenor  v.  Lloyd,  1  Mete.  19.  In 
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♦SECTION   IX. 

OF  RETIRINa  PARTNERS. 

A  retiring  partner  who  receives  thereafter  a  share  of  the 
profits  is  still  liable;  but  not  if  he  receives  an  annuity  or  definite 
sun)  noways  dependent  on  the  profits.  Though  the  remaining 
partners  may  look  to  the  partnership  fund  or  .to  their  expected 
profits  as  the  means  of  paying  such  annuity,  it  is  still  only 
their  debt  to  him,  and  does  not  involve  him  in  their  responsibil- 
ity to  others,  (t) 


this  case,  Shaw,  C.  J.,  observed,  "  A  dor-  (i)  See  Young  v.  Axtell,  2  H.  Bl.  242 ; 
mant  partner  is  liable  for  debts  contracted  Holyland  v.  De  Mendez,  3  Mer.  184. 
while  ne  is  a  partner,  not  because  credit  is  There  it  was  agreed  on  the  dissolution  of 
given  to  him,  bat  because  he  is  in  fact  a  a  partnership,  that  the  continuing  partner 
contracting  ptf^,  taking  part  of  the  prof-  should,  in  consideration  of  an  assignment 
its  of  such  oontraets.  But  when  he  ceases  to  him  of  the  partnership  property,  includ- 
to  be  in  fact  a  partner,  the  reason  ceases,  ing  a  lease  of  the  premises  on  which  the 
and  he  is  no  longer  liable.  Ho  is  not  business  was  carried  on,  secure  to  the  re- 
liable as  a  contracting  party,  because  the  tiring  partner  the  payment  of  an  annuity, 
'  partnership  name,  under  which  the  remain-  "or  in  case  he  should  at  an^r  time  after 
Big  partners  continue  t»  transact  business,  the  expiration  of  tlie  then  existing  lease 
DO  longra*  includes  him,  though  that  name  be  dispossessed  of  and  compelled  to  quit 
may  remain  the  same ;  and  he  is  not  liable  the  premises,  without  any  collusion,  con- 
as  holding  out  a  ftilse  credit  for  the  firm,  trivancc/ act,  or  default  of  his  own."  The 
because  the  cose  supposes  that  he  is  not  continuing  partner  obtained  a  renewal  of 
known  as  a  partner,  and  therefore  the  firm  the  lease,  and  aftenvards  became  bankrupt, 
derives  no  credit  whilst  he  remains  a  so-  and  the  renewed  lease  pa^ed  under  tne 
ciet  or  dormant  partner.  Ko  customer,  assignment  of  his  estate.  It  was  held, 
Uierefore,  or  other  person  dealing  with  the  that  this  was  not  such  an  eviction  or  dis- 
firm  can  bo  disappointed  in  any  just  ex-  possession  as  was  contemplated  by  the 
pectations,  if  ho  silently  withdraws  from  agreement,  in  the  event  of  which  the  annu- 
the  firm.  A  very  different  rule  would  ap-  ity  was  to  cease.  Under  the  same  cir- 
ply  where  one  had  been  a  known  or  osten-  cumstances,  namely,  of  a  partner  retiring 
sible  partner,  and  held  himself  oat  as  and  leaving  his  capital  in  the  firm,  it  will 
8ac:fa."  See  also  Kelly  v,  Hurlburt,  5  be  necessarily  unsafe  to  reserve  a  usurious 
Cowen,  534  ;  Evans  v.  Drummond,  4  rate  of  interest  for  the  capital  left  in  the 
£sp.89;  Armstrong  v.  Hnssey,  12  Serg.  firm;  though  this  observation,  perhaps, 
&  Kawle,  315 ;  Scott  t\  Colmesnil,  7  J.  only  applies  to  a  usurious  agreement  in 
J.  Marsh.  416 ;  Benton  v.  Chambei^  the  deed  of  dissolution  itself.  For  where 
lain,  23  Verm.  711 ;  Edwards  v.  McFall,  by  a  deed  of  dissolution  between  A,  B, 
5  Xiouis.  Ann.  167;  Brooke  v.  Enderby,  2  and  C,  A  and  B  covenanted  \o  replace 
Brod.  &  Bing.  71 ;  Carter  v.  Whalley,  1  C's  share  of  the  capital  by  instalments. 
Bam.  &  Ad.  11. — It  is  a  question  for  die  and  afterwards  a  new  agreement  was 
jnry  whether  a  person  was  a  dormant  part-  entered  into  by  parol,  which  secured  a 
ner,  and  his  interest  not  in  fact  generally  usurious  rate  of  interest  to  C,  it  was  held 
known,  so  as  to  excuse  notice  of  his  retire-  that  the  effect  of  considering  the  latter 
ment  from  the  firm.  Shaw,  C.  J.,  in  agreement  void,  was,  not  to  invalidate,  but 
Goddard  v.  Ftatt,  16  Pick.  429.  to  set  up  the  original    agreement   and 
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When  a  partner  retires  from  a  finn,  notice  is  usually  given  by 
public  advertisement,  or  by  letters  to  the  customers  of  the  *firm, 
or  both.  A  party  having  such  notice  cannot  hbld  the  retiring 
partner  to  a  responsibility  f«r  a  credit  given  to  the  firm  after 
such  retirement  and  notice.  ( /)  It  also  seems  to  be  settled  that 
such  retiring  partner  is  not  held  to.  a  creditor  who  has  no 
knowledge  of  such  retirement,  provided  the  retirement  was 
actual  and  in  good  faith,  and  the  retiring  partner  did  alt  that 
was  usual  or  proper  to  give  tlie  public  and  customers  notice  of 
his  retirement.  But  if  the  retiring  partner  gives  no  such  notice, 
then  a  customer  of  the  firm  accustomed  to  trade  with  the  firm 


make  that  binding  on  the  parties,  for  that  Whort.  482.  But  see  Jenkins  v.  Blizard^ 
the  second  agreement  was  not  a  perform-  1  Stark.  418.  A  newspaper  notice  acci- 
ance  of,  but  a  substitution  for,  the  for-  dentally  reaching  a  bank  director  is  not 
mer  transaction.  See  Parker  v.  Ramsbot-  equivalent  to  actual  notice  to  the  bank; 
torn,  3  B.  &  C.  257.  but  it  seems  it  would  be,  if  the  notice  was 
{j)  Notice  of  the  withdrawal  of  a  dor'  actually  served  on  him,  with  directions  to 
mcmt  partner  is  not  necessary.  Magill  i;.  communicate  it  to  the  board.  National 
Merrie,  5  B.  Monr.  168;  Kepnedy  v.  Bo-  Bank  v.  Norton,  I  Hill  (N.  Y.)  572.— 
hannon,  11  B.  Mon.  120;  Scott  v.  Col-  Publishment  of  the  dissolution  in  a  news- 
mcsnil,  7  J.  J.  Marsh.  416.  —  But  it  is  paper  will  not  uerse  be  sufficient,  although 
otherwise  as  to  ostensible  partners.  To  it  may  ^vith  other  circumstances  go  to  the 
affect  a  creditor  who  has  formerly  traded  jury  as  evidence  of  actual  notice.  See 
with  the  firm,  the  notice  of  the  retirement  Graham  v.  Uopc,  I  Peake,  154 ;  White  r. 
of  an  ostensible  partner  must  be  proved  Murphy,  3  Rich.  369 ;  Hutch  ins  v.  Bank 
to  have  been  actual.  Prentiss  v.  Sinclair,  of  Tennessee,  8  Hump.  418;  Shurlds  v. 
5  Verm.  149;  Simonds  v.  Strong,  24  Tilson,  2  M'Lean,  458 ;  Grinnan  v.  Baton 
Verm.  642 ;  Wordwell  v.  Haight,  2  Barb.  Rouge  Mills  Co.,  7  Louis.  Ann.  638. 
Sup.  Ct.  R.  549 ;  Clapp  v.  Rogers,  2  As  to  all  persons  who  have  had  no  deal- 
Keman,  283 ;  Hutchins  v.  Hudson,  8  ings,  and  given  no  credit  to  the  firm,  pab- 
Humph.  426 ;  Graves  v.  Mer^,  6  Cowen,  lisTiment  of  the  dissolution  is  sufficient. 
705 ;  Vernon  v,  Manhattan  C;ompany,  17  Lansing  v.  Gaine,  2  Johns.  300 ;  Prentiss 
Wend.  527.  In  Pitcher  v.  Barrows,  17  v.  Sinclair,  5  Verm.  149;  Shurlds  v.  Til- 
Pick.  365,  Shaw,  C.  J.,  said,  *'  It  has  son,  2  McLean,  458 ;  Watkinson  r.  Bank 
sometimes  been  held  that  those  who  have  of  Pennsylvania,  4  Wharton,  482.  In 
been  dealers  and  customers  of  a  fiim  shall  Mowatt  v.  Howland,  3  Day,  353,  two 
have  actual  notice  of  a  dissolution  ;  but "  parfners  of  a  firm  resided  in  New  York, 
he  adds,  **  that  may  be  thought  too  strict,  and  the  third  in  Nonvich  in  Connecticut, 
But  it  has  always  been  held,  that  in  de-  their  usual  place  of  doing  business.  Upon 
fault  of  actual  and  personal  notice  to  a  dissolution,  notice  was  given,  for  several 
party,  public  notice  in  some  newspaper  weeks  successively,  in  two  newspapers, 
shall  be  deemed  necessary."  **  The  doc-  one  printed  at  Norwich,  and  the  other  at 
trine,"  says  Mr.  Chancellor  Kent,  "  seems  New  London,  in  the  vicinity  of  Norwich, 
to  be  that  merely  taking  a  newspaper  in  One  of  the  New  York  partners  afterwards 
which  a  notice  is  contained  is  not  suf-  indorsed  a  bill  of  exchange  in  New  York 
ficicnt  to  charge  a  party,  for  it  is  not  to  with  the  company  name,  but  whether  the 
be  intended  that  ho  reads  the  contents  of  indorsee  had  or  had  not  actual  notice  of 
all  the  notices  in  the  newspapers  which  he  th^  dissolution,  did  not  appear,  nor  did  it 
may  chance  to  take.  Tne  inference  of  appear  that  ho  had  ever  been  a  corro- 
constructivo  notice  from  such  a  source  spondent  of  the  company.  It  was  held, 
was  strongly  exploded  in  some  of  the  tiiat  these  facts  constituted  reasonable 
above  cases."  (3  Kent,  5th  ed.  67,  note.)  notice  to  him,  and  to  every  person  not  a 
Watkinson  v.  Bank  of  Pennsylvania,  4  correspondent  of  the  company. 
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on  the  responsibility  of  all  the  partners,  including  him  who  has 
retired,  and  hot  knowing  of  his  retirement,  may  bold  him  for  a 
debt  contracted  with  the  firm  after  his  retirement.  (A:)  Whether 
a  new  customer  can  *80  hold  him  is  not  s6  certain.  Generally, 
he  cannot ;  but  if  the  new  customer  was  brought  to  the  firm 
by  the  responsibility  of  this  partner,  which  responsibility  he 
knew  to  have  existed,  and  had  a  right  to  suppose  existed  still, 
which  right  grew  out  of  the  laches  of  the  retiring-  partner,  and 
no  negligence  or  want  of  diligence  was  imputable  to  the  credi« 
tor,  it  would  seem  on  general  principles  that  the  creditor  had  a 
right  to  hold  him  responsible  as  a  partner.  It  would  be  difficult 
to  distinguish  on  principle  such  a  case  from  that  of  a  former 
customer  creating  a  new  debt 


SECTION   X. 


OF  NOMINAL  PAllTNERS. 

r 


A  nominal  partner,  or  one  held  out  to  the  world  as  such 
without  actual  participation  of  profit  and  loss,  is  of  course  held, 
generally,  as  responsible  for  the  debts  of  the  partnership.  But 
it  has  been  determined  that  where  two  or  more  persons  appear 
to  the  public  as  partners,  and  there  is  a  stipulation  between 
them,  that  one  of  them  shall  not  have  any  share  of  the  profits, 
nor  pay  any  portion  of  the  losses,  he  is  not  liable  to  the  creditor 
of  the  firm  who  before  giving  credit  knew  of  this  stipulation; 
because  such  creditor  has  no  right  to  fix  upon  him  a  responsi- 
bility against  his  bargain  and  intention,  which  bargain  and  in- 

(k)  Parkin  r.  Carruthers,  3  Esp.  248 ;  sons  who  knew  of  his  previous  connection, 

Graham  v.  Hope,  I  Peakc,  154;  Bernard  but  who  had  no  notice  of  his  retirement. 

V.  Torrance,  5  Gill  &  Johns.  383;  Lucas  Davis  u.  Alien,  3  Comst.  168.     The  prin- 

V.  Bank  of  Darien,  2  Stew.  280;  Stables  ciple  upon  which  this  responsibility  ifgo- 

V.  Eley,  1  Carr.  &  Payne,  614;  Taylor  v.  ceeds,  is  the  negligence  of  the  partners  in 

Young,  3  Watts,  339 ;  Amidown  v.  Os-  leaving  the  world  in  ignorance  of  the  fact 

good,  24  Verm.  278  ;  Simonds  v.  Strong,  of  dissolution,   and  leaving  strangers  to 

24  Verm.  642;  Bargan  r.  Lyell,  2  Mich,  conclude  that  the  partnership  is  continued, 

102  ;   Johnson  v.   Tottcn,    3  Cal.  346.  and  to  bestow  fuitn  and  confidence  on  the 

And  a  partner  whose  name  is  not  used  in  partnership  name  in  consequence  of  that 

a  firm,  is  still  liable  for  debts  contracted  belief.    See  3  Kent's  Com.  66 ;  Princeton 

subseqaently  to  his  retirement,  with  per-  v.  Gulick,  1  Harrison,  161. 
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tention  were  known  to  the  creditor.  (/)     An  *admission  by  a 

person  that  he  is  a  partner  in  a  firm  is  not  conclusive  against 
him,  though  made  to  the  creditor,  if  made  after  the  debt  for 

which  it  is  sought  to' make  him  liable,  was  contracted;  other- 
wise, if  made  before  the  credit  is  given,  (m) 

{I)  Alderson  r.  Pope,  1  Camp.  404,  correct  in  making  the  indorsement  npon 
note,  and  Lord  EUenborough  in  that  case  the  draft  of  the  agreement,  to  which 
held  that  notice  to  one  member  of  a  firm,  Broadhurst  replied  in  the  affirmative  and 
of  such  a  stipulation,  was  notice  to  the  stated  that  he  had  bought  bis  original 
whole  partnership.  It  was  also  held  in  interest  from  the  other  defendant,  Dr. 
Batty  V.  McCundie,  3  Carr.  &  Payne,  202,  Philip.  Evidence  was  also  given  at  the 
that  if  one  of  several  partners  be  con-  trial,  that  while  the  engine  was  in  pro- 
oemed  in  preparing  the  prospectus  of  a  gross,  he  attended  very  frequently  at  the 
projected  newspaper,  which  prospectus  manufactory  to  inquire  how  it  was  gbing 
states  that  he  and  others  will  act  as  treas-  on,  and  that  he  gave  advice  and  made 
urers  and  managers,  and  also  that  the  sub-  suggestions  with  regard  to  its  constmc- 
scribcrs  are  not  to  be  nartners,  nor  to  bo  tion.  In  answer  to  this,  an  agreement  or 
answerable  for  more  than  their  subscrip-  license  from  Brown  and  the  other  parties 
tion;  and  such  partner  be  also  aware,  interested  in  the  patent,  to  Broadhurst, 
that  a  particular  mdividual  is  to  be  solo  was  given  in  evidence  on  the  part  of  the 
nominal  proprietor;  the  firm  of  which  latter,  authorizing  Broadhurst  to  use  the 
Budi  a  partner  is  a  member,  (although  he  patent  for  the  erection  of  engines  in  cer- 
has  not  taken  any  share  in  the  paper,)  tain  parts  of  Cornwall  only,  and  it  was 
cannot  sue  the  subscribers  who  have  taken  contended  that  the  admissions  of  Broad- 
shares,  for  the  price  of  goods  furnished  hurst  were  to  be  taken  with  reference  to 
for  the  paper.  See  also  Bumess  v.  Pen-  the  interest  which  he  thus  possessed  in 
nell,  2  Ho.  of  Lords  Cases,  497.  the  invention,  and  not  to  any  participation 

(m)  Ridgway  v.  Philip,  1  Cr.,  Mee.  &  either  in  the  patent  generally,  or  in  the 

Ros.  415.    In  this  case,  the  plaintiff  con-  particular  transaction  in  (question.     Gaae- 

tracted  with  one  Brown,  the  patentee  of  a  iee,  J.,  who  tried  the  action,  left  it  to  the 

draining  machine,  for  the  erection  of  one  jury  to  say  whether  Broadhurst,  at  the 

of  tliose  machines  on  the  plaintiff's  lands  time  he  niade  the  admission,  was  under  a 

in   Cambridgeshire.      The  draft  of  the  mistake;  and  whether  the  acts  he  was 

agreement  being  drawn  up  in  the  name  of  proved  to  have  done  did  or  did  not  afford 

Brown  &  Co.,  the  plaintiff  asked  Brown  a  sufficient. ground  for  supposing  it  to  be 

what  other  persons  beside  himself  com-  a  mistake ;  and  with  regard  to  those  acts, 

posed  the  firm,  upon  which  Brown  wrote  *  he  left  it  to  the  jury  to  say  whether  they 

on  the  back  of  the  draft,  ''John  Broad-  were  referable  to  a  partnership  in  the 

hurst,    Esq.,  and  Dr.   Wilson    Philip."  patent  in  general,  or  in  this  particular 

The  contract  being  broken,  the  plaintiff  transaction.  The  jury  found  a  verdict  for 

brought  his    action   against  Philip  and  the  defendants,  on  the  ground  that  Broad- 

Broadhurst ;  but  previouslv  to  the  action,  hurst  was  not  a  partner,  and  the  Court 

his  son  called  on  the  defendant  Broad-  of  Exchequer  refused  to  grant  a  new 

hurst,  and  asked  him  whether  Brown  was  trial. 
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SECTION    XI. 

WHBN  A   JOINT  LIABILITY  IS  INCURRED. 

Where  there  is  no  joint  purchase  or  joint  incurring  of  debt, 
but  a  purchase  by  one  to  whom  alone  credit  is  given,  a  subse- 
quent joint  interest  in  the  property  purchased,  and  in  the  busi- 
ness and  profits  depending  upon  it,  carries  no  liability  for  the 
original  debt  (n)  And  where  many  persons  join  in  an  •ad- 
venture, each  to  contribute  his  share,  each  is  liable  alone  for 
his  share  to  the  person  from  whom  he  bought  it.     No  partner- 


(n)  Persons  are  not  to  bo  held  jointly  inferred  that  there  had  been  a  partnership 
liable  upon  a  contract  as  partners,  unless  in  the  particular  original  purchase,  is 
the;  have  a  joint  interest  existing  at  the  wholly  unfounded."  Chambre^  J.,  was  of 
time  of  the  formation  of  the  contract,  the  same  opinion.  GibbSfJ.i  "The  only 
The  case  of  Young  v.  Hunter,  4  Taun-  possible  ground  for  a  new  trial  would  be, 
ton,  582,  well  illustrates  this  principle,  if  the  plaintiffs  coulii^  show  that  at  the 
In  an  action  for  goods  sold  and  delivered,  time  of  tbe  purchase  of  the  goods  from 
two  of  the  defendants,  Hunter  and  Ray-  the  plalntiflTs,  Hoff  ham  &  Co.  and  Hun- 
ney,  suffered  judgment  to  go  by  default ;  ter  «  liayney  were  concerned  in  that  pur- 
the  other  defendants,  Hoff  ham  &  Co.,  chase  on  their  joint  account.  It  only  ap- 
pleaded  the  general  issue.  On  trial  it  pears  that  they  were  so  interested  at  the 
appeared  that  Hunter  and  Rayney  had  time  of  shipment.  It  is  not  to  be  inferred 
bought  goods  of  the  plaintiffs  and  others,  from  the  fact  that  Hoff  ham  &  Co.  were 
which  they  intended  to  ship  for  the  Baltic,  interested  at  the  time  of  siiipment,  that 
and  the  defendants  Hoff  ham  &  Co.  (not  they  were  interested  at  the  time  of  the 
otherwise  partners  of  Hunter  &  Co.,  were  purchase.  It  is  for  the  plaintiffs  to  make 
afterwards  allowed  to  join  in  the  adven-  it  out  by  evidence.  If  parties  agree 
tore,  and  to  have  a  fifth  share  upon  the  among  themselves  that  one  house  shall 
goods  being  put  on  board.  The  plain-  buy  goods,  and  let  the  other  into  an  inter- 
tiffs  knew  nothing  of  Hoff  ham  &  Co.,  est  in  them,  that  other  being  unknown  to 
but  sold  the  goods  to  Hunter  &  Co.  only,  the  vendor ;  in  such-  a  case  the  vendor 
The  question  was  whether  this  was  a  case  could  not  recover  against  him,  though 
of  common  sleeping^  partners.  Mansfield,  such  other  person  would  have  the  benefit 
C.  J.,  directed  the  jury  to  find  for  defend-  of  the  goods.  On  this  and  other  reasons, 
ant.  with  liberty  for  plaintiff,  to  move  for  I  think  the  present  verdict  ought  not  to 
a  new  trial;  a  rule  hmi  was  obtained,  on  be  disturbed.  — This  principle  is  further 
the  gronnd  that  Hoff  ham  &  Co.  having  illustrated  by  many  cases,  showing  that 
had  the  benefit. of  the  goods,  were  liable  where  one  on  his  individual  credit  alone 
to  pay  for  them,  though  they  were  origi-  borrows  money  for  the  use  of  the  firm, 
nally'  furnished  to  Hunter  &  Co.  only,  the  firm  will  not  be  liable  merely  be- 
On  a  new  trial,  Mansfield,  C  J.,  contin-  cause  the  money  came  to  their  use.  See 
uod  of  the  same  opinion.  Heath,  J.:  Si  ff  kin  v.  Walker,  2  Camp.  308;  Graeff 
"Tbe  proposition  of  the  plaintiff's  coun-  r.  Hitchman,  5  Watts,  454 ;  Emly  v.  Lye, 
sel,  that  if  it  be  shown  that  at  any  one  15  East,  7 ;  Green  v.  Tanner,  8  Mete. 
period  of  the  transaction  there  was  a  part-  411 ;  Ripley  v.  Kingsbury,  1  Day,  150, 
nership  subsisting,  it  was  therefore  to  be  note. 
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ship  arises  until  the  several  shares  are  brought  together,  and 
mixed  up  in  one  common  adventure,  (o)  But  if  the  ^bargain 
was  for  a  joint  purchase  and  joint  adventure,  there  is  at  once  a 
joint  liability  for  the  original  purchase,  although  it  was  •made 
by  one  of  the  partners  alone,  and  he  alone  was  known  •to  be 
interested,  and  credit  was  given  to  him  alone,  (p)  Because  the 
liability. of  a  partner  springs  either  from  his  holding  himself  out 


(o)  This  principle  is  folly  established  speculation,  and  the  parties  met  the  ex- 
bv  the   case  of  Saville  v.  Robertson ,  4  penses  in  thirds,  and  two  onlj  of  the  three 
l^erm  B.  720.     See  also,  Goathwaite  v,  had  the*  management  of  the  speculation, 
Packwortb,  12  East,  421,  wliere  Saville  one  of  these  two  being  the  consignee  and 
V.    Robertson    is    distinguished.      Lord  the  other  the  salesman  of  the  com ;  it 
EUenborough,  in  Gouthwaite  v.  Duckworth,  was  nevertheless  very  truly  said,  that,  if 
says  :  "  l^he  case  of  Saville  v.  Robertson  there  had  been  a  claim  in  that  case  by  the 
does  indeed  approach  very  near  to  this ;  seller  of  the  com,  no  doubt  he  would 
but  the  distinction  is,  that  there  each  par-  have  been  entitled  to  proceed  against  all 
ty  brought  his  separate  parcel  of  goods,  tlic  parties,   and  migiit  have  called    on 
which  were  afterwards  to  be  mixed  in  the  them  all  for  payment.     Smith  v.  Craven, 
common  adventure,  on  board  the  ship ;  1  Cromp.  &  Jcrv.  500.    Upon  the  same 
and  till  that  admixture  the  partnership  in  principles,  where  A  and  others  agreed  to 
the  goods  did  not  arise.    But  here  the  become  partners  in  the  purchase  of  fifteen 
goods  in  question  were  purchased  in  pur-  shares  of  a  copper  adventure,  and  in  pur- 
suance of  the  agreement  for  the  adven-  suance  of  tlie  agreement,  A  alone,  and  in 
tore,  of  which  it  had  been  before  settled  his  own  name,  contracted  for  the  pur- 
that  Duckworth  was  to  have  a  moiety.''  chase  of  the  shares,  and  paid  a  deposit,  to 
And  Mr.  Justice  Bayley  observed,  that,  which  the  others  contributed ;  it  was  held 
**  in  SaviUe  v,  Robertson,  after  the  pur-  that  the  others,  as  well  as  A,  were  bound 
chase  of  the  goods  made  by  the  several  by  this  contract,  and  that,  upon  an  action 
adventurers,  there  was  a  still  further  act  and  verdict  against  A  for  the  non-per- 
to  be  done,  which  was  the  putting  them  formance  of  it,  the  others  were  bound  to 
on  board  the  ship  in  which  they  had  a  contribute  their  proportion  of  the  dam- 
.common  concern,  for  the  joint  adventure ;  ages  and  costs.    Browne  v,  Gibbins,  5 
and  until  that  further  act  was  done,  the  Bro.  P.  C.  491.    So,  where  A  and  B, 
goods  purchased  by  each  remained  the  publishers,  ordered  certain  stationers  to 
separate  property  of  each.    But  here,  as  supply  paper  to  C  and  D,  printers,  for 
soon  as  the  goods  were  purchased,  the  the  purpose  of  printing  certam  specified 
interest  of  the  three  attacned  in  them  at  works,  and,  upon  the  bankruptcy  of  A 
the  same  instant,  by  virtue  of  the  previ-  and  B,  the  stationers  discovered  that  C 
ous  agreement."  —  See  also  Post  v.  ICim-  and  D  were  partners  with  A  and  B  in  the 
bcrly,  9  Johns.  470,  in  w^hich  it  was  held,  publication  of  those  works,  and  thereupon 
that  there  was  no  partnership  between  A  Drought  an  action  against  C  &  D,  to  re- 
and  B,  and  C  and  D,  in   the  outward  cover  the  value  of  the  paper.  Lord  Z>a»- 
carco,  except,  perhaps,  so  far  as  related  vmn,   C.  J.,  told  the  jury  that  if  they 
to  tlic  transport  and  selling  of  it ;  for  that,  thought,  that,  at  the  time  when  the  goods 
although  the  whole  cargo  was  shipped  on  were  furnished,  the  defendants  were  part^ 
board  the  same  vessel,  yet  it  was  clear  ners  in  the  concern  for  whoso  benefit  they 
that  each  house  purchased  and  put  on  were  furnished,  the  jury  were  to  find  for 
board  its  aliquot  part,  without  the  concern  the  plaintiffs.    The  jury  did  so  find,  and 
or  responsibility  of  the  other.      Brooke  the   Court  of  King's   Bench  refused  to 
r.  Evans,  5  Watts,  196;  Simms  v.  Wil-  grant  a  new  trial.     Gardiner  t;.  Childs,  8 
ling,  8  Serg.  &  Rawle,  103.  Carr.  &  P.  345.  —  See  Coopo  o.  Evre,  1 
(/>)   Thus,   where  three  persons  were  H.  Bl.  37  ;  Barton  t\  Hanson,  2  Taunt, 
engaged  in  a  joint  speculation,  for  the  49  ;  Sims  i?.  Willing,  8  Serg.  &  Rawle, 
purchase  and  importation  of  com,  but  103. 
no  partnership  fund  was  raised  for  the 
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to  the  world  as  a  partner,  or  from  his  participation  in  the  busi- 
ness  and  its  profit  or  loss.  If  these  two  causes  meet,  as  is 
usually  the  case,  they  strengthen  each  other ;  but  either  of  them 
alone  is,  in  general,  sufficient  to  create  this  liability,  (q)  And 
there  is  no  liability  as  a  partner  where  there  is  neither  a  partici- 
pation of  profits,  nor  any  such  use  of  the  defendant's  name 
permitted  by  him  as  justifies  the  plaintifi'in  selling  to  others  on 
his  credit,  although  there  may  be  in  some  other  way  or  meas- 
ure a  community  of  interest,  (r) 


♦SECTION    XII. 

OP  THE  AUTHORITY  OP  BACH  PARTNER. 

It  is  a  general  rule,  both  throughout  Europe  and  in  this 
tjountry,  that  the  whole  firm  and  all  the  members  of  a  copart- 
nership are  bound  by  the  acts  and  contracts  of  one  partner 
-with  reference  to  the  partnership  business  and  affairs  —  such 
act  or  contract  being  in  law  the  act  or  contract  of  all.  This 
power  of  each  partner  to  represent  and  to  bind  the  rest,  and  to 
dispose  of  the  partnership  property,  is  sometimes  regarded  as 
arising  from  the  agency  which  all  confer  on  each  ;  and  some- 
times from  the  community  of  interest  whereby  no  partner 
owns  any  part  of  the  partnership  property  exclusively  of  the 
rest,  but  each  partner  owns  the  whole,  in  common  with  all  the 
others.  We  think  it  rests  upon  both  of  these  foundations 
together.  It  is  true  that  there  may  be  a  copartnership  where 
one  or  more  of  the  partners  has  no  interest  in  the  capital  stock 
by  agreement  among  themselves.  But  even  then  all  own 
together  the  profits,  and  so  much  of  the  funds  or  capital  of  the 
firm  as  consists  of  profits.     Partners  are  undoubtedly,  in  some 

(q)  See  Backingham  v.  H^urgess,  3  Mc-'  Gill,  92.  —  And  a  lay  or  share  in  the  pro- 

Xiean,  d64  ;  Markham   v.    Jones,  7  B.  coeds  of  a  whaling  voyage  does  not  create 

Monroe,  456 ;  Benedict  v.  Davis,  2  Mc-  a  partnership  in  the  pronts  of  the  voyage, 

I/ean,    347 ;    Cottrill    v.   Vandazen,    22  bat  is  in  the  nature  of  seamen's  wages, 

Verm.  511.  and  governed  by  the  same  rules.    Coffin 

(r)  See  Osborne  v.  Brennan,  2  Nott  &  v.  Jenkins,  3  Story,  108. 
McCord,  427;    Milbum  v.  Gayther,  8 
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way,  agents  of  each  other.  But  the  principle  of  agency  alone 
will  not  explain  the  whole  law  of  their  mutual  responsibility. 
Out  of  the  combination  of  this  principle  with  those  which 
grow  out  of  the  community  of  property  and  of  interest,  the 
law  of  partnership  is  formed.  And  this  law  may  often  be  illus- 
trated by  a  reference  to  the  principles  of  agency  ;  but  must  still 
be  regarded  as  consisting  of  a  distinct  system  of  rules  and  prin-« 
ciples  peculiar  to  itself. 

So  also,  partnership  is  sometimes  spoken  of  as  like  joint- 
tenancy,  with  important  modifications,  or  like  tenancy  in  com- 
mon, with  such  modifications.  In  truth  it  is  a  distinct  and 
independent  relation ;  and  though  it  has  some  of  the  attributes 
of  joint-tenancy,  and  some  of  tenancy  in  common,  it  is  neither 
of  these.  Nor  can  it  be  much  better  illustrated  by  a  reference 
to  either  of  these  modes  of  joint  ownership,  than  they  would  be 
by  a  reference  to  partnership. 

*If  an  action  is  brought  against  sundry  ]>erson&  as  copartners, 
and  the  fact  of  copartnership  is  admitted,  or  otherwise  proved, 
then  the  admission  of  one  of  the  partners  as  to  any  matter  be- 
tween the  firm  and  another  party  affects  as  evidence  all  the  part- 
ners. But  where  the  existence  of  the  copartnership,  or  of  the 
joint  interest  or  liability,  is  in  dispute,  the  admission  of  one  per- 
son that  he  is  copartner  with  the  others,  affects  him  alone,  and  is 
not  evidence  of  the  existence  of  the  copartnership  so  as  to  bind 
the  others,  {s)     And  if  two  firms  are  partners  in  any  transac- 

(«)  Taylor  v,  Henderson,  17  S.  &  Rawle,  edgment  or  conduct  of  a  third.  Welsh  r. 
453;  McPherson  v.  Rathbono,  7  Wend.  Speakman,  8  Watts  &Serg.  257.  See  also, 
216;  Jewett  v.  Stevens,  6  N.  H.  ^;  Haugheyr.  Strickler,2  Watt8&Serg.4ll. 
Mitchell  V.  Koulstone,  2  Hall,  351  ;  Ncl-  And  where  proof  of  the  admissions  of  an 
son  t'.  Llovd,  9  Watts,  22  ;  Cottrill  ».  Van-  alleged  partner  are  offered  at  the  trial,  it 
duzen,  22  Verm.  511;  Gilpin  v.  Temple,  4  is  the  province  of  the  judge  and  not  of  the 
Harring.  190 ;  Van  Keimsdyk  v.  Kane,  1  jury  to  pass  upon  the  fact  whether  such 
Qallison,630;  Tuttle  v.  Cooper,  5  Pick.414;  person  Yias  a  partner  or  not.  Harris  r.  Wil- 
Whitney  v.  Ferris,  10  Johns.  66 ;  Bucknam  son,  7  Wend.  57.  —  And  where  the  terms 
V.  Bamum,  15  Conn.  68 ;  Phillips  v.  Pur-  of  the  agreement  and  the  facts  are  admit- 
ington,  15  Maine,  425  ;  Jennings  v.  Estes,  ted,  it  is  a  question  of  law,  whether  there 
16  id.  323;  Welsh  v.  Speakman,  8  Watts  was  a  partnership  or  not.  Everitt  v. 
&  Serg.  257  ;  Haughey  v.  Strickler,  2  id.  Chapman,  6  Conn.  347 ;  Terrell  v.  Rich- 
411 ;  Porter  v.  Wilson,  ISPcnn.  641.— But  ai-ds,  1  Nott  &  McCord,  20.  —The  fart 
the  existence  of.a  partnership  mav  be  proved  that  the  defendants  do  business  as  partners 
by  the  separate  admissions  of  all  who  are  is  prima  facie  evidence  of  their  copartner- 
sued,  or  bv  the  acts,  declarations,  and  con-  ship,  and  no  written  articles  need  be 
duct  of  the  parties,  the  act  of  one,  the  shown.  Bryer  v.  Weston,  16  Maine,  261; 
declarations  of  another,  and  the  acknowl-  Gilbert  v.  Whiddcn,  20  id.  367  ;  Foxteet^. 
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tion,  the  acknowledgment  by  one  affects  both.  The  effect  of 
an  acknowledgment  by  a  partner,  where  a  promise  is  barred 
by  the  Statute  of  Limitations,  will  be  considered  when  we  treat 
of  that  statute. 

Where  a  joint  business  transaction  consists  in  or  refers  to  the 
purchase  of  goods,  it  is  generally  the  rule  that  the  partnership 
liability  begins  when  the  goods  are  ordered.  But  this  may 
depend  upon  the  question  whether  the  person  giving  the  order 
was,  at  that  time,  the  agent  of  all  who  are  sought  to  be  charged. 
For  if  he  was  not,  then  they  are  not  liable ;  and  in  that  case  a 
subsequent  naked  acknowledgment  of  the  contract  will  not 
suffice  to  render  them  liable  as  partners,  (l)     For  parties  *are 

Davidson,  1 1   Verm.  660.    And  the  ad-  any  particular  marks ;    and    the   whole 

verse  party's  acknowledgment  that    the  car^  was  to  be  sold  at  Laguira,  for  the 

plaintiffs  were  partners  is  sufficient    Bisel  joint  account    and  joint  benefit  of   the 

17.  Hobhs,  6  Blackf.  479.  owners,  A.  and  M.,  and  B.  and  K.      M. 

{t)  Gouthwaite  v.  Duckworth,  12  East,  went  out  as  the  supercai^  and  agent; 

421  ;  Saville  v.  Robertson,  4  Term  Rep.  and  having  sold  the  cargo  at  Lnguira,  he 

720.    In  Sims  v.   Willing,  &   Serg.   &  invested  tne  proceeds  in  a  letuiTi  cargo, 

Rawlc,  103,  A,  by  order  of  B,  chartered  a  with   which  tlie  vessel  set  sail  for  New 

rc«'sel  to  take  a  cai^o  of  flour  and  Indian  York,  but  was  obliged  by  stress  of  weather 

com  on  freight  from  Philadelphia  to  Lis-  to  put  into  Norfolk,  where  M.  sold  the 

bon.     Part  of  the  flour  belonged  to  A,  return  cargo,  except  a  small  parcel  of 

part  to  B,  and  the  remainder  to  C ;  and  coffee,  and  for  the  avails  received  bills  of 

the  share  of  each  was  paid  for  out  of  his  exchange,  which  he  indorsed  and  remitted, 

separate  funds.    A  effected  a  separate  in-  with  the  parcel  of  coffee,  to  P.  and  R.,  to 

surance  on  his  own  interest  in  the  flour,  whom  A.  and  M.  were  jointly  indebted,  ' 

The  whole  shipment  was  consigned  to  C,  and  M.  on  his  private  account,  to  a  greater 

in  Lislwn,  and  the  whole  appeared  as  his  amount,  for  advances  made  at  the  time  of 

property  for  the  purpose  of  protecting  it  the  purchase  of  tlie  outward  cargo.    P. 

mm  British  cruisers.     Had  the  vessel  ar-  and  R.  collected  the  bills  and  sold  the 

rived  at  Lisbon,  the  whole  of  the  flour  coffee  so  remitted,  and  applied  the  same 

was  to  have  been  sold  by  the  consignee,  to  the  payment  of  the  debts  so  due  to 

and  the  net  proceeds  of  A's  interest  re-  them  from  A.  and  M.    P.  and  R.  had 

mitted,  on  his  account,  to  his  correspond-  notice,  if  not  at  the  time  of  the  shipment 

ent  in  London.    Ue/d,  that  A,  B,  and  C  of  the  outward  cargo,  certainly  before  the 

were  partners,  and  individually  liable  for  bills  remitted  by  M.  were  collected,  and 

the  whole  amount  of  a  gcnened  average  the  coffee  sold  and  converted  into  money, 

doe  upon  the  flour.  —  The  case  of  Post  r.  that  B.  and  K.  were  interested  in  and 

Kimborly,  9  Johns.  470,  is  a  leading  case  owned  one  fourth  of  the  cargo,  so  sold  by 

on  this  subject.    In  that  case,  A.  and  M.,  M. :  and  B.  and  K.  demanded  of  P.  and 

partners,  owned  three  fourths  of  a  vessel,  R.  their  proportion  of  the  proceeds  so  re- 

and  B.  and  K.,  partners,  owned  the  one  mitted  by  M.,  ailcr  deducting  commis- 

fourtli;  they  agreed  to  fit  her  out  on  a  voyage  sions,  &c.,  but  P.  and  R.  refused  to  pay 

from  New  York  to  Laguira.    A.  and  M.  or  deliver  the  same,  alleging  their  right 

purcliib^l  three  fourths  of  the  cargo,  and  to  retain  the  same,  for  the  pavment  of  the 

chiefly,  if  not  wholly,  with  notes  lent  and  debt  due  to  them  from  A.  ancT  M.    It  was 

advanced  to  them  by  P.  and  R.,coramission  held,  that  there  was  no  parttiership  exist- 

mcrchants.    B.  and  K.  purchased  theothcr  ing  between  A.  and  M.  and  B.  and  K.,  so 

fourth  of  the  cargo,  for  which  they  paid  as  to  render  the  disposition  of  the  return 

their  own  money,  and  shipped  the  same  cargo,  by  M.  binding,  as  the  act  of  a 

on  )x>ard  the  vessel ;  but  it  was  not  dis-  partner,  on  B.  and  K. ;  diat  there  was  no 

tiDguished  from  the  rest  of  the  cargo  by  agreement  constituting  a  partnership  in 
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not  jointly  liable  as  partners  upon  any  contract,  unless  they  had 
a  joint  interest  preceding  or  contemporary  with  the  •formation 
of  the  contract.  Bat  where  two  or  more  agree  together  to  pur- 
chase goods,  and  agree  also  that  one  shall  purchase  them  for 
the  rest,  here  there  is  a  partnership  preceding  the  purchase,  •and 
he  that  buys  is  by  the  agreement  of  the  others  their  agent,  and 
all  are  liable  as  partners,  (w) 

We  have  seen  that  each  partner  is  for  many  purposes  the 
agent  of  all  the  rest,  by  force  of  law,  without  any  express  au- 
thority. Loans,  purchases,  sales,  assignments,  pledges,  or 
mortgages,  effected  by  one  partner  on  the  partnership  account, 
and  with  good  faith  on  the  part  of  the  creditor  or  other  third 
party,  are  binding  on  all  the  firm.  And  this  agency,  as  it  gen- 
erally springs  from  a  community  of  interest,  so  it  is  generally 
limited  by  this  community. 

Among  the  questions  which  have  arisen  as  to  the  limitations 
to  this  general  ^)Ower,  one,  not  yet  perhaps  perfectly  settled,  is 
as  to  the  power  of  one  partner  to  make  an  assignment  of  the 
whole  property,  to  pay  the  partnership  debts,  (v)     We  think 

tho  purchase  of  the  outward  cai^,  or  to  E  F  on  credit.  The  oil  falls  in  value,  and 
share  jointly  in  the  uliimate  profit  and  loss  A  fails.  £  F  sues  B,  C,  and  D,  as  his 
of  the  adventure ;  and  though  there  might  partners.  They  were  held  not  to  be  his 
be  a  partnership,  so  far  as  respected  the  partners,  because  it  appeared  that  A  was 
transportation  and  selling  of  the  outward  not  to  sell  for  the  rest ;  but  when  he  had 
cargo,  for  the  joint  profit  and  loss  of  the  bought,  B,  C,  and  D,  were  to  receive  from 
owners ;  yet  it  terminated  in  the  sale  of  him  each  one  fburth ;  and  there  was  no 
the  outward  cai^ ;  and  their  interest  in  community  in  the  disposition  of  the  oil. — 
tho  return  cargo  was  separate  and  distinct,  A  firm  cannot  bo  charged  with  a  debt  con- 
each  being  entitled  to  his  respective  pro-  tractcd  by  one  of  the  partners  before  the 
portion  of  it,  without  any  concern  in  the  partnership  was  constituted,  although  the 
profit  and  loss,  which  might  ultimately  snbiect-matterwhich  was  the  consideration 
arise ;  and  that  P.  and  B.,  not  having  re-  of  the  debt,  has  been  carried  into  the  part- 
ceived  the  bills  in  the  course  of  trade,  and  nership  as  stock.  Brooke  v.  Evans,  5 
knowing  of  the  interest  of  B.  and  K.  be-  Watts,  196 ;  Ketchum  v.  Durkee,  1  Hoff. 
fore  the  bills  were  paid,  had  no  right  to  Ch.  R.  538. 

retain  their  share,  for  the  payment  of  the  («)  Felichy  r.  Hamilton,  1  Wash.  C.  C 

debt  of  A.  and  M.,  but  must  account  to  B.  491. 

B.  and  K.,  for  their  proportion ;  and  that  {v)  Anderson  v.  Tompkins,  I  Brock, 
a  bill  for  a  discovei*}' and  account  by  them,  456.  It  was  held  in  this  case  that  the 
against  P.  and  R.,  was  sustainable  in  the  right  of  one  partner  to  bind  another  by 
Court  of  Chancery ;  that  court  having  a  such  assignment  results  from  his  general 
concurrent  jurisdiction  with  the  courts  of  power  to  dispose  of  the  partnership  prop- 
law  in  all  matters  of  account.  —  In  Coope  crty,  and  ir  made  bona  Jide  is  valid. 
».  Eyre,  I  H.  Bl.  37,  A,  B,C,  and  D, agreed  Marshall ,  C.  J.,  said  :  "  Had  this,  then, 
to  buy  jointly  all  the  oil  they  could  get,  been  a  sale  for  money,  or  on  credit,  no 
as  their  joint  purchase,  but  A  alone  was  person,  I  think,  could'  have  doubted  its 
to  buy,  and  B,  C,  and  I),  were  to  share  obligation.  I  can  perceive  no  distinction 
equally  in  the  oil  he  bought.    A  buys  of  in  law,  in  reason,  or  in  justice,  between 
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the  weight  of  authority  and  of  reason  is  in  favor  of  this  power, 
and  that  such  assignment,  being  entirely  in  good  faith,  would 


sorh  a  Fale  and  the  transaction  which  has  ...  One  memherof  the  firm,  withoat  any 
taken  ]}Iacc,     A  merchant  may  rightfully  express  authority  from  the  other,  may  dis- 
RcU  to  his  creditor,  as  well  as  for  money,  char^^  a  partnership  debt,  cither  by  the 
He  may  gire  goods  in  payment  of  a  debt,  payment  of  money,  or  by  the  translfer  to 
If  he  may  thus  pay  a  small  creditor,  he  the  crcditorof  any  other  of  the  copartner- 
may  thus  pay  a  large  one.     The  qttantam  ship  effects  ;  although  there  may  not  be 
of  debt,  or  of  goods  sold,  cannot  alter  the  sufficient  left  to  ])ay  an  ef{ual  amount  to 
right.      Neither  does  it,   as   I  conceive,  the  other  creditors  of  the  finn.     But  it  is 
afibct  the  power,  that  these  goods  were  no  part  of  the  onlinary  business  of  a  co- 
coavcye<l  to  trustees  to  be  sold  by  them,  partnership  to  appoint  a  trustee  of  all  the 
The  mode  of  sale  must,  I  think,  depend  partnership  cffcctj*,  for  the  puqwse  of  sell- 
on  circumstances.     Should  goods  be  de-  ing  and  distributing  tlic  procx>eds  among 
livend  to  trustees,  for  sale,  without  neccs-  the  creditors  in  umttjual  proportions.  And 
slty,  the  transaction  would  be  examined  no  such  authority  as  that  can  be  implied, 
with  scrutinizing  eyes,  and  might,  under  On   the  contrary,   such    an  exercise    of 
some  circumstances,  be  impeached.    But  power  by  one  of  the  firm,  without  the 
if  the  ncccHsity  be  apparent,  if  the  act  bo  consent  of  the  otlicr,  is  in  most  cases  a 
jiLJtilied   by  its  motives,  if  the  mode  of  virtual  dissolution  of  the  copartnership; 
sale  be  such  as  the  circumstances  ix»quire,  as  it  renders  it  impossible  for  the  firm  to 
I  cannot  savthat  the  partner  has  exceeded  continue  its  business."  —  In  Uitchcock  v. 
Iiis  power.  '     Tlie   assignment  was  also  St.  John,  I  llofi^.  Cli.  R.  511,  it  was  held, 
held  valid  in  Harrison  v.  Sterrv,  5  Cranch,  that  one  partner  cannot  on  the  eve  of  in- 
300,  although  under  seal.     Itobinson  r.  solvency  assign  all  the  partnership  prop- 
Crowder,  4   McCord,   519,     And  see  to  crty  to  a  trustee,  for  the  pur|X)se  of  paying 
the  same  effect  Mills  i\  Barber,  4  Day,  tlie  debts  of  the  firm  witn  preferences.  In 
428;  Deckard  v.  Case,  5  Watts,  22  ;  Tai>-  Kirby  v.  Ingcreoll,  1  Doug.  (Mich.)  477, 
lev  r.  Buttcrfield,  i  Mete,  515  ;  Mabbett  v.  the  retusons  for  and  against  the  validity  of 
White,  2  Kcru.  442 ;  Kemp  v.  Carnley,  such  assignments  to  tnistees  were  elabo- 
3  Dner,  I.     In  Egl»ert8  r.  Wood,  3  Paige,  rately  cx>nsidered  by  Felrh,  J.,  delivering 
517,  Chancellor  tfWuwi-tA  considered  such  the  opinion  of  the   court,   and    WhipfHe 
assignments  valid  when  not  against  the  dissenting;  and  it  was  held  that  the  im- 
known  wishes  of  a  copartner.     The  con-  plied  authority  ari.-sing  from  the  ordinary 
trary  wiis  held  in  Dickinson  x\  Legare,  1  contract  of  copartnership  does  not  author- 
I^i'^au.  557,  (ovciTuled   by   Robinson  v,  ize  one  of  the  partners,  without  the  assent 
Crowdcr,  supra) ;  Dana  r.  Lull,  17  Venn,  of  his  copartners,  and  in  the  absence  of 
390.     I*er   liedtM,  J.,  and   IJennett,  J.  siMJcial  cii-cumstanws,  as  their  absence  in 
Soe  Moddewell  v.  Keever,  8  W.  &  S.  63.  a  foreign  country,  to  mako  a  general  a8- 
In   Havens  v.  Hassey,  5  I'aige,  30,  tho  signment  of  the  partnership  eilects,  to  a 
power  of  one  partner  to  make  sneh  an  as-  trustee,  for  tho  benefit  of  creditors,  giving 
Ki^nment  against  the  known  wishes  of  a  preferences  to  some  over  others.      The 
coi>artner,   or  without  his    consent,  was  iK)wer  of  one  partner  to  make  such  an 
held  invalid.      Chancellor   IValwmrthy  re-  assignment  to  trustees  as  would  terminate 
fcmng  to  Egberts  r.  Wood,  supra,  said:  the    partnership  was    left  undecided  in 
"  As  it  was  not  necessary  for  the  decision  Hayes  v.  Heyer,  4  Sandf.  Ch.  485,  and 
of  that  case,  I  did  not  express  any  opinion  Pierpoint  v.  Graham,  4  Wash.  C.  C,  232. 
as  to  tho  validity  of  an  assignment  of  the  In  the  latter  case.  Judge  Washington  ovi- 
partuurship  effects  by  one  partner,  against  dently  inclined  to  the  0])inion  that  it  does 
the  known  wislics  of  his  copartner,  to  a  not  exist,  although  he  did  not  find  it  nec- 
tnih-Uf,  fur  the  benefit  of  the  favorite  credi-  essary  to  express  himself  decidedly  npon 
tors  of  the  assignor ;  in  fraud  of  the  rights  the  question.  See  Collyer  on  Part.  §  395  ; 
of  his  copartner  to  participate  in  the  dis-  Story  on  Part   H  101,  310;   3    Kent, 
tributwn  of  the  partnership  effects  among  Com'm,  44,  note,  (7th  ed.).    But  tlie  as- 
the   cre<Wtors,  or  in  tho  decision  of  the  signment  of  real  property  to  truji^ecs  will 
question  as  to  which  of  the  creditors,  if  not  bind  the  partners  who  do  not  join  in 
any,  should  have  a  preference  in  payment  it.    Anderson  r.  Tompkins,  1  Brock.  463 ; 
ottt  of  the  effects  of  an  insolvent  concern.  Collyer  on  X'art.  (3d  Am.  cd.),  ^  394. 
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be  held  valid.  He  may  sell  the  whole  stock  in  *trade  by  a  sin- 
gle contract,  (w)     Nor  is  the  sale  avoided  by  the  fact  that  the 

partner  making  the  sale  applies  the  proceeds  to  the  payment  of 

his  private  debt,  (x)  • 

It  seems  to  be  settled  that  a  partner  may  dissent  from  a  fu- 
ture or  incomplete  contract,  and  that  a  third  party  having  notice 

of  such  dissent  could  not  hold  the  dissenting  partner,  without 
evidence  of  his  subsequent  assent  or  ratification,  (y)     *And  the 

{w)  Arnold  v.  Brown,  24  Pick.  89  ;  cnrred,  to  Bell  a  groat  part  or  the  whole  at 
Tapley  v.  Butterfield,  1  Mete.  518 ;  An-  once,  he  would  have  do  power  to  do  it. 
derson  v.  Tompkins,  1  Brock.  456  ;  Pier-  That  an  exigency  had  arisen  in  the  affairs 
Bon  V.  Hooker,  3  Johns.  70  ;  Livingston  of  the  partnership,  which  rendered  a  sale 
V.  Roosevelt,  4  Johns.  277 ;  Mius  v.  necessary,  and  wliich  made  it  highly  ex- 
Barber,  4  DoY)  430 ;  Pierpoint  v.  Graham,  pedient  and  beneficial  to  sell  in  this  mode, 
4  Wash.  C.  6.  234 ;  Kirby  v.  Ingersoll,  1  is  very  apparent.  And  we  have  no  doubt 
Harring.  Ch.  (Mich.)  172;  Halstead  v.  that  the  one  partner  was  authorized  to 
Shopard,  23  Ala.  558.  In  Whitton  v.  make  this  sale  in  the  name  of  the  firm." 
Smith,  1  Freeman,  Ch.  (Miss.)  238,  ^«c^--  .  (x)  Arnold  r.  Brown,  24  Pick.  93. 
ner,  C.  J.,  says  :  "  One  of  the  nndispnted  Morton,  J.  "  It  was  immaterial  to  the 
canons  of  the  law  of  partnership  is,  the  purchaser  how  or  to  whom  he  paid  the 
right  of  each  partner  to  sell  the  whole  price.  If  a  portion  went  to  pay  a  private 
partnership  property,  if  the  sale  be  free  debt  of  one  of  the  firm,  it  would  not  in- 
from  fraud  on  tnc  part  of  the  purchaser,  validate  the  sale  and  defeat  tlie  transfer  of 
and  such  a  sale  terminates  the  partnership  the  goods.  Whether  it  would  be  deemed 
relation."  Arnold  v.  Brown,  24  Pick.  92.  a  legal  payment  pro  tanto,  as  against  the 
Morton,  J. :  "  The  sale  M'as  made  by  one  creditors  of  the  firm,  is  a  question  with 
of  two  partners.  And  the  first  objection  which  wo  have  nothing  to  do.  So  if  the 
is,  that  one,  in  the  absence  of  the  other,  partnership  stock  had  been  taken  in  satis- 
had  no  authority  to  make  tliis  sale.  It  is  faction  of  a  private  debt  duo  from  one  of 
said,  that  although  he  might  sell  the  the  partners  to  the  purchaser,  it  might 
whole  partnership  stock  by  retail,  yet  that  have  been  deemed  fraudulent  as  to  the 
it  was  not  according  to  the  ordinary  course  creditors  of  the  company.  But  such  was 
of  business,  and  so  not  within  the  scope  of  not  this  case." 

his  authority,  to  sell  the  whole  at  once  by  [y)  In  Willis  v.  Dyson,  1  Stark.  164, 
a  single  contract.  We  have  no  evidence  the  dissent  was  by  one  partner,  who  sent 
of  the  terms  of  association  between  these  a  circular  containing  these  words :  "  I  ami 
partners ;  but  there  is  no  reason  to  sup-  sorry  that  the  conduct  of  my  partner  com- 
pose that  cither  member  of  the  firm  had  pels  me  to  send  the  annexed  circular.  I 
any  different  authority  than  what  was  de-  recommend  it  to  you  to  be  in  possession 
rived  from  the  relation  subsisting  between  of  my  individual  signature  before  yon  send 
them.  Doubtless  the  ordinary  business  of  anv  more  goods ; "  and  it  was  held  to  bo 
the  company  was  to  purchase  goods  by  snJBcient.  Lord  ElUnborough  held, "  That 
the  large  quantity,  and  to  sell  them  in  although  no  dissolution  had  taken  place 
small  quantities.  But  this  cannot  restrain  till  a  late  period,  yet  that  after  notice  by 
.the  general  power  to  buy  and  sell.  The  one  partner  not  to  supply  any  more  goods 
validity  of  a  purchase  or  a  sale  cannot  on  the  partnership  account,  it  wocdd  bo 
be  made  to  depend  upon  the  amount  necessary  for  the  partner  sending  goods 
bought  and  sold.  The  authority  will  after  such  notice  to  prove  some  act  of 
expand  or  contract,  according  to  thecmcr-  adoption  by  the  partner  who  gave  the  no- 
gencies  which  may  arise  in  the  course  of  tice,  or  that  he  nad  derived  some  benefit 
.their  proper  business.  One  of  their  prin-  from  the  goods."  Feigley  v.  Sponeberger, 
cipal  objects  was  to  sell,  and  it  would  be  5  W.  &  S.  564 ;  Vice  v.  Fleming,  1 
.absurd  to  say  that  either  partner  might  Youngo  &  Jerv.  227 ;  3  Kent,  Comm.  45 ; 
veil  all  the  goods  by  retail  as  fast  as  pos-  Layfield's  Case,  1  Salk.  292  ;  Minnit  r. 
sible,  but  u  a  favorable  opportunity  oc-  Whineiy,  5  Bro.  P.  C.  489 ;  Rooth  tr. 
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mere  fact  that  the  goods  purchased  by  the  contract  came  into 
the  possession  of  the  firm  is  not  sufficient  evidence  of  such 
assent  or  ratification,  (z) 

Money  lent  to  onft  partner  for  his  own  expenses,  incurred  by 
him  in  prosecuting  the  business  of  the  partnership,  has  been 
held  to  be  a  partnership  debt,  (a)  But  a  person  lending  money 
to  one  partner,  that  he  may  contribute  it  to  increase  the  capital 
of  the  concern,  cannot  hold  the  other  partners  liable,  without 
some  evidence  of  their  assent  or  authority,  (b)  *And  one  at- 
torney, a  member  of  a  firm,  has  no  general  authority  resulting 
from  the  nature  of  their  business  to  borrow  money  on  the  credit 
of  the  firm,  (c)     Nor  can  he  bind  his  copartner  by  an  indorse- 

Qainn,  7  Price,  193. — The  implied  au-  can  the  firm  be  charged  witli  rent  which 
thority  of  one  partner  to  draw  bills  and  accrued  upon  a  lease  to  one  of  the  part- 
notes  for  the  partnership  is  revoked  by  nere.  Brooke  v.  Evans,  5  Watts,  196; 
notice  to  the  person  who  afterwards  rc-  Ketchum  v,  Durfee,  1  Hoff.  Ch.  R.  528 ; 
ceives  them  that  it  does  not  exist.  Galway  LeRoy  v.  Johnson,  2  Pet.  198. 
V,  Matthew,  1  Camp.  403,  S.  C.  10  East,  {z)  Monroe  v.  Conner,  15  Maine,  178. 
264;  Rooth  V.  Qoinn,  7  Price,  193.  The  Shepley,  J.:  "It  is  quite  obvious  that 
refusal  of  a  partner  to  give  a  joint  note  there  may  bo  a  difference  between  the 
docs  not  of  itself  amount  to  a  revocation  ^ods  coming  to  the  use  of  the  firm,  and 
of  the  implied  autliority,  but  the  question  a  benefit  derived  to  the  dissenting  partner 
is  to  be  submitted  aa  one  of  fact  for  the  from  their  delivery  to  the  firm.  The  bar- 
jury.  Leavitt  v.  Pe(i,  3  Conn.  124  ;  Vice  gain  may  have  proved  to  be  a  very  losing 
r.  Fleming,  1  Younge  &  Jerv.  227. — This  one,  and  this  may  have  been  foreseen  by 
dissent  mav  not  perhaps  relieve  a  partner  the  dissenting  partner,  and  have  been  the 
from  liability  where  the  partnership  con-  very  cause  of  tlie  notice ;  and  why  should 
sists  of  more  than  two,  unless  the  majority  he  be  held  to  pay,  perhaps  from  his  private 
dissent.  3  Kent,  Comm.  45  ;  Story  on  property,  for  goods,  the  purchase  and  sale 
Part.  4  123;  Coll.  on  Part.  ^  389)  note;  of  which  may  have  absorbed  the  whole 
Rooth  V.  Quinn,  7  Price,  193 ;  Kirk  v.  partnership  stock,  when  he  had  provided 
Hodgson,  3  Johns.  Ch.  400.  And  it  has.  against  such  a  calamity  by  expressing  his 
been  held  that  each  partner  may  bind  his  dissent  from  the  contract  before  it  was  con- 
copartners  by  any  contract    within  the  summated?" 

scope  of  the  partnership  business,  notwith-  (a)  Rothwell  v.   Humphreys,   1    Esp. 

standing  they  object  to  the  transaction.  406.    AndscQ  Ex parte^onhonus,  SVqb, 

Wilkins  r.  Penrce,  5  Denio,  541.     "By  540.  —  But  if  one  partner  borrow  money 

Ihe  act  of  entering  into  a  copartnership,  and  give  his  own  security  for  it,  it  does  not 

each  of  its  members  becomes  clothed  with  become  a  partnership  debt  by  being  ap- 

fiill  power  to  make  anv  and  every  contract  plied  to  partnership  purposes.     GraefF  v. 

withm  the  scope  and  limits  of  the  copart-  Hitchman,  5  Watts,  454 ;  Bcvan  v.  Lewis, 

nership  business.    All  such  contracts  will  1  Sim.  376 ;  Emly  v.  Lye,  15  East,  6. 

therefore  bo  absolutely  binding  upon  the  (6)  Fisher  v,  Taylcr,  2  Hare,  218.  And 

several  members.     Tliis,  however,  is  inci-  see  Grccnslade  v.  Dower,  7  B.  &  C.  635  ; 

dent  to  the  copartnership  relation,  and  Stewart  v.  Caldwell,  9  Louis.  Ann.  Keps. 

must  exist,  in  defiance  of  expostulations  419;  King  v.  Faber,  22  Penn.  St.  Keps. 

and  objections,  while  the  relation  endures.''  21 . 

S.  C.  2  Comst.  469.    A  firm  tonnot  be  (c)  Breckenridge  v.  Shrieve,  4  Dana, 

chaiged  with  a  debt  contracted  by  one  378.    See  also  Sims  v.  Brutton,  1  E.  L.  & 

partner,  before  the  partnership  was  con-  E.  446 ;  Wilkinson  v.  Candlish,  19  Law 

stitatcd,  although  the  subject-matter  which  J.  Rep.  Exch.  166 ;  Harmon  v.  Johnson, 

was  the  consideration  of  the  debt  has  been  3  Car.  &  Kir.  277. 
earned  into  the  partnership  as  stock.  Kor 
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ment  of  a  writ  in  his  own  name,  (cc)  A  lender  of  money  to  a 
partner  cannot,  in  general,  recover  of  the  firm,  without  showing 
that  the  money  was  applied  to  the  use  of  the  firm.  But  this  is 
not  a  universal  rule.  For  if  this  be  not  sRown,  and  even  if  it 
be  proved  that  the  money  was  not  so  applied,  yet  the  firm  will 
be  liable  for  it,  if  it  were  borrowed  in  their  name  by  a  partner 
whom  they  had  apparently  clothed  with  authority  to  borrow  it 
for  them,  (d)  This  question  can  be  decided  in  many  cases  only 
by  the  special  circumstances  attending  the  transaction.  For  if 
money  has  been'  actually  borrowed  by  one  partner  on  the  credit 
of  the  firm^  and  in  the  course  of  the  business  ofthefirm^  the  other 
partners  are  liable,  although  the  money  was  misapplied  by  him 
who  borrowed  it.  {e)  And  if  the  money  be  borrowed  by  one 
partner,  not  expressly  on  his  individual  credit,  and  it  was  in 
part  borrowed  for  and  used  by  the  firm,  the  copartners  are 
liable.  (/)     And  where  the  money  of  a  third  *person  is  in  the 

{cc)  Davis  V.  Gowen,  1 7  Maine,  387.  ship  name  for  money  bond  Jide  lent,  the 

(d)  In  Ethcridg^e  v,  Binney,  9  Pick,  lender  supposing  that  one  partner  has  the 
272,  it  was  held,  tliat  in  case  of  a  limite|}  authority  of  tlie  nouse  to  borrow,  and  that 
and  dormant  partnership  carried  on  by  one  ho  is  borrowinjr  for  the  purpose  of  the 
of  the  partners  in  his  individual  name,  if  house.  But  if  there  bcip'oss  negligence,  and 
he  borrow  money,  representing  it  to  Ite  for  the  transaction  be  out  of  the  ordinary 
the  use  of  the  jKiHnerskipf  the  dormant  part-  course  of  business,  the  lenders  canuot  re- 
ners  will  be  liable,  without  proof  by  the  cover  of  tlic  other  partners,  if  the  mouey 
creditor  that  the  money  went  to  the  use  of  bo  misapplied." 

the  partnci'ship.     But  it  was  held  other-  (/)  Church  u.  Sparrow,  5  Wend.  223 ; 

wise,  if  there  were  no  such  representations.  Wliitaker  v.  Brown,  16  id.  505  ;  Miller  v. 

— See  Whitakerr.  Brown,  16  Wend.  505,  Manice,  6  Hill,  114.     Whether  the  money 

w^here  it  wjLs  held  that  a  note,  given  by  one  was  so  borrowed  and  appropriated  is  a 

partner  in  tlie  name  of  the  firm,  is  of  itself  ^  question  for  the  jury.     ChurcJi  c.  SpaiTow, 

presumptive  evidence  of  the  existence  of  a  supra. — In  Miller  v.  Manice,  supra,  Wfd- 

partnership  debt,  and  if  the  other  partners  worth,    Ch.,   is  reported    to    have    said  : 

seek  to  avoid  the  payment,  the  burden  of  "  Where  a  third  person  lends  money  to  one 

proof  lies  upon  tliem  to  show  that  the  note  of  the  copartners  upon  the  check  or  notes 

was  given  in  a  matter  not  relating  to  the  of  the  firm,  he  has  a  right  to  presume  it  is 

partnci'ship  business,  and  that  also  with  for  the  use  of  the  firm,  unless  there  is 

the  knowledge  of  the  payee.     See  Thick-  something  to  create  a  suspicion  that  tlie 

ncssc  r.  Bromilow,  2  Cminp.  &  Jerv.  425 ;  money  is  not  borrowed  for  the  finn,  and 

BaiTCtt  r.  Swann,  17  Maine,   180;  Ens-  that  the  bon-ower  is  committing  a  fraud 

mingcr  v.  Marvin,  5  Blackf.  210 ;  Bank  upon  his  copartnci's.     And  where  money 

of  United  States  v,  Binney,  6  Mason,  176.  is  thus  borrpwed  upon  the  note  or  cheek 

(e)  Emerson  r.  Harmon,  14  Maine,  271 ;  of  the  firm,  the  membera  of  tJie  firm,  or 
Cliurcb  V.  Sparrow,  5  Wend.  223  ;  Onon-  those  of  them  to  whom  the  credit  was 
daga  County  Bank  i*.  DePuy,  17  id.  47  ;  given  by  the  lender,  arc  bound  to  show  not 
Waldo  Bank  v.  Lnmbert,  16 'Maine,  416;  only  that  the  money  was  not  applied  to 
Winship  v.  Bank  of  United  States,  5  Pet.  their  use/  but  also  that  the  lender  had 
529  ;  Steel  r.  Jennings,  Checves,  183. —  rea<;on  to  believe  it  was  not  intended 
But  see  Lloyd  r.  Frcshfield,  2  Carr.  &  to  be  so  applied  at  the  time  it  wtis  lent. 
Payne,  325,  where  Bayley,  J.,  is  reported  Bond  v.  Gibson,  I  Camp.  185  ;  Whitaker 
to  have  ^aid :  "In  point  of  law,  one  of  v.  Brown,  16  Wend.  505."  See  further, 
several  partners  may  pledge  the  partner-  Jaqucs  v.  Marqnand,  6  Cowen,  497. 
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hands  of  a  copartner  as  trustee,  and  he  applies  it  to  the  use  of 
the  firm,  with  the  knowledge  and  consent  of  the  copartners,  they 
are  certainly  bound,  (g-)  And  it  has  been  decided,  upon  strong 
reasons,  that  they  are  so  held  without  their  knowledge  and  con- 
sent. (A)  Still,  if  a  partner  borrows  money  on  his  individual 
credit,  and  subsequently  applies  it  to  the  benefit  of  the  firm, 
this  does  not  make  the  firm  liable  to  the  original  lender,  (t) 

*It  was  decided  many  years  ago,  in  one  case,  that  a  purchase 
by  one  partner  boujid  the  others ;  and  in  another  case,  that  a 
sale  by  one  partner  bound  the  others ;  (j)  and  these  rules  are 

(g)  Hutchinson  v.  Smith,  7  Faige,  26 ;  firm,  the  administrators  on  the  estate  of 

Jatiues   V,  Marqaand,    6    Cowen,    497  ;  George  Blodgett  will  be  chareed  with  the 

Nicholson  v.  Leavitt,  4  Sandf.  309.  amount  of  the  note  given  to  the  plaintiff;' 

(h)  Richardson  t^.  French,  4  Met.  577.  and  the  note  will  be  entered  in  the  account 

In  this  case  it  was  determined  that  where  of  notes  payable,  and  the  receipt  of  the 

an  administrator,  who  is  a  member  of  a  plaintiff,  and  her  order  for  her  dividend 

partnership,   applies    to    the  partnership  npon  the  estate,  will  be  a  good  voucher  for 

concerns  money  belonging  to  his  intestate  s  the  defendants  to  sustain  their  charge  for 

estate,  and  afterwards  gives  the  note  of  so  much  money  returned  to  the  adminis- 

the  firm  to  a  creditor  of  the  intestate,  to  trators.    And  we  are  further  of  opinion 

whom  such  money  was  due  in  dischai^  that  it  was  not  necessary,  as  was  ruled  by 

of  sndi  creditor's  claim  on  the  estate,  the  the  Court  of  Common  Pleas,  that  the 

film  is  bound  to  pay  the  note,  although  money  should  have  been  substantially  in 

the  money  was  not  m  the  hands  of  toe  hand,  at  the  time  of  giving  the  note,  to 

firm  when  the  note  was'given.    And  Hub-  enable  the  plaintiff  to  recover  upon  it 

bard,  J.,  in  giving  the  opinion  of  the  court,  against  the  firm.    It  was  sufficient  for  that 

said  :  "  The  defence  relied  upon  in  this  purpose  if  the  money,  to  which  the  plaintiff 

case  is,  that  the  'money  of  the  plaintiff  had  an  equitable  claim,  had  in  fact  been 

never  came  to  the  use  of  the  firm  of  P.  used  by  Uie  firm,  to  authorize  the  ^ving 

Blodgett  &  Co.,  and  consequently  that  the  of  the  note  so  as  to  bind  them ;  it  t)eing 

note  declared  on  was  without  consideration;  the  substitution  of  one  creditor  of  the  firm 

that  if  the  money  in  the  hands  of  P.  Blod-  for  another,  for  a  good  consideration,  by 

g^tt,  as  one  of  the  administrators  of  George  consent  of  the  different  parties  concemed. 

lodgctt,  and  belonging  to  that  estate,  was  For  whether  the  defendant,  French,  was 

naed  by  the  firm  of  P.  Blodgett  &  Co.,  the  ignorant  or  not  of  the  giving  of  the  note, 

firm  were  not  the  debtors  to  the  several  at  the  time,  the  act  of  his  copartner  in  this 

creditors  of  the  estate,  between  whom  and  respect  is  equally  binding  upon  him,  the 

them   there  was  no  privity,  but  to  the  firm  having  had  the  money." 

administrators  of  the  estate ;  and  that  the  (i)  Green    v.    Tanner,    8    Met.    411; 

remedy  of  the  creditors,  of   whom  the  Bcvan  r.  Lewis,  1    Sim.  376 ;  Gracff  v» 

plaintiff  was  one,  was  on  the  bond  of  the  Hitchman,  5  Watts,  454 ;  Logan  v.  Bond, 

administrators.      Without    controverting  13  Grco.   192;  Wiggins  t*.  Hammond,  1 

this  proposition,  we  think  the  plaintiff's  Missouri,  121.    If  the  note  be  signed  A  B, 

case  can  be  distinguished  from  it.     The  for  A  B  &  Co.,  the  firm  will  bo  liable. 

firm  of  P.  Blodgett  &  Co.  have  the  use  of  Stoats  v.  Howlctt,  4  Dcnio,  559.     If  a 

the  money  of  the  estate  which  they  have  partner  borrow  money  on  his  own  note 

borrowed  from    the    administrators.    If,  for  the  use  of  the  firm,  he  may  afterwards 

t1^,  the  plaintiff,  knowing  this,  is  willing  8ubt<titute  the  note  of  the  firm  for  his  own, 

to  discharge  her  claim  against  the  estate,  and  it  will  bo  no  fraud,  and  the  firm  will 

and  take,  in  lieu  thereof,  the  note  of  the  bo    bound.     Union    Bank    v.  Eaton,    5 

firm,  ii  seems  to  us  that  tlie  transaction  is  Humph.  499. 

a  valid  one,  and  tliat  the  note  is  given  on  {j)  Lambert's  cose,  Godbolt,  R.  244  ; 

a   good    consideration.     Supposing    the  Hvat  v.   Hare,   Comb.   383.      And    see 

transaction  to  appear  in  the  books  of  the  Winship  v.  Bank  of  United  States,  5 
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the  basis  of  a  partnership  liability  now.  And  the  seller  or  the 
purchaser  will  not  be  affected  by  the  fraudulent  intention  of  the 
partner  in  the  transaction,  unless  there  has  been  collusiop,  or 
want  of  good  faith,  or  gross  negligence,  oji  his  part,  {k)  But 
the  power  of  one  partner  to  dispose  of  partnership  property  is 
confined  strictly  to  personal  effects.  (/)  A  copartner  may  bind 
the  firm  in  matters  out  of  their  usual  course  of  business,  if  they 
arose  out  of  and  were  connected  with  their  usual  business,  (m) 
Partners  may  be  made  liable  for  the  torts  of  a  copartner  if 
done  apparently  in  due  course  of  the  business  of  the  firm,  and 
the  existence  of  the  copartnership  and  its  business  is  that  which 
gives  the  opportunity  for  the  wrong  and  injury  inflicted  •upon 
the  innocent  party,  (n)     It  has  been  held  that  one  partner  might 

Peters,  661;    Walden  v.  Sherburne,   15  Wash.  C    C.  234;  Kirbv  v.  Ingersoll,  1 

Johns.  422  ;  Mills  u.  Barber,  4  Day,  430  ;  Harr.   Ch.   R.   172;   Whitton  t\  Smith, 

Dougal  V.  Cowles,  5  Day,  515.  Frecm.  Cb.  R.  231. 

(k)  Bond  V.  Gibson,  1  Camp.  185.  (/)  Anderson  v.  Tompkins,  1  Brock. 
Assumpsit  for  goods  sold  and  deliyered.  456.  Shaw,  C.  J.,  in  Tapley  r.  Batter- 
It  appeared  that  while  the  defendants  were  field,  1  Met.  519;  Coles  v.  Coles,  15 
carrying  on  the  tiude  of  harness-makers  Johns.  159. — Nor  can  one  partner,  with- 
togcther,  Jephson  bought  of  the  plaintiff  out  special  authority,  bind  the  firm  by  a 
a  great  number  of  bits  to  be  made  up  into  contract  for  the  sale  of  real  estate  em- 
bridles,  which  he  carried  away  himself ;  ployed  in  the  business  of  the  firm.  Law- 
but  that  instead  of  bringing  tncm  to  the  rence  r.  Taylor,  5  Hill,  107. 
fihop  of  himself  and  his  copartner  he  im-  (m)Sandilands  v.  Marsh,  2  B.  &  Aid. 673. 
mediately  pawned  them  to  raise  money  for  (n)  Willet  t'.  Chambers,  Cowpcr,  814. 
his  own  use.  Gazdee,  for  the  defendant  So  wiiere  one  partner  purchases  such 
Gibson,  contended  that  this  could  not  be  articles  as  might  be  of  use  in  the  partner- 
considered  a  partnership  debt,  as  the  ship  business,  and  instantly  converts  them 
goods  had  not  been  bought  on  the  partner-  to  his  own  separate  use,  tiie  partnership  is 
ship  account,  and  the  credit  appeared  to  liable.  Bond  v.  Gibson,  1  Camp.  185. 
have  been  given  to  Jephson  only.  He  al-  A  employed  B  and  C,  who  were  partners 
lowed  the  case  would  have  been  different,  as  wine  and  spirit  merchants,  to  purcliase 
had  the  goods  once  been  mixed  with  the  wine  and  sell  the  same  on  commis.sion. 
partnership  stock,  or  if  proof  had  been  given  C,  the  managing  partner,  represented  that 
of  former  dealings  upon  credit  between  the  he  had  made  the  purchases,  and  that 
plaintiff  and  the  defendants.  Lord  Klien-  he  had  sold  a  part  of  the  wines  so  pur- 
tforouffh :  "  Unless  the  seller  is  guilty  of  chased  at  a  profit ;  the  proceeds  of  such 
collusion,  a  sale  to  one  partner  is  a  sale  supposed  sales  he  paid  to  A,  and  rcn> 
to  the  partnership,  with  whatever  view  the  dered  accounts,  in  which  he  stated  the 
goods  may  be  bought,  and  to  whatever  purchases  to  have  l>ecn  made  at  a  certain 
purposes  they  may  be  applied.  I  will  rate  per  pipe.  In  fact,  C  had  neither 
take  it  that  Jeph.son  here  meant  to  cheat  bought  nor  sold  any  wine.  The  transac- 
his  copartner;  still  the  seller  is  not  on  tions  were  wholly  fictitious,  but  B  was 
that  account  to  suflV'r.  He  is  innocent ;  wholly  ignorant  of  that.  Upon  the  whole 
and  he  had  a  right  to  suppose  that  the  in-  account  a  larger  sum  had  Ik'cu  repaid  to 
dividufil  acted  for  the  partnership."  Ver-  A',  as  the  proceeds  of  that  part  of  the  wine 
diet  for  the  plaintifi*.  —  See  McCullough  alleged  to  be  resold,  than  he  had  advanced; 
r.  Sommcrvilie,  8  Leigh,  415;  Arnold  v.  but  the  other  part  of  the  wine,  which  C 
Brown,  24  Pick.  89 ;  Tapley  v.  Butter-  represented  as  having  l)ccu  purchased, 
field,  1  Met.  518;  Anderson  u.  Tompkins,  was  unaccounted  for.  //f/(/,  that  B  was 
1  Brock.  456 ;    Pierpoint  v.  Graham,  4  liable  for  the  false  representations  of  his 
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bind  the  firm  by  a  guarantee  or  letter  of  credit  given  in  their 
name ;  (o)  but  it  seems  to  be  now  settled  that  there  must  be  a 
special  authority  for  that  purpose;  but  this  may  be  implied 
from  the  common  course  of  business  or  previous  transactions 
between  the  parties,  or  from  subsequent  *adoption  by  the  {irtn,{p) 
And  if  the  word  "  surety  "  be  added  to  the  signature  of  the  firm, 
this  casts  upon  the  holder  the  burden  of  proving  the  assent  of 
the  firm,  (q)  And  if  the  signature  or  indorsement  be  in  the 
usual  form,  but  the  party  receiving  it  knows  that  it  is  given  by 
way  of  suretyship,  he  must  prove  by  direct  evidence  or  equiva- 
lent circumstances  the  assent  of  the  partners,  (r) 

• 

partner ;  and  that  A  was  entitled  to  re-  ship  business ;  and  if,  by  the  wrongful  act 
tain  the  money  that  had  been  paid  to  him  of  one,  a  loss  must  fall  upon  a  stranger, 
upon  'these  fictitious  transactions,  as  if  or  upon  the  other  partner,  who  is  equally 
thev  were  real.  Rapp  v.  Latham,  2  B.  &  innocent,  the  latter  having  been  the  cause 
Aid.  795.  See  Stone  v.  Marsh,  6  B.  &  or  occasion  of  the  coofidence  reposed  in 
C.  551,  (FauDtleroy's  case) ;  Hume  v.  his  delinquent  associate  must  suffer  the 
Holland,  Ryan  &  Moody,  371  ;  Kilby  y.  loss."  It  is  held  that  the  implied  author- 
Wilson,  Ryan  &  Moody,  173 ',  Edmonson  ity  of  a  partner  does  not  extend  to  illegal 
V.  Davis,  4  Esp.  14  ;  Moreton  v.  Hardcm,  contmcts,  as  the  borrowing  of  money  at 
4  B.  &  C.  223  ;  Babcock  v.  Stone,  3  Mc-  usurious  interest,  and  will  not  bind  his  co< 
Lean,  172.  —  The  conversion  by  one  part-  partners  without  their  knowledge  or  Con- 
ner of  property  which  came  into  the  pos-  sent.  Hutchins  v.  Turner,  8  Humph, 
session  of  the  firm  on  partnership  account,  415.  The  court  in  this  case  said :  "  The 
ia  the  conversion  of  all.  Nisbct  i\  Patton,  liability  of  a  partner,  arising  out  of  this 
4  Rawle,  120.  The  partnership  is  liable  implied  assent,  and  undertaking  to  be  re- 
to  the  innocent  indorsee  of  a  promissory  sponsible  for  the  acts  of  his  copartner  on 
note  signed  by  one  of  the  members  in  the  behalf  of  the  firm,  in  the  ordinary  busl- 
namo  of  the  firm,  without  the  knowledge  ness  and  transactions  thereof,  cannot  be 
or  consent  of  his  partner ;  although  the  held  to  extend  to  illegal  contracts.  This 
note  was  given  for  a  debt  unconnected  would  be  absurd.  An  agency  or  author- 
wlth  the  business  of  the  partnership,  ity  to  a  partner  to  violate  the  provisions 
BoiirAiaan  v.  Gore,  15  Mass.  331.  So  the  of  a  public  statute  cannot  be  implied; 
partnership  is  liable  for  the  fraudulent  nor  can  it  be  implied  that  such  illegal  act 
representations  of  a  partner  relative  to  is  within  the  scope  of  the  partnership, 
matters  in  the  course  of  its  business,  al-  which  could  only  exist  for  lawful  pur- 
though  without  the  knowledge  of  his  co-  poses." 

partners.      Doremus    v.    McCormick,  7  (o)  Hope  v.  CUst,  cited  in  1  East,  48 ; 
Gill,  49 ;  Beach  v.  State  Bank,  2  Cart.  Ex  parte  Gardom,  15  Vesey,  286. 
(Ind.)  489;  Hawkins  v.  Appleby,  2  Sand.  (p)  Crawford  v.  Stirling,  4  Esp.  N.  P. 
S.    C.  B.   421.     Sntid/ord,  J.:   "It  has  207;  Sutton  v.  Irwine,  12  S.  &  R.  13 ; 
long  been  established  that  a  partner  is  Ex  parte  Nolte,  2  G.  &  Jameson,  295; 
liable  in  assumpsit  for  the  consequences  Hamill  v.  Purvis,  2    Penn.   Rep.    177; 
of  frauds  practised  by  his  copartner  in  the  Cremer  v.    Higginson,   1    Mason,   323 ; 
transaction  of  the  business,  of  which  he  Foote  v.  Sabin,  19  Johns.  154;  Laverty 
was  entirely  ignorant,  and  although  he  v.  Burr.  1  Wend.  531 ;  N.  Y.  Fire  Insur- 
derived  no  benefit  from  the  fraud.     This  ance  Cfo.  v.  Bennett,  5  Conn.  574 ;   An- 
is  apon  the  ground  that,  by  forming  the  drews  r.  Planters  Bank,  7  Sm.  &Mar.  192; 
connection,  partners  publish  to  the  world  Langan  v.  Hewett,  13  Sm.  &  Mar.  122. 
dieir  confidence  in  each  other's  integrity  (q)  Boyd  v.  Plumb,  7  Wend.  309 ;  Rol- 
and good  faith,  and  impliedly  agree  to  l>e  lins  v.  Stevens,  31  Maine,  454. 
responsible  for  what  they  shall  respec-  (r)  Darling  v.  March,  22  Maine,  188. 
tirely  do  within  the  scope  of  their  partner- 
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A  release  by  one  partner  is  a  release  by  all,  both  in  law  and 
in  equity,  (s)  And  a  release  to  one  partner  is  a  release  to  all.  (/) 
But  any  fraud  or  collusion  destroys  the  effect  of  such  release. 
And  the  release  to  discharge  absolutely  all  the  copartners,  must 
be  a  technical  release  under  seal,  (u)  And  *a  discharge  of  one 
of  several  joint  debtors  by  operation  of  law,  without  the  con- 
sent or  cooperation  of  the  creditor,  takes  from  him  no  remedy 
against  the  other  debtor,  (v) 

The  signature  or  acknowledgment  of  one  partner,  in  matters 
relating  to  the  partnership,  in  general  binds  the  firm ;  (t^)  as 
notice  in  legal  proceedings,  or  abandonment  to  insurers  by  one 

(s)  Pierson  v.  Hooker,  3  Johns.  68 ;  4  Ad.  &  El.  675 ;  Mayhcw  v.  Crickett,  2 
Bracn  v.  Marquand,  17  Johns.  58;  Salmon  Swanst.  192.  —  But  a  release  to  one  part- 
V.  Davis,  4  Binney,  375  ;  Morse  v.  Bel-  ner  may,  by  means  of  recitals  and  pro- 
lows,  7  New  Hamp.  567 ;  llalsey  v,  visos,  be  limited  in  its  operations  to  the 
Whitney,  4  Mason,  206 ;  Smith  v.  Stone,  partner  to  whom  it  is  given.  Solly  v. 
4  Gill  &  Jt)hn6.  310;  McBride  v.  Hagan,  Forbes,  4  Moore,  448,  2  Brod.  &  Bing. 
1  Wend.  326..  The  rule  of  law  and  equity  38.  See  Wiggin  v.  Tudor,  23  Pick.  444. 
is  the  same,  and  only  collusion  for  fraud-  (m)  Shaw  v.  Pratt,  22  Pick.  305 ;  Walk- 
ulent  purposes  between  the  partners  and  a  er  v.  McCulloch,  4  Greenl.  421 ;  Harri- 
debtor  destroys  the  effect  of  such  release,  son  v.  Close,  2  Johns.  449  ;  Catskill  Bank 
Barker  v.  Richardson,  1  You.  &  Jer.  362 ;  v.  Messenger,  9  Cowen,  37  ;  Lunt  v.  Ste- 
Cram  v.  Cadwell,  5  Cowen,  489. — And  vens,  24  Maine,  534  ;  Shotwell  v.  Miller, 
the  fraud  must  bo  clearly  established.  Coxe,  81. — It  has  been  held  that  a  com- 
Arton  V.  Bootli,  4  Moore,  192  ;  Fumival  position  deed,  ^iven  by  the  joint  creditors 
V.  Weston,  7  Moore,  356.  And  see  Legh  of  a  partnership  upon  its  dissolution  to 
V.  Legh,  1  B.  &  P.  447  ;  Jones  v.  Herbert,  that  partner  who  winds  up  the  affairs  of 
7  Taunt.  421 ;  Monntstephen  v.  Brooke,  the  firm,  is  in  the  nature  of  a  release,  and 
1  Chitty,  391.  —  Where  one  partner  will  discharge  the  other  partner  from  his 
signed  a  general  release  to  a  debtor  of  the  liability.  Lx  parte  Slater,  6  Vesey,  146. 
firm,  and  it  did  not  appear  whether  it  was  —  But  a  covenant  not  to  sue  one  of  several 
intended  to  apply  to  separate  or  to  part-  partners  will  not  have  the  same  effect, 
nership  demands,  or  whether  the  snbscrib-  Coll.  on  Part.  §  608,  and  cases  cited, 
ing  partner  had  on  his  separate  account  (v)  Ward  v.  Johnson,  13  Mass.  152; 
any  demand  against  the  debtor,  the  re-  Hol)ertsonr.  Smith,  18  Johns.  459;  Tooker 
lease  was  held  a  discharge  from  debts  due  t*.  Bennett,  3  Caincs,  4 ;  Townsend  r.  Rid- 
the  partnership.     The  release  was  a  part  die,  2  N.  H.  449. 

of  an  indentfire  of  assignment,  in  tnist  for  (w)  See  Corps  v.  Kobinson,  2  Wash, 

creditors.    Emerson  v.  Knower,  8  Pick.  C.  C.  388 ;  Bound  v.  Latlirop,  4  Conn. 

63.  —  Where  such  release  is  for  all  de-  336  ;    Fisk  v.  Copeland,  Overt.  383.  — 

mands,  parol  proof  is  not  admissible  that  a  During  the  partnership  one  may  enter  an 

J)articular  debt  was  not  intended  to  be  re-  appearance  in  an  action  to  bind  the  whole, 

eased.    Pierson  v.  Hooker,  3  Johns.  68.  Bennett  v.  Stickney,  17  Verm.  531.     See 

(0  Hammon    v.    Roll,    March,    202;  con/m.  Haslet  r.  Street,  2  Mc Cord,  311 ; 

Bower  v.  Swadlin,  1  Atk.  294;  Collins  Loomis  v.   Pierson,   Harper,  470.     But 

V.  Prosser,  1    B.   &  C.   682 ;  American  after  dissolution  one  cannot  acknowledge 

Bank  v.  Doolittle,  14  Pick.  126;  Good-  sen'ice  for  the  firm.    Demott  v.  Swaim, 

now  V.  Smith,  18  Pick.  416;  Claggctt  u.  5  Stew.  &   Porter,  293.    And  service  of 

Salmon,  5  Gill  &  Johns.  314 ;  Bui-son  v.  process  upon  one  partner,  after  dissolu- 

Kincaid,  3  Penn.  57.  —  So  a  discharge  of  tion,  will  not  authorize  a  judgment  agiunst 

one  surety  of  his  whole  Ualnlity  is  a  dis-  the  firm.    Duncan  v.  Tombeckbee  Bank, 

chaige  to  the  others.    Nicholson  v,  Revill,  4  Porter,  181. 
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who  has  effected  insurance  for  himself  and  others,  (x)  And  if 
one  of  several  joint  lessors,  partners  in  trade,  sign  a  notice  to 
quit,  this  will  be  valid  for  all ;  {y)  but  not  if  they  are  not  part- 
ners in  trade,  {z)  And  in  general  a  notice  to  one  partner  is 
binding  upon  all.  (a)  Where  a  bill  accepted  by  a  firm  is  dis- 
honored by  one  partner,  notice  of  the  dishonor  need  not  be  given 
to  the  other  partners ;  (b)  and  where  a  hj^i  or  note  is  indorsed  by 
a  firm,  which  is  dissolved  before  the  note  is  due,  notice  to  one 
of  the  partners  by  a  holder  not  having  knowledge  of  the  disso- 
lution, is  sufficient,  (c)  And  where  the  *drawer  of  a  bill  is  a 
partner  of  the  house  on  which  it  is  drawn,  he  is  chargeable 
without  notice  to  him  of  the  dishonor  of  the  bill,  {d) 

In  some  cases  very  slight  circumstances  appear  to  be  suffi- 
cient to  affect  a  party  with  the  liabilities  of  partnership,  (e) 
•But  the  mere  fact  of  persons  giving  a  joint  order  for  goods  will 
not  make  them  liable  as  partners,  if  it  appear  otherwise  that 


(x)  Hunt  V.  Royal  Ex.  Assurance  Co.  Cantillon,  Bunb.  107  ;  Coles  v.  Gumey, 

5  Maule  &  Sel.  47.     So  if  one  partner,  1  Mndd.  187.    And  see  Lansing  v.  Mc- 

for  himself  and  partner,  sign  a  note  for  Eillup,  7  Cowcn,  416. 

the  weekly  payment  under  the  Lord's  act,  (6)  Porthouse  i;.  Parker,  1  Camp.  82.. 

such  note  would  bind  the  firm.    Meux  v.  See  Dabney  v.  Stidger,  4  Smedes  &  Marsh. 

Humphrey,  8  Terra,  25 ;  Burton  v.  Issit,  749.    But  it  is  otherwise  in  case  of  mere 

5  Bam.  &  Aid.  267.  joint  indorsers,   who  are   not   partners;. 

(y)  Doe  V,  Hulme,  2  Mann.  &  Byl.  notice  in  such  case  must  be  given  to  both. 

483.  Shepard  v.  Hawley,  1  Conn.  368.    Even,. 

(z)  Goodtitle  v.  Woodward,  3  B.   &  it  seems,  to  hold  either.    Bank,  &c.,  v. 

Aid.  689.     But  one  joint-tenant  may  ap-  Root,  4  Cowen,  126. 

point  a  bailiir  to  distrain  for  rent  due  all  (c)  Coster  v.  Thomason,  19  Ala.  717  ; 

the  joint-tenants.    Bobinson  v,  Hofman,  Kott  v.  Douming,  6  Louis.  R.  684.    And 

4  Bmg.  562.    And  one  partner  %iay  au-  in  such  case  it  has  been  said,  that  one 

thorize  a  clerk  to  draw  or  accept  notes  or  partner  may,  after  dissolution,  waive  de> 

bills,  in  the  name  of  the  company.    Til-  mand  and  notice  for  the  other  partners  as 

Uer  17.  Whitehead,  1  Dall.  269.  well  as  for  himself.    Darling  v.  March,. 

(a)  Alderson  v.  Pope,  1  Camp.  404;  22  Maine,  184.    But  this  may  be  doubted. 

Ex  parte  Waitman,  I  Mont.  &  Ayr.  364 ;  (d)  Gowan  v.  Jackson,  20  Johns.  176. 

Fig^ns  V.  Ward,  2  C.  &  M.  424  ;  Carter  Notice  of  the  dishonor  of  a  note  given  to 

».  Southall,  3   Mces.    &   Wels.   128. —  the  surviving  partner  of  a  firm  fixes  the 

Notice  to  one  of  several  partners  of  a  prior  liability  of  the  partnership,  and  binds  the 

unrecorded  deed  is  notice  to  all  the  part-  representatives  of  the  deceased  partner., 

nors,  and  will  avoid  a  deed  subsequently  Dabney  v,  Stidger,  4  Smedes   &  Marsh. 

made  of  the  same  land  to  all  the  partners.  749 ;    Cocke    v.  Bank  of  Tennessee,  6 

Barney  v.  Currier,  1  Chipman,  315  ;  Gil-  Humph.  51. 

by  r.  Singleton,  3  Litt.  250.    So,  notice  of  (c)-  Parker  v.  Barker,  1  Brod.  &  Bing. 

want  of  consideration  .for  a  promissory  9,  3   Moore,   226.  —  Persons  are  to  bo 

note  to  one  partner  affects  the  rest.  Quinn  treated  as  partners  if  they  so  conduct  and 

V.  Fuller,  7  Cush.  224. —  So,  in  equity,  ser-  hold  themselves  out  to  othere,  whethec 

vice  of  a  subpcena  upon  one  partner  may,  their  contract  would  make  them  so  or  not 

upon  notice,  be  made  good  service  upon  Steams  v.  Haven,  14  Verm.  540.    See 

hifl    copartner   abroad.      Carrington    v.  notes  (/),  (g),  and  (A),  post, 

VOL.  I.                                  15  [  1€9  ] 


166*  THE  LAW  OP  CONTRACTS.  [BOOK  !• 

the  seller  trusted  to  them  severally.  (/)  Nor  is  a  person  made 
a  partner  by  a  stipulation  that  a  firm  will  be  governed  by  his 
advice,  (g*) 

No  particular  mode  of  holding  oneself  out  as  a  partner  is 
necessary  to  make  one  liable  as  such ;  but  it  must  be  a  volun- 
tary act ;  for  otherwise  a  party  might  be  charged  with  a  ruinous 
responsibility  without  ^is  knowledge,  intention,  or  assent,  and 
without  fault  on  his  part,  and  through  the  fraud  or  wrongful 
•acts  of  others.  (A)     Where  a  person  is  received  as  a  new  mem- 


(/)  GibBon  V.  Lnpton,  9  Bing.  297.  concerned  with  B,  the  discounting  of  bills. 
In  this  case  the  two  defendants,  who  were  to  which  transaction  onlv  it  should  be  con- 
not  general  partners,  gave  a  joint  order  to  fined.  De  Bcrkom  v.  Smith,  1  Esp.  29 ; 
the  plaintifirs  agent  for  the  purchase  of  see  also,  Livingston  v.  Rooseyelt,  4  Johns, 
some  wheat.    The  order  contained  these  266. 

words,  "  Payment  for  the  same  to  be  {g)  Barklie  v.  Scott,  1  Hnds.  &  Bro. 
drawn  upon  each  of  us  in  the  usual  man-  83.  Because  it  does  not  bold  him  out  to 
ner."  In  reply  to  this  order,  the  plaintiffs  the  world  as  a  partner,  nor  give  him  any 
wrote  to  the  defendants  :  "  We  have  made  share  in  the  profits,  nor  empower  him  to 
a  purchase  for  your  joint  account."  At  dissolve,  alter,  or  affect  the  partnership. — 
the  same  time  tney  drew  a  bill  upon  .each  So  the  facts  that  several  persons  associated 
defendant  for  one  third  of  the  price,  each  together  to  run  a  line  of  stage-coaches' 
bill  being  for  one  moiety  of  the  third,  that  they  had  a  general  meeting,  and  that 
They  afterwards,  on  the  wheat  being  debts  were  contracted  on  account  of  the 
shipped,  drew  like  bills  for  the  remainder  company,  do  not  prove  a  partnership  as 
of  tne  price,  having  previously  written ;  between  themselves.  Chandler  v.  Brain- 
"  We  hold  you  both  harmless  for  the  ad-  ard,  14  Pick.  285;  Clark  v.  Reed,  II  id. 
vance  up  to  the  period  of  lading  and  in-  446. — And  the  fact  that  two  persons  sign 
voice."  The  bill  of  lading,  on  coming  a  note  jointly  was  held  not  evidence  of  a 
into  the  possession  of  the  defendants,  was  partnership  between  them.  Hopkins  v. 
indorsed  by  each  of  them.  Under  these  Smith,  11  Johns.  161.  But  see  Carwick 
circumstances,  the  Court  of  Common  v.  Vickcry,  Douglas,  653 ;  De  Berkom  v. 
Pleas  held  that  the  defendants  were  only  Smith,  1  £sp.  29 ;  3  Kent,  (5th  £d.)  30, 
severally  liable  on  the  contract,  each  being  and  note.  See  further  what  facts  wiH 
responsible  for  the  purchase  of  a  moiety  constitiup  a  partnership.  Smith  v,  Ed- 
only  of  the  cargo.  See  also,  Hopkins  v.  wards,  yHarr.  &  Gill,  411.  —  Where  the 
Smith,  11  Jonns.  161;  Livingston  v.  terms  of  the  agreement  and  the  facts  are 
lioosevelt,  4  id.  266  ;  Mclver  v.  Humble,  admitted,  it  is  always  a  quesHon  of  law 
16  East,  169.  —  So  where  in  an  action  of  whether  there  was  a  partnership  or  not 
assumpsit,  C  was  charged  as  a  partner  See  Everitt  v.  Chapman,  6  Conn.  347; 
with  A,  on  the  authonty  of  B,  who  in-  Tcrrill  v.  Richards,  1  N.  &  McC.  20 ; 
formed  the  plaintiff  before  he  furnished  Dnike  r.  Elwyn,  1  Caines,  184;  Beccham 
the  goods,  they  were  in  partnership,  and,  v.  Dodd,  3  Harr.  485. 
at  the  trial,  6's  clerk  proved  that  B  had  (A)  Such  circumstances  as,  according 
been  in  the  habit  of  discounting  bills  for  to  the  custom  of  mci'chants,  usually  indi- 
A,  and  that  in  discounting  a  bill  at  one  cate  a  partnership,  may  be  given  in  evi- 
time  for  A,  he  had  introduced  C  to  him  dence  f^ainst  one  whom  it  is  sought  to 
as  his  partner,  but  that  the  only  connection  charge  as  a  partner ;  such  as  tlie  use  of  his 
in  trade  between  B  and  the  defendants  name  in  printed  invoices,  bills  of  parcels, 
was  in  discounting  bills ;  Lord  Kenyon  and  advertisements,  or  on  the  printed 
said  that  this  evidence  was  not  sufficient  signs  attached  to  the  place  of  business ; 
to  chat^  C  as  A's  partner ;  that  the  in-  and  these  may  afford  strong  presumptive 
troduction  of  C  to  B  should  be  taken  evidence  of  his  acquiescence  in  the  name 
secundum  subjedcan  materiamf  that  is,  as  and  character  of  partner.  In  general,  if 
applying  to  a  transaction  in  which  A  was  he  so  acts  as  to  justify  others  in  believing 
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ber  into  an  old  firm,  and  the  new  firm  recognizes,  by  payment 
of  interest,  a  debt  of  the  old  firm,  this  is  in  general  evidence  of 
an  adoption  of  the  debt  by  the  new  firm,  including  the  new 
partner,  which  will  make  him  liable  ;  (t)  but  it  has  *not  always 
nor  necessarily  this  effect  Some  knowledge  and  assent  of  this 
payment  must  be  brought  home  to  the  new  partner,  and  per- 


him  a  partner,  he  will  be  liable  as  such.  Eldon :  "  I  agree  it  is  settled  that  if  a  man 
Spencer  v.  Billing,  3  Camp.  310 ;  Parker  gives  a  partnership  engagement  in  the 
V.  Barker,  1  Brod.  &  Bing.  9,  3  Moore,  partnership  name,  with  regard  to  a  trans- 
226.  Nevertheless,  this  evidence  may  be  action  not  in  its  nature  a  partnership  trans- 
rebutted  by  showing  either  that  he  was  en-  acdon,  he  who  seeks  the  benefit  of  that 
tirely  ignorant  of  these  transactions,  or  engagement  must  be  able  to  say  that, 
that  he  took  the  proper  means  of  disown-  although  in  its  nature  not  a  partnership 
ing  them  and  denying  his  authoritv.  One  transaction,  yet  there  was  some  authority 
is  not  liable  as  a  nominal  partner  because  beyond  the  mere  circumstance  of  partner- 
others  use  his  name  as  that  of  a  member  ship  to  enter  into  that  contract,  so  as  to 
of  a  firm,  without  his  consent,  although  bind  the  partnership,  and  then  it  depends 
he  previously  belonged  to  the  firm ;  pro-  upon  the  degree  or  evidence.  Slight  cir- 
vided  he  has  taken  the  proper  stops  to  cumstanccs  might  be  sufiicient  where  in 
notify  the  pubUc  of  his  retirement.  New-  the  original  transaction  the  party  to  be 
some  V.  Coles,  2  Camp.  617.  And  the  bound  was  not  a  partner  but  at  the  subse- 
plajnti/r  should  bo  prepared  to  show  that  quent  time  had  acquired  all  the  benefit,  as 
the  acts  of  the  defendant,  which  he  relies  if  he  had  been  a  partner  in  the  original 
OB  as  acts  of  partnership,  were  done  by  Uie  transaction ;  and  it  would  not  be  nriwhole- 
defcndant,  with  full  knowledge  and  deUb-  some  for  a  jury  to  infer  largely  that  that 
eration  on  his  part.  See  Fox  v.  Clifton,  obligation,  clearly  according  to  conscience, 
6  Bing.  776,  4  M.  &  P.  713.  had  been  given  upon  an  implied  authority, 
(i)  Ex  parte  Jackson,  1  Ves.  131.  The  So  here,  if  this  was  a  case  m  which  it  was 
general  rule,  as  well  as  the  exceptions  to  found  upon  the  trial  that  this  man  was  a 
it  which  may  possibly  occur,  are  well  partner  upon  a  long-existing  partnership, 
Ulnstrated  by  the  case  of  Ex  parte  Pecle,  with  a  regular  series  of  transactions,  books, 
6  Ves.  602.  There  Kirk,  a  warehouseman,  &c.,  a  knowledge  of  what  his  partner  had 
canying  on  business  under  the  firm  of  been  doing  might  bo  inferred  against  him ; 
Kirk  and  Company,  being  indebted  to  Sir  that  which  in  common  prudence  he  ought 
Robert  Peele  for  'goods  sold,  after  that  to  have  knoMm.  But  that  is  not  the  case 
debt  was  contract^  had  entered  into  a  of  this  partnership  :  it  was  a  treaty.  It  is 
treaty  with  Ford,  a  breechea-maker,  for  not  even  yet  agreed  how  the  stock  and 
fbrmiDg  a  partnership.  About  four  months  partnership  were  to  be  formed.  In  the 
afterwards  a  commission  of  bankruptcy  course  of  that  treaty.  Ford,  ignorant  of 
issued  against  them.  No  articles  having  law,  permits  acts  to  be  done  which  the  law 
been  executed,  Ford  disputed  the  point  of  holds  to  be  partnership  acts.  It  is  a  very 
partnership,  which  was  tried  at  law,  and  difierent  consideration  whether  this  man, 
the  partnership  was  established  upon  the  so  trepanned  into  a  partnership,  had  got 
evidence  of  acts  done.  A  petition  was  regular  books,  &c. ;  and  it  is  difficult  to 
presented  by  Sir  Robert  Peele  to  prove  say,  not  only  that  knowing  this  he  had 
nis  debt  as  a  joint  debt.  In  support  of  the  agreed  to  it,  but  that  he  knew  it ;  in  which 
petition  the  affidavit  of  one  Copeland  case  I  am  afraid  he  must  be  bound.  That 
stated,  that  it  was  agreed  that  the  separate  fact  has  not  been  sufficiently  inquired 
debts  of  Kirk  sho^d  be  assumed  by  the  into."  The  order,  therefore,  directed  a 
partnership ;  that  entries  were  made  in  the  reference  to  the  commissioners  to  inquire 
books  with  the  knowledge  of  Ford ;  and,  whether,  at  the  commencement  of  the  part- 
particularly,  that  the  goods  furnished  by  nership,  any  debts  due  from  Kirk,  for  his 
the  petitioner  were  entered  at  a  reduced  stock  in  trade,  were  assumed,  and  any 
price.  This  was  opposed  by  the  affidavit  '  debts  to  him  carried  into  the  partnership, 
of  Ford,  denying  the  agreement,  or  even  with  the  knowledge  and  assent  of  Ford, 
knowledge  of  these  circumstances.    Lord 
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govern  only  terminates  a  partnership  between  disagreeing  part- 
ners. Where  the  partnership  is  not  determinable  at  pleasure, 
it  may  be  said  that  the  rule  that  a  minority  may  arrest  or  pro- 
hibit a  transaction  which  they  do  not  approve,  gives  them  in 
fact  a  power  to  terminate  a  copartnership  at  pleasure,  because 
if  they  can  arrest  one  transaction,  they  may  all.  This  is  pos- 
sible ;  but  the  inconveniences  resulting  from  it  seem  to  be  less 
than  those  which  might  come  from  permitting  a  bare  majority 
to  retain  the  capital  of  copartners,  and  employ  it  in  transactions 
which  they  disapprove,  and  expose  it  to  hazards  they  are  un- 
willing to  encounter.  Moreover,  the  opposite  rule  —  that  the, 
majority  might  govern  —  would  give  to  them  the  power  of  dis- 
solving the  partnership  at  pleasure ;  because,  if  they  wished  for 
a  dissolution,  they  cpuld  always  propose  transactions  so  adverse 
to  the  views  or  interests  of  the  minority,  as  to  compel  them  to 
assent  to  a  dissolution  as  their  only  escape.  It  must  be  regardecl , 
as  certain  that  a  majority  cannot  compel  a  minority  to  extend 
the  business  of  the  partnership  to  transactions  beyond  their 
originarintention,  or  otherwise  make  a  material  change  in  the 
business,  not  contemplated  in  the  formation  of  the  partnership, 
nor  sanctioned  by  all  the  partners. 


SECTION    XIV. 

OF  DISSOLUTION. 

The  dissolution  of  a  partnership  does  not  affect  the  liability 
of  the  partners  for  former  debts,  but,  in  general,  prevents  the 
incurring  of  a  new  joint  liability.  And  it  is  important  to  know 
what  makes  a  dissolution.  Where  a  partnership  is  not  to  en- 
dure for  a  time  certain  by  the  articles  of  copartnership,  or  where 
that  time  has  expired,  it  may  be  dissolved  at  the  pleasure  of  any 
partner,  (n)      Whether,   when    the   *partnership  is  by  articles 

(n)  Griswold  v.  Waddington,  15  Johns,  tho  articles  are  totally  silent  upon  the  sub- 
•82.  —  But  notice  should  ^  given  to  the  ject,  and  where,  without  such  notice,  in- 
other  partner.  Ncrot  v.  Bumand,  4  Russ.  jaiy  would  be  inflicted,  or  fraud  indicated. 
260 ;  Peacock  v.  Peacock,  16  Ves.  50.  —  Howell  v.  Harvey,  5  Ark.  280.  —  The 
This  should  be  a  reasonable  notice  where  duration  may  be  gathered  from  the  terms 
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which  stipulate  its  continuance  for  a  specified  period,  one  part- 
ner may  dissolve  it  within  that  period,  is  not,  perhaps,  quite 
certain.  By  the  civH  law,  such  dissolution  is  permitted,  on  the 
ground  that  it  would  be  useless  and  mischievous  to  hold  reluc- 
tant partners  together,  (o)  In  England  the  weight  of  authority 
is  decidedly  opposed  to  such  dissolution,  as  a  breach  of  con- 
tract; (p)  still  it  is  difficult  to  deny  that  one  may  assign  his 
interest,  and  this  would  operate  a  dissolution ;  or  he  might  con- 
tract a  debt,  and  let  his  interest  be  taken  in  execution.  A  court 
of  equity  might  interfere  to  prevent  such  assignment;  but 
would  not,  in  case  of  debt,  unless  there  was  collusion,  or  the 
creditor's  interest  could  be  otherwise  secured,  (q) 

It  has  been  questioned  whether  a  court  would  infer  an  agree- 
ment for  a  continuance  of  the  partnership  for  a  definite  period, 
from  circumstances ;  as  the  taking  of  a  lease  of  an  *estate  to 
be  used  as  partnership  property,  or  the  like.  But  it  may  well 
be  doubted,  whether  such  an  inference  would  be  drawn  merely 

of  the  ardclcsy  although  not  expressly  pro-  dissoluble  at  the  pleasure  of  any  partner, 

vided  for.    V^heeler  v.  Van  Vvart,  2  Ju-  although  he  has  entered  into  a'  covenant 

rist,  252.     See  also,  Crawshay  v.  Collins,  for  its  continuance  for  seven  years  —  the 

15   Ves.  227;  Wilson  i?.   Greenwood,   1  only  consequence  being  that  lie   thereby 

Swanst.  480;  Washburn  v.  Goodman,  17  subjects  himself  to  a  claim  for  damages 

Pick.  51 9.  —  In  the  late  case  of  Sanderson  for  a  breach  of  his  covenant.    See  Mason 

V.  The  Milton  Stage  Co.  18  Verm.  107,  it  v.  Connell,  1  Wharton,  388;  Whitton  v. 

was  held,  where  one  partner  gave  the  Smith,  1  Froem.   Ch.  (Miss.)  231.    In 

other  notice  that  the  copartnership  was  Bishop  v.  Brcckles,  1  Hoffm.  Ct^  534, 

dissolved,  but  this  was  not  assented  to  by  the  question  was  considered  doubtful,  but 

the  other,  and  the  parties  did  not  after-  the  rule  of  the  civil  law  deemed  more 

wards  act  upon  it,  that  it  did  not  operate  reasonable  and  the  refusal  of  one  partner 

as  a  dissolution  of  the  firm.  to  proceed  properly  in  the  business  of  the 

(o)  Vinnins  in  Ins.  3,  26,  4  ;  Ferriere  partnership,  was  held  sufficient  cause  for  a 

in  Id.   tome  V.   156;  Dig.   17,  2,   14;  decree  of  aissolution.    Per  Vicc-Chancel- 

Domat,  b.   I,  tit.   8,  ^  5,  art.  1-8,  by  lor:  "  The  law  of  the  court,  then,  requires 

Strahan.  something  more  than  the  mere  will  of  one 

(p)  Peacock  v.  Peacock,  16  Ves.  56 ;  party  to  justify  a  dissolution.      But  it 

Crawsbay  v.  Maule,  1  Swanst.  495.     See  seems  to  mo  that  but  little  should  be  de- 

Pearpoint  u.  Graham,  4  Wash.  C.  C.  234,  manded.    The  principle  of  the  civil  law 

where    WashiriffUm,  J.,  distinctly  affirms  is  the  most  wise.    Why  should  this  court 

the  rule  indicated  by  the  English  authori-  compel  the  continuance  of  a  union,  when 

ties.  dissension  has  marred  all  prospect  of  the 

(9)  Marqoand  t;.  N.  T.Man.  Co.,  17  advantages  contemplated  by  its  formation? 

Johiiu.  525.    In  this  case,  the  assignment  By  refusing  to  dissolve  it,  the  power  of 

by  one  partner  of  all  his  interest  in  the  binding  each  other,  and  of  dealing  with 

partnership  was  held  to  dissolve  it,  al-  the  partnership  property,  remains,  when 

though  by  the  articles  it  was  to  continue  all  confidence  and    all   combination   of 

till  two  partners  should  demand  its  disso-  effort  is  at  an  end.    The  object  of  the 

lution.    In  Skinner  v,  Dayton,  19  Johns,  contract  is  defeated." 
538,  it  was  held  that  the  partnership  is 
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from  circamstaneeB,  unless  they'made  the  agreement  quite  cer- 
tain,  (r) 

Any  assignment  of  a  copartner's  interest  in  the  partnership 
funds  operates  ip$o  facto  a  dissolution  ;  although  the  assignment 
was  made  only  to  give  a  collateral  security,  (s)  And  an  as- 
signment by  one  partner  of  his  share  of  the  profits  to  'another 


(r)  Crawshaj  v.  Maale,  1  Swanst.  495,  it  is  only  evidence  tending  to  show  a  dis- 
508,  521.  Lord  Eldon:  "  Without  doubt,  solution.  In  this  case  the  court  say  that 
in  the  absence  of  an  express,  there  may  be  a  person  may  still  be  a  partner,  though  he 
an  implied  contract,  as  to  the  duration  of  ceases  to  have  any  property  in  the  stock 
a  partnership.  But  I  must  contradict  all  of  a  partnership,  on  the  principle  that 
authority,  if  I  say,  that  wherever  there  is  two  persons  may  become  partners,  one 
a  partnership,  the  purchase  of  a  leasehold  furnishitig  money  or  goods,  and  the  other 
interest  of  longer  or  shorter  duration  is  a  skill  or  labor ;  or  after  persons  have  en- 
circumstance  from  which  it  is  to  be  in-  tered  into  a  partnership,  and  each  has  fur- 
ferred  that  the  partnership  shall  continue  nished  capital,  one  mav,  with  the  consent 
as  long  as  the  lease.  On  that  argument,  of  his  associates,  and  for  good  considera- 
the  court  holding  that  a  lease  of  seven  tion,  as  of  great  skill  or  labor,  withdraw 
years  is  proof  of  partnership  for  seven  his  funds  or  share  in  the  stock,  and  still 
years,  and  a  lease  of  fourteen  of  a  partner-  continue  to  bo  a  member  of  the  firm.  Pui- 
ship  for  fourteen  years,  must  hold  that  if  namt  J.,  remarked :  "  We  think  that  sucii 
the  partners  purchase  a  fee-simple,  there  an  arrangement  would  necessarily  operate 
shall  be  a  partnership  for  ever."  See  Mar-  as  a  dissolution  of  the  connection."  He 
shall  V,  Marshall,  cited  2  Bell's  Comm.  adds :  "A  majority  of  the  court  are  of 
641 ,  n.  3,  and  643,  n.  1 .  opinion  that  it  [the  fact  of  the  sale  by  one 

(s)  Horton's  Appeal,  13  Penn.  67 ;  partner]  was  evidence  in  the  cose,  which 
Parkhurst  v.  Kinsman,  I  Blatch.  488 ;  might  or  might  not  prove  a  dissolution, 
Marquand  v.  New  York  Mannf.  Co.  17  as  other  facts  might  be  proved  in  the  case, 
Johns.  525.  —  In  Whitton  v.  Smith,  1  all  of  which  should  have  been  left  to  the 
Freem.  (Miss.)  231,  it  was  held  that  a  sale  jury,  to  determine  the  fact  whether  the 
or  assignment  by  one  partner  of  all  his  partnership  had  been  dissolved  or  not. 
inter^t  in  Che  partnership  property,  oper-  For  example,  if,  after  a  sale,  the  partner 
ates  as  a  dissolution,  ipso  facto,  although  assigning  his  interest  had  ceased  to  have 
the  partnership  articles  provide  for  a  con-  any  concern  in  the  establishment,  had  en- 
tinnance  of  the  partnership  for  a  definite  tered  into  other  business  on  his  own  sep- 
period.  —  See  Conwell  v.  Sandidge,  5  arate  account,  or,  as  it  might  be,  had  re- 
Dana,  218 ;  Cochran  v.  Peny,  8  Watts  &  moved  to  a  foreign  country  or  place,  and 
Serg.  262. — But  the  true  principle  seems  there  carried  on  business  for  Iiimself,  or 
tal^  stated  in*Taft  v.  Buffum,  14  Pick,  lived  upon  his  own  funds  or  otherwise; 
322.  In  this  case,  one  of  four  members  upon  such  evidence  we  should  all  think 
of  a  firm  assigned  the  whole  of  his  interest  that  the  jury  ought  to  find  that  the  copart- 
in  all  the  personal  and  real  estate  of  the  nership  was  dissolved.  On  the  other  hand, 
firm  to  one  of  his  copartners,  but  still  con-  if  (as  m  the  present  case  it  is  fbund)  the 
tinned  to  transact  the  business  of  the  firm  partner  so  assigning,  after  the  conveyance, 
in  the  same  manner  as  before,  until  the  continued  to  act  as  a  partner,  making  him- 
failure  of  the  company ;  a  suit  was  com-  self  liable  as  such  by  drafts  and  other 
menced  against  the  remaining  three  mem-  partnership  business,  just  as  he  had  done 
bers  of  the  firm ;  they  pleaded  in  abate-  before  the  conveyance ;  then  it  would 
ment  the  non-joinder  of  the  party  who  had  seem  to  a  majority  of  the  court  that  the 
so  assigned  his  share,  and  the  court  held  jury  ought  to  find  that  the  partnership 
that  a  conveyance  by  a  partner  of  all  his  was  not  dissolved."  Coll.  on  Part, 
interest  in  all  the  real  and  personal  estate  ^  110.  —  See  Buford  t?.  McNeclev,  2 
of  the  firm  to  one  of  his  copartners,  does  Dev.  Eq.  481 ;  Dana  v.  Lull,  17  Verm, 
not  ipso  facto  dissolve  the  copartnership ;  390. 
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partner  is  a  dissolution  of  the  partnership,  because  the  essence 
of  that  is  a  participation  of  the  profits,  {t) 

As  death  operates  of  itself  a  dissolution,  (u)  so  in  England 
civil  death  has  the  same  eflect;  as  outlawry,  or  attainder  for 
treason  or  felony.  We  have  not  this  civil  death  in  this  country ; 
and  imprisonment  for  a  term  of  years,  or  even  for  life,  would 
probably  have  only  the  effect  of  other  incapacity.  That  is,  it 
would  not  be  a  dissolution  of  the  partnership,  nor  cause  a  dis- 
solution at  once^  propria  viffore^  but  it  would  be  good  ground 
for  applying  to  any  court,  having  authority,  to  grant  a  dissolu- 
tion. When  either  partner  becomes  disabled' to  act,  or  when 
the  business  becomes  wholly  impracticable,  a  court  of  equity 
would  dissolve  the  partnership,  or  treat  it  as  dissolved,  as  the 
justice  of  the  case  might  require,  (uu)  The  contract  of  partner- 
ship is  mutual ;  and  it  would  be  obviously  unjust  to  hold  one 
party  to  his  contract,  when  it  had  become  impossible  for  the 
other  to  fulfil  his  part.  If  the  party  so  disabled  from  active 
aid,  was,  by  the  terms  of  the  contract,  only  a  silent  or  dormant 
partner,  only  contributing  capital,  and  sharing  with  his  partner 
the  profit  and  loss  arising  from  the  use  made  of  the  capital  by 
the  active  partner,  the  above  reason  would  seem  not  applicable, 
because  his  capital  might  remain  as  before.  But  in  this  case, 
if  an  application  comes  from  the  active  partner,  he  certainly 
should  be  permitted  to  renounce  the  benefit  of  the  capital  under 
such  circumstances,  if  he  wished  to  do  so.  And  if  the  applica- 
tion comes  from  the  party  owning  the  capital,  or  his  represent- 
atives, they  as  certainly  ought  to  be  permitted  to  withdraw  the 
capital  from  hazards  which  the  owner  could  no  longer  estimate 
nor  provide  for,  nor  advise  in  relation  to.  And  we  think 
with  Mr.  Justice  Story  and  Mr.  Chief  Justice  Parker,  that  it 
may  well  be  doubted  whether  the  rule  of  law  should  not  be 


(0  Heath  v.  Sansom,  4  B.  &  Ad.  175.  tJoD,  and  this  not  only  as  to  the  deceased 

(u)  VuUiamy  v.  Noble,  3  Meriv.  593 ;  partner,  but  also  as  to  all  of  the  survivors. 

Manrar    v.    Mnmford,  6    Cowen,    441 ;  i)ycr  v.  Clark,  5  Met.  575  ;  Scholoiield  v. 

Canficid  V.  Hard,  6  Conn.  184  ;  Burwell  Eichclbei^cr,  7  Pet.  586.    And  the  game 

r.  Mandeville,  2   How.  560 ;   Knapp  v.  rule  applies  to  a  silent  partner.    Wash- 

McBride,  7  Ala.  19.  —  In  such  case  the  bum  v.  Goodman,  17  Pick.  520. 

dissolution  takes  effect  from  the  time  of  {uu)  Leaf  v.  Coles,  12K.  L.  &E.  117. 
the  death,  however  numeroas  the  associa- 
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that  ^absolute  insanity,  or  any  equivalent  disability,  operates 
at  once,  and  ipso  /aclOy  a  dissolution,  (v) 
*  Bankruptcy  of  the  firra,  or  of  one  partner,  operates  an  imnie- 
diate  dissolution,  (w)  Insolvency  under  the  statutes  would 
have  the  same  effect;  (z)  but  not  the  mere  insolvency  which  is 
only  an  inability  to  pay  debts,  until  a  refusal  to  pay ;  and  prob- 
ably not  until  interference  by  attachment  or  other  legal  process 
with  the  firm,  by  a  creditor  of  the  firm,  or  of  an  indebted  part- 
ner. In  the  last  case,  it  would  seem  to  operate  as  a  transfer  of 
the  partner's  interest,  (y) 

(v)  Story  on  Fartn.  4  295 ;  Jones  t;.  by  one  partner  is  to  manv  purposes  a  dis- 
Noy,  2  Mjl.  &  K.  125.  In  Isler  v.  Ba-  solution  of  the  partnership,  by  virtue  of 
ker,  6  Humph.  85,  it  was  held,  that  an  the  relation  in  the  statutes,  which  avoid 
inquisition  of  lunacy,  fonnd  against  a  all  the  acts  of  a  bankrupt  from  the  day  of 
member  of  a  partnership,  ipso  factOy  dis<  his  bankruptcy;  and  from  the  necessity  of 
solves  the  partnership.  See  also,  Gris-  the  thing,  all  his  property  being  vested  in  the 
wold  V.  Waddington,  15  Johns.  57  ;  Davis  assignees,  who  cannot  carry  on  a  trade." 
V.  Lane,  10  N.  H.  161,  where  Parker ^  C,  See  Wilson  v.  Greenwood,  1  Swanst.  482; 
J.,  is  reported  to  have  said :  "  It  has  been  Ex  parte  Smith,  5  Yes.  295 ;  Ex  parte 
held,  in  England,  that  the  insanity  of  one  Williams,  11  Yes.  5;  Crawshay  v.  Col- 
partner  does  not  operate  as  a  dissolution  lins,  15  Yes.  218;  Dutton  v.  Morrison, 
of  the  partnership,  but  that  object  must  17  Yes.  193 ;  Griswold  v.  Waddington, 
be  attained  through  a  court  of  equity.  16  Johns.  82,  S.  C.  16  Johns.  491  ;Mar- 
Sayer  v.  Bennet,  cited  2  Yes.  &  Bea.  303 ;  qnand  v.  N.  T.  Manuf.  Co.  17  id.  535  ; 
Gow  on  Part.  [272].  But  the  soundness  Arnold  v.  Brown,  24  Pick.  89 ;  Atwoodv. 
of  the  principle  may  perhaps  bo  doubted.  Gillett,  2  Doug.  (Mich.)  206 ;  Collyer  on 
Waters  v,  Taylor,  2  Yes.  &  Bea.  303;  Part.  B.  1,  ch.  2,  4  2;  Story  on  Part.  \ 
Griswold  t7.  Waddington,  15  Johns.  57,  313.  But  "an  act  of  bankruptcy,  how- 
82.  It  certainly  could  not  have  been  ap-  ever,  does  not  dissolve  the  partnership  in- 
plied  here  prior  to  1832,  as  we  had  before  ttanter.  It  mnst  be  followed  by  a  fiat  and 
tbat  time  no  court  through  whose  decree  abjudication.  '  The  adjudication  that  he 
in  equity  a  dissolution  could  have  ^n  is  a  bankrupt,'  said  Lord  Loughborough, 
effected.  Admitting  it  to  be  correct  in  its  'is  what  severs  the  partnership.' "  Coll- 
fullest  extent,  however,  it  would  not  affect  yer  on  Part.  §lll>  Ex  parte  Smich,  5 
this  case,  for  each  partner  has  an  interest  Ves.  295 ;  Story  on  Part.  §  314.  The 
by  the  partnerBhip  contract,  and  the  inter-  English  law  gives  eiibct  to  the  dissoIutioQ 
est  of  one  partner  would  not  be  terminated  from  the  declaration  of  bankruptcy  under 
by  the  insanity  of  another.  In  making  a  a  commission  ;  but  this  relates  back  to 
sale,' or  contract,  he  does  not  act  as  agent,  the  act  of  bankruptcy,  and  vests  the  prop- 
but  in  his  own  right ;  and  the  partnership  erty  in  the  assignees  from  that  period 
name  may  be  used  by  one,  without  any  by  operation  of  law.  Fox  v.  Hanbury, 
supposition  that  another  acts,  individually,  supra;  Ex  parte  Smitli,  5  Yes.  296; 
or  has  any  knowledge  or  volition  in  rela-  Barker  v.  Groodaur,  1 1  Yes.  83 ;  Thomason 
tion  to  the  matter.  But  so  long  as  the  v.  frere,  10  East,  418 ;  3  Kent,  Comm. 
partnership  continues,  the  act  of  one  binds  59. 

the  others ;  and  as  it  is,  in  its  effect,  the  {x)  Williamson  v.  Wilson,   1  Bland, 

act  of  all  the  partners,  it  may  deserve  418;  Growan  t;.  JefiHes,  2  Ash.  305,  and 

great  consideration  whether  the  insanity  cases  cited  supra, 

of  one,  in  the  absence  of  any  stipulation  {y)  The  insolvency  of  a   partnership 

to  the  contrary,   docs  not  operate   ipso  does  not  per  se  dissolve  it.    Arnold  v. 

jfacto,  as  a  dissolution  of  the  partnersnip  Brown,  24  Pick.  93.    Morton,  J. :  ''  It  is 

Itself."  further  contended  for  the  plaintiffs  that 

(w)  Fox  V,  Hanbury,    Cowper,    448.  the  partnership  was  dissolved.     There  is 

Lord  Marufidd:  ''An  act  of  bankruptcy  no  pretence  that  the  partners  intended  to 
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Whether  a  partnership  is  absolutely  dissolved  or  only  sus- 
pended where  the  partners  are  domiciled  in  different  countries, 
by  the  breaking  out  of  a  war  between  the  countries,  may 
not  be  positively  settled,  but  the  weight  of  authority  is  in  favor 
of  the  dissolution,  (z) 

Although  the  death  of  a  partner  operates  a  dissolution  of 
the  partnership,  the  articles  of  copartnership  may  provide  for  its 
continuance,  by  an  agreement  that  the  executors,  administrators, 
heirs,  or  other  designated  person,  shall  take  the  place  of  a  de- 
ceased partner,  (a) 

dissolve  the  partnership.  If  it  was  done  the  partnership  after  the  death  of  one 
at  all  by  them,  it  was  the  effect  of  their  acts  partner  is  necessary,  although  the  part- 
against  their  intentions.  The  insolvency  nership  is  for  a  term  of  years.  Gillespie 
of  one  or  both  the  partners,  we  think,  v.  Hamilton,  8  Madd.  251 ;  Scholefield  v. 
would  not  prodace  this  effect.  The  in-  Eichelber;per,  7  Peters,  586;  Pigott  v, 
solvency  of  one  might  furnish  to  the  other  Bagley,  McCleland  &  Younge,  575.  It  is 
sufficient  ground  for  declaring  a  dissold-  not  a  settled  question  whether  stipulations 
tion.  But,  in  this  State,  the  inability  to  in  the  articles  of  partnership,  providing 
pay  the  company  or  the  private  debts  of  for  its  continuance  after  the  death  of  a  part- 
the  partners  would  not  per  se  operate  as  a  ner  for  the  benefit  of  the  heirs,  is  binding 
dissolution.  In  England,  bankruptcy,  on  them.  Louisiana  Bank  v.  Kenncr's 
and  in  some  of  our  States  where  insolvent  Succession,!  Louis.  (Miller,)  384.  Bat 
laws  exist,  legal  insolvency  may  prodace  according  to  Chancellor  Kent,  **  the  bet- 
a  dissolution.  Wherever  the  one  or  the  ter  opinion  is,  that  they  are  not  anywhere 
other  operates  to  vest  the  bankrupt's  or  absolutely  binding.  It  is  at  the  option  of 
insolvent's  property  in  a^ignees,  or  other  the  representatives,  and  if  they  do  not  con- 
ministers  of  the  law,  it  would  prodace  that  sent,  the  death  of  the  party  puts  an  end  to 
effect."  the  partnership."  3  Kent,  Comm.  57, 
(2)  Griswold  V.  Waddington,  15  Johns,  note;  Pigott  v.  Bagley,  McCleland  & 
57,  16. id.  438.  In  this  case,  the  authorities  Younge,  569;  Kershaw  v.  Matthews,  2 
and  principles,  governing  contracts  with  Bass.  62. —  A  partner,  too,  may  by  his  will 
persons  domicile  in  an  enemy's  country,  provide  that  the  partnership  shall  continue 
w^e  fally  reviewed  by  Chancellor  Kent,  notwithstanding  his  death ;  and  if  it  is 
in  the  Court  of  Errors.  McConnell  v.  consented  to  by  the  sorviving  partner  it 
Hector,  3  B.  &  P.  113;  Scholefield  v.  becomes  obligatory ;  but,  in  that  case,  that 
Eichelberger,  7  Peters,  586.  The  partner-  part  of  his  property  only  will  be  liable, 
ship  in  sach  cases  will  be  illegal,  notwith-  m  case  of  bimkruptcy,  which  he  has 
standing  one  or  more  partners  ani  resident  directed  to  be  embariced  in  the  trade. 
in  a  neutral  countiy.  The  San  Jose  In-  Ex  parte  Garland,  10  Ves.  1 10;  Thomp- 
diano,  2  Gallis.  268;  The  Franklin,  6  son  v.  Andrews,  1  Mylne  &  Keen,  116; 
Rohinson  (Adm.),  127.  And  the  prop-  Pitkin  v.  Pitkin,  7  Conn.  307;  Bunvell 
erty  of  a  house  of  trade  •established  m  an  v.  Mandeville's  Ex'r,  2  Howard,  560,  576. 
enemy's  country  is  condemnable  as  prize.  The  court  in  this  cose  said :  "  Bv  the  gen- 
whatever  may  be  the  dotnieil  of  the  part-  eral  rule  of  law  every  partnership  is  dis- 
ners.  The  Freundschaft,  4  Wheat.  105;  Solved  by  the  death  of*^one  of  the  partners. 
Story  on  Part.  §  316.  It  is  true  that  it  is  competent  for  the  part- 
Co)  Wrexham  r.  Huddleston,  1  Swanst.  ners  to  provide  by  agreement  for  the  con- 
514,  note;  Crawshay  v.  Maule,  1  Swanst.  tinaance  of  the  partnership  after  such 
520  ;  Pcaroe  v.  Chamberlain,  2  Yes.  Sen.  death ;  but  then  it  takes  place  in  virtue  of 
33 ;  Balmain  v.  Shore,  9  Ves.  500 ;  War-  such  agreement  only,  as  the  act  of  the 
ner  r.  Cunningham,  3  Dow,  Pari.  Cos.  parties,  and  not  by  mere  operation  of  law. 
76 ;  Grate  v.  Bayard,  1 1  S.  &  R.  41 ;  A  partner,  too,  may  bv  his  will  provide 
Elnapp  V.  McBride,  7  Ala.  28.  And  such  that  the  partnership  shall  continue  not- 
express  agreement  for  the  continuance  of  withstandmg  his  death ;  and  if  it  is  con- 
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When  a  partner  dies,  the  partnership  property  goes  to  the 
survivors  for  the  purpose  of  settlement,  and  they  have  all  the 
power  necessary  for  this  purpose,  and  no  more,  (b)  They  are 
tenants  in  common  with  the  representatives  of  the  deceased,  as 
to  the  choses  in  possession.  And  they  have  a  lien  on  them  to 
settle  the  affairs  of  the.  concern,  and  pay  its  debts,  (c) 

If  the  survivors  carry  on  the  concern,  and  enter  into  new 
transactions  with  the  partnership  funds,  they  do  so  at  their 
peril ;  and  the  representatives  of  the  deceased  may  elect  to  call 
on  them  for  the  capital  with  a  share  of  the  profits,  or  with 
interest  {d) 

A  court  of  equity  will  interfere  and  decree  a  dissolution,  upon 
a  case,  distinctly  made  out,  of  positive  and  injurious  wrong, 
done  by  one  or  more  of  the  partners,  against  the  interest  of  the 
firm,  (e)  and  when  called  upon  to  settle  the  affairs  of  a  partner- 


scntcd  to  by  the  sarviving  partner,  it  be-  E.  L.  &  £.  121 ;  Barney  v.  Smith,  4  H. 

comes  obligfttory,  just  as  it  would  if  the  &  J.  495  ;  Murray  v.  Mumford,  6  Cowen, 

testator,  being  a  sole  trader,  had  provided  441 ;  Washbum  v.  Goodman,   17   Pick, 

for  the  contin nance  of  his  trade  by  his  ox-  519 ;  Story  on  Part.  §§  325-329, 344,  346 ; 

ecutor,  after  his  death.    But  then  in  each  CoUyer  on  Part.  §  118.    But  in  Buckley 

case  the  aereeitient  or  authority  must  be  v.  Barber,  1  E.  L.  &  E.  506,  Baron  Parke 

clearly  made  out ;  and  third  persons,  hav-  doubts  whether  surviving  partnera  have  a 

ing  notice  of  the  death,  are  t>ound  to  in-  power  to  sell  and  give  a  good  legal  title 

quire  how  far  the  agreement  or  authority  to  the  share  of  the  partnership  proper^ 

to  continue  it  extends,  and  what  funds  it  belonging  to  the  executors  of  the  deceased, 

binds,  and  if  they  trust  the  surviving  party  even  when  tliey  sell  in  order  to  par  the 

beyond  the  reach  of  such  agreement,  or  debts  of  the  deceased  and  of  themselves, 

authority,  or  fund,  it  is  their  own  fault,  and  decides  that  at  all  events  the  snrri- 

and  they  have  no  right  to  complain  that  vors  have  no  power  to  dispose  of  it  other- 

the  law  does  not  afford  them  any  satisfac-  wise  than  to  pay  such  debt,  certainly  not 

tory  redress.    A  testator,  too,  durecting  to  mortgage  it  together  with  their  own  as 

the  continuance  of  a  partnersliip,  may,  &  a  security  for  a  debt  principally  due  from 

he  so  choose,  bind  his  general  assets  for  them,  and  in  part  only  from  the  deceased, 

all  the  debts  of  the  partnership  contracted  (c)  Ex  parte  Ruffin,  6  Yes.  119  ;  Ex 

after  his  death.    But  he  may  also  limit  /)ar/«  Wilhams,  1 1  Ves.  6;  Story  on  Part, 

his  res}>onsibiIity,  cither  to  the  funds  al-  4  ^^^^ 

ready  embarked  in  the  trade,  or  to  any  {d)  Brown  v.  Litton,  1  P.  Wms.  140; 

specific  amount  to  be  invested  therein  for  Hammond  v.  Douglas,  5  Yes.  539 ;  Fea- 

that  purpose ;  and  then  the  creditors  can  therstonaugh  v.  Fenwick,  17  Yes.  298; 

resort  to  that  fund  or  amount  only,  and  Heathcotc   v.   Hulme,  1   Jac.  &   Walk. 

not  to  the  general  assets  of  the  testator's  122;  Sigonmey  v,  Munn,  7  Conn.  11  ; 

estate,  although  the  partner  or  executor,  Crawshay  v.  Collins,  2  Kuss.  345,  S.  C. 

or  other  person  currying  on  the  trade,  may  15    Yes.    218;    3    Kent,    Comm.    64; 

be  personally  responsible  for  all  tlio  debts  Story  on  Part.  S^  5533,  329,  343 ;   CoU- 

contraeted."  yer  on  Part.  4§  130,  324,  325,  and  notes. 

(b)  Ex  parte  Ruffin,  6  Yes.  119,  126;  But  a  partner  appointed  receiver  is  not 

Ex  parte  Williams,  11  Yes.  5 ;  Crawshay  held  as  partner  to  account  for  profits  for 

».  Collins,  15  Yes.  218;  Peacock  y.  Pea^  partnership    money    invested    in    trade, 

cock,  16  Yes.  49,  57  ;  Harvey  v.  Crickett,  Whitesides  w.  Laffbrty,  3  Humph.  150. 

5  M.  &  S.  336  ;  Butchart  v.  Dresser,  31  (e)  Tattersall  v,  Gioote,  2  Bob.  &  Pal. 
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ship,  it  will  respect  any  Btipulations  between  the  partners  &s  to 
the  mode  of  settlement  In  the  absence  of  such  stipulations  it 
will  be  governed  by  the  last  settled  account,  both  as  to  its  result 
and  its  method,  unless  the  account  be  set  aside  for  fraud,  act- 
ual or  constructive,  or  be  open  to  objection  as  oppressive  and 
anreasonable.  (/) 


SECTION   XV. 

OF  THB  RIGHTS  OF  OKEDITORS  IN  RBSFECT  TO  PABTNER6HEP  ' 

FUKBS. 

The  property  of  a  partnership  is  bound  to  the  payment  of 
the  partnership  debts,  and  the  right  of  a  private  creditor  of  one 
copartner  to  that  partner's  interest  in  the  property  of  the  firm, 
is  postponed  to  the  right  of  the  partnership  creditor.  (§•)  *But 
difficult  questions  sometimes  arise  where  the  private  creditor 
seeks  to  attach,  or  levy  upon,  the  partnership  property,  or  the 

131 ;   Ex  parte   Broome,  I    Bose,  69 ;  taching  its  property.    Rice  v.  sBamard, 

Haonil  v.  Stokes,  4  Price,   161,    S.   C.  80  Verm.  479  ;  Ferson  v.  Momt)e,  1  Fost 

I>aiiiel,  20 ;  Oldaker  v.  Larender,  6  Sim.  462.    And  this  preference  is  denied  to  the 

239 ;  Green  v.  Barrett,  1  Sim.  45 ;  Jones  creditors  of  the  partnership,  where  there 

V.  Tates,  9  B.  &  Cr.  532.  has  been  a  bond  Jide  sale  of  the  partner- 

(/)  Jackson  v.  Sedgwick,  1  Swanst.  ship  effects  without  the  reservation  of  a 

460,  469;  Petmv.  Janeson,  6  Madd.  146;  lien.    Ketchom  r.  Dorkee,  1  Barb.  Ch« 

Oldaker  v.  Lavender,  6   Simons,   239 ;  4S0 ;  Reese  v.    Bradford,   13  Ala.   837* 

Desha  v.  Sheppard,  20  Ala.  747 ;  Story  See  Smith  v.  Edwards,  7  Humph.  106. 

on  Part.  ^^  349,  206.  An  assignment  by  partners  of  their  joint 

{a)  Morrill  r.  Neill,  8  HoWi^4I4 ;  Pierce  and  separate  property  for  the  payment  of 

V.  Jackson,  6    Mass.  243 ;    Tappan  v,  their  debts,  with   preference  to    certain 

Blaisdell,  5  N.  H.  190;  Brewster  v.  Ham-  partnership  creditors  and  certain  individ- 

mett,  4  Conn.  540 ;  Commercial  Bank  t;.  ual  creditors,  has  been  held  valid.    Kirby 

Wilkins,  9  (keenl.  28 ;  Douglas  t7.  Wins-  v.  Schoonmaker,  3  Barb.  Ch.  46,  50.  — 

low,  20  Maine,  89 ;  Donelson  v.  Posey,  In  Vermont,  the  creditors  of  the  partner- 

13  Ala.  (N.  S.)  752;  Filley  v,  Phelps,  18  ship,  in  attaching  partnership  property. 

Conn.  294;    Pearson   v.    Keed^,  6  B.  are  at  lam  entitled  to  no  preference  to 

Monr.  128;  Black  v.  Bush,  7  id.  210;  creditors  of  an  individual  partner.    Reecl 

Glefnn  v.  Gill,  2  Marfl.  1.    And  if  the  v.  Shepardson,  2  Verm.  120;  Clark  v. 

partners  sell  ^e  partnership  property  for  Lyman,  8  Verm.  290.    But  in  eqitity  the 

the  purpose  of  paying  the  private  f  ebt  of  partnership  effects  are  pledged  to  each 

one  paitner,  such  sale  is  null  and  void  as  partner  until  he  is  roleased  from  all  his 

to*  the  creditors  of  the  firm.    Person  v.  partneiship    obligations,    and    are    first 

Monroe,  1  Foster,  462.  — If  the  indi-  chargeable  with  the  claims  of  the  partner- 

▼idnai  partners  have  no  lien  on  the  part-  ship  creditors,  notwithstanding  prior  at- 

sership  funds  for  the  payment  of  partner-  tachments    of    the    separate    creditors, 

ship  liabiiities,  the  crciditors  of  the  partner-  'Washburn  v.  Bank  of  Bellows  Falls,  1& 

ihip  are  entitled  to  no  preference  over  the  Verm.  278;  Bardwell  v.  Perry,  19  id. 

cvediton  of  the  individual  partners  in  at-  292. 
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interest  of  the  indebted  partner  therein.  Where  attachment 
by  mesne  process  exists,  such  attachment  is  allowed «;  but  it  is 
generally  made  subject  to  the  paramount  rights  of  the  partner- 
ship creditors.  (A)  And  such  attachment  is  defeated  by  the  mere 
insolvency  of  the  firm,  although  the  partnership  creditors  •have 
commenced  no  action  for  the  recovery  of  their  debts,  (i)  But 
where  one  partner  is  dormant,  the  creditcnr  of  the  other  is  not 
then  postponed  in  his  attachment  of  the  stock  in  trade,  to  a 
creditor  of  the  same  firm. who  has  discovered   the  dormant 

(h)  Pierce  v.  Jackson,  6  Mass.  242.  In  partners,  and  sold  the  share  of  his  debtor, 
this  case  an  attachment  of  partnership  without  inqairihg  what  were  the  rights  of 
property  for  a  partnership  deht  was  held  the  other  partners,  or  what  was  the  real 
to  prevail  over  a  prior  attachment  of  the  share  of  each.  Blackhurst  v.  Clinkard,  1 
same  property  for  the  separate  debt  of  one  Show.  169,  1  Salk.  392,  Corny  ns's  R. 
of  the  partners.  Parsons,  C.  J.:  ''At  277.  But  the  true  nature  of  a  partnership 
common  law  a  partnership  stock  belongs  seems  to  have  been  better  understood  io 
to  the  partnership,  and  one  partner  has  no  more  modem  times,  and  it  is  now  settled 
interest  in  it  but  his  share  of  what  is  re-  that  each  partner  has  a  lien  on  the  part- 
maining  after  all  the  partnership  debts  are  ncrship  property,  in  respect  to  the  balance 
paid,  he  also  accounting  for  what  he  may  due  to  him,  and  the  liabilities  he  may  have 
owe  to  the  firm.  Consequently,  all  the  incurred  on  account  of  the  partnership." 
debts  due  from  the  joint  fund  must  first  Morrison  v.  Blodgett,  8  N.  H.  238 ;  Pago 
be  discharged,  before  any  partner  can  v.  Carpenter,  10  id.  77 ;  Dow  r.  Saywara, 
appropriate  any  part  of  it  to  nis  own  use,  12  id.  276 ;  Brewster  v.  Uammctt,  4 
or  pay  any  of  his  private  debts;  and  a  Conn.  540;  Washburn  v  The  Bank  of 
creditor  to  one  of  the  partners  cannot  Bellows  Falls,  19  Verm.  278;  In  the 
claim  any  interest  but  what  belongs  to  his  Matter  of  Smith,  16  Johns.  102 ;  Bobbins 
debtor,  whether  his  claim  be  founded  on  v.  Cooper,  6  Johns.  Ch.  186.  But  where 
any  contract  made  with  his  debtor,  or  on  a  partnership  was  dissolved,  and  a  credi- 
a  seizin^of  the  goods  on  execution.  Phil-  tor  of  the  partnership  afterwords  took  the 
lips  V.  Bridge,  1 1  id.  249  ;  Newman  tn  joint  and  several  note  of  the  individual 
Bagley,  16  Pick.  572 ;  Allen  v.  Wells,  22  partners,  held,  that  he  could  not  be  re- 
id.  450 ;  Trowbridge  v.  Cushman,  24  id.  gardcd  as  a  creditor  of  the  partnership, 
310 ;  Commercial  Bank  v.  Wilkins,  9  and  entitled  to  preference  as  such.  Pago 
Greenl.  28 ;  Smith  r.  Barker,  1  Fairf.  v.  Carpenter,  10  N.  H.  77.  I 
458;  Douglas  V.  Winslow,  20  Maine,  89.  (t)  Pierce  v.  Jackson,  6  Mass.  242; 
Weston,  C.  J.:  "The  interest  of  each  Fisk  v.  Herrick,  6  id.  271.  In  the  latter 
partner  is  in  his  portion  of  the  residuum,  case  the  court  said :  "  Before  either  part- 
after  all  the  debts  and  liabilities  of  the  ner  can  rightfully  claim  to  his  own  use,  or 
firm  are  liquidated  and  discharged.  Equity  for  the  payment  of  his  own  debts,  any  of 
will  not  aid  the  separate  creditor,  until  the  partnership  effects,  the  partnership 
the  partnership  claims  are  first  adjusted,  must  be  solvent,  and  he  must  not  1)0  a 
And  they  will  interpose  to  aid  the  credi-  debtor  to  it." —  Bice  v.  Austin,  17  id.  206; 
tors  of  the  firm,  when  a  separate  creditor  Commercial  Bank  v.  Wilkins,  9  Greenl. 
attempts  to  withdraw  funds,  in  regard  to  28 ;  Lyndon  t;.  Gorham,  1  Gall.  368. 
which  they  have  a  priority.  In  this  State,  "  The  general  rule  undoubtedly  is,  that 
and  in  Massachusetts,  a  separate  creditor  the  interest  of  each  partner  in  the  partner- 
may  attach  the  goods  of  a  firm,  so  far  as  ship  funds  is  only  what  remains  after  the 
his  debtor  has  an  interest  in  them,  subject  partnership  accounts  are  taken ;  and  un> 
to  the  paramount  claims  of  the  creditors  less,  upon  such  an  account,  the  partner  bo 
of  the  firm."  —  Tappan  t*.  Blaisdell,  5  N.  a  creditor  of  the  fund,  he  is  entitled  to 
H.  1 90.  Richardson,  C.  J. :  "According  nothing.  And  if  the  partnership  be  insol- 
to  the  old  cases  in  the  courts  of  law,  the  vent,  the  same  effect  follows." 
leparate  ^creditor  took  the  goods  pf  the 
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partner,  and  makes  bim  defendant,  (j)  But  this  would  seem 
not  to  be  the  case  where  the  first  attaching  creditor's  debt  had 
no  reference  to  the  partnership  business,  and  the  debt  of  the 
second  creditor  bad  such  reference,  {k)  The  same  *rule  is  ap- 
plied to  attachments  by  trustee  process,  and  to  direct  attach- 
ments. (/) 

Formerly  both  in  England  and  in  this  country,  the  principle 
of  moieties  prevailed.  That  is,  the  private  credi|pr  took  the  pro- 
portion of  the  partnership  stock  which  belonged  by  numerical 
division  to  his  debtor,  (m)     But  now,  both  there  and  here,  the 

{j)  The  reason  of  this  exception  to  the  tbority  of  the  two  preceding  cases  is  folly 

seneral  doctrine  is,  that  the  poblic  rely  on  affirmed  in  Cammack  v.  Johnson,  1  Green, 

Uie  personal  credit  of  the  ostensible  owner,  Ch.  163.   See  also,  Van  Valen  v.  Russell, 

and  not  on  that  of  the  dormant  partners.  13  Barb.  590. 

Lord  V.  Baldwin,  6  Pick. 348, 351 .  "The        {k)  Witter  ©.  Richards,  10  Conn.  37. 

case  before  ns  is  that  of  a  dormant  part-  This  case  determines  that  a  first  attaching 

ncrship,  which  is  necessarily,  from  its  verv  creditor,  who  has  dealt  with  a  partner  in 

character,  unknown  at  the  time  the  liabil-  the  course  of  the  business  of  the  partnership, 

ity  is  incurred.     All  the  creditors  sold  but  at  the  same  time  in  ignorance  of  its 

their  goods  or  made  their  contract  with  existence,  shall  not  be  postponed  to  suh- 

tho  ostensible,  visible  partner ;  they  trusted  sequent  attaching  creditors,  to  whom  the 

to  him  personally,  and  to  the  goods  upon  dormant  partners  were  known  when  the 

which  he  was  ISuding,  as  his.    The  dor-*  business  transactions  took  place,  or  sub- 

mant  partner  is  brought  to  light  by  ex  post  sequently  disclosed  before  their   attach- 

fado  mvestigation ;  and  he  is  made  re-  ments,  but  tliat  ho  shall  be  postponed  if 

sponsible,  not  because  he  was  trusted,  but  his  claims  did  not  arise  from  a  partncrsliip 

because  he  secretly  enjoyed  the  profits  of  transaction,  while  that  of  the  subsequent 

die  business.    Now  in  such  case,  the  rea-  attaching  creditor    did.    The  court  dis- 

son  for  giving  preference  to  such  creditors  tinguish    Lord    v.    Baldwin    from    the 

as  may  first  discover  his  liability,  so  that  case    before  them,  and  remark :    "  The 

stock  ostensibly  belonging  to  the  visible  result  in  that  case  is  perfbctly  compatible 

partner  shall  first  be  applied  to  the  satis-  with  the  decision  in  this ;  and  it  is  ap- 

£u:tion  of  their  debts,  does  not  exist"  .  .  parent  that  the  conit  meant  onlv  to  de- 

"  The  question  now  is,  whether,  wlien  all  cide  the  case  before  them  ;  for  they  say, 

the  creditors  have  trusted  the  man    of  '  Whether  a  private  creditor  of  his  could 

business  and  apparent  owner  of  the  goods,  seize  property  so  situated,  and  hold  it 

any  one  of  them,  who  is  behind  the  rest  against  the  ostensible  owner,  is  a  question 

in  his  attachment,  shall  supplant  them  or  a  very  different  nature.' "    See  Allen 

and  gain  priority  because  he  has  discover-  v.  Dunn,  15  Maine,  292. 
ed  this  concealed  liability.    At  the  time        (/)   Fisk    v.    Uerrick,  6    Mass.    271 ; 

the  debt  was  created,  he  stood  upon  the  Church  v.  Knox,  2  Conn.  514  ;  Barber  v. 

same  footing  with  the  rest ;    he  trusted  Hartford  Bank,  9  id.  407  ;   Lyndon   r. 

John  Brown  and  the  goods  in  his  posses-  Gorham,  1  Gall.  367  ;  Mobley  v'.  Lombat, 

sion;  so  did  they.     They  have  taken  pos-  7  How.  (Miss.)  318. 
session  first  of  the  fund  which  was  held        (m)  Heydon  v.  Heydon,  1  Salk.  392. 

oat  to  the  public  as  the  means  of  credit ;  "  Coleman  and  Heydon  were  copartners, 

and  it  might  be,  and  probably  was  in  this  and  a  judgment  was  against  Coleman,  and 

Tery  case,  that  the  goods  attached  are  the  all  the  goods  both  of  Coleman  and  Hey- 

identical  goods ,  which  tliey  sold  to  the  don  were  taken  in  execution,  and  it  was 

party  sued.    There  would  be  then  no  pre-  held  by  Holt,  C.  J.,  and  the  court,  that 

teocc  of  equity,  and  we  thuik  not  of  law,  the  sheriff  must  seize  all,  because  the 

in  allowing  a  preference  founded  upon  no  moieties  are  undivided ;  for  if  he  seize  but 

meritorious  distinction  of  circumstances."  a  moiety,  and  sell  that,  the  other  will  have 

If  tench  V.  Chaso,  6  Greenl.  166.    The  an-  a  right  to  a  moiety  of  that  moiety.    But 
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to  call  for  statutory  provisions  ;  but  in  the  absence  of  such  pro* 
visions,  and  on  general  principles,  it  would  seem  that  the  sheriff 
cannot  take  or  give,  by  sale,  specific  possession  of  the  partner- 
ship property.  He  takes  and  can  sell  only  the  right  and  interest 
of  the  indebted  partner  to  and  in  the  whole  fund. 

Different  rules  and  modes  of  practice  prevail  in  different  parts 
of  this  country.  But  wherever  it  can  be  done,  the  better  and 
safer  way  would  probably  be  for  the  writ  to  be  a  trustee  process, 
or  in  the  nature  of  a  foreign  attachment,  and  this  should  be 
served  on  the  other  partner's  as  alleged  trustees,  and  a  return 
made  by  the  sheriff  that  he  had  attached  all  the  *right  and  in- 
terest of  the  partner  defendant  in  the  stock  and  property  of  the 
partnership.  .  So,  after  sale  on  execution,  the  sheriff  should  con- 
vey to  the  purchaser  all  the  right  and  interest  of  the  indebted 
p$irtner  in  the  stock  and  property  of  the  partnership.  And  the 
purchaser  would  then  have  the  right  to  demand  an  account,  and 
a  transfer  to  him  of  whatever  balance  or  property  would,  upon 
such  account,  have  belonged  to  his  debtor,  and  perhaps,  have 
the  same  right  of  possession,  (p), 

not  proceed,  so  long  as  he  may  lawfully  Collyer  on  Part.  B.  iii.  cli.  vi.  sect.  10.  — 
hold  the  goods."  ...  "In  Smith's  case,  16  In  Newman  v.  Bean,  1  Foster,  93,  it  was 
Johns.  106,  the  coart,  after  saying  that  the  held,  that  an  action  might  be  maintained 
aeparate  creditor  takes  the  shiut)  of  Ms  against  a  third  person  who  seizes  goods  on 
deotor  in  the  same  manner  as  the  debtor  execution  belonging  to  a  partnership,  for 
himself  had  it,  and  sabject  to  the  rights  of  the  debt  of  an  individual  partner,  and  ex- 
the  other  partner,  add  :  '  The  sherlif  there-  eludes  the  other  partners  from  the  posses- 
fore  does  not  seize  the  partnership  effects  sion  of  them.  See  on  this  subject,  S6 
themselves,  for  the  other  partner  has  a  Amer.  Jurist,  Art.  3. 
right  to  retain  them  for  the  payment  of  tlio  (p)  Morrison  v.  Blodgett,  8  N.  H.  254. 
partnership  debts.'  And  in  Crane  r.  Por^,  J. :"  Whether,  under  our  present 
Prcnch,  1  Wend.  313,  Chief  Justice  Sav-  laws,  the  creditor  can  do  more  than  return 
age,  after  considering  the  subject,  says  :  a  general  attachment  of  the  interest  of  his 
'The  sheriff  therefore  sells  the  mere  right  debtor  in  the  partnership,  and  summon  the 
.and  title  to  the  partnership  property,  but  other  partners  as  his  trustees ;  and  what 
does  not  deliver  possession.^  Vide  also,  are  the  .effects  of  such  a  service  upon  the* 
5  K.  H.  193;  2  Conn.  516,  517.  The  rights  and  duties  of  the  other  partneis, 
conclusion  that  the  sheriff,  upon  an  exe-  and,  of  course,  upon  the  action  of  the 
ention  against  one  partner,  is  not  to  deliver  debtor  himself  ?  Whether  it  can  suspend 
to  his  vendee,  and  is  not  to  seize  Uie  part-  his  right  to  interfere  with  the  partnership 
nership  effects,  is  sustained,  therefore,  not  property,  so  long  as  the  attachment  exists, 
only  by  the  reason  of  the  thing,  after  the  or  whether  he  may  proceed  to  act  as  part- 
adoption  of  the  general  principle  before  ner  until  judgment  and  sale  upon  execu- 
stated,  but  by  express  authori^."  The  tion  ?  And  whether,  after  an  attachment, 
•doctrine  of  these  cases  is  affirmed  in  Page  the  creditor  of  any  of  the  partners  may 
V.  Carpenter,  10  N.  H.  77 ;  Dow  v.  Say-  maintain  a  bill  in  equity  for  an  acconnt 
irard,  12  id.  271,  14  id.  9.  See  Taylor  v.  before  a  seizure  and  sale  of  the  inter&t  of 
Field,  4  Yes.  396 ;  Johnson  v.  Evans,  7  the  debtor  on  the  execution  ?  are  questions 
K.  &  G.  240,  249,  250,  Tindcd,  C  J. ;  which  may  arise,  but  upon  which  this  case 
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That  the  private  creditdrs  of  one  of  the  partners  cannot  reach 
the  partnership  funds  until  the  claims  of  the  partnership  •credi- 
tors are  satisjfied,  is  now  the  almost  universal  rule  both  in  courts 
of  law  and  of  equity.  But  whether  the  private  property  of  a 
partner  is  equally  preserved  for  his  private  creditors,  is  not  per- 
haps certain.  At  law,  no  such  rule  seems  to  be  well  estab- 
lished. But  where  the  partnership  has  failed,  and  the  partner- 
ship property  is  held  as  a  fund  for  the  partnership  creditors,  the 
justice  of  holding  the  private  property  of  individual  partners  for 
the  exclusive  benefit  of  their  private  creditors,  is  obvious.  Then 
each  fund  would  be  held  separate ;  the  partnership  assets  for 
the  partnership  creditors,  and  the  assets  of  each  partner  for  his 
own  creditors,  and  only  the  balance  of  each  fund,  after,  the 
special  claims  upon  it  were  discharged,  would  be  applicable  to 
the  claims  of  the  other  class,  (q) 

does  not  call  for  an  opinion.'^ — ^Dow  v.  attachment.  Whaterer  may  be  the  sob- 
Say  ward,  12  N.  H.  276.  Uphanif  J. :  "  In  jcet  of  levy  and  sale,  may  be  the  subject 
the  case  of  Morrison  V.  Blodgett,  is  a  Tex7  of  attachment.  It  is  true  that  there  is 
elaborate  examination  of  this  question  by  difficulty  in  securing  the  interest  of  one 
Mr.  Chief  Justice  Parker,  and  the  opinion  partner*  by  attachment,  so  that  he  or  his 
of  the  court  is  strongly  intimated  that  a  partners,  through  their  ri^ht  to  hold  the 
general  attachment  of  the  interest  of  a  property,  may  not  impair  the  security. 
partner  in  a  firm  may  be  made,  though  it  This  subject  was  adverted  to  in  Morrison 
18  suggested  that,  in  order  to  make  the  at-  v.  Blodgett,  before  cited.  Perhaps  it  can- 
tachment  available,  by  obtaining  a  true  not  be  done  'withont  some  further  legisla- 
knowlcdge  of  the  extent  of  the  partnership  tion,  unless  it  be  through  the  aid  of 
interest,  it  might  be  expedient  or  necessary  chancery  by  means  of  an  injunction. 
to  siunmon  the  other  parties  as  trustees.  But  the  dimcnlty  of  effectually  securing 
We  are  unable  now  to  see  any  better  course  the  interest  of  one  partner  by  an  attach- 
than  was  there  suggested.  There  seems  ment,  so  that  the  other  partners,  or  the 
to  be  no  good  reason  for  giving  np  the  debtor  himself,  cannot,  through  the  right 
process  of  attachment  at  law  in  such  cases,  of  the  other  partners  to  retain  possession 
as  it  would  probably  in  this  mode  be  ren-  of  the  property,  impair  the  security,  by  no 
dered  equally  as  enectnal  and  prompt  as  means  proves  that  such  interest  is  not  at- 
any  other  means  of  secnring  the  interest  of  tachable.  It  may,  notwithstanding,  be 
the  debtor  that  might  be  devised.  If  a  attached,  and  the  creditor  will  thereby  gain 
process  in  chancery  should  be  deemed  more  a  prior  right  to  have  it  applied  in  satisfac- 
effBctual,  still  it  might  be  desirable  also  to  tion  of  his  judgment.  And  should  the 
lefain  a  right  of  attachment  at  law.  See  debtor  or  his  partners  attempt  to  avoid  the 
also.  Page  w.  Carpenter,  10  N.  H.  77."  effect  of  the  attachment,  the  creditor  may, 
S.  C.  14  N.  H.  9,  12.  Parker,  C.  J. :  perhaps,  on  application  to  this  court,  ob- 
"  Neither  will  the  fact  that  the  interest  of  tain  an  injunction  to  restrain  them  from 
a  partner  is  of  a  nature  that  is  incapable  any  acts  inconsistent  with  his  right  to  have 
of  actaai  seizure,  and  of  a  reduction  into  tlie  interest  of  his  debtor  sold  upon  the 
possession,  exempt  it  from  a  seizure  and  execution."  pp.  12,  13. 
sale  upon  execution.  Equities  of  redemp-  {q)  In  the  time  of  Lord  Hardwicke 
tioQ  and  other  interests  are  of  that  char-  joint  creditors  were  allowed  in  bankruptcy 
acter,  but  are  nevertheless  subject  to  an  to  prove  their  debts  under  a  separate  com- 
execution  at  law.  It  follows,  tlien,  that  mission  against  one  partner,  or  under  sep- 
the  interest  of  the  defendant  in  the  prop-  |rate  commissions  against  all  the  part- 
er^  of  the  stage  company  was  liable  to  ners,  but  only  for  the  purpose  of  assenting 
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The  rights  of  partnership  creditors  to  a  preference  in  the  dis- 
tribution of  the  partnership    property  must  not  be  token  to  ex- 

to  or  dissenting  from  the  certificate,  and  Ch.  302 ;  McCuIloch  v.  Dashiell,  I  Hair, 

were  considered  to  have  an  equitable  right  &  Gill,  96 ;  Marrill  v.  Neill,  8  Howard, 

to  the  surplus  of  the  separate  estate,  ancr  414.     See  In  re  Marwick,  Daveis,  229 ; 

payment  of  the  separate  creditors.    £x  In  re  Warren,  id.  320 ;  Morris  v.  Morris, 

parte  Baudier,  I  Atk.  98 ;  Ex  parte  Vo-  4  Grattan,  293.     In  Jackson  v.  Cornell,  1 

fuel,  id.  132  ;  Ex  parte  Oldknow,  Co.  B.  Sandf.  Ch.  348,  the  Assistant  Vice-Chan- 
..  ch.  6,  sect.  15  ;  Ex  parte  Cobham,  id.  cellor  said :  "  It  is  not  denied  that  the  rule 
See  Button  v,  Morrison,  17  Ves.  207  ;  of  equity  is  uniform  and  stringent,  that  the 
Ex  parte  Fariow,  1  Rose,  422.  Lord  partnership  property  of  a  firm  shall  all  be 
Thurlow  broke  in  upon  this  rule,  allowing  applied  to  the  partnership  debts,  to  the 
joint  creditors  to  prove  and  take  dividends  exclusion  of  the  creditors  of  die  individoaJ 
under  a  separate  commission,  and  holding  mcmb««  of  the  firm  ;  and  that  the  cred- 
that  a  commission  of  bankruptcy  was  an  itors  of  the  latter  are  to  be  first  paid  out  of 
execution  for  all  the  crcditore,  and  that  no  tlic  separate  effects  of  their  debtor,  before 
distinction  ought  to  be  Inade  between  the  partnership  creditors  can  claim  any 
joint  and  separate  debts,  but  that  they  thing.  See  Wilder  v.  Keeler,  3  Paige, 
ought  to  be  paid  ratably  out  oi  the  bank-  167  ;  Egberts  v.  Wood,  id.  517  ;  Payne  v, 
rupt's  property.  Ex  parte  Haydon,  Co.  Matthews,  6  id.  19  ;  Hutchinson  c.  Smith, 
B.  L.  ch.  6,  sect.  15,  S.  C.  1  tiro.  C.  C.  7  id.  26  ;  1  Story's  Eq.  Jur.  kh  625,  675." 
453 ;  Ex  parte  Copland,  Co.  B.  L.  ch.  6,  And  it  was  held  in  Jackson  v.  Cornell 
§  15,  S.  C.  1  Cox,  429  ;  Ex  parte  Hodg-  that  a  general  assignment  of  his  separate 
son,  2  Bro.  C.  C.  5 ;  Ex  parte  Page,  id.,  property  made  by  an  insolvent  copartner, 
119  ;  Ex  parte  Flintum,  id.  120.  Lord  which  prefers  the  ci^editors  of  the  firm  to 
Rosslyn  restored  the  principle  of  Lord  the  exclusion  of  his  own,  is  fraudulent  and 
Hardwickc's  rule,  (Ex  parte  Elton,  3  Ves.  void  as  to  the  latter.  The  English  rule 
238 ;  Ex  parte  Abell,  4  id.  837,)  which  has  been  discarded  in  Pennsylvania.  Bell 
was  adopted  by  Lord  Eldon  less  out  of  v.  Newman,  5  S.  &  R.  78 ;  In  re  Speny, 
regard  to  the  reason  of  the  rule  itself  than  1  Ash.  347.  And  Lord  Thurlow's  rule 
for  the  sake  of  establishing  a  uniform  prevails  in  Connecticut,  although  the  sur- 
practice.  Ex  parte  Clay,  6  Ves.  813;  viving  partner  be  solvent  and  within  the 
Ex  parte  Kensington,  14  id.  447 ;  Ex  parte  jurisdiction  of  the  court.  Camp  v.  Grant, 
Taitt,  16  id.  193.  See  his  remarks  in  21  Conn.  41.  It  has  been  helfl  in  Massa- 
Chiswell  I*.  Gray,  9  Ves.  126 ;  Barker  v,  chusetts  that  whatever  may  he  the  rule  in 
Goodair,  11  id.  86,  and  such  is  the  English  a  court  of  equity,  an  attachment  of  the 
law.  Gow  on  Part.  31 2.  There  are,  separate  property  of  a  partner  for  a  part- 
however,  three  exceptions  to  this  rule :  nership  debt  is  not  defeated  at  law  by  a 
"  1st,  where  a  joint  creditor  is  the  petition-  subsequent  attachment  of  the  same  prop- 
ing  creditor  under  a  separate  fiat;  2d,  erty  for  his  separate  debt. —  Allen  v.  Wella, 
where  there  is  no  joint  estate,  and  no  sol-  22  Pick.  450.  D&vey,  J. :  "  It  is  urged, 
vent  partner ;  3d,  where  there  aro  no  scp-  however,  on  the  part  of  the  defendants, 
arate  dcbts^  In  the  first  case  the  petition-  that  as  this  court,  as  a  couit  of  law,  have 
ing  creditor,  and  in  the  second  all  the  long  since  recognized  the  principle  that  an 
joint  creditors,  may  prove  against  the  sep-  attachment  of  tlie  goods  of  a  partnership, 
arate  estate  pari  passu  with  the  separate  by  a  creditor  of  one  of  the  partners,  is  not 
creditors.  In  the  last  case,  as  there  are  valid,  as  against  an  after  attachment  by  a 
no  separate  creditors,  the  joint  creditors  partnership  creditor,  it  should  also  adopt 
will  l>e  admitted  pari  passu  with  each  the  converse  of  the  proposition,  giving  a 
other,  upon  the  separate  estate."  CoUyer  like  preference  to  separate  creditors  in 
on  Part.  §  923 ;  Story  on  Part.  ^  378-382.  respect  to  the  separate  property.  But  wo 
But  see  Emanuel  v.  Bird,  1 9  Ala.  596,  think  that  there  is  a  manifest  distinction 
and  Cleghom  v.  Ins.  Bank  of  Columbus,  in  the  two'  coses.  The  restriction  upon 
9  Geo.  319.  The  history  of  the  English  separate  creditors,  as  to  partnership  prop- 
rule  was  reviewed  in  Murray  v.  Muiray,  erty,  arises  not  merely  from  the  nature  of 
5  Johns.  Ch.  60.  It  has  been  adopted  by  the  debt  attempted  to^be  secured,  but  also 
some  American  courts.  Woddrop  v.  from  the  situation  of  the  property  pro- 
Ward,  3  Desaus.  203 ;  Tunno  v.  Tre-  posed  to  be  attadied.  In  such  a  case,  a 
sevant,  2  id.  270  ;  Hall  v.  Hall,  2  McCora,  distinct  moiety  or  other  proportion,  in 
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tend  so  as  to  affect  a  bond  fide  transmutation  of  partnership 
into  private  property  made  prior  to  or  upon  a  dissolution. 
While  the  partnership  remains  and  its  business  is  going  on, 
whether  it  be  in  fact  solvent  or  not,  any  fair  distribution  of  the 
partnership  effects  among  the  members  of  the  firm  cannot  be 
disturbed  by  any  equities  of  creditors  of  the  partnership,  (qq) 

certain  spedfic  articles  of  the  partnership  ship  contract  imposes  precisely  the  same 
property,  cannot  bo  taken  and  sold,  as  one  obligation  npon  each  separate  partner 
partner  has  no  distinct  separate  property  that  a  sole  and  separate  contract  does, 
m  the  partnership  effects.  His  interest  and  that  it  is  not  true  that,  in  joint  con- 
erabraces  only  what  remains  npon  the  tracts,  the  creditor  looks  to  the  credit  of 
final  adjustment  of  the  partnership  oon-  the  joint  estate,  and  the  separate  credi- 
oems.  Bat,  on  the  other  hand,  a  debt  tor  to  that  of  the  separate  estate ;  and 
due  from  the  copartnership  is  the  debt  of  that  there  is  no  express  or  implied  con- 
each  member  of  the  firm,  and  every  indi-  tract]  resulting  from  the  law  of  partner- 
Tidoal  member  is  liable  to  pay  the  whole'  ship,  that  the  separate  estate  shall  go  to 
amount  of  the  same  to  the  creditor  of  the  pay  separate  debts  exidusively ;  but  that, 
firm.  In  the  case  of  the  copartnership,  the  as  the  partnership  creditors  in  equity 
interest  of  the  debtor  is  not  the  right  to  have  a  prior  lien  on  the  partnership 
any  specific  property,  but  to  a  residuum  funds,  chancery  wUl  compel  tliem  to  ex* 
-  wmch  is  uncertain  and  contingent,  while  haust  that  remedy  before  resorting  to 
ibe  interest  of  one  partner  in  his  individual  the  separate  estate ;  but  that,  beyond 
property  i»  that  of  a  present  absolute  in-  this,  both  sets  of  creditors  stand  precise- 
terest  in  the  specific  property.  Each  sep-  ly  equal,  both  at  law  and  in  equity/' 
arate  member  of  the  copartnership  being  Per  kedjidd,  J.  Bard  well  o.  Perry,  19 
thus  liable  for  all  debts  due  from  the  co-  Verm.  292,  303.  Mr.  Justice  Story  says 
partnership,  and  no  objection  arising  from  of  the  English  rule :  "  It  now  stands  as 
anj  interference  with  the  rights  of  others  much,  if  not  more,  upon  the  general 
as  joint  owners,  it  seems  necessarily  .to  fol-  ground  of  authority,  and  the  maxim 
low  that  his  separate  property  may  be  stare  dedns,  than  ut>on  the  ground  of 
weU  adjudged  to  be  liable  to  be  attached  any  equitable  reasoning."  Story  on 
and  held  to  secure  a  debt  duo  ftom  the  Part.  ^377.  And  he  says  further:  "  It 
eopartnership."  And  in  the  distribution  is  not,  perhaps,  too  much  to  say,  that  it 
of  the  estates  of  deceased  insolvent  debt-  rests  on  a  foundation  as  questionable 
ora,  partnership  debts  are  paid  ratably  with  and  as  unsatisfactory  as  uny  rule  in  the 
the  private  claims.  Sparhawk  v.  Russell,  whole  system  of  our  jurisprudence,"  but 
10  Mete.  305.  But  in  New  Hampshire  "  should  be  left  undisturbed,  as  it  may 
tine  English  rule  has  been  adopted  in  t^e  not  be  easy  to  substitute  any  other  rule 
law,  to  its  fullest  extent,  and  where  real  which  would  uniformly  work  with  per- 
eitate  of  one  partner  was  set  off  on  execu-  feet  equality  and  equity.''  \  382.  Chan- 
tion  for  a  debt  due  from  the  partnership,  cellor  Kent,  on  the  other  hand,  remarks  : 
and  afterwards  the  same  land  was  set  off  '^  For  my  part,  I  am  free  to  confess  that 
Ibr  a  separate  debt  of  the  same  partner,  I  feel  no  hostili^  to  the  rule,  and  think 
the  last  levy  was  held  to  prevail  over  the  that  it  is,  upon  the  whole,  reasonable  and 
first  and  to  give  the  legal  title.  Jarvis  v,  *"  just"  3  K£nt,  65,  note. 
Biboks,  3  Foster,  136.  —  The  conclusion  {qq)  Ex  parte  Rnfiin,  6  Ves.  119; 
of  the  Supreme  Court  of  Vermont  on  this  Allen  v.  Center  Valley  Co.,  21  Conn, 
question  is  as  follows :  "  That  a  partner-  130. 
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SECTION    XVI. 

LIMITED   PARTNERSHIP. 

This  species  of  partnership  has  been  but  recently  introduced 
into  this  country,  but  has  already  been  adopted  in  very  many 
of  our  States,  and  promises  to  be  of  great  utility,  (r)  We 
have  borrowed  it  from  the  continent  of  Earope,  as  it  is  wholly 
unknown  in  English  practice,  and  is  not  recognized  by  the  com- 
mon law  of  England.  The  limited  partnerships  sometimes 
spoken  of  in  English  cases  and  text-books,  mean  *only  what 
may  be  called  joint  adventure,  or  a  partnership  limited  to 
a  particular  business. 

With  us,  a  limited  partnership,  or,  as  it  is  sometimes  called, 
a  special  partnership,  is  a  very  different  thing.  The  purpose  of 
it  is  to  enable  a  party  to  put  into  the  stock  of  a  firm  a  definite 
sum  of  money,  and  abide  a  responsibility  and  share  a  profit 
which  shall  be  in  proportion  to  the  money  thus  contributed, 
and  no  more.  By  the  common  law  of  partnership,  he  who  had 
any  interest  in  the  stock,  and  received  any  proportion  of  the 
profits,  was  a  partner,  and  as  such  liable  in  solido  for  the  whole 
debts  of  the  firm.  Capitalists  were  therefore  unwilling  to  place 
their  capital  in  the  stock  of  a  trading  company,  unless  advan- 
tages were  offered  them  equivalent  to  this  great  risk.  Men  of 
business  capacity,  who  had  only  their  skill,  industry,  and  integ- 
rity, could  not  always  borrow  adequate  capital,  because  they 
could  not  give  absolute  security ;  and  they  could  not  pay  as  a 
premium  for  the  risk  more  than  legal  interest,  because  the  usury 
laws  prohibited  this.  But  they  tnay  now  enter  into  an  arrange- 
ment with  a  capitalist,  by  which  they  receive  from  him  ade- 
quate means  for  carrying  on  their  business  profitably,  paying 
him  a  fair  share  of  the  profits  earned  by  the  combination  of  his 
capital  and  their'  labor,  Avhile  he  runs  the  risk  of  losing  the 

(r)  New  York,  Massachusetts,  Rhode  Una,  Georgia,  Alabama,  Florida,  Missis- 
Island,  Connecticut,  Vormont,  New  Jer-  sippi,  Indiana,  Michigan,  Illinois,  Ken- 
sey,  Pennsylvania,  Maryland,  South  Caro-    tucky,  Virginia. 
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capital  which  is  thus  earning  him  a  profit,  but  knows  that  he 
can  lose  no  more. 

Partnerships  of  this  kind  being,  as  has  been  stated,  wholly 
unknown  to  the  common  law,  are  authorized  and  regulated 
only  by  statute.  And  these  statutes  differ  considerably  in  the 
several  States.  But  the  provisions  are  generally  to  the  follow- 
ing efTecL  First,  there  must  be  one  or  more  who  are  general 
partners,  and  one  or  more  who  are  special  partners ;  secondly, 
the  names  of  the  special  partners  do  not  appear  in  the  firm, 
nor  have  they  all  the  powers  and  duties  of  active  members ; 
thirdly,  the  sum  proposed  to  be  contributed  by  the  special 
partners  must  be  actually  paid  in ;  fourthly,  the  arrangement 
must  be  in  writing,  specifying  the  names  of  the  partners, 
amount  paid  in,  &c.,  which  is  to  be  acknowledged  before  a 
magistrate,  and  then  recorded  and  advertised,  in  such  way  as 
shall  give  the  public  distinct  knowledge  of  what  it  is,  'and  who 
they  are,  that  persons  dealing  with  thfi  firm  give  credit  to. 
Besides  these  general  provisions,  others  of  a  more  particular 
nature  are  sometimes  introduced.  Thus,  in  some  States,  no 
special  partnership  may  carry  on  the  business  of  insurance  or 
banking.  And  there  are  often  special  provisions  to  give  greater 
security  to  the  public  and  persons  dealing  with  such  firms. 
But  for  these  we  must  refer  the  reader  to  the  statutes  of  the 
several  States. 

A  special  partner,  complying  with  the  requirements  of  the^ 
law,  cannot  be  held  as  personally  liable  for  the  debts  of  the 
firm ;  although,  of  course,  the  whole  amount  which  he  contrib- 
utes  goes  into  the  fund  to  which  the  creditors  of  the  firm  may 
look. 

There  has  been  as  yet  very  little  adjudication  of  questions 
"which  have  arisen  under  these  statutes,  —  none  of  importance, 
that  we  are  aware  of,  but  those  which  determine  that  the 
special  partner  must,  at  his  own  peril,  comply  precisely  with 
the  requirements  of  the  statutes.  Any  disregard  of  them,  or 
-want  of  conformity,  although  it  be  accidental  and  entirely 
innocent  on  his  part,  or  any  material  mistake  by  another,  as 
by  the  printer  who  prints  the  advertisement,  deprives  him  of  the 
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benefit  of  the  statute.      He  is  then  a  partner  at  common  law, 
and,  as  such,  liable  in  solido  for  the  whole  debts  of  the  firm,  {s) 

(s)  Hubbard  v.  Morgan,  U.  S.  D.  C.  of  what  it  was.    Instead  of  calling  the 

for  N.  Y.  May,  1839,  cited  in  3  Kent,  36 ;  contribution    $5,000,  when   it   was   but 

Argall  V.  Smith,  3  Denio,  435.    In  this  $2,000,  if  it  had  called  it  $2,000,  when  it 

case,  whir h  was  decided  bj  the  Court  of  was  in  fact  $5,000,  it  might  hare  been 

Errors  of  New  York,  nnanimously,  it  was  well  urged,  in  the  absence  of  all  ill-desagn 

held,  that  the  publication  of  the  amount  or  personal  fault  on  the  part  of  the  special 

contributed    by   the  speciid   partner   as  partner,  that  this  error  could  not  roialead 

$5,000,  whereas  it  was  $2,000,  left  upon  the  public,  or  any  dealer  with  the  firm  to 

him  all  the  liabilities  of  a  general  part-  his  injury,  as  it  made  the  grounds  of  credit 

ner.    The  argument  of  Spencer,  Senator,  less  than  their  actoal  value,  instead  of,  as 

who  alone  gives  the  reasons  of  the  decis-  in  the  case  at  bar,  making  them  more, 

ion,  turns  upon  the  necessity  of  a  true  But  even  then  the  necessity  of  a  strict 

advertisement;  he  regards  an  erroneous  compliance  with  the  provisions  of  the 

advertisement  as  no  advertisement  at  all.  statute  might  be  sufficient  to  hold  the 

But  suppose  the  error  had  been  the  reverse  special  partner  as  a  general  one. 
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CHAPTER    XIII. 


NEW  PARTIES   BY  NOVATION. 


The  term  novation  has  not  been  much  used  in  Engh'sh  or 
American  law,  but  may  be  found  in  some  late  English  cases ; 
and  the  thing  itself,  or  this  form  of  contract,  may  be  found  in 
many  cases,  both  in  England  and  in  this  country.  The  word 
is  borrowed  from  the  civil  law,  where  it  forms  an  important 
topic ;  and  we  may  find  a  clear  statement  of  its  principles  in 
Pothier's  work  on  Contracts,  (ss)  It  is  defined  thus  :  a  trans- 
action whereby  a  debtor  is  discharged  from  his  liability  to  his 
original  creditor,  by  contracting  a  new  obligation  in  favor  of  a 
new  creditor,  by  the  order  of  his  original  creditor.  Thus,  A  owes 
B  one  thousand  dollars ;  B  owes  C  the  same  sum,  and  at  the 
request  of  C  orders  A  to  pay  that  sum',  when  it  shall  fall  due,  to 
C.  To  this  A  consents,  and  B  discharges  A  from  all  obligation 
to  him.  A  thus  contracts  a  new  obligation  to  C,  and  his  orig- 
inal obligation  to  B  is  at  an  end.  By  the  civil  law,  any  new 
contract  entered  into  for  the  purpose  and  with  the  effect  of  dis- 
solving an  existing  contract  was  regarded  as  a  novation,  and  in 
the  above  case  the  civil  law  would  recognize  two  sorts  of  con- 
tracts of  novation ;  the  contract  by  which  A  is  discharged  from 
his  liability  to  B  by  contracting  a  new  obligation  to  C,  and  the 
novation  by  which  B  would  be'discharged  from  his  obligation 
to  C  by  procuring  A  as  a  new  debtor.  This  distinction  has  not 
been  preserved  in  the  common  law,  and  the  rights  and  obliga- 
tions of  the  parties  in  both  cases  are  governed  by  the  same  rule. 

A  leading  English  case  on  this  subject  is  Tatlock  v.  Har- 
ris, {t)     It  will  be  seen,  from  the  statement  of  the  cases  in  *the 

(ts)  Part.  3,  ch.  2,  art.  1.  the  defendant  alone,  in  favor  of  a  fictitioas 

{t)  3  T.  R.  174.    In  this  case  it  was  de-  person,  (which  was  known  to  all  parties 

termined  that  where  a  bill  of  excbicflge  concerned  in  drawing  the  bill,)  and  the 

was  drawn  by  the  defendant  and  others  on  defendant  received  the  value  of  it  from 
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note,  that  the  principle  deducible  from  them  is,  that  if  A  owes 

B,  and'B  owes  C,  and  it  is  agreed  by  these  three  parties  that  A 
shall  pay  this  debt  to  C,  and  A  is  by  this  agreement  discharged 
from  Kis  debt  to  B.  and  B  is  also  dischargee^  from  his  debt  to 

C,  then  there  is  an  obligation  created  from  A  to  C,  and  C  may 
bring  an  action  against  A  in  his  own  name.  (U) 

This  would  certainly  seem  to  be  in  contradiction  or  exception 


the  second  indoreer,  a  bondjide  holder  for 
valuable  consideration  might  recover  the 
amount  of  it  in  an  action  ajrainst  the  ac- 
ceptor for  money  paid,  or  money  had  and 
received ;  and  l^uller^  J.,  puts  this  case : 
"  Suppose  A  owes  B  .£100,  and  B  owes  C 
£100,  and  the  three  meet,  and  it  is  agreed 
between  them  that  A  shall  pay  C  the 
.£100,  B's  debt  is  extinguished,  and  C. 
may  recover  that  sura  against  A."  — So  in 
Wilson  V.  Coupland,  5  Bam.  &  Aid.  228, 
where  the  plaintiffs  were  creditors  and  the 
defendants  were  debtors  to  the  firm  of 
"  T.  &  Co.,"  and  by  consent  of  aJl  partieSy 
an  arrangement  was  made  that  the  de- 
fendants should  pay  to  the  plaintiffs  the 
debt  duo  from  ttem  to  "  T.  &  Co.,"  it 
was  held,  that  as  the  demand  of  "  T.  & 
Co.,"  on  the  defendants  was  for  money 
had  and  receivc<l,  the  plaintifis  might  re- 
cover against  the  defendants  on  a  count 
for  money  had  and  received,  Best^  J., 
saying,  "  A  chose  in  action  is  not  assigna- 
ble without  the  consent  of  all  parties. 
But  here  all  parties  have  assented,  and 
from  the  moment  of  the  assent  of  the  de- 
fendants it  seems  to  me  that  the  sum  due 
from  the  defendants  to  *T.  &  Co.*  be- 
came money  had  and  received  to  the  use 
of  the  plaintiffs."  The  case  of  Heaton  tr. 
Angier,  7  New  Hamp.  397,  furnishes  an 
excellent  illustration  of  this  principle. 
That  was  an  action  of  assumpsit  for  a 
wagon  sold  and  delivered.  The  defend- 
ant, having  bought  the  wagon  of  the 
plaintiff  at  auction,  sold  it  immediately 
afterwards  on  the  same  day  to  one  John 
Chase.  Chase  and  the  defendant  then 
went  to  the  plaintiff,  and  Chase  agreed  to 
pay  the  price  of  the  wagon  to  the  plaintiff 
for  the  defendant,  and  the  plaintiff  agreed 
to  take  Chase  as  paymaster.  Heldy  that 
the  debt  due  from  the  defendant  to  the 
plaintiff  was  extinguished.  Greeuy  J.,  hav- 
ing cited  the  case  put  by  Buller  in  Tat* 
lock  r.  Harris,  said :  "  The  case  put  by 
Buller  is  the  very  case  now  before  us.  Hel- 
ton, Angier,  and  Chase  being  together,  it 
was  agreed  between  them  that  the  plaintiff 
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should  take  Chase  as  his  debtor  for  the 
sum  due  from  the  defendant.  The  debt 
(^ue  to  the  plaintiff  from  the  defendant 
was  thus  extinguished.  It  was  an  accord 
executed.  And  Chase,  by  assuming  tiie 
debt  due  to  the  plaintiff,  must  l>e  consid- 
ered as  having  paid  that  amount  to  the 
defendant,  as  part  of  the  price  he  was  to 
pay  the  defendant  for  the  wagon."  Sec 
also  Thompson  v.  Percival,  5  Bam.  &  Ad. 
925,  3  N.  &  M.  171.  —  And  in  such  case 
the  defendant's  undertaking  is  not  to  pay 
the  debt  of  a  third  person  within  the 
meaning  of  the  statute  of  frauds.  Bird  r. 
Gammon,  3  Bing.  N.  C  883 ;  Meert  r. 
Moessard,  1  Moore  &  Payne,  8 ;  Arnold 
V.  Ljrman,  17  Mass.  400;  French  r. 
French,  2  M.  &  Gr.  644,  3  Scott,  N.  R. 
125 ;  Blunt  v.  Boyd,  3  Barb.  209. 

(tt)  So  if  in  such  case  the  promise  of 
A  to  pay  C  is  conditional,  ns  to  pay  what- 
ever may  hereafter  be  found  due  from  A 
to  B,  and  after  such  amount  is  ascertained, 
but  before  it  is  paid,  B  becomes  bankmpt, 
still  C  may  sue  A  for  the  amount  of  A's 
debt  to  B.  Crowfoot  i'.  Gnmey,  9  Bing. 
372.  Sec  also  Hodgson  v.  Anderson,  3  B. 
&  C.  842.  —  It  is  to  be  borne  in  mind  that 
in  order  to  constitute  an  a.sBignment  of  a 
debt  or  a  novation,  so  as  to  enable  the 
transferree  to  bring  an  action  in  his  own 
name  in  a  court  of  laWy  the  assent  of  the 
debtor  to  the  agreed  transfer  is  absolutely 
essential,  and  there  must  be  a  promise 
founded  on  sufficient  consideration  to 
pay  it  to  the  transferree.  In  equity^ 
however,  it  is  otherwise,  and  there  need 
be  no  promise  by  the  debtor  to  the  as- 
signee in  order  to  entitle  him  to  sue  in  his 
own  name.  Lord  Eldon  in  Ex  parte 
South,  3  Swanst.  392 ;  Tibbits  r.  George, 
5  Ad.  &  Ell.  1 15,  1 16 ;  Bobbins  v.  Bacon, 
3  Greenl.  B.  (2d  ed.)  346,  and  note; 
Blin  V.  Pierce,  20  Verm.  25  ;  L'Estrange 
V.  L'Estrange,  1  £.  L.  &  £.  153,  and 
note ;  Van  Buskirk  v.  Hartford  Fire  Ins. 
Co.  14  Conn.  141  ;  Mandeville  v.  Welch, 
5  Wheaton,  277 ;  Gibson  r.  Cooke,  20 
Pick.  15. 
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to  the  ancient  rulcj  that  a  personal  contract  cannot  be  assigned 
so  as  to  give  the  assignee  a  right  of  action  in  his  own  name. 
But  it  is  not  so  much  an  exception  as  a  different  thing.  It  is 
the  case  of  a  new  contract  formed  and  a  former  contract  dis- 
solved. And  the  general  principles  in  relation  to  consideration 
attach  to  the  whole  transaction,  {u)  Thus,  to  •give  to  the  trans- 
action its  full  legal  efficacy,  the  original  liabilities  must  be  ex- 
tinguished. For  if  the  debt  from  A  to  B  be  not  discharged  by 
A's  promise  to  pay  it  to  C,  then  there  is  no  consideration  for 
this  promise,  and  no  action  can  be  maintained  upon  it ;  (v)  but 

(h)  Thus  in  order  tbat  an  assignment  here  attempted  to  be  entered  into  can  be 
of  a  chose  in  action  should  be  valid  made,  without  an  entire  change  of  the 
against  the  creditors  of  the  assignor,  it  original  rights  and  liabilities  of  the  parties 
must  be  bondjide  and  upon  adequate  con-  to  it.  There  is  to  be  a  deposit  of  money 
sideration.  L^ngley  v.  Berry,  14  New  for  the  payment  of  a  prior  debt,  an  agree- 
Uamp.  82;  Giddings  v.  Coleman,  12  ment  to  hold  the  money  for  this  purpose, 
New  Hamp.  153.  The  assignment,  how-  and  an  agreement  on  the  part  ot  a  third 
ever,  need  not,  although  in  writing,  ex-  person  to  accept  it  in  compliance  with  this 
press  to  be  for  value  received.  Johnson  arrangement.  It  is  made  through  the 
V.  Thayer,  17  Maine,  401  ;  Legro  v.  Sta-  agency  of  three  individuals,  for  the  pur- 
ples, 16  Maine,  252;  Adams  v.  Robin-  pose  of  payment ;  and  it  can  have  no  other 
son,  1  Pick.  461.  It  is  sufficient  if  it  be  effect  than  to  extinguish  the  original  debt, 
so  in  point  of  fact;  and  this  must  be  proved  and  create  a  new  liability  of  debtor  and 
aliundt;  than  from  the  face  of  the  paper,  creditor  betwixt  the  person  holding  the 
Langley  v.  Berry,  sup;ra.  money  and  tlje  individual  who  is  to  receive 

(r)  Cuxon  v.  Chadley,  3  B.  &  C.  591 ;  it.  On^n}^thcr  supposition  there  would 
Butterfield  v.  Hartshorn,  7  New  Hamp.  be  a  duplicate  liability  for  the  same  debt ; 
345.  This  was  an  action  of  assumpsit  and  the  deposit,  instead  of  being  a  pay- 
for  money  had  and  received.  The  plain-  ment,  would  be  a  mere  collateral  security, 
tLflf  held  a  claim  against  the  estate  of  a  which  is  totally  different  from  the  avowed 
person  deceased.  The  executor  of  the  object  of  the  parties.  To  entitle  tlie  plain- 
estate  sold  a  form  belonging  thereto  to  the  tiff  to  recover,  there  must  be  an  extin- 
dcfendant,  and  left  in  the  defendant's  guishment  of  the  original  debt ;  and  it  is 
hands  a  portion  of  the  purchase-money  to  questionable  whether,  in  cases  of  this  kind, 
pay  the  plaintiff  and  other  creditors  their  any  thing  can  operate  as  an  extinguish- 
demands  against  the  estate,  which  the  ment  of  the  original  debt,  but  payment, 
defendant  promised  the  executor  to  pay.  or  an  express  agreement  of  the  'creditor 
This  action  was  brought  to  recover  the  to  take  another  person  as  his  debtor  in 
amount  of  the  plaintiff^s  demand.  HeM,  discharge  of  th(f  original  claim."  See 
tbat  he  conid  not  recover.  Upham^  J.,  also  Warren  v.  Batchelder,  15  N.  H.  129. 
"  The  principal  question  in  this  case  is,.  —  Wharton  v.  Walker,  4  B.  &  C.  163. 
whether  the  plaintiff  can  avail  himself  of  In  this  case  A  being  indebted  to  B,  gave 
the  promise  made  by  the  defendant  to  the  him  an  order  upon  C,  who  was  A's  ten- 
executor —  he  never  having  agreed  to  ac-  ant,  to  pay  B  the  amount  that  should  be 
cept  the  defendant  as  his  debtor,  nor  due  from  C  to  A,  from  the  next  rent.  B 
having  made  any  demand  of  him  for  the  sent  the  order  to  the  tenant  C,  but  had 
money  prior  to  the  commencement  of  this  not  any  direct  communication  with  him 

unit In  cases  of  this  kind,  a  con-  upon  the  subject.    At  the  next  rent-day 

tract,  in  order  to  be  binding,  must  be  C  produced  tlie  order  to  A,  and  promised 
mutual  to  all  concerned ;  and  until  it  is  him  to  pay  the  amount  to  B,  and  upon  re- 
completed  by  the  assent  of  all  interested  ceiving  the  difference  between  the  amount 
it  is  liable  to  bo  defeated,  and  the  money  of  the  order  and  the  whole  rent  then  due,  A 
deposited  countermanded.  It  seems,  also,  gave  C  a  receipt  for  the  whole.  B.  afcer- 
to  be  clear,  that  no  contract  of  the  kind  wards  sued  C  to  recover  the  amoimt  of  the 

[195] 


190*  THE  LAW   OP   CONTRACTS.  [BOOK  I. 

if  this  liability  be  discharged,  *then  it  is  a  sufficient  considera- 
tion ;  and  if  at  the  same  time  C  gives  up  his  claim  on  B  as  the 
ground  on  which  B  orders  A  to  pay  C,  then  the  consideration 
for  whicJi  A  promises  to  pay  C  may  be  considered  as  moving 
from  C.     An  order  addressed  by  a  creditor  to  his  debtor,  direct- 
ing him  to  pay  the  debt  to  some  one  to  whom  the  creditor  is 
indebted,  operates  as  a  substitution  of  the  new  debt  for  the  old 
one,  when  it  is  presented  to  the  debtor,  and  assented  to  by  him, 
and  not  before ;  and  also  provided  this  third  party  gives  up  his 
original  claim  against  the  first  creditor,  and  not  otherwise,  (w) 
The  mutual  assent  of  all  the  three  parties  is  necessary  to  make 
it  an  effectual  novation,  or  substitution;    for  so  long  as  the 
debtor  has  made  no  promise,  or  come  under  no  obligation  to  the 
party  in  whose  favor  the  order  is  given,  it  is  a  mere  mandate, 
which  the  creditor  may  revoke  at  his  pleasure,  (x)     And  if  the 
the  person  in  whose  favor  the  order  is  drawn  has  in  considera- 
tion thereof  discharged  the  debt  due  to  him,  and  so  may  bold 
this  order  as  against  the  creditor  giving  it,  still  it  is  not  a 
novation.     He  must  sue  in  the  name  of  the  party  drawing  the 
order,  unless  the  person  on  whom  it  is  made  has  agreed  with 


•order,  in  an  action  for  money  had  and  {w)  Ford  v,  Adams,  2  Barbour,  Sup. 
received,  and  upon  an  account  stated.  It  Ct.  349.  Where  a  declaration  alleged 
was  held  by  the  whole  Court  of  King's  that  oneJ.S.,  being  indebted  to  the  plain- 
Bench,  that  he  could  not  recover  on  tiff,  made  and  delivered  to  him  his  order 
either  count,  because  the  debt  from  A  to  in  writing,  directed  to  the  defendant,  to 
B  wa.s  not  extinguished,  jBaw/cy,  J.,  say-  deliver  to  the  plaintiff  or  bearer  a  certain 
ing:  "If,  by  an  agreement  between  the  quantity  of  wood ;  and  diat  the  defendant, 
three  parties,  the  plaintiff  had  undertaken  being  indebted  to  J.  S.,  in  consideration 
to  look  to  the  defendant,  and  not  to  his  thereof  accepted  the  said  order,  and  prom- 
original  debtor,  that  would  have  been  ised  to  deliver  the  wood,  according  to  the 
binding,  and  the  plaintiff  might  have  main-  tenor  and  effect  of  such  order  and  the  ac- 
tained  an  action  on  sucfi  a^cment ;  but  ceptance  thereof;  Jleld,  on  demurrer,  that 
in  order  to  give  him  that  right  of  action  the  defendant's  acceptance  of  the  order, 
there  must  be  an  extinguishment  of  the  «nd  his  promise  to  deliver  the  wood,  were 
intenucdilite  debt.  No  such  bargain  was  without  any  consideration,  and  therefore 
made  between  the  parties  in  this  case,  void ;  and  that  the  plaintiff  could  not 
Upon  the  defendant  s  refusing  to  pay  the  maintain  an  action  agamst  him  thereon, 
plaintiff,  the  latter  might  still  sue  A,  and  (x)  Owen  v.  Bowen,  4  Carr.  &  Payne, 
this  brings  the  case  within  Cuxon  v.  93.  In  this  case  A  gave  a  sum  of  monev 
•Chadley,  3  B.  &  C.  591."  See  also,  into  the  hands  of  B,  to  pay  to  C,  but  6 
French  v.  French,  2  M.  &  Gr.  644,  3  had  not  paid  it  over.  It  was  held,  that  if 
.Scott,  N.  R.  125  ;  Thomas  v.  Schillibeer,  C  hati  not  consented  to  receive  this  sum 
1  Mees.  &  Welsh.  124 ;  Moore  v.  Hill,  2  of  B,  A  might  countermand  the  authority 
Peake,  10 ;  Maxwell  v.  Jameson,  2  B.  &  and  recover  it  back  from  B.  See  also. 
Aid.  55 ;  Short  v.  City  of  New  Orleans,  Gibson  v.  Minet,  1  Carr.  &  Payne,' 
4  Louis.  Ann.  281 ;  McKinney  v.  Alvis,  247. 
H  111.  34. 
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him  in  whose  favor  it  is  made  to  comply  with  the  order,  (p) 
•And  if  the  action  is  brought  in  the  name  of  the  original  credi- 
tor, it  is  subject  to  the  equitable  defences  which  may  ^xist  be- 
tween him  and  the  debtor.  But  after  such  assent  or  agreement 
is  given,  then  the  order  is  irrevocable,  and  neither  party  can 
recede  from  the  agreement  (z)  The  old  debt  is  entirely  dis- 
charged. 

It  will  be  seen,  therefore,  that  in  such  case  the  debtor  does 
not  undertake  to  pay  the  debt  of  another,  but  contracts  an  en- 
tirely new  debt  of  his  own,  the  consideration  of  which  is  the 
absolute  discharge  of  the  old  debt.  Consequently  this  new 
promise  is  not  within  the  provisions  of  the  Statute  of  Frauds, 
relating  to  a  promise  to  pay  the  debt  of  another,  {a) 

There  is  one  point  upon  which  some  uncertainty  exists  as  to 
the  principles  of  the  civil  law  concerning  novation,  but  upon 
which  the  rule  of  the  common  law  is  clear.  If  the  order  be  for 
less  than  the  whole  debt  due  from  him  on  whom  it  is  made  to 
the  maker,  it  seems  not  to  be  entirely  agreed  upon  by  civilians 
whether  such  an  order,  assented  to  and  complied  with,  would 
or  would. not  discharge  the  whole  of  the  original  debt.  But 
there  can  be  no  doubt  that  by  the  common  law  it  would  be  a 
discharge  only  pro  tanlOj  unless  there  were  a  distinct  agreement 
and  a  valid  promise  that  it  should  be  taken  for  the  whole,  {b) 

(y)  The  agreement  of  afl  parties  is  abso-  Snp.  Ct.  258;  Hodges  v.  Eastman,  12 
lately  essential  to  complete  this  contract,  Verm.  358;  Surtees  v.  Hubbard,  4  Esp. 
and  unless  there  is  a  promise  by  the  203.  In  this  case  Lord  Ellenborough  ob- 
debtor  to  pay  the  new  substituted  creditor  served  :  "  Choses  in  action  gencniUy  are 
the  amount  for  which  he  was  originally  not  assignable.  Where  a  party  entitled 
liable  to  his  own  creditor,  there  is  no  priv-  to  money  assigns  over  his  mterest  to  an- 
ity  of  contract,  and  an  action  at  law  will  other,  the  mere  lict  of  assignment  does  not 
not  lie  by  the  transferreo  in  his  own  name,  entitle  the  assignee  to  maintain  an  action 
Williams  w.  Everett,  14  East,  582 ;  Man-  for  it.  The  debtor  may  refuse  his  assent ; 
devillc  V.  Welch,  5  Wheaton,  277  ;  Trus-  he  may  have  an  account  against  the  assign- 
toes  of  Howard  College  v.  Pace,  1 5  Geo.  or,  and  wish  to  have  his  set-off ;  but  if  there 
486;  Gibi^on  &.  Cooke,  20  Pick.  18.  See  is  any  thing  like  an  assent  on  the  part 
Wharton  v.  Walker,  4  B.  &C.  163  ;  Scott  of  the  holder  of  the  money,  in  that,  case 
r.  Porcher,  3  Mer.  652  ;  Wedlake  v.  Hur-  I  think  that  this,  [assumpsit  for  money 
ley,  1  Cit).  &  Jer.  83 ;  Baron  v.  Husband,  had  and  received,]  which  is  an  equita- 
4  Bam.  &  Ad.  614.  But  see  Hall  v.  hie  action,  is  maintainable.''  Beecker  v. 
Marston,  17  MtLSs.  575.  —  And  the  credi-  Bjecker,  7  Johns.  103;  Holly  r.  Rath- 
tor  must  also  consent  to  take  the  new  bone,  8  id.  149  ;  Norris  v.  Hall,  18  Maine, 
debtor  as  his  sole  security,  and  to  extin-  332  ;  Clement  v.  Clement,  8  N.  H.  472. 

§ibh  his  claim  against  his  former  debtor.         (a)  Bird  v.  Gammon,  3  Bing.  N.  C. 

uttertield  v.  Hartshorn,?  New  Hamp.  345.  883  ;  Blunt  v.  Boyd,  3  Barb.  209. 
(z)  See   Ainslie  v.  Boynton,  2  Barb.        (6)  Heathcote  v.  Crookshanks,   2   T. 
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R.   27 ;  Fitch  v.   Satton,  5  'East,  230 ;  to  an  asfiiCTment  of  any  portion  of  the 

Pinners  case,  5  Co.  R.  117;  Cumber  v.  debt  or  li&illtj,  and  does  not  authorize 

Wane,  1  Strange,  426.  •  See  also  Sibree  the  institution  of  a  suit  in  the  name  of  the 

V.   Tripp,   15  M.  &  W.  23,  where  the  assignee  for  the  whole  or  any  part  of  the 

case  of  Camber  v.  Wane  was  much  dis-  sum    due  from    the  debtor.     Gibson  u. 

cussed,  and  somewhat  qualified .  —  Neither  Cooke,  20  Pick.  1 5  ;  Mandeyille  r.  Welch, 

will  an  order  or  draft  for  part  only  of  a  5  Wheaton,  277  ;  Robbins  v.  Bacon,  3 

debt  due  from  the  drawee  to  the  drawer,  Greenl.  346,  (2d  ed.)  and  note, 
without  the  consent  of  the  drawee,  amount 
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CHAPTER    XIV. 

NEW   PARTIES   BY   ASSIGNMENT. 

Sect.  I.  —  Of  Assignments  of  Choses  in  Action. 

Any  right  under  a  contract,  either  express  or  implied,  which 
has  not  been  reduced  to  possession^  is  a  chose  in  action  ;  (c)  and 
is  so  called  because  it  can  be  enforced* gainst  an  adverse  party 
only  by  an  action  at  law.  At  common  law,  the  transfer  of  this 
chose  in  action  was  entirely  forbidden.  The  reason  was  this. 
A  chose  in  action,  by  its  very  nature  and  definition,  is  a  right 
which  cannot  be  enforced  against' a  reluctant  party,  excepting 
by  an  action,  ^or  suit  at  law.  And  if  this  be  transferred,  the 
only  thing  which  passes  is  a  right  to  go  to  law ;  and  so  much 
did  the  ancient  law  abhor  litigation,  that  such  transfers  were 
wholly  prohibited,  (d) 

(c)   2  Bl.   Com.  396,  397 ;  1   Dane's  tain  trover  for  the  conversion  of  the  per- 

Abr.  92.     Choses  in  action  are  not  limited,  sonal  piUperty  of  the  corporation  before 

however,  to  rights  arising  under  contracts,  the  plaintiif  was  appointed  receiver.     See 

"Blackstone  seems  to  have  entertained  the  also,  Hall  v.  Robinson,  2  Comst.  293. 

opinion,  that  the  term  cAose,  or  thing  in  (e/]  "  It  is  to  be  observed,  that  by  the 

action,  only  incladed  debts  due,  or  dam-  ancient  maxim  of  the  common  law,  a  right 

ages  recoverable  for  the  breach  of  a  con-  of  entir  or  a  chose  in  action  cannot  be 

tract,  express  or  implied.    But  this  defini-  granted  or  transferred  to  a  stranger,  and 

tion  is  too  limited.     The  term  chose  in  thereby  is  avoided  great  oppression,  in- 

action  is  used  in  contradistinction  to  chose  jniy,  and  iiyustice."     Co.   Litt.  266,  a. 

in  possession.    It  includes  all  rights  to  per-  So  again  in  Lampet's  case,  10  Co.  R.  48, 

sbnal  property  not  in  possession  which  may  Lord  Coke  says  :  "  The  great  wisdom  and 

be  enforced  by  action ;  and  it  makes  no  policv  of  the  sages  and  founders  of  our 

difierenoe  whether  tfie  owner  has  been  de-  law  nave  provided,  that  no   possibility, 

prived  of  his  property  by  the  tortious  act  right,  title,  nor  thing  in  action,  shall  be 

of  another,  or  by  his  breach  of  a  contract,  granted  or  assigned  to  strangers,  for  that 

express  or  implied.     In  both  cases,  the  would  be  the  occasion  of  multiplying  of 

debt  or  damages  of  the  owner  is  a  '  thing  contentions  and  suits,  of  great  oppression 

in  action.' "    Per  Bronson,  C.  J.,  Gillet  u.  of  the  people,  and  chiefly  of  terre-tenants, 

Fairchild,  4  Denio,  80.    It  was  accord-  and  the  subversion  of  the  due  and  equal 

ingly  held  in  that  case  that  a  receiver  of  execution  of  justice."    At  what  time  this 

an  msolvent  corporation,   who  was  em-  doctrine,  which,  it  is  said,  had  relation 

powered  by  law  to  sue  for  and  recover  originally  only  to  landed  estates,  was  first 

"  all  the  estate,  debts,  and  things  in  action,'*  adjudged  to  be  equally  applicable  to  the 

belonging  to  the  corporation,  might  main-  assignment  of  a  mere  personal  chattel  not 
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Courts  of  equity  have,  for  a  long  time,  disregarded  this 
rule;  (e)  and  they  permit  the'  assignee  of  a  chose  in  action  to 
sustain  an  action  in  his  own  name.  (/)     Such  an  •assignment 

t»  possession,  it  is  not  easy  to  decide ;  it  right  to  sue  in  their  names  for  the  debt, 
seems,  however,  to  have  l)een  so  settled  at  It  is  quite  new  to  me,  that,  in  such  a  sim- 
a  very  early  period  of  our  history,  as  the  pie  case  as  that,  this  court  allows,  in  the 
works  of  our  oldest  text-writers,  and  the  first  instance,  a  bill  to  be  filed  against  the 
reports  contain  numberless  observations  debtor,  by  the  person  who  has  become  the 
and  cases  on  the  subject.  Chitty&Uulme  assig^nee  of  the  debt.  I  admie  that,  if 
on  Bills,  p.  6.  —  But  it  is  to  be  observed  special  circumstances  are  stated,  and  it  is 
that  the  king  was  always  an  exception  to  represented  that,  notwithstanding  the  right 
this  rule,  for  he  might  alwavs  either  grant  which  the  party  has  obtained  to  sue  in  the 
or  receive  a  possibility  or  chose  in  action  name  of  tne  creditor,  the  creditor  will  in- 
by  assignment.  Brcverton's  case,  l)y<?r,  tcrfere  and  prevent  the  exercise  of  that 
30,  b  ;  Co.  Litt.  232,  b,  note  1 .  And  it  right,  this  court  will  interpose  for  the  pur- 
seems  that  in  this  country  the  same  excep-  pose  of  preventing  that  species  of  wrong 
tion  exists  in  respect  to  the  govei^mont  of  being  done  ;  and,  if  the  creditor  will  not 
the  United  States.  United  States  v.  Bu-  allow  the  matter  to  be  tried  at  law  in  his 
.ford,  3  Pet.  30.  name,  this  court  has  a  iurisdiction,  in  the 

(tf  J  Anon.  Frcem.  Ch.  Rep.  145 ;  Wright  first  instance,  to  compel  the  debtor  to  pay 

V.  Wright,  1  Ves.  Sen.  401);  Warrastrcy  the  debt  to  the  plaintiff;  especially  in  a 

V.  Tanficld,  1  Ch.  Ron.  29  ;  Row  w.l)aw-  cjuso  where  the  act  done  by  the  creditor  is 

•8on,  1  Ves.  Sen.  331  ;  rrosserw.  Edmonds,  done  in  collusion  with  the  debtor.     If  bills 

J  Y.  &  Coll.  481  ;  Hinkle  v,  Wanzcr,  17  of  this  kind  were  allowable,  it  is  obvioofi 

How.  S.  C.  353  ;  Bigelow  v.  Willson,  1  that  they  would  be  pretty  frequent ;  but  I 

Pick.  485,  493  ;  1  Jix  c.  Cobb,  4  Mass.  508,  never  remember  any  instance  of  such  a 

511  ;  lla^skell  v.  Hilton,  30  Maine,  419  ;  bill  as  this  Ijeing  filed,  unaccompiinied  by 

Miller  v.  Whitticr,  32  id.  203 ;  Moor  v.  special  circumstances."     See  also,  Keys 

Veazie,  id.  342  ;  Ex  jmrte  Foster,  2  Story,  ».  Williams,  3  Y.  &  Coll.  462,  466 ;  and 

133.                                                             •  Rose  V.  Clarke,  1  Y.  &  Col.  Ch.  Cas.  534, 

(/)  This,  however,  is  to  be  taken  with  548.     The  same  doctrine  has  been   dis- 

Bome  qualification.     It  is  not  to  be  under-  tinctly  held  also  in  New  York  ;  Carter  w. 

stood  tnat  the  assignee  of  a  chose  in  action  United  Ins.  Co.  1  Johns.  Ch.  463  ;  Ontario 

may  always  enforce  his  claim  in  a  court  of  Bank  v.  Mumford,  2  Barb.  Ch.  596.    And 

equity  ;  but  simply  that  he  ma^  proceed  .  in  Maryland  ;  Gover  i;.  Christie,  2  Harris 

'in  equity  in  his  own  name,  whenever  he  is  &  Johns.  67  ;  Adair  v.  Winchester,  7  Gill 

cntitl  -d  to  go  into  a  court  of  equity  at  all.  &  Johns.  1 14.    And  in  Tennes.<»ec ;  Smiley 

Jt  seems  to  be  well  settled,  however^  that  v.  Bell,  Martin  &  Yerger,  378.     And  in 

the  mere  fact  of  one's  lK*ing  the  assignee  of  Virginia  ;  Moseley  v.  Boush,  4  Ran.  392. 

.V'chose  in  action  will  not  entitle  him  to  go  There  is  no  conflict  between. the  case  of 

into  a  court  of  equity  at  all.     His  remedy  Moseley  v,  Boush,  and  the  caae  of  Winn 

■is  generally  complete  at  law  by  a  suit  in  v.  Bowles,  6  Munf.  23,  an  earlier  Virginia 

the  name  of  the  assignor,  and  to  that  he  case.     The  latter  case  simply  decided  that 

will  be  left.     It  is  only  when  the  legal  the  statute   of  Virginia,  authorizing  the 

►remedy  is  in  some  manner  obstructed  or  assignee  of  a  chose  in  action  to  sue  in  hia 

•rendered  insufficient  that  a  court  of  equity  own  name,  did  not  take  from  the  Court  of 

will  int<!rp()se.     The  law  was  thus   laid  Chancery  the  jurisdiction  which  it  formerly 

•  down  by  Lord  Hardicicke,  in  Motteux  v.  had.     There  seems  to  have  been  safficiem 

The  London  Assurance  Co.  1  Atk.  545,  in  this  case  to  give  a  court  of  equity  juris- 

*547  ;  by  Lord  Kimj,  in  Dhegetoft  c.  The  diction  consistently  with  the  rule  that  we 

London  Assurance  C'o.,  Mosely,  83 ;  and  have  laid  down.     Mr.   Justice  Story,  in- 

by  Sir  Lancelot  Shadwell,  in  Hammond  v,  deed,   in  his   ComAientaries    on   Equity 

Messenger,  9  Sim.  327,  332.    In  this  last  Jurisprudence,  expresses  a  somewhat  dif- 

case   the  learned   Vice-Cliancellor  said :  ferent  view  upon  this  subject.    After  stat- 

"^  If  this  case  were  stripped  of  all  special  ing  the  law  as  laid  down  in  Hammond  v. 

drcumstances,  it  would  be,  simply,  a  bill  Messenger,  cited  above,  he  says,  ^  1057  a : 

filed  by  a  plaintiff  who  had  obtained  from  "  This  doctrine  is  apparently  new,  at  least 

certain  persons  to  whom  a  debt  was  duo  a  in  the  broad  extent  in  which  it  is  laid 
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is  regarded  in  equity  as  a  declaration  of  trust,  and  an  authori- 
zation to  the  assignee  to  reduce  the  interest  to  possession,  (g") 
But  if  the  assignee  be  a  mere  nominal  holder,  without  interest 
in  the  thing  assigned,  then  the  suit  should  be  brought  in  the 
name  of  the  party  in  interest.  (A)  And  there  are  assignments 
of  choses  in  action  which  will  not  be  sustained  either  in  equity 
or  at  law,  as  being  against  public  policy.  As  by  an  officer  in 
the  army  or  navy,  of  his  pay,  (i)  or  his  commission,  (j)  or  the 
salaries  of  judges,  (k)  or  of  a  mere  right, to  file  a  bill  in  equity 
for  a  fraud,  (Z)  or  a  right  of  action  for  a  tori  (m)     But  after  the 

down ;  and  does  not  seem  to  have  been  chose  in  action,  which  is  a  mere  legal  de- 
geneniUy  adopted  in  America.  On  the  mand ;  but  wiU  leave  him  to  his  remedy 
contrary,  the  more  general  principle  es-  at  law  by  a  suit  in  tlie  name  of  the  aS' 
tabliahcd  in  this  country  seems  to  be,  that,  signor.  Where,  however,  special  circnm- 
wherever  an  assignee  has  an  equitable  stances  render  it  necessary  for  the  assignee 
right  or  interest  in  a  debt,  or  other  prop-  to  come  into  a  court  of  equity  for  relidf,  to 
erty,  (as  the  assignee  of  a  debt  certainly  prevent  a  failure  of  justice,  he  will  be  al- 
bas,) there  a  court  of  equity  is  the  proper  lowed  to  bring  a  suit  here  upon  a  mere 
forum  to  enforce  it ;  and  he  is  not  to  be  legal  demand.  Such  must  undoubtedly 
driven  to  any  circuity  by  instituting  a  suit  be  considered  the  true  rule  upon  the  suh- 
at  law  in  the  name  of  the  person  who  is  ject. 

possessed  of  the  legal  title."    He  cites  no  (g)  Co.  Litt.  232,  b,  note  I ;  Morrison 

case,  however,  which  appears  to  conflict  v.  l3caderick,  10  Httm)3h.  342. 

with  Hammond  and  Messenger,  except  (A)  Field  v.   Maghee,  5  Paige,  539 ; 

the  case  of  Townsend  v.  Carpenter,  1 1  Rogers  v.  Traders  Insurance  Co.,  6  Paige, 

Ohio,  21.     That  case  does  indeed  decide  583. 

that  the  mere  fact  of  one's  being  an  assignee  (i)  Stone  t^.  Lidderdale,  2  Anst.  533; 

of  a  chose  in  action  will  entitle  him  to  en-  McCarthy  v.  Groold,  1  Ball  &  B.  387  ; 

force  bis  claim  in  equity.    The  learned  Davis  v.  Duke  of  Marlborough,  1  Swanst. 

judge,  however,  does  not  cite  any  case  in  74  ;   Flarty  v.    Odium,  3    T.   R.   681  ; 

support  of  his  position,  and  he  appears  Grenfell  v.  Dean  and  Canons  of  Windsor, 

not  to  have  been  aware  of  the  weight  of  2  Beav.  544 ;  Jenkins  v.  Hooker,  19  Barb, 

authority  against  him ;  for  he  says  he  435. 

knows  of*  no  case  except  Moseley  V.  Boush,  {j)  Collyer  v.  Fallon,  Turn.  &  Rus. 

cited  above,  "  where  it  has  been  held  that  459. 

a  court  of  law,  having  once  declined  juris-  (k)  Lord  Kenyon,  Flarty  v.  Odium,  3 

diction  of  a  particular  subject-matter,  and  T.  R.  681 .    But  it  seems  a  city  officer  • 

afterwards  in  an  indirect  manner  enter-  may  lawfully  make  an  assignment  of  his 

tained  it,  that  a  Court  of  Chancery,  to  salary  yet  to  grow  due,  so  as  to  prevent 

which  it  appropriately  and  originally  be-  its  attachment  upon  the  trustee  process. 

longed,  is  therefore  deprived  of  it."    The  Brackctt  v.  Blake  &  Tr.,  7  Mete.  335. 

case  of  the  Ontario  Bank  v.  Mumford,  (/)  PnJsser  r.  Edmonds,  1  Y.  &  Col. 

cited   above,  which  was    decided    since  481  ;  Morrison  v.  Deaderick,  lOJIumph. 

Story's  Equity  was  published,  contains  a  342. 

thorough  discussion  of  this  subject.     The  (m)  Gardner  v.  Adams,  12.  Wend.  297  ; 

counsel  for  the  plaintiff  relied  upon  Story's  Thurman  r.  Wells,  18  Barb.  500;  Cook 

£quit}%  but  Chancellor  Walworth^  having  v.  Newman,  8  How.  Pr.  Reps.  523.     "  In 

cited  with  approbation  the  case  of  Ham-  general,  it  may  be  affirmed  that  mere  per- 

mond  V.  Messenger  and  several  of  the  sonal  torts,  which  die  with  the  party,  and 

other  cases  referred  to  in  this  note,  reaf-  do  not  sui:vive  to  his  personal  reprcsent- 

firmed  to  its  full  extent  the  doctrine  which  ative,  are  not  capable  of  passing  by  assign- 

they  contain.     "  As  a  general  rule,"  says  ment ;  and  that  vested  rights  ad  rem  and 

be,  *'  this  court  will  not  entertain  a  suit  in  re,  possibilities  coupled  with  an  interest, 

brought  by  the  assignee  of  a  debt,  or  of  a  and  claims  growing  out  of  and  adhering 
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conversion  of  a  chattel,  the  *owner  may  sell  it  so  as  to  give  the 
purchaser  a  right  to  claim  it  of  the  wrongdoer.  («) 

Courts  of  law  also  permit  and  protect  assignments  of  choses 
in  action,  to  a  certain  extent,  (o)  If  the  debtor  assent  to  the 
assignment,  and  promise  to  pay  the  assignee,  an  action  may  be 
brought  by  the  assignee  in  his  own  name,  (p)  but  otherwise  he 
must  bring  it  in  the  name  of  the  assignor  ;  {q)  and  this  rule  ap- 
plies to  an  assignment  of  a  negotiable  bill  or  note,  unless  it  be 
indorsed  by  the  assignor,  (qq)     And  the  action  brought  in  the 


to  property,  may  pass  by  assignment."  Mowry  r.  Todd,  12  id.  281;  Barrett  v. 

iStory,  J.,  Comegys  v.  Vasse,  1  Pet.  193,  Union  M.  F.  Ins.  Co.,  7  Cush.  175;  Car- 

213.  Tier  V.  Hodgdon,  3  K.  H.  82 ;  Morae  v. 

(n)  Hall  V.  Robinson,  2  Corast.  293,  Bellows,  7  id.  549,  565  ;  Moar  v.  Wright, 
ovemiling  Gardner  v.  Adams,  so  far  as  1  Verm.  57  ;  Backlin  v.  Ward,  7  id.  195; 
the  latter  conflicts  with  what  is  stated  in  Hodges  v.  Eastman,  12  id.  358  ;  Sdlos  v. 
the  text.  It  will  bo  perceived  that  this  Farrar,  18  id.  444;  Smith  r.  Berry,  18 
case  famishes  no  exception  to  the  rule  Maine,  122 ;  Warren  v,  Wheeler,  21  id. 
that  a  right  of  action  for  a  tort  cannot  be  484 ;  Barger  v.  Collins,  7  Harr.  &  Johns, 
assigned.  It  merely  decides  that  the  213,219;  Clarke  v.  Thompson,  2  R.  I. 
owner  .of  a  chattel  may  sell  it  and  convey  146.  Such  seems  to  be  the  general  mling 
a  good  title  to  it,  notwithstanding  it  has  on  this  subject.  But  such  a  transaction 
b^n  wrongfully  converted,  and  Uien  the  would  seem  to  fall  within  the  law  of  no- 
vendee  may  demand  it  in  his  own  right ;  vation ;  and  the  question  would  be  as  to 
and,  upon  a  refusal  to  deliver  it,  bring  his  the  consideration  on  which  the  promise  of 
action,  not  for  the  conversion  done  to  the  the  original  debtor  to  the  assignee  ia 
vendor,  but  for  the  conversion  done  to  founded.  Probably  it  would  be  held  that 
himself  by  such  refusal.  And  see  Andrews  if  A  holds  the  note  of  B,  payable  to  A, 
V.Bond,  16  Barb.  633  ;  Franklin  v.  Neate,  and  assigns  this  for  value  to  C,  and  B 
13  M.  &  W.  481.  assents  and  promises  to  pay  C,  B  is  by 

(o)  BttHeTf  J.,  Master  v.  Miller,  4  T.  R.  such  transfer  released  from  his  promise  to 
320,  340  :  '*  It  is  true  that  formerly  the  A,  and  this  is  a  sufficient  consideration  to 
courts  of  law  did  not  take  notice  of  an  sustain  his  promise  to  C.  See  Ford  v. 
equity  or  trust ;  for  trusts  are  within  the  Adams,  2  Barb.  Sup.  Ct.  349.  In  Tib- 
original  jurisdiction  of  a  court  of  equity;  bits  v.  Geoige,  5  Ad.  &  £1.  115,  Lord 
but  of  late  years  it  has  been  found  produc-  Denman  said :  "  None  of  the  authorities 
tive  of  great  expense  to  send  the  parties  which  have  been  cited  show  that  it  is  neces* 
to  the  other  side  of  the  Hall ;  wherever  sary  that  the  assignment  should  bo  ia 
this  couit  have  seen  that  the  justice  of  the  writing  in  order  to  pass  an  equitable  in- 
case has  been  clearly  with  the  plaintiff,  terest,  although  in  very  many  of  the  cases 
they  have  not  turned  him  round  upon  this  there  was  a  writing ;  and  as  to  express 
objection.  Then  if  this  court  will  take  assent,  it  is  undoubtedly  held  that,  in  order 
notice  of  a  trust,  why  should  they  not  of  to  give  an  action  at  law,  the  debtor  must 
an  equity  ?  It  is  certainly  true  that  a  chose  consent  to  the  agreed  transfer  of  the  debt, 
in  action  caxmot  strictly  be  assigned ;  but  and  that  there  must  be  somb  consideration 
this  court  will  take  notice  of  a  trust,  and  for  his  promise  to  pay  it  to  the  trans- 
consider  who  is  beneficially  interested."  ferree." 

^sAiirsf,  J.,  Winchy.  Keeley,  1  T.  R.  619;        {q)  Jesscl  v.  Williamsburgh  Ins.  Co. 

Bix  V.  Cobb,   4   Mass.   508;  Welch  v.  3  Hill,  88;  Usher  v.  De Wolfe,  13  Mass. 

Mandeville,  1  Wheat.  233;  Leghp.L^h,  290;  Coolidge  v.  Rubles,  15  id.  387; 

1  B.  &  P.  447 ;  Eastman  v.  Wright,  6  Skinner  v.  Somes,  14  id.  107 ;  Palmer  v. 

Pick.  316,  322 ;  Owings  v.  Low,  5  Gill  &  Merrill,  6  Cush.  282.     See  also^  supra,  n. 

Johns.  134, 145;  Hickey  v.  Burt,  7  Taunt,  (o). 
48  ;  Graham  v.  Gracie,  13  Q.  B.  548.  {qq)  Freeman  v.  Perry,  22  Conn.  617. 

(p)  Crocker  v.  Whitney,  10  Mass.  316 ;  See  also,  Hedges  v.  Sealy,  9  Barb.  214. 
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name  of  the  assignor  for  the  benefit  of  the  assignee  is  open  to 
all  equitable  defences ;  but  only  to  those  which  are  equitable. 
That  is,  the  debtor  may  make  all  Mefences  which  he  might 
have  made  if  the  suit  were  for  the  benefit  of  the  assignor  as  well 
as  in  his  name,  provided  these  defences  rest  upon  honest  trans- 
actions  wJiich  took  place  between  the  debtor  and  the  assignor 
before  the  assignment,  or  after  the  assignment  and  before  the 
debtor  had  notice  or  knowledge  of  it  (r)  And  the  death  of  the 
assignor  will  not  defeat  the  assignment,  but  the  assignee  may 
bring  the  action  in  the  name  of  the  executor  or  administrator  of 
the  deceased,  (s)  But  if  the  assignment  be  in  good  faith  and 
for  valuable  consideration,  although  the  action  be  brought  in 
the  name  of  the  assignor,  neither  his  release  nor  his  bankruptcy 
will  defeat  it.  (t)  A  debt  due  for  goods  sold  and  delivered,  and 
resting  for  evidence  on  a  book  account,  may  be  so  assigned,  («) 
or  an  unliquidated  balance  of  accounts,  (<;)  or  a  contingent 
debt,  (w)  or  a  judgment,  (x)  or  a  bond  ;  but  an  action  on  a  bond 
must  be  in  the  name  of  the  obligee,  although  it  be  made  pay- 
able expressly  to  "  assigns."  (y)  And  it  has  been  held  that  a 
grant  of  a  franchise  to  a  town,  as  the  right  of  fishery,  may  be 
the  subject  of  a  legal  assignment  or  release,  and  the  assignee  or 
releasee  may  maintain  an  action  respecting  it  in  his  own 
name,  (z)  But  a  servant  bound  by  indenture  cannot  be  trans- 
ferred or  assigned  by  the  master  to  another,  because  the  master 
has  only  a  personal  trust,  (a)     The  right  of  a  mortgagor  to  re- 

(r)  Mangles  t*.  Dixon,  18  E.  L.  &  E.  Brown  v.  Maine  Bank,  11  id.  153  ;  Webl> 

82;  Bartlett  r.  Pearson,  29  Maine,  9, 15  ;  r.  Steele,   13  N.  H.  230,  236  ;  Dunckleo 

Gucrry  v.  Perryman,  6  Geo.  119  ;  Wood  v.  Greenfield  Steam  Mill  Co.,  3  Foster, 

V.  Perry,  1  Barb.  114,  131  ;  Commercial  245  ;  Anderson  v.  Miller,  7  S.  &  M.  586  ; 

Bank  v.  Colt,  15  id.  506;    Sanborn  v.  Parker  v.  Kelly,  10  id.  184;   Winch  v. 

Little,  3  N.  H.  539;  Norton  v.  Rose,  2  Keely,  1  T.  li.  619;  Blin  v.  Pierce,  20 

Wash.  233 ;  Murray  t*.  Lylbam,  2  Johns.  Verm.  25 ;  Blake  ?;.  Buchanan,  22  Verm. 

Ch.  441  ;  Hacket  v.  Martin,  8  Greenl.  77  ;  548j  Parsons  v.  Woodward,  2  New  Jcr. 

Greene  v.  Darling,  5  Mason,  201,  214  ;  196*;  Jewett  v.  Dockrav,  34  Me.  45. 
Comstock  V.  Famum,  2  Mass.  96 ;  Wood        (u)  Dix  v.  Cobb,  4  Slass.  508. 


l:i 


V.  Partridge,  1 1  id.  488  ;  McJilton  v.  Love,        (v)  Crocker  v.  Whitney,  10  Mass.  316. 
13  111.  486  ;  Thompson  v.  Emery,  7  Fost.        {w)  Cutts  v.  Perkins,  1 2  Mass.  206. 
269.     See  Patterson  v.  Atherton,  3  Mc-        (x)  Brown  v.  Maine  Bank,  11   Mass, 

liean,  147,  in  which  a  different  doctrine  153  ;  Dunn  v.  Snell,  15  id.  481. 
seenu  to  be  held,  but  on  very  insufficient        (tf)  Skinner  i;.  Somes,  14  Mass.  107. 
groands.  {z)  Watertown  v.  White,  13  Mass.  477. 

(«)  Dawes  v.  Boylston,  9  Mass.  337,        (a)  Hall  v.   Gardner,   1    Mass.    172; 

346;  Cutts  v.  Perkins,  12  id.  206,  210.  Davis  v.  Coburh,  8  id.  299  ;  Clement  r. 

(f)  Dix  V,  Cobb,  4  Mass.  508,  511;  Clement,  8  N.  H.  472 ;  Graham  v.  Kinder, 
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deem  his  equity  of  rederaption  after  the  same  has  been  taken 
and  sold  on  execution,  is  assignable  *both  at  law  and  in 
equity,  (b)  The  respective  interests  of  a  crew  of  a  privateer  in 
a  prize  cannot  be  assigned,  because,  by  the  statute  of  the  United 
States,  they  have  no  right  in  or  control  over  the  property  until 
it  has  been  libelled,  condemned,  and  sold  by  the  maiishal,  and 
the  proceeds,  after  all  legal  deductions,  paid  over  to  the  prize 
agents,  (c) 


SECTION    II. 

OF  THE   MANNER  OP  ASSIGNMENT. 

It  was  once  held  that  the  assignment  of  an  instrument  roust 
be  of  as  high  a  nature  as  the  instrument  assigned,  (d)  But 
this  rule  has  been  very  much  relaxed,  if  not  overthrown ;  and 
indeed  it  has  been  determined  that  the  equitable  interest  in  a 
chose  in  action  may  be  assigned  for  a  valuable  consideration 
by  a  mere  delivery  of  the  evidence  of  the  contract;  and  that  it 
is  not  necessary  that  the  assignment  should  be  in  writing,  (e) 
So  the  equitable  interest  in  a  judgment  may  be  assigned  by  a 
delivery  of  the  execution.  (/)  But  a  mere  agreement  to  assign 
without  any  delivery,  actual  or  symbolical  of  the  writing  evi- 
dencing the  debt ;  or  an  indorsement  upon  the  instrument 
directing  the  debtor  to  pay  a  portion   of  the  amount  due,  to  a 

third  person,  such  indorsement  being  notified  to  the  debtor,  but 

• 

1 1  B.  Mon.  60.     So  the  powers  and  duties  satisfied  that  there  is  no  sensible  ground 

of  the  testamentary  guardian  of  an  infant  upon  which  a  writing  shall  be  held  neoes- 

are  a  personal  trust,  which  cannot  be  as-  sary  to  prove  an  assignment  of  a  contract, 

signed.    Balch  v.  Smith,  12  N.  II.  437.  which  assignment  has  been  executed  by 

(ft)  Bigclow  V.  Willson,  1  Pick.  485.  delivery,  any  more  than  in  the  assignment 

(c)  Usher  v.  DeWolf,  13  Mass.  290;  of  a  personal  chattel."    Fer  Parker,  C.J. , 

Alexander  v.  Wellington,  2  R.  &  My.  35.  Jones  v.  Wifctcr,  13  Mass.  304.     See  also, 

{d)  Perkins   v.  Parker,  1   Mass.  117  ;  Dunn  v.  SncU,  15  Mass.  481 ;  Palmer  c. 

Wood  V.  Partridge,  11  id.  488.    In  this  Merrill,  6  Cush.  292;  Vose  v.  Handy,  2 

case,  Parker,  C.  J.,  said  :  "  It  is  uniformly  Greenl.  322,  334 ;  Robbins  v.  Bacon,  3 

holden,  that  an  assignment  of  an  instru-  id.  346 ;  Porter  v.  Ballard,   26   Maine, 

mcnt  under  seal  must  be  by  deed;  in  other  448;  Prescott  v.   Hull,   17   Johns.  284, 

words,   that  the  instrument  of  transfer  292;    Ford    v.   Stuart,   19  Johns.   342; 

must  be  qf  as  high  a  nature  as  the  instru-  Thompson  v.  Emory,  7  Fost.  269  ;  Tib- 

ment  transferred."  bits  v.  George,  5  Ad.  &  El.  107 ;  H^EUh 

(e)  "  There  are  cases  in  the  old  books  v.  Hall,  4  Taunt.  326. 

which  show  that  debts  and  even  deeds  (/)  Dunn  v.  Snell,  15  Mass.  481. 
may  be  assigned  by  parol;  and  we  are 
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the  writing  remaining  in  the  hands  of  the  creditor,  does  not 
constitute  a  sufficient  assignment  {ff) 


SECTION    III. 


OP  THE  EQUITABLE  DEFENCES. 


We  have  seen  that  an  assignee  of  a  chose  in  action  takes  it 
subject  to  all  the  equities  of  defence  which  exist  between  •the 
assignor  and  the  debtor,  (g)  The  assignee  does  not  take  a 
legal  interest,  nor  hold  what  he  takes  by  a  legal  title ;  but  he 
holds  by  an  equitable  title  an  equitable  interest ;  and  this  in- 
terest courts  of  law  will  protect  only  so  far  as  the  equities  of 
the  case  permit ;  and  any  subsequent  assignee  is  subject  to  the 
same  equities  as  his  assignor,  (h)  But  these  equities  must  be 
those  subsisting  at  the  time  when  the  debtor  receives  notice  of 
the  assignment ;  for  the  assignment,  with  notice,  imposes  upon 
the  debtor  an  equitable  and  moral  obligation  to  pay  the  money 
to  the  assignee,  (t)  But  the  assignee  ought,  especially  if  re- 
quired, to  exhibit  the  assignment,  or  satisfactory  evidence  of  it, 
to  the  debtor,  to  make  his  right  certain  ;  although  it  is  enough 
if  the  debtor  be  in  good  faith  informed  of  it,  and  has  no  reason 
to  doubt  it.  {j)  And  if  after  the  assignment,  and  previous  to 
such  a  notice  of  it,  the  debtor  pays  the  debt  to  the  assignor,  he 
shall  be  discharged,  because  he  shall  not  suffer  by  the  negligence 
or  fault  of  the  assignee,  (k)  And  if  after  assignment  and  notice 
the  debtor  pays  the  debt  to  the  assignor,  and  is  discharged  by 
him,  and  the  assignee  recovers  judgment  against  the  assignor 
for  the  consideration  paid  him  for  the  assignment,  the  assignee 

{ff)  Whittle    V,  Skinner,    23  Verm,  v.  The  United  Guarantee,  &c.   Co.,   31 

531 ;  Palmer  r.  Merrill,  6  Cash.  282.  £.  L.  &  £.  538  ;  Fanton  v.  Fairfield 

{a)  See  supraj  n.  (r),  p.  *196.  County  Bank,  23  Conn.  485.     See  also,. 

(a)  Willis  ».  Twambly,  13  Mass.  204 ;  supra,  n.  (r),  p.  *196. 
Stocks  V.  Dobson,  19  E.  L.  &  £.  96.  (j)  Davenport  v.Woodbridge,  8  Greenl. 

(i)  Crocker  v.  Whitney,  10  Mass.  316,  17  ;   Bean  v.   Simpson,   16  Maine,  49 ; 

319 ;  Mowry  v.  Todd,  13  id.  281 ;  Jones  Johnson  v.  Bloodgood,  I  Johns.  Cas.  51 ; 

tr.  Witter,  13  id.  304;  Fay  t;.  Jones,  18  Anderson  v.  Van  Alen,  12  Johns.  343. 
Baih.  340;  Risley  v.  Risley,  11  Rob.  La.        (ib)  Jones  v.  Witter,   13  Mass.  304; 

298 ;  Small  v.  Browder,  11 '  B.  Mon.  212 ;  Stocks  v.  Dobson,  19  £.  L.  &  £.  96. 
Clodfelter  v.  Cox,  1  Sneed,  330;  Myers 
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may  still  recover  of  the  debtor  the  debt  assigned,  deducting 
what  he  actually  recovers  from  the  assignor.  (/)  Nor  can  the 
debtor  set  off  any  demand  against  the  assignor  which  accrues 
to  him  after  such  assignment  and  notice,  (m)  but  he  may  any 
which  existed  at  or  before  the  assignment  and  notice,  (n) 


SECTION    IV. 

COVENANTS   ANNEXED   TO   LAND. 

A  covenant  affecting  real  property,  made  with  a  covenantee 
who  possesses  a  transferable  interest  therein,  is  annexed  to  *the 
estate,  and  is  transferable  at  law,  passing  with  the  interest  in 
the  realty  to  which  it  is  annexed  ;(o)  and  it  is  often  called  a 
"  covenant  running  with  the  land."  If  such  covenants  be  made 
by  the  owner  of  land  who  conveys  his  entire  interest  to  the 
covenantee,  being  annexed  to  the  estate,  the  assignee  of  that 
estate  naay  bring  his  action  on  the  covenants  in  his  own 
name,  (p)  But  the  assignee  must  take  the  estate  which  the 
covetiantee  has  in  the  land,  and  no  other;  nor  can  he  sue  upon 
the  covenants  if  he  takes  a  different  estate,  {q)     But  it  is  said 

(/)  Jones  V.  Witter,  13  Mass.  304.  {q)  He  is  not  in  fact  an  assignee  of  the 

(m)  Groodwin  v.  Cunningham,  12  Mass.  covenantee  unless  he  takes  the  same  estate  ; 

193;  Greene  v.  Hatch,  id.  195;  Jenkins  for  an  assignment,  by  the  ver^' definition 

V.  Brewster,  14  id.  291 ;  Phillips  v.  Bank  of  the  word,  is  "a  transfer,  or  making 

of  Lewistown,  18  Penn.  394 ;  Conant  v.  over  to  another,  of  one's  whole  interest, 

Seneca  County  Bank,  1   Ohio  State  R.  whatever  that  interest  may  be;  and  an 

298.  assignment  for  life  or  years  differs  from  a 

(n)  Ainslie  v.  Bojnton,  2  Barb.  Snp.  lease    only  in  this,  that   by  a  lease  one 

Ct.  258 ;  Sanborn  v.  Little,  3  N.  H.  539.  grants  an  interest  loss  than  his  oivn,  re- 

(o)  ''A  covenant  is  real  when  it  doth  serving  to  himself  a  reversion ;  in  assign- 
run  in  the  realty  so  with  the  land  that  he  ments  he  parts  with  his  whole  property, 
that  hath  the  one,  hath  or  is  subject  to  the  and  the  assignee  consequently  stands  m 
other,  and  so  a  warranty  is  called  a  real  the  place  of  the  assignor."  1  Steph.  Com. 
covenant."    Shep.  Touch.  161.  485.     There  is  a  difference,  however,  in 

{p)  Thus  if  A,  seized  of  land  in  fee,  this  respect,  between  the  estate  or  interest 

conveys  it  by  deed  to  B,  and  covenants  in  the  land  and  the  land  itself;  for  there 

with  B,  his  heirs,  and  assigns,  for  further  may  be  an  assignment  of  a  part  of  the 

assurance,  and  then  B  conveys  to  C,  and  land,  and  the  assignee  may  have  his  action. 

C  to  D,  D  may  require  A  to  make  further  This  distinction  is  taken  by  Lord  Coke, 

assurance  to  hmi  according  to  the  cove-  *'  It  is  to  be  observed,"  says  he,  "  that  an 

nant,  and  on  his  refusal  may  maintain  an  assignee  of  part  of  the  land  sh^l  vouch  as 

action  against  him  by  the  common  law.  assignee.     As  if  a  man  make  a  feoffment 

Middlemore  v.  Groodale,  1  Rol.  Abr.  521.  in  fee  of  two  acres  to  one,  with  warranty 

See  also,  Campbell  v.  Lewis,  3  B.  &  Aid.  to  him,  his  heirs  and  assigns,  if  he  make  a 

392.  feoffment  of  one  acre,  uat  feoffee  shall 
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that  the  assignee  cannot  sue  upon  the  covenants  unless  the 
estate  passes  to  him  ;  and  therefore  cannot  upon  the  covenants 
that  the  grantor  is  lawfully  seized  of  the  land,  and  has  a  good 
right  to  convey  ;  for  if  these  be  broken  no  estate  passes  to  the 
assignee,  and  being  broken  before  the  assignment,  they  have 
become  personal  choses  in  action,  and  so  not  assignable,  (r) 

*The  right  to  sue  for  existing  breaches  does  not  pass  to  the  as- 
signee,—  being  mere  personal  choses  in .  action,  (rr) — unless 
they  be  continuing  breaches.  As  if  there  be  a  covenant  ,to 
repair,  which  is  broken,  and  the  need  of  repair  remains,  and  the 
assignee  takes  the  property  in  that  condition,  he  may  sue 
on  the  covenant,  (s)  But  if  there  be  arrearages  of  rent,  the 
breaches  of  the  covenant  i8  pay  are  each  entire,  giving  a  dis- 
tinct right  of  action,  and  on  the  death  of  the  landlord  these 
arrearages  go  to  the  personal  representative  and  not  to  the 
heir.  (/) 

Touch  as  asmgnee ;  for  there  is  a  diversity  actual  ouster  or  eviction  is  necessary  to 

between  the  whole  estate  in  pari,  and  part  of  constitute  a  breach  of  them.     They  are, 

the  oftate  in  the  whole,  or  of  any  part.    As  therefore,  in  the  nature  of  real  covenants, 

if  a  man  hath  a  warranty  to  him,  his  heirs  and  they  run  with  the  land  conveyed,  and 

and  assigns,  and  he  make  a  lease  for  life,  descend  to  heirs,  and  vest  in  assignees  or 

or  a  gift  in  tail,  the  lessee  or  donee  shall  the  purchaser.     The  distinction  taken  in 

not  vouch  afi  assignee,  because  ho  hath  not  the  American  cases  is  supported  by  the 

the  estate  in  fee-simple  whereunto  the  general  current  of  English    authorities, 

warranty  is  annexed."    Co.  Litt.  385,  a.  which  assume  the  principle  that  covenant 

See  also,  Holford  v.  Hatch,  Doug.  183;  does  not  lie  by  an  assignee  for  a  breacli 

Palmer  v.  Edwards,  id.  187,  note ;  Van  done  before  his  time.    On  the  other  hand, 

Rensselaer  v.  Gallup,  5  Denio,  454 ;  Astor  it  was  decided  by  the  K.  B.,  in  Kingdon 

V.  Miller,  2  Paige,  68,  78 ;  Van  Home  v.  v.  Nottle,  1  M.  &  S.  355,  4  id.  53,  that  a 

Crain,  I  Paige,  455.  covenant  of  seizin  did  run  with  the  land, 

(r)  This  is  the  established  doctrine  in  and  the  assignee  might  sue  on  the  ground 

this  country,  and  it  would  seem  to  be  in  that  want  of  seizin  is  a  continual  breach, 

accordance  with  the  older  authorities  in  The  reason  assigned  for  this  last  decision 

England.    Shep.   Touch.  170;  Grcenby  is  too  refined  to  pc  sound.    The  breach  is 

V.  Wilcox,  2  Johns.  1  ;  Mitchell  v.  Warner,  single,  entire,  and  perfect  in  the  first  in- 

5  Conn.  497  ;  Marston  v.  Hobhs,  2  Mass.  stance.''    4    Ck>mm.  471.    The  case  of 

439 ;  Koss  v.  Turner,  2  English,  [Ark.]  Kingdon  v.  Nottle  was  severely  criticized 

132;  Fowler  v.  Poling,  2  Barb.  Sup.  Ct.  and  condemned  by  the  Supreme  Court  of 

300 ;   Ballard    v.    Child,    34    Me.  355 ;  Connecticut,  in  Mitchell  v.   Warner,   5 

Thayer  v.  Clemence,  22  Pick.  490.    Per  Conn.  497,  and  it  cannot  be  considered  as 

Shaw,    C.    J.     Ciiancelk>r    Kent   says :  law  in  this  country. 
"  The  covenants  of  seizin,  and  of  a  right        {rr)  St.  Saviours    Churchwardens    v. 

to  convey,  and  that  the  land  is  free  from  Smith,  3  Burrows,   1271 ;    Tillotson  v. 

incumbrances,  are  personal  covenants,  not  Bovd,  4  Sandf.  516. 
running  with  the  land,  or  passing  to  the        (s)  Mascal's  Case,  Moore,  242,  1  Leon, 

assignee ;  for,  if  not  true,  there  is  a  breach  62  ;  Vivian  v.   Campiou,   1    Salk.    141, 

of  them  as  soon  as  the  deed  is  executed.  Lord  Raym.  1125;    Sprague  v.  Baker, 

and  they  become  choses  in  action,  which  are  17  Mass.  586. 

not  technically  assignable.    But  the  cove-        {t)  Anon.  Skin.  367  ;  Midgley  v.  Love- 

nant  of  warranty,  and  the  covenant  for  lace,  Carth.  289, 12  Mod.  46. 
quiet  enjoyment,  are  prospective,  and  an 
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Covenants  between  landlord  and  tenant,  lessee  and  rever- 
sioner, run  with  the  land.  If  one  who  owns  in  fee  conveys  to 
another  a  less  estate,  such  as  a  term  of  years,  and  enters  into 
covenants  with  the  grantee,  which  relate  to  the  use  and  value 
of  the  property  granted,  the  right  of  action  for  a  breach  of  these 
covenants  which  the  grantee  has  passes  to  his  assignee,  so  long 
as  this  less  estate  continues,  (u)  Such  are  covenants  to  repair, 
to  grant  estovers  for  repair  or  for  firewood,  to  keep  watercourses 
in  good  order,  (v)  or  supply  with  water ;  (to)  also  covenants  for 
renewal,  (z)  for  quiet  *enjoyment,  (y)  and  the  usual  warranties 
for  quiet  possession,  (z)  But  if  one  having  no  estate  in  the  land 
grants  with  covenants  of  warranty,  as  no  estate  passes,  and 
nothing  except  by  estoppel,  the  Asignee  cannot  sue  on  these 
covenants,  for  a  lessee  by  estoppel  cannot  pass  any  thing 
over,  (a) 

(u)  Spencer's  Case,  5  Co.  R.  17,  b.  (y)  Ndke  r.  Awder,  Cro.  Eliz.  436. 

(i;)  Holmes  v.  Backley,  Prec.  Ch.  39,  (z)  Campbell  v.  Lewis,  3  B.  &  Aid. 

1  Eq.  Ca.  Abr.  27,  pi.  4.  392. 

{w)  Jourdaln  v.  Wilsoii,  4  B.  &  Aid.  (a)  Noke  v.  Awder,  do.  Eliz.  436; 

266.  Whitten  v.  Peacock,  2  Bing.  N.  C.  411. 

(x)  Boe  V.  Haylej,  12  East,  464. 
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CHAPTER    XV. 

NEW  PARTIES  BY  INDORSEMENT. 

Sect.  I.  —  Of  Negotiable  Bills  and  Notes. 

By  the  ancient  rules  of  law  we  have  seen  that  the  transfer 
of  simple  contracts  was  entirely  forbidden.  It  is  usually  ex- 
pressed by  the  phrase,  that  a  chose  in  action  is  not  assignable. 
But  bills  of  exchange  and  promissory  notes,  made  payable  to 
order,  are  called  negotiable  paper ;  and  they  may  be  transferred 
by  indorsement,  and  the  holder  can  sue  in  his  own  name,  and 
the  equitable  defences  which  might  have  existed  between  the 
promisor  and  the  original  promisee  are  cut  off. 

It  is  generally  said  that  the  law  of  bills  and  notes  is  excep- 
tional ;  that  they  are  choses  in  action,  which,  by  the  policy  of 
the  law  merchant,  and  to  satisfy  thoyiecessities  of  trade  and 
basiness,  are  permitted  to  be  assigned  as  other  choses  in  action 
cannot  be.  But  the  law  of  negotiable  paper  may  be  considered 
as  resting  on  other  grounds.  If  A  owes  B  one  hundred  dol- 
lars, and  gives  him  a  promissory  note  wherein  he  promises 
to  pay  that  sum^to  him,  (without  any  words  extending  the 
promise  to  another.)  this  note  is  not  negotiable ;  and  if  it  be 
assigned  it  is  so  under  the  general  rule  of  law,  and  is  subject 
in  the  hands  of  the  assignee  to  all  equitable  defences.  But  if  A 
in  his  note  promises  to  pay  B.  or  his  order,  then  the  original 
promise  is  in  the  alternative,  and  it  is  t^is  which  makes  the 
note  negotiable.  The  promise  is  to  pay  either  B  or  some  one 
else  to  whom  B  shall  direct  t|^  payment  to  be  made.  And  when 
B  orders  the  payment  to  be  made  to  C,  then  C  may  demand 
it  under  the  original  promise.  He  may  say  that  the  promise 
was  made  to  B,  but  it  was  a  promise  to  pay  C  as  soon  as  he 
should   come  within   the  condition;   that  is,  as   soon   as  he 
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should  become  the  payee  by  order  of  *B,  And  then  the  law 
merchant  extends  this  somewhat,  by  saying  that  the  original 
promise  was  in  fact  to  pay  either  to  B,  or  to  C  if  B  shall  order 
payment  made  to  him,  or  to  any  person  to  whom  C  shall  order 
payment  made,  after  B  has  ordered  the  payment  made  to  C. 
For  B  has  the  right  of  not  merely  ordering  payment  to  be  made 
to  C,  but  to  C  or  his  order ;  and  C  has  then  the  same  right, 
and  by  the  continued  exercise  of  this  right  the  transfer  may  be 
made  to  any  number  of  assignees  successively,  and  the  last 
party  to  whom  the  note  is  thus  transferred,  or  the  final  holder, 
becomes  the  person  to  whom  A  promised  B  to  pay  the  money, 
and  such  holder  may  sue  in  his  own  name  upon  this  promise. 

We  may  find  the  reasons  of  the  law  of  negotiable  bills  and 
notes  in  their  origin  and  purpose.  By  interchange  of  property, 
men  supply  each  other's  wants  and  their  own  at  the  same  time. 
In  the  beginning  of  society  this  could  be  done  only  by  actual 
tarter,  as  it  is  now  among  the  rudest  savages.  But  very  early 
money  was  invented  as  the  representative  of  all  property,  and 
as  therefore  greatly  facilitating  the  exchange  of  all  property, 
and  as  measuring  its  convertible  value.  The  utility  of  this 
means  enlarged,  as  the  wants  of  commerce,  which  grew  with 
^civilization,  were  develdH|d.  But,  at  length,  more  was  needed ; 
it  became  expedient  to  take  a  further  step ;  and  negotiable 
paper,  first  bills  of  exchange  and  then  promissory  notes,  were 
introduced  into  mercantile  use,  as  the  representative  of  the  rep- 
resentative of  property^  —  that  is,  as  the  representative  of  money. 
It  was  possible  to  made  exchanges  of  large  quantities  of  bulky 
articles,  by  the  use  of  money,  without  much  inconvenience ; 
and  it  was  possible  for  him  who  wished  to  part  with  what  he 
had,  to  acquire  in  its  stead  by  selling  it  for  money,  an  article 
in  which  the  value  of  all  that  he  parted  with  was  securely 
vested,  until  he  had  such  opportunity  as  he  might  wish  to  place 
this  value  in  other  property,  which  he  did  by  buying.  But 
still  coin  was  itself  a  substant(P  article,  not  easily  moved 
to  great  distances  in  large  quantities  ;  and  while  it  adequately 
represented  all  property,  it  failed  to  represent  credit.  And 
this  new  invention  was  made,  and  negotiable  paper  intro- 
<duced,  to  extend  this  representation  another  degree.  It  does 
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not  represent  property  directly,  but  *money.     And  as  in  one 
form  it  represents  the  money  into  which  it  is  convertible  at  the 
pleasure  of  the  holder,  so  in  another  form  it  represents  a  future 
payment  of  money,  and  then  it  represents  credit.     And  as  names 
in  any  number  may  be  written  on  one  instrument,  that  instru- 
ment represents  and  embodies  the  credit  of  one  man  or  the  ag- 
gregated credit  of  many.     Thus,  by  this  invention,  vast  amounts 
of  value  may  change  ownership  at  any  distance,  and  be  trans- 
mitted as  easily  as  a  single  coin  could  be  sent.     And  by  the 
same  invention,  while  property  is  used  in  commercial  intercourse, 
the  credit  which  springs  from  and  is  due  to  the  possession  of  that 
property  may  also  be  used  at  the  same  time,  and  in  the  same 
way.     And  all  this  is  possible  because  negotiable  paper  is  the 
adequate  representative  of  money,  and  of  actual  credit,  in  the 
transaction  of   business.      And  it   is  possible   therefore   only 
while  this  paper  is  such  representative,  and   no  longer;   and 
the  whole  system  of  the  law  of  negotiable  paper  has  for  its 
object  to  make  this  paper  in  fact  such  representative,  and  to 
secure  its  prompt  and  available  convertibility,  and  to  provide 
for  the  safety  of  those  who  use  this  implement,  either  by  mak- 
ing it  or  receiving  it,  in  good  faith. 

By  the  practice  of  merchants,  the  transfer  of  negotiable 
paper  is  made  by  indorsements.  The  payee  writes  his  name 
{b)  on  the  back  of  the  bill  or  note,  and  delivers  it  to  the  pur- 
chaser, (bb)  and  is  then  called  an  indorser.     The  purchaser  of 

(h)  There  can  be  no  indorsement  with-  power  is  given  to  the  indorsee  of  specially 

oat  a  signing  of  the  name.     Vincent  v,  appointing  the  payment  to  be  made  to  a 

Horlock,  1  Camp.  442.    In  this  case  A,  particular  indiiridaal,  and  what  he  does  in 

the  drawer  and  payee  of  a  bill  of  ex-  the  exercise  of  this  power  is  only  expressio 

change,  indorsed  the  bill  in  blank  to  B,  eorum  qua*,  tacite  insunt.    This  is  a  suflS- 

who  wrote  over  A's  signataro,  " pay  the  cient  indorsement  to  theplaintiffs,  but  not 

contents  to  C,"  and  then  delivered  it  to  by  the  defendants"    So  BuUm^.,  in  Fenn 

C.     Hdd,  that  B  was  not  liable  to  C  as  v.  Harrison,  3  T.  S.  761,  says  :  ''In  the 

an  indorser  of  the  bill.    Lord  EUenborough  case  of  a  bill  of  exchanee,  we  know  pre- 

said  :  "  I  am  clearly  of  opinion  that  this  is  ciselv  what  remedy  the  holder  has,  if  the 

not  an  indorsement   by  the    defendant,  bill  be  not  paid ;    his  security   appears 

For  such  a  purpose  the  name  of  the  party  wholly  on  tlie  face  of  the  bill  itself,  — 

must  appear  written  with  intent  to  inoorse.  the  acceptor,  the  drawer,  and  the  indors- 

We  see  these  words,  '  Pay  the  contents  ers,  are  all  liable  in  their  turns  ;  but  the^ 

to  such  a  one,'  written  over  a  blank  in-  are  only  liable  because  they  have  written  their 

dorsement  every  day,  without  any  thought  names  on  the  bill.*^ 

of  contracting  an  obligation ;  and  no  obli-        (66)  In  order  to  a  valid  indorsement, 

gation  is  thereby  contracted.     When  a  the  payee  or  holder  must  not  only  write 

bill  18  indorsed  by  die  payee  in  blank,  a  his  name  on  the  back,  but  must  deliver 
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be  at  a  distinctly  later  period,  after  the  making  and  delivery  of 
the  note,  the  signer  as  to  the  payee  is  not  a  maker  but  a 
guarantor.  (g-A)  His  promise  is  void  if  without  consideration, 
but  the  consideration  may  be  the  original  consideration  for  the 
note,  if  the  note  was  received  at  his  request  and  upon  his  prom- 
ise to  guarantee  the.  same,  or  perhaps  if  the  not«  was  made 
at  his  request  alone,  without  the  promise,  and  more  certainly 
if  the  note  was  given  for  his  benefit;  or  the  consideration  for 
the  guarantee  may  be  a  new  one  moving  in  some  way  from 
the  holder.  In  the  last  case  if  the  note  is  not  negotiable  the 
party  indorsing  can  be  held  only  as  maker  or  as  guarantor,  but 
if  the  note  be  negotiable  the  question  might  arise  whether, 
although  the  party  signing  is  only  a  guarantor  as  to  the  payee 
or  party  receiving  the  note  from  him,  he  may  not  be  liable  to 
subsequent  parties  as  indorser.  For  if  he  be  only  a  guarantor 
he  may  make  the  defence  of  a  want  of  consideration  against 
any  holder,  but  if  indorser,  only  against  his  immediate  indorsee. 
This  question  we  should  answer  by  saying  that  if  the  payee 
writes  his  name  over  the  name  of  the  other,  thus  making  him 
to  all  appearances  a  second  indorser,  he  might  be  held  as  such 
by  any  subsequent  ignorant  holder  for  value,  because  he  has 
enabled  the  payee  to  give  his  signature  this  appearance  and 
therefore  this  effect.  And  we  should  go  further  and  consider 
that  he  would  be  liable  to  any  holder  even  with  full  notice, 
because  he  wrote  his  name  for  the  purpose  of  giving  the  payee 
his  credit,  and  therefore  impliedly  authorized  the  payee  to  give 
his  suretyship  any  character  perfectly  compatible  with  the 
manner  and  place  of  his  signature,  so  that  unless  there  was  a 
special  agreement  between  the  parties  that  this  should  not  be 
done,  which  was  also  known  to  the  holder,  the  payee  might 
transfer  the  note,  making  the  signer  a  second  indorser,  and 
liable  as  such. 

Bills  and  notes  are  usually  considered  together;  the  law 
respecting  them  being  in  most  respects  the  same.  The  maker 
of  a  note  being  liable,  generally,  in  the  s^me  way  as  the  ac- 
ceptor of  a  bill. 

(gh)  Ibid. ;  Tenney  v.  Prince,  4  Pick.  385 ;  Samson  v,  Thornton,  3  Mete.  275 ; 
Hammond  v.  ChamMrlin,  26  Yt.  406. 
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SECTION   II. 

OF  THE  ESSENTIALS   OP  NEGOTIABLE  BILLS   AND   NOTES. 

Promissory  notes  were  made  negotiable  in  England  by  the 
statute  of  3  &  4  Anne  ;  but  it  has  been  doubted  there  whether 

a 

a  note,  payable  to  the  maker's  own  order,  was  a  negotiable 
note.  (A)     In  this  country  it  is  so  undoubtedly.   In  •some  of  our 

(A)  Written  securities,  in  the  form  of  same  to  the  plaintiff.  To  this  there  was 
promissory  notes,  made  payable  to  the  a  special  demurrer,  assigning  for  cause, 
maker  or  his  order,  and  by  film  indorsed,  that  it  was  uncertain  whether  the  plaintiff 
are  an  irregular  kind  of  instrument,  which  meant  to  charge  the  defendant  as  maker 
has  grown  into  use  amoug  ■  merchants,  or  as  indorser  of  the  note,  and  that  a  note 
since  the  statute  of  Anne,  and  is  now  ex-  payable  to  a  man's  own  order  was  not  a 
tremely  common  in  this  country  and  in  legal  instrument,  and  could  not  be  nego- 
England.  At  what  precise  time  they  first  tiated.  The  court  sustained  the  demun*er 
came  into  use,  and  what  was  the  occasion  without  much  discussion,  "  on  the  ground 
which  gave  rise  to  them,  it  is  impossible  to  that  the  instrument  in  question,  made 
say.  Baron  Parke,  in  Hooper  i>.  Williams,  payable  to  the  maker's  order,  was  not  a 
2  Exch.  21 ,  characterizes  them  as  "  securi-  promissory  note  within  the  statute  of 
tics  in  an  informal,  not  to  say  absurd,  Anne,  which  requires  that  a  promissory 
form,  probably  introduced  long  after  the  note,  to  bo  assignable,  shall  be  made  pay- 
statute  of  Anne  —  for  what  good  reason  able  by  the  partj^making  it  to  some  '  other 
no  one  can  tell  —  and  become  of  late  person,*  or  his  order,  or  nnto  bearer." 
years  exceedingly  common."  So  Chief  During  the  argument,  however,  Parke,  B. 
idTustioe  Wilde,  m  Brown  v,  De  Winton,  put  to  the  counsel  this  question :  "  Though 
6  C.  B.  342,  said  that  notes  in  this  form,  by  the  law  merchant  the  note  cannot  be 
according  to  his  experience,  which  ex-  indorsed,  could  not  the  defendant  make 
tended  over  a  period  exceeding  forty  this  a  promissory  note  by  indorsing  it  to 
years,—  were  very  far  from  uncommon,  another  person  ?  "  This  case  was  fol- 
^hey  seem  not  to  have  attracted  the  atten-  lowed  the  next  year  in  the  Queen's  Bench 
tion  of  courts  until  a  recent  date.  It  has  by  the  case  of  Wood  t;.  Mytton,  10  Q.  B. 
always  been  the  received  opinion  in  this  805,  in  which  precisely  the  same  question 
country  that  instruments  in  this  form  were  was  presented  as  in  Flight  v.  Maclean, 
negotiable  within  the  statute  of  Anne,  and  except  that  in  the  latter  it  arose  on  a  mo- 
that  they  differed  in  no  material  particular  tion  in  arrest  of  judgment,  whereas  in  the 
from  notes  in  the  ordinary  form.  Such  former  it  arose  on  a  special  demurrer. 
also,  according  to  the  observation  of  The  question  was  ai^ued  at  considerable 
eminent  counsel,  in  Brown  v.  De  Winton,  length,  and  Lord  Denman,  after  a  very 
was  the  received  opinion  in  England,  minute  examination  of  the  statute  of 
uQtil  the  case  of  Flight  v.  Maclean,  16  M.  Anne,  held  that  ^o  instrument  declared 
&  W.  51.  Since  tnat  case,  the  nature  on  was  a  promissory  note  within  the  terms 
and  construction  of  instruments  of  this  of  tlie  statute,  ana  judgment  was  given 
kind  have  been  very  learnedly  and  elabo-  for  the  plaintiff.  It  is  to  be  observed, 
lately  discussed  by  the  three  principal  however,  that  Patteson^  J.,  during  the 
common  law  courts  in  Westminster  Hall,  ai^ument  of  this  case,  put  to  the  counsel 
The  case  of  Flight  r.  Maclean  came  up  a  question  similar  to  tnat  put  by  Baron 
in  the  Court  of  Exchequer,  in  1846.  The  Parke,  in  Flight  r.  Maclean.  "  What- 
dcclaration  stated  that  the  defendant  ever,"  said  he,  ''may  bo  the  case  with 
made  his  promissory  note  in  writing,  and  respect  to  a  note  like  this  before  indorse- 
thereby  promised  to  pay  to  the  oi^er  of  ment,  may  it  not,  as  soon  as  it  is  indorsed, 
the  defendant  500/.  two  months  aAier  date,  come  within  the  statute,  either  as  a  note 
and  that  the  defendant  then  indorsed  the  payable  to  bearer,  if  it  is  indorsed  in  blank 
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States  there    are   statutory   provisions   permitting  negotiable 
paper  to  be  under  seal. 

or  as  a  note  payable  to  the  person  desig-  man,  J.,  in  giving  the  iudgment  of  the 
nated,  if  it  is  indorsed  in  fall  ?  "  In  1848  court,  delivered  a  very  able  and  elaborate 
the  question  came  up  again  in  the  Court  opinion,  in  which  he  agreed  entirely  with 
of  Exchequer,  in  the  case  of  Hooper  v.  the  view  taken  by  the  Court  of  Exchequer. 
Williams,  2  Exch.  IS.  The  instrument  In  Gay  v.  Lander,  the  question  was  pre- 
declai-ed  on  in  this  case  was  similar  to  sented  in  a  little  different  light.  It  is  a 
those  in  the  two  former  cases,  being  made  familiar  principle  in  the  law  of  negotiable 
payable  to  the  defendant's  own  order,  and  paper,  that  when  a  note  is  made  payable 
by  him  indorsed  in  blank.  The  pleader,  to  A  B  or  his  order,  the  words  "his  order  " 
however,  adopting  the  suggestion  of  Mr.  impart  to  the  note  a  permanently  assign- 
Baron  Parke  and  Mr.  Justice  Patteson,  able  quality  into  whose  hands  soever  it 
declared  as  upon  a  note  payable  to  bearer,  may  come ;  so  that,  though  A  B  indorse 
At  the  trial  the  defendant  objected  that  the  note  to  C  D  specially,  without  osing 
there  was  a  variance  between  the  note  and  the  words  "  or  his  order,  yet  C  D  may 
the  declaration,  and  the  case  coming  be-  indorse  it  in  turn  to  whomsoever  he 
fore  the  court  in  banc  upon  this  objection,  pleases.  The  point  raised  in  Gay  v. 
Parke,  B.,  in  delivering  the  opinion  of  the  Lander  was,  whether  the  jndorsement 
eourt,  said :  *'  It  appears  to  us,  that  the  should  reecive  the  same  constmction  in 
instrument  in  this  case  was,  when  it  first  the  case  of  a  note  payable  to  the  order  of 
become  a  binding  promissory  note,  a  note  the  maker  and  by  him  indorsed,  and  the 
payable  to  bearer,  and  consequently  was  Court  held  that  it  should.  CoUman,  J., 
properly  described  in  the  declaration,  in  delivering  the  opinion,  said :  "  We 
This  view  of  the  case  reconciles  the  de-  think  that  the  principle  on  which  the  case 
cision  of  this  court  in  Flight  v.  Maclean,  of  Brown  v.  De  Winton  was  decided,  will 
with  that  of  the  Queen's  Bench  in  Wood  extend  to  this  case.  The  principle  on 
V.  Mytton  ;  but  not  the  reasons  given  for  which  that  case  was  decided  is,  that  the 
those  decisions.  In  thettase  in  mis  court  note,  before  it  was  indorsed,  was  in  the  na- 
the  declaration  was  bad  on  special  de-  ture  of  a  promise  to  pay  to  the  person  to 
murrer,  as  it  did  not  set  out  the  legal  whom  the  maker  should  afterwards,  by  inr 
effect  of  the  instrument.  In  that  in  the  dorsement,  order  the  amount  to  be  paid  ; 
Queen's  Bench,  the  motion  being  for  and  that,  after  the  note  is  indorsed  and 
arrest  of  judgment,  the  declaration  was,  circulated,  it  must  be  taken  as  against 
in  substance,  good ;  fori  it  set  out  an  in-  the  party  so  making  and  indorsing  the 
artificial  contract,  which  had  the  legal  note,  that  he  intended  that  his  in- 
effect  of  a  valid  note  payable,  as  stated  on  dorsement  should  have  the  same  eSect 
the  record,  to  the  plaintiff.  The  differ-  as  the  indorsement  by  the  pavee  of  a 
ence  between  the  two  courts  in  the  con-  note  payable  to  the  order  o^  a  per- 
struction  of  the  statute  is  of  no  practical  son  other  than  the  maker  would  haTe 
consequence,  as,  in  our  view  of  the  case,  had.  Now,  it  is  well  established  that,  if  a 
securities  in  this  informal,  not  to  say  note  be  made  payable  to  J.  S.  or  order, 
absurd  form,  are  still  not  invalid ;  and  it  and  J.  S.,  in  such  case,  indorses  the  note 
might  be  of  much  inconvenience  if  they  specially  to  Smith  &  Co.,  without  adding 
were,  for  there  is  no  doubt  that  this  form  '  or  order,'  Smith  &  Co.  may  convey  a 
of  note,  probably  introduced  long  after  good  title  to  any  other  person  by  indorse- 
the  statute  of  Anne,  and  for  what  eood  ment."  It  might,  pertiaps,  be  inferred 
reason  no  one  can  tell,  has  become  of  late  from  what  fell  from  Baron  Parke  in  Hoop* 
years  exceedingly  common ;  and  it  is  er  v.  Williams,  that  he  entertained  a  dif- 
obvious  that,  until  they  are  indorsed,  they  ferent  opinion  on  this  last  point,  but  the 
must  always  remain  in  the  hands  of  the  point  did  not  arise  in  that  case,  and  prob- 
maker  himself,  and  so  he  can  never  be  ably  his  attention  was  not  particularly  di- 
liable  upon  them."  Shortly  after  the  rected  to  it.  In  Absolon  v.  Marks,  1 1  Q. 
decision  in  this  case,  the  same  question  B.  19,  the  defendant  and  four  others  made 
came  up  in  the  Common  Bench,  in  the  a  joint  and  several  note,  pay^le  to  their 
cases  of  Brown^v.  De  Winton  and  Gay  v,  own  order  imd  all  indorsed  it  in  blank. 
Lander,  6  C.  B.  336.  In  Brown  v.  De  and  upon  an  action  the  declaration  in 
Winton  the  onestion  came  up  in  the  same  which  stated  that  the  defendant  made  his 
shape  as  in  Wood  v.  Mytton,  and  CoU-  promissory  note  payable  to  his  own  order^ 
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It  is  sufficient  in  law  if  the  maker's  name  appears  in  the 
note ;  as,  "  I,  A.  B.,  promise,  &c."  But  signature  at  the  •bot- 
tom is  ao  usual,  that  the  want  of  it  would  taint  the  note  with 
suspicion,  (t) 

As  the  negotiable  bill  or  note  is  intended  to  represen,t  and 
take  the  place  of  money,  it  must  be  payable  in  money,  and  not 
in  goods  ;(y)  and  although  it  has  been  held  in  this  country 
that  it  might  be  made  payable  in  bank-bills  which  were  *  uni- 
versally current  as  cash,  (k)  the  weight  of  authority  and  reason 
is  against  this,  and  in  favor  of  the  English  rule,  which  requires 
them^to  be  payable  in  money.  (I)  The  payment  must  not  rest 
upon  any  contingency  or  uncertain  event  (m)  Hence  a  draft 
on  a  public  officer,  as  such,  is  not  negotiable,  because  it  is  pre-« 
sumablyMrawn  against  a  contingent  public  fund,  (n)     But  if 

and  iDdoreed  the  same  to  the  plaintiff  and  countable  to  A  or  order  for  100/.,  it  was 

promised  to  pay  him  the  same  according  held  to  be  within  the  statute.    Morris  r. 

to  its  tenor  and  effect,  Lord  Denman  do-  Lee,  2  Ld.  Baym.  1396,  8  Mod.  362,  1 

cided  that  the  note  having  been  indorsed  Stra.  629.     And  so  where  the  note  set 

was  thereby  made  certam  and  a  good  forth  in  the  declaration  was,  "  I  acknowl- 

promissory  note  under  the  statute.     See  edge  myself  to  be  indebted  to  A.  in — /., 

also  £die  v.  East  India  Co.  2  Burr,  1216 ;  to  he  paid  on  demand,  for  value  received ; " 

Woods  V*  Ridley,  11  Humph.  194;  War-  on  demurrer  to  the  declaration,  the  court, 

dens,  &c.,  of  St.  James  Church  v.  Moore,  afler  solemn  argument,  held  that  this  was  a 

1  Carter  (Ind.),  289.  good  note  within  the  statute,  the  words 
(i)  Taylor  V.  Dobbins,  1  Stra.  399;  El-  "tobejMnd"  amounting  to  a  promise  to 

liot  V,  Cooper,  2  Lord  Ra3rm.  1376 ;  3  pay ;  observing,  that  the  same  words  in  a 

Kent's  Comm.  78.  tease  would  amotmt  to  a  covenant  to  p^ 

(j)  Jerome  v,  Whitney,  7  Johns.  821 ;  rent.    Casbome  r.  Dutton,  Selw.  N.  r. 

Thomas  v.  Roosa,  7  Johns.  461 ;  Peay  v,  395.     See  also,  Hyne  v.  Dewdney,  HE. 

Pickett,  1  Nott  &  McCord,  254 ;  Rhodes  L.  &  E.  400,  and  note ;  2  Fost.  183. 
V.  Lindly,  3  Hammond,  51 ;  Atkinson  v.        {k)  Keith  r.  Jones,    9    Johns.    120-; 

Manks,  1  Cow.  691,  707;  Clark  v.  King,  Judah  9.  Harris,  19  Johns.  144;  Swet- 

2  Mass.  524;    Bunker  r.  Atheam,  35  land  v.  Creigh,  15  Ohio,  118. 

Maine,  364;  Wingo  v.  McDowell,  8  Rich.  (/)  McCormick  v.  Trotter,  10  S.  & 

Law.  446.    So  the  bill  or  note,  in  order  to  Rawle,  94 ;  Gray  v.  Donahoe,  4  Watts, 

be  negotiable,  must  contain  a  promise  for  400 ;  Hasbrookv.  Palmer,  2  McLean,  10 ; 

the  payment  of  money  on/y,  and  not  for  Fry  v.  Rousseau,  3  McLean,  106;  Smith 

the  payment  of  money  and  the  perform-  v.  Philadelphia  Bank,  14  Penn.  S.  R.  52&; 

ance  of  some  other  act.    Austin  r.  Bums,  3  Kent's  Comm.  75. 

16  Barb.  643.    Therefore,  where  a  note  (m)  Alexanders.  Thonlias,  2  E.  L.  & 

contained  a  promise  to  deliver  up  horses  E.  286 ;  Storm  v.  Stirling,  28  E.  L.  &  E. 

And  a  wharf,  and  also  to  pay  money  at  a  108;  Austin  v.  Bums,   16  Barb.  643; 

particular  day,  it  was  held  not  to  be  with-  Dawkes  v.  Lord  De  Lorane,  3  Wils.  207 ; 

in  the  statute.     Martin  v.   Channtry,  2  Beardesley  v,  Baldwin,  2    Stra.   1151 ; 

Stra.  1271.    A  note,  however,  need  not  Roberts  r.  Peake,  1  Burr.  323;  Cook  v. 

conttdn  the  words  "promise  to  pcof"  in  OT'  Satteriee,  6  Cow.   108;  Van  Vacter  v. 

der  to  come  within  the  statute  ;  it  is  suffi-  Flack,   1   S.  &  Marsh.  393 ;  Pdmer  v. 

dent  if  it  contain  words  which,  upon  a  Pratt,  9  Moore,  358 ;  Dodge  v.  Emerson, 

reasonable  constraction,  import  a  promise  34  Me.  96. 

to  pay.     Therefore,  where  a  note  con-  (R)Beeside  v.  Knox,  2  Whart.  233. 
tahiea  a  pronpse  by  the  maker  to  be  oc- 
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the  event  must  happen,  an  uncertainty  as  to  the  time  of  its 
happening  does  not  prevent  the  bill  or  note  from  being  nego- 
tiable, (o) 

Usually  bills  and  notes  express  the  consideration  by  saying 
"  for  value  received ; "  but  where  this  is  not  expressed  it  is  im- 
plied by  law,  both  as  to  the  makers  and  the  acceptors  or  in- 
dorsers  of  negotiable  bills  and  notes,  and  this  presumption  must 
be  rebutted  by  evidence  if  the  defence  rests  on  want  of  consid- 
eration, (p)  And  the  presumption  is  so  far  rebutted  as  to  cast 
the  burden  of  proof  on  the  holder,  by  evidence  making  the  con- 
sideration doubtful,  (pp) 

To  a  note  there  need  be  but  two  original  parties,  a  maker 
and  a  payee.  To  a  bill  there  are  three,  drawer,  drawee,  and 
payee.  The  drawee  is  not  bound  until  acceptance ;  and  then 
having  become  the  acceptor,  he  is  regarded  as  primarily  the 
promisor,  and  the  drawer  only  collaterally ;  and  the  drawer  is 
liable  in  very  much  the  same  way  as  the  indorser  of  a  note. 
We  shall  treat  at  this  time  only  of  negotiable  biUs  and  notes, 
because  it  is  only  they  which  permit  new  parties  to  be  intro- 
duced by  indorsement,  who  have  all  the  rights  of  the  original 
parties.  Where  instruments  are  not  negotiable,  third  parties 
may  become  interested ;  but,  if  they  are  to  be  regarded  as  new 
parties  at  all,  it  is  only  with  much  qualification. 

(o)  Cooke  u.  Colehan,  2  Stra.  1217;  long  as  the  interest  is paidf  waa  not  ^  prom- 

Andrews  v,  Franklin,  1  Stra.  24  ;  Evans  issory  note.    And  see  Richardson  v.  Mar- 

V.  Underwood,  1  Wils.  262  ;  Dawkes  v.  tjr,  30  £.  L.  &  E.  365. 
Lord  Lorane,  3  WiU.  207,  213;  Wash-        {p)  Hatch  v.  Trajes,  11  Ad.  &  £U. 

ington   Ck>ant7  Mntual  Insurance  Com-  702;  Grant  v.  Da  Costa,  3  M.  &  S.  351 ; 

panj  V.  Miller,  26  Vt.  77.     In  Seacord  Benjamin  v,  Tillman,  2  McLean,  213 ; 

V,  Barling,  5  Denio,  444,  it  was   held  Bristol  v.  Warner,  19  Conn.  7;  Poplewell 

that  an  agreement  in  writing  bj  which  the  v.  Wilson,  1  Stra.  264 ;  Lines  v.  Smith, 

snbscriber  to  it  promised  to  pay  another  4  Florida,  47. 

a  sam  of  monej  on  demand  with  interest,        (pp)  Delano  r.  Bartlett,  6  Cash.  364. 

and  added,  but  no  demand  is  to  be  vMde  as  But  see  Fitch  v.  Redding,  4  Sandf.  130. 

£218] 


CH;  XV.]  INDORSEMENT.  •211-*212 


♦SECTION   III 


OF  INDORSEMENT. 


The  indorsement  of  a  bill  or  note  passes  no  property,  unless 
the  indorser  had  at  the  time  a  legal  property  in  the  note,  (q) 
And  therefore  a  married  woman  cannot  indorse  a  note  made 
•  payable  to  her  before  or  daring  her  coverture,  (r)  Nor  does 
the  property  in  the  note  pass  by  indorsement,  if  the  indorsee 
knew  at  the  time  he  received  it  that  the  indorser  had  no  right 
to  make  the  transfer,  (s)  A  party  receiving  a  bill  or  note  as 
agent,  or  for  any  particular  purpose,  and  exceeding  his  author- 
ity or  violating  his  duty,  may  nevertheless  pass  the  property  in 
the  note  to  a  bond  fide  holder,  (t)     But  *  no  assignee,  even  for 

{q)  Mead  v,  Yoane,  4  Term,  28.  In  his  name  across  the  back  of  it,  and  deliy- 
this  ease  it  was  held  that  in  an  action  by  ered  it  to  A  to  get  it  discounted,  and  A 
the  indorsee  against  the  acceptor  of  a  biU  while  the  bill  was  yet  running  deposited  it 
of  exchange,  drawn  payable  to  "  A.  or  withi  B,  as  security  for  money  advanced 
order,"  it  is  competent  to  the  defendant  to  himself,  but  without  any  fraud  in  B, 
to  give  evidence  uiat  the  person  who  in-  this  was  held  to  be  a  valid  indorsement 
dorsed  to  the  plaintiff  was  not  the  real  from  the  drawer  to  B.  Palmer  v.  Rich- 
payee,  though  he  be  of  the  same  name,  ards.  1  E.  L.  &  £.  529.  In  this  case, 
and  though  there  be  no  addition  to  the  Parktf  Baron,  said :  **  I  think  this  was  a 
name  of  the  payee  on  the  bill.  The  in-  perfectly  good  indorsement  from  Edwards 
dorsement  and  delivery  must  both  be  to  Tingey.  If  the  allegation  in  the  dec- 
made  by  the  person  then  having  the  legal  laration  were  that  there  had  been  an  in- 
intercst  in  the  note ;  and  if  a  note  is  in-  dorsement  of  this  bill  from  Edwards  to 
dorsed  by  the  payee,  and  retained  in  his  Brown,  it  would  be  a  question  of  iact 
possession,  and  auer  his  death  is  delivered  whether  the  writing^  of  Edwards's  name 
Dy  his  executor  to  the  person  to  whom  it  on  the  back  of  the  instrument,  accompa- 
was  indorsed,  the  title  to  the  note  is  not  nied  by  a  delivery  of  it  to  Brown,  meant 
dius  transferred.  Bromage  v.  Lloyd,  1  to  transfer  the  property  in  the  bill  to  him, 
Exch.  R.  31 ;  Lloyd  v,  Howard,  1  £.  L.  so  as  to  enable  him  to  indorse  it  as  his 
&  £.  227,  note ;  Awde  v.  Dixon,  5  E.  L.  own,  or  merely  to  hand  it  over  to  another 
&B.  512;  Prescott  0.  Brinsley,  6  Cush.  party.  As  to  the  case  which  has  been 
233 ;  Clark  v.  Boyd,  2  Hammond,  56 ;  dted  of  Lloyd  v.  Howard,  I  think  the  de- 
Clark  v.  Sigoumey,  17  Conn.  511.  See  dsion  there  was  perfectly  right,  and  an 
also  Bay  o.  Coddington,  5  Johns.  Ch.  54 ;  authority  for  saying  that  there  was  no  in- 
Lawrence  v.  Stonington  Bank,  6  Conn,  dorsement  fix>m  Edwards  to  Brown ;  for 
521.  the  mere  writing  of  a  man's  name  on  the 

(r)  Savage,  v.  King,  17  Maine,  301.  back  of  an  instrument  is  not  enough  for 

See  Barlow  v.  Bishop,  1  East,  432 ;  Com-  that  purpose ;  it  is  only  one  act  towards 

monwealth  v.  Manley,  12  Pick.  173.  it;  and  Lloyd  v.  Howard  shows  that  tlie 

($)  See  Roberts  v.  Eden,  1  Bos.  &  Pnl.  writing  the  name  and  handing  the  instru- 

398;  Stoddard  v.  Kimball,  6  Cush.  470.  ment  to  a  third  person,  without  any  in- 

(t)  Thus  where  the  drawer  of  a  bill  of  tention  to  pass  the  property  in  it  to  that 

exchange,  which  had  been  accepted,  wrote  person,  is  insufficient  to  constitute  an  in- 
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good  consideration,  can  hold  the  bill  or  note,  if  he  knew  or  had 
direct  and  sufficient  means  of  knowing  that  the  transfer  of  the 
same  to'  him  was  wrongful  or  unauthorized.  The  assignor 
may  have  held  the  bill  or  note  by  indorsement  to  him ;  and  as 
an  indorsement  may  always  be  restricted  or  conditioned  at  the 
pleasure  of  the  indorser,  the  assignor  was  bound  to  obey  such 
restriction ;  and  an  assignee  by  indorsement,  who  knows  that 
the  indorsement  was  made  in  disregard  of  such  restriction,  has 
no  property  in  the  .bill  or  note,  (u)  If  a  negotiable  bill  or  note 
be  indorsed  for  consideration,  so  that  the  whole  property  passes 
to  the  indorsee,  its  negotiable  quality  passes  with  it;  and  it  is 
said  that.tiiis  negotiability  cannot  be  restrained  by  the  indorse- 
ment. But  where  the  indorsement  is  without  consideration, 
and  is  intended  merely  to  give  the  indorsc^e  authority  to  receive 
money  for  the  indorser,  there  the  restriction  operates ;  and  if 
such  indorsee  again  indorses  it  over,  the  second  indorsee  can- 
not hold  it,  because  the  first  indorsement  gave  him  notice  that 
the  first  indorsee  had  no  power  to  transfer  the  note,  (v)  And  if 
a  note  is  once  indorsed  in  blank  it  is  thereafter  transferable  by 
mere  delivery  so  long  as  the  indorsement  continues  blank,  and 
its  negotiability  cannot  be  restricted  by  subsequent  special  in- 
dorsements, but  the  holder  may  strike  them  all  out  and  recover 

doraement  to  that  person.    But  if  a  man  enable  him  to  pass  it  away,  and  not  to 

writes  his  name  on  the  back  of  a  bill  of  treat  him  as  owner  of  the  bill  himself,  no 

exchange  in  order  that  it  may  be  negotia-  property  passed  from  Edwards  to  him ; 

ted,  and  any  person  afterwariis  receives  it  and  if  sach  property  had  been  alleged, 

for  value,  it  does  not  lie  in  the  indorser's  the  case  of  Lloyd  v.  Howard  would  ap- 

month  to  say  that  the  bill  was  not  in-  ply.      But  that  decision  does  not  hold 

dorsed  to  that  person ;  and  it  has  been  with  respect  to  a  third  person  who  re- 

the  established  rule  ever  since  the  case  of  ceived  it  from  the  agent  whom  Edwards 

Collins  V.  Martin,  1  B.  &  P.  648,  that  any  intrusted  with  it,  and  who  has  paid  value 

person  who  thus  takes  a  bill  for  value  is  for  it."    See  also,  Marston  v.  Allen,  8  M. 

the  indorsee  of  it.    I  think  that  Edwards,  &  W.  494;  Andrews  v.  Bond,  16  Barb, 

by  putting  his  name  on  the  bade  of  this  633 ;  Smith  v.  Braine,  3  E.  L.  &  E.  379 ; 

bill,  and  putting  it  into  the  hands  of  his  Moody  v.  Threlkeld,  13  Gcorp^ia,  555  ; 

acent,  with  authority  to  represent  him,  Stoddard  v.  Kimball,  6  Cush.  469. 
who  hands  it  over  to  a  third  party,  ought        (u)  Ancherv.  Bank  of  En^and,  Dou^. 

not  to  be  permitted  to  say  that  he  did  not  637 ;  Sigoumey  v.  Lloyd,  8  d.  &.  C.  622, 

indorse  it  to  any  person  who  took  it  for  S.  C.  3  M.  &  r.  229,  5  Bing.  525 ;  Roh- 

vahie  from  his    agent.      The    question,  ertson  v.  Kensington,  4  Taunt.  30.     See 

therefore,  here  is,  whether,  there  being  no  also  Bolton  v.  Puller,  1  Bos.  &  Pall.  539 ; 

proof  of  any  fraud  in  Tingey,  he  may  not  Bamsbotham  v..  Cator,  1   Starkie,   228 ; 

be  considered  a  holder  of  the  bill,  and  Savage  v.  Aldren,  2  Stark.  232. 
Edwards,  as  having  indorsed  it  to  him.        (v)  Edie  v.  East  India  Co.  2  Burr. 

The  case  is  distinguishable  from  Lloyd  9.  1216,  per  Wilnwt,  J.,  Wilson  v.  Holmes, 

Howard  in  this,  that  if  this  bill  were  in-  5  Mass.  543 ;  Power  v.  Finnie,  4  Call, 

dorsed  to  Brown  solely  with  the  view  to  411,  per  Roane,  J. 
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noder  the  blank  indorsemeirt.  (vv)  Where  one  has  acqnirbd  a 
bill  by  indorsement,  bondfide^  he  may  bold  it  and  recover  upon 
it,  although  earlier  parties  knew  that  it  was  transferred  wrong- 
fully or  without  authority,  (w) 

If  a  negotiable  biU  or  note  which  is  open  to  any  defence  that 
can  be  made  only  against  a  holder  with  knowledge  or  notice, 
pass  by  indorsement,  for  consideration,  to  a  holder  without 
knowledge  or  notice,  against  whom  the  defence  cannot  be 
made,  and  this  holder  indorse  it  over  for  consideration  to  a  party 
who  has  knowledge  or  notice  of  the  defence,  such  indorsee  may 
nevertheless  recover  on  the  note,  because  he  stands  on  the  right 
of  his  indorser.  The  party  bound  to  pay  it  to  the  holder  with- 
out notice  is  not  injured  by  being  bound  to  pay  it  to  his  in- 
dorsee; and  the  innocent  holder  has  not  only  the  right  of 
enforcing  payment,  but  of  transferring  the  note  by  indorsement ; 
and  with  it  all  his  rights,  (tow) 


♦SECTION    IV. 

OF  INDORSBMENT  AFTER  MATURITY. 

Bills  and  notes  are  usually  transferred  by  indorsement  before 
they  are  due.  But  they  may  be  so  transferred  after  they  are 
due,  and  before  they  are  paid.  There  is,  however,  a  very  im- 
portant difference  between  the  effect  of  the  transfer  of  a  bill  or 
note  before  its  maturity,  and  that  of  such  transfer  when  the  bill 
or  note  is  overdue.  The  bond  fide  holder  of  a  biU  by  indorse- 
ment before  maturity  takes  it  subject  to  no  equities  existing 
between  his  assignor  and  the  promisor  which  are  not  indicated 

{w)    Smith    V.    Clarke,  I   Esp.   180,  dorsecs  might  not  pay  a  yalaable  consid- 

Peake's  Cases,  225,  per  Lord  Kenyon;  eration,  yet  if  tho  last  indorsee  eave  money 

Mitchell  V.  Fuller,  15  Fenn.  268.  for  it,  it  is  a  good  note  as  to.  him,  unless 

{w)    And  this  althoagh  his  indorser  there   shoald   be  some  fraud  or  equity 

acquired  the  bill  or  note  by  fraud.     Salt-  against  him  appearing  in  the  case." 

marah  v.  Tnthill,  13  Ala.  890.    See  also,  (uTto)  Hascall  v.  Whitmore,  19  Maine, 

Haly  V.  Lane,  2  Atk.  181,  \vhere  Lord  102;  Thomas  o.  Newton,  2  C.  &  P.  606  ; 

Hardvncke   is   reported   to    have   said  :  Solomons  v.  Bank  of  England,  13  East, 

**  Where  there  is  a  negotiable  note,  and  it  135  ;  Smith  v,  lliscock,  14  Maine,  449 ; 

comes  into  the  hands  of  a  third  or  fourth  Chafaners  v,  Lanion,  1  Cump.  383. 
indonee,  though  some  of  the  former  in- 
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on  fhe  face  of  the  note,  (x)  It  was  once  much  questioned 
whether  he  who  received  a  note  under  circumstances  of  sus- 
picion was  npt  bound  to  ascertain  for  himself,  and  at  his  own 
peril,  that  the  note  came  rightfully  into  his  hands ;  and  there- 
fore a  promisor  might  defend  against  the  note,  by  showing  that 
he  had  lost  it,  or  that  it  was  stolen  from  him,  or  by  any  other 
similar  defence,  showing  also  that  this  might  have  been  ascer- 
tained by  the  holder  before  receiving  the  note,  (y)  But  the 
weight  of  recent  authority  is  decidedly  in  favor  of  the  rule  that 
such  holder  is  entitled  to  the  benefit  of  the  note,  unless  he  is  a 
wilful  party  to  the  wrong  by  which  it  comes  into  his  hands,  or, 
perhaps,  has  been  guilty  of  such  negligence  as  amounts  to  con- 
structive fraud,  {z)  For  even  gross  negligence  alone  *would 
not  deprive  him  of  his  right,  (a)  The  law  is  otherwise,  however, 
if  the  bill  or  note  were  transferred  to  him  when  overdue,  (ad). 
It  comes  to  him  then  discredited;  he  is  put  upon  his  guard; 
and,  although  he  pays  a  full  consideration  for  it,  he  receives 
nothinj^  but  the  title  and  rights  of  his  assignor.  Such  a  bill  or 
note  can  no  longer  represent  a  distinct  and  definite  credit,  or 

(x)  Brown    v.    Davics,  3    Term,  82,  turb  the  verdict.    Down  r.  Hailing,  4  B. 

BuUer,  J.  ;    Hall  r.   Wilson,   16  Barb.  &  C.  330. 

548 ;    Fletcher    v.    Gushec,    32    Maine,        (z)  Miller  v.  Race,  1  Bnrr.  452 ;  Law- 

587;  Walkerr.Davis,  33id.  516;  Gwynn  son  r.  Weston,  4  Esp.  56;  Goodman  v. 

V.  Lee,  9  Gill,  138 ;  Kohlraan  v.  Ludwig,  Harrev,  6  N.  &  M.  372 ;  Gone  v.  Baldwin, 

5.Loai8.  Ann.  33.    And  tHe  doctrine/ of  12  Pick.  545;  Wheeler  v.  Guild,  20  id. 

lis  pendens  is  held  not  to  apply  to  nego-  545 ;  Smith  v.  Mechanics  and  Tnulers 

liable  notes.    Winston  v.  Westfeldt,  22  Bank,  6  Louis.  Ann.  610. 
Ala.  760.  (a)  "  Gross  negligence  may  be  evidence 

{y)  In  Gill  v.  Cubitt,  3  B.  &  C.  466,  of  mcda  Jides,  but  is  not  the  same  thing, 

where  a  bUlof  exchange  was  stolen  during  Wc  have  shaken  off  the  last  remnant  of 

the  nighty  and  taken  to  the  office  of  a  dis-  the  contrary  doctrine.''  Per  Lord  Demnan, 

count  DFoker  early  in  the  following  mom-  Goodman  t;.  Harvey,  4  Ad.  &  £1.  870,  6 

ing,   by  a  person  whose  features  were  N.  &  M.  372.    It  is  a  question  for  the  jury 

known,  but  whose  name  was  unknown  to  whether   the  party  taking  the  bill  was 

the  broker,  and  the  latter,  being  satisfied  guilty  of  bad  faith.    See  CunliflTef;.  Booth, 

with  the  name  of  the  acceptor,  discounted  3  Bing.  N.  C.  821.    In  Crook  v.  Jadis,  5 

the  bill,  according  to  his  usual  practice.  Bar.  &  Ad.  909,  Patteson,  J.,  says :  **  I 

without  making  any  inquiry  of  the  person  never  could  understand  what  is  meant  by 

who  brought  it ;  it  was  hkd  that,  in  an  a  party's  taking  a  bill  under  circumstances 

action  on  the  bill  by  the  broker  against  the  which  ought  to  have  excited  the  suspicion 

acceptor,  the  pury  were  properly  directed  of  a  prudent  man."    But  the  au^oritf  of 

to  find  a  verdict  for  the  defendant,  if  they  these  cases  is  denied  in  Pringle  v,  Philups, 

thought  that  the  plaintiff  had  taken  the  5  Sandf.  157,  and  an  opposite  doctnne 

bill  under  circumstances  which  ought  to  strongly  maintained  and  aecided. 
liavo  excited  the  suspicion  of  a  prudent        (aa)  Chalmers    v.  Lanion,  1    Campb. 

and  careful  man ;  and  they  having  found  383 ;  Thomas  v.  Newton,  2  C.  &  P.  606 ; 

for  the  defendant,  the  court  refused  to  dis-  Smith  v.  Hiscock,  14  Me.  449  ;  fiaacaii 

t;.  Whitmore,  19  id.  102. 
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money  to  be  paid  at  a  certain  period ;  and  as  it  no  longer 
answers  the  purpose  or  performs  the  functions  of  negotiable 
paper,  it  no  longer  shares  the  privileges  of  such  instruments. 
And  it  is  therefore  said  that  any  defence  which  might  be  made 
against  the  assignor  may  be  made  available  against  the  as- 
signee, (b)  This  rule  needs,  however,  some  qualifications.  It 
is  said  by  high  authorities,  and  on  good  reason,  that  the  defence 
must  arise  from  the  note  itself,  or  the  transaction  in  which  the 
note  originated,  and  not  from  any  collateral  matter,  (c) 

•As  between  the  original  parties  to  negotiable  paper  the  con- 
sideration may  be  inquired  into ;  and  so  it  may  as  between 
indofser  and  indorsee,  {d)  But  an  action  by  an  indorsee  against 
the  maker  cannot  be  defeated  by  showing  that  no  consideration 
passed  to  the  maker  from  the  payee  and  indorser.  (e)  It  is 
sometimes  said  that  such  defence  is  good  against  the  indorsee 


(6)  Brown   v.  Davies,  3  Term,    80;  Robinson  r.  Lyman,  10  Conn.  31 ;  Brit- 

Beek  v.  Robley,   1   H.  Bl.  89,  n.  (a);  ton  v.  Bishop,  11  Venn.  70;  Robertson 

Howard  v.  Ames,  3  Mete.  308 ;  Mackay  v.  Breodlove,  7  Porter,  541 ;  Tuscumbia 

V.  Holland,  4  id.  69  ;  Potter  v,  Tyler,  2  R.  R.  Co.  v.  Rhodes,  8  Ala.  206 ;  Tinsley 

id.  58 ;  McNeill  r.  McDonald,  1  Hiirs  So.  v,    Boall,    2  Georgia,   134;Harkin8   v. 

Car.  1 ;  Mosteller  v.  Bosh,  7  Ire.  Eq.  39 ;  Shoup,  2  Cart,  jind.)  342.    In  Massacha- 

Connery  v.  Kendall,  5  Louis.  Ann.  515;  setts  and  South  Carolina,  all  setoffs  be- 

Sawyer  v.  Hoovey ,  id.  1 53  ;  Lancaster  tween  the  original  parties  existing  at  the 

Bank  v.  Woodward,  18  Penn.  337  ;  Clay  time  of  the  transfer  of  the  title  arc  allowed. 

V.   Cottrell,  id.  408.  —  The    burden    of  Sargent  v.  Southgate,  5  Pick.  312;  Nixon 

proving,  Iiowercr,  that  the  note  was  in-  v.  English,  3  McCord,  549  ;  Perry  v.  Mays, 

dorsed  after  it  was  overdue,  in  order  to  let  2  Bailey,  354  ;  Cain  r.  Spann,  1  McMnl- 

in  his  equities,  is  on  the  defendant^  for  Ian,  258.     So  in  Maine.    Bumham   v, 

the  presumption  is  that  the  indorsement  Tucker,  18  Maine,  179;  Wood  v.  Warren, 

was  made  at  or  soon  after  the  date  of  the  19  id.  23.  —  In  New  York  the  point  was 

note,  or   at   least   before    its    maturity,  considered  doubtful  in  Miner  v.  Hoyt,  4 

Bumham  r.  Wood,  8  N.  Hamp.  334  ;  Hill,  193,  197. — In  Massachusetts,  how- 

Burfaam    v.    Webster,    19  Maine,    232 ;  erer,  equities  arising  between  the  original 

Ranger  v.   Caty,  1  Met.  369  ;  Cain  v.  parties  after  the  transfer  of  title,  but  before 

Spann,  1  McMullan,  258 ;  Washburn  v.  notice  to  the  maker,  cannot  be  sot  off  as 

Ramsdell,  17  Verm.  299. — And  this  bur-  against  the  indorsee.    Ranger  v.  Cary,  I 

den  is  not  discharged  by  proof  that  the  Met.  369  ;  Baxter  v.  Little,  6  id.  7. 

note  was  transferred  and  delivered  to  the  (d)  De  Bras  v.  Eorbes,  1  Esp.  117  ; 

plaintiff  before  it  was  dishonored,  but  was  Lickbarrow  t*.  Mason,  2  Term  Rep.  71, 

not  indoreed  until  afterwards.    Ranger  c.  per  Ashhurst,  J. ;  Abbott  v.  Hendricks,  1 

Caij,  1  Met.  369.  —  Suspicious  circum-  M.  &  Gr.  791;  Herrick  r.  Carman,  10 

stanch,  however,  may  rebut  this  presump-  Johns.  224 ;  Hill  u.  Ely,  5  Serg.  &  Rawle, 

tion.    Snyder  v.  Riley,  6  Barr,  165 ;  Tams  363  ;  Clement  v.  Reppard,  15  Penn.  S.  R. 

r.  Way,  13  Penn.  222.  Ill ;  Johnson  v.  Martinus,  4  Hals.  144  ; 

{c)  Burrough  v.  Moss,  10  B.  &  C.  558 ;  Hill  v.  Buckminster,  5  Pick.  391 ;  Bnun- 

Whitehead  v.  Walker,  10  M.  &  W.  696 ;  h^  v.  Beckett,  31  Maine,  205  ;  Fisher  r. 

Carruthers    v.    West,    11    Q.  B.    143;  Salmon,  1  California,  413. 

Hughes  V.  Large,  2  Barr,  103;  Cumber-  (e)  Perkins  v.  Challis,  1  N.  Hamp.  254 ; 

land  Bank  v.  Hann,  3  Harrison,  223;  Waterman  v.  Barratt,  4  Harring.  311. 
Chandler   v.  Drew,  6  N.  Hamp.  469; 
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when  the  indorsee  took  the  paper  with  notice  of  the  want  of 
consideration,  or  of  any  circumstances  which  would  have 
avoided  the  note  in  the  hands  of  the  indorser.  (/)  But  the  case 
of  an  accommodation  note,  whether  made  or  indorsed  for  the 
benefit  of  the  party  to  whom  the  maker  or  indorser  intends  to 
lend  his  credit,  is  an  exception  to  this  rule.  If  A  makes  a  note 
to  B  or  his  order,  intending  to  lend  B  his  credit,  and  gives  it  to 
B  to  raise  money  on,  B  cannot  sue  A  9n  that  note ;  but  if  he 
indorses  it  to  C,  who  discounts  the  note  in  good  faith,  knowing 
it,  however,  to  be  an  accommodation  note  and  without  valuable 
consideration,  C  can  nevertheless  recover  the  note  from  A.  The 
maker  may,  therefore,  have  a  defence  against  the  payee  which 
he  cannot  have  against  an  indorsee  who  has  knowledge  of  that 
defence,  (g*)  But  this  is  true  only  where  the  consideration  paid 
by  the  indorsee  may  be  regarded' as  going  to  the  maker,  in  the 
same  manner  that  it  would  if  the  payee  had  been  promisor,  and 
the  maker  had  signed  the  note  as  his  surety.  The  indorsers  of 
accommodation  paper  are  not,  however,  so  far  sureties  as  to 
have  a  claim  of  contribution  against  each  other.  (A)  In  general, 
accommodation  noi^s  or  bills  are  now  governed  by  th6  same 
rules  as  negotiable  paper  for  consideration,  (t) 

*On  the  ground  that  negotiable  paper  is  intended  only  for 
business  purposes,  and  has  its  peculiar  privileges  only  that  it 
may  more  perfectly  perform  this  fui^ction,  it  has  been  held  that 
one  who  takes  a  negotiable  note,  even  before  its  maturity,  but 
only  in  payment  of  or'as  security  for  an  antecedent  debt,  with- 
out giving  for  it  any  new  consideration,  does  not  take  it  in  the 


(/)  Steers  v,  LasMey,  6  Tenn  R.  61 ;  indorsee  took  the  bill  after  it  became  due. 

Wyat  V.  Bulmor,  2  Esp.  538;  Perkins  v.  Charles  v.  Marsden,  1  Tannt.  224;  Car- 

Challis,    1    N.    Hainp.    254;  Brown  v.  ruthers  r.  West,  II  Q.  B.  143;  Renwick 

Davies,  3  Term,  80 ;  Down  v.  Hailing,  4  v.  Williams,  2  Maiyl.  356. 
B.  &  C.  330;  Ayer  v.  Hutchins,  4  Mass.        (h)  Aiken  v,  Barkley,  2  Speers,  747. 
370;  Thompson   v.  Hale,  6  Pick.  259;        (t)  Fentum  v.  Pocock,  5  Taunt.  192; 

LittcU  t7.  Marshall,  1  Robinson's  Louisiana  Bank  of  Montgomery  v.  Walker,  ^  S.  & 

Rep.  57.  R.  229  ;  Murray  v.  Judah,  6  Cowen,  484 ; 

(g)  Thompson  v.  Shepherd,  12  Met.  Clopper  v.  Union  Bank  of  Maryland,  7 

311  ;  Smith  t7.  Knox,  3  Esp.  46;  Brown  Har.  &  Johns.  92;  Church  r.  Barlow,  9 

9.  Mott,  7  Johns.  361  ;  Grant  v.  Elliovtt,  Pick.  547  ;  Grant  v.  Ellicott,   7  Wend. 

7   Wend.  227.    Molson    v.    Hawley,   1  227 ;  Marr  r.  Johnson,  9  Yerg.  1  ;  Per 

Blatch.  409;  Lord  v.  The  Ocean  Bank,  Wilder  J.,  Com.  Bank  v.  Cunningham,  24 

20  Penn.  St.  Reps.  384  ;  Kemp  v.  Balls,  Pick.  274.    See  also.  Parks  v.  Ingram,  2 

10  Exch.  605.    And  this  is  so,  even  if  the  Foster,  283. 
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way  of  business^  and  is  not  a  bond  fide  holder ;  and  that  he 
therefore  holds  the  note  subject  to  all  equitable  defences.  This 
doctrine  rests  upon  adjudications  and  opinions  of  great  weight; 
but  it  is  also  denied  by  very  high  authorities;  indeed  by  the 
highest  in  this  country,  the  Supreme  Court  of  the  United 
States,  who  have  decided  that  a  preexisting  debt  of  itself,  and 
without  any  strengthening  circumstances,  is  of  itself  a  suf* 
ficient  consideration.  But  it  has  nevertheless  been  held  since 
that  decision,  by  courts  entitled  to  great  respect,  that  the  doc- 
trine of  the  Supreme  Court  is  erroneous  and  untenable.  It 
must  be  admitted  that  the  law  on  this  subject  is  in  a  very  un- 
settled state ;  but  it  may  be  supposed  that  in  this  country  the 
authority  of  the  Supreme  Court  will  generally  prevail,  (j) 

( 7*)  This  Question  has  not  yet  received  Lytle,    10   Yei^ger,    417;   VP'oomley   r. 

a  distinct  acgudication  in  England,  and  liowry,  1  Humph.  470;   KirkpatrioL  v. 

the  following  cases,  in  which  it  has  inci-  Muirbead,  16  Penn.  123;   Greneaux  v. 

dentally  arisen,  leave  in  doubt  what  the  Wheeler,  6  Tex.  515.     Contra,  Rosa  v, 

inclination  of  judicial  opinion  is.    Bra-  Brotherson,  10  Wend.  85.  But  see  Smith 

mah  V.  Roberts,  1  Bing.  !n.  C.  469 ;  Per-  v.   Van  Loan,  supra ;  Ontario  Bank  r. 

cival  V.  Frampton,  2  C.  M.  &  R.  180 ;  Worthington,  12  Wend.  593.    In  the  fbl- 

Crofts  r.  Beale,  5  E.  L.  &  E.  408.    The  lowing  cases  it  is  held  that,  where  the 

decisions  in   this  country   have   tnmed  transiir  is  merdy  for  the  sake  of  coUaUrtd 

chiefly  upon    the   question   whether   the  security,  there  is  no  valid  consideration, 

transfer  be  for  a  valid  consideration.    The  and  the  holder  is  not  entitled  to  protection 

weight  of  authority  is,  that  the  transfer  of  against  the  equities.    Bay  v.  Coddington, 

a  negotiable  instrument  in  payment  of  a  5  Johns.  Ch.  54,  S.  C,  20  Johns.  637 ; 

debt  already  due,  or  where  upon  the  faith  Payne  v.  Cutler,  13  Wend.  605 ;  Stalker 

of  such  transfer  other  security  is  rolin-  v.  McDonald,  6  Hill,  93 ;  Clark  v,  Ely,  2 

quished,  or  indulgence  given,  is  for  a  valid  Sand.   Ch.    166;    Mickles  v,   Colvin,  4 

consideration,  and  entitles  the  holdei^to  Barb.  Sup.  Ct.  304 ;  Fenby  v.  Pritchard, 

protection.      Smith  *t'.    VaA    Loan,    16  2  Sand.  Sup.  Ct.  151 ;  Youngs  v.  Lee,  18 

Wend.  659;  Bank  of  Salina  v.  Babcock,  Barb.  187;  Kirkpatrick  ».  Muirhead,  16 

21   Wend.  499 ;   Bank  of  Sandusky  v,  Penn.  123 ;  Bcrtrand  v,  Barkman,  8  Eng. 

Scovillc,  24  Wend.  115;  Stalker  v.  Mc-  (Ark.)  150;  Jenness  v.  Bean,  10  N.  H. 

Donald,   6    Hill,  93;    Marshall,   C.   J.,  266;    Prentice  v.  Zane,  2   Gratt.   262; 

Coolidge  r.  Payson,  2  Wheat.  66,  73 ;  Bramhall    v.   Becket,    31    Maine,   205 ; 

Swift  P.Tyson,  16  Peters,  15;  Williams  Contra,  Swift  r.  Tyson,  16  Peters,  15; 

r.  Little,  1 1  N.  H.  66 ;  Homes  ?^  Smyth,  Chicopce  Bank  v.  Chapin,  8  Met.  40 ; 

16 'Maine,   177;    Norton   v.  Waite,  20  Stevens  p.  Blanchard,  3  Cush.  168;  Val- 

Maine,  175;  Adams  v.  Smith,  35  Maine,  ette  v.  Mason,  1  Smith  (Ind.)  89,  S.  C. 

324;  Brush  r.  Scribncr,  11  Conn.  388  ;  1  Carter,  288;  Pugh  r.  Durfee,  I  Blatch. 

Bostwick  V.  Dodge,  1  Doug.  (Mich.)  413 ;  412 ;  Atkinson  v.  Brooks,  26  Yt.  569. 
Reddick  v.  Jones,  6  Ired.  107 ;  Kimbro  v. 
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♦SECTION    V. 

NOTES  ON  DEMAND. 

Bills  and  notes  payable  on  demand  are  in  one  sense  always 
overdue ;  they  are  not,  however,  so  treated  until  payment  has 
been  demanded  and  jrefused ;  then  they  become  like  bills  on 
time  which  have  been  dishonored ;  and  to  bring  them  within 
this  rule  there  should  be  evidence  of  ^uch  demand  and  refusal. 
But  there  is  this  difference  between  a  note  on  time  and  a  note 
on  demand ;  a  note  on  time,  after  that  time  has  passed,  is  cer- 
tainly dishonored,  and  an  indorsee  must  know  it.  But  there  is 
no  time  when  a  note  on  demand  musC  have  been  dishonored, 
and  none  therefore  when  an  indorsee  could  not  have  received  it 
without  that  knowledge.  Nevertheless  it  seems  reasonable  to 
say  that  if  a  note  which  was  payable  at  any  day,  has  not  been 
paid  for  very  many  days,  it  may  fairly  be  presumed  to  have 
been  dishonored,  and  an  indorsee  after  this  lapse  of  time,  may 
be  held  to  have  had  a  sufficient  notice  of  its  dishonor;  and 
many  American  authorities  hold  this  view,  (k)  But  it  is  still 
true,  that  the  law  does  not  presume  that  they  were  made  with 
the  intention  of  immediate  demand  and  payment  And  where 
a  note  on  demand  is  indorsed  within  a  reasonable  time  after  its 

(k)  If  not  negotiated  antil  a  long  time  note  payable  on  demand  is  due  presently, 

after  they  are  made,  tbey  are  subject  to  all  In  this  case  thd  note  had  been  due  eight 

the  equities  in  the  hands  of  an  indorsee,  months  before  it  was  indorsed,  a  length  of 

as  they  would  be  in  the  possession  of  the  time  sufficient  to  induce  suspicions  that 

payee.    Furman  v.    Haskin,    2   Caines,  the  promisors  would  not  pay  it,  and  to 

369;  Hendricks  v,  Judah,  1  Johns.  319;  cause  some  inquuy  to  be  made,  whether 

and  two  months  and  a  half  after  a  note  it  had  in  fact  been  dishonored,  or  why 

was  dated  was  held  sufficient  to  let  in  the  payment  had  not  been  made.    If  there 

equities  of  the  maker  against  the  payee,  in  was  no  other  circumstance,  this  would  be 

an  action  by  the  indorsee.    Losee  v.  Dun-  a  good  reason  to  let  the  defendants  into 

kin,  7  Johns.  70.    Under  different  cir-  any  defence  which  coidd  legally  be  made 

cumstanccs,  a  period  of  five  months  after  by  them,  if  Pa^  Jthe  payee  and  indorser], 

a  note  was  dated  was  held  not  sufficient  were    the  plaintiff."     In    England    the 

for  this  purpose.     Sandford  v.  Mickles,  4  principle  tha|;  a  note  payable  on  dem^d 

Johns.  224.     So  seyen  days  has  been  held  may  become  discredited  by  mere  lapse  of 

not  to  be  sufficient.      Thurston  v.  Mc-  time  is  not  adopted.    Brooks  v.  Mitohell, 

Kown,  6  Mass.  428.    Ayer  v.  Hutchins,  9  M.  &  W.  15;  Barough  v.  White,  4  B. 

4  Mass.  370.    In  this  case  the  rule  con-  &  C.  325;  Gascoyne  v.  Smith,  1  McC.  & 

ceming  notes  payable  on  demand  was  Y.  348. 
thus  laid  down  by  Parsons,  C.  J. :  —  "A 
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date,  the  indorsee  has  all  the  rights  of  an  indorsee  of  a  negotia- 
ble note  on  time  where  the  indorsement  was  made  before  ma- 
turity; but  what  this  reasonable  time  shall  be  must  depend 
upon  the  facts  of  the  case.  It  is  not  determined  by  any  posi- 
tive rule.  (/)  Checks  on  bankers,  for  instance,  should  *be  pre- 
sented at  once ;  and  the  rule  as  to  overdue  notes  is  applied  with 
more  strictness  to  them,  (m) 

A  bill  once  paid  by  the  acceptor  can  no  longer  be  negotiated ; 
but  until  paid  by  him  it  is  capable  of  indefinite  negotiation,  (n) 
If  paid  in  part  it  may  be  indorsed  as  to  the  residue.  But  it 
cannot  be  indorsed  in  part ;  (o)  and  if  it  be  Indorsed  in  part,  and 
is  afterwards  indorsed  by  the  same  indorser  to  the  same  in- 
dorsee for  the  remaining  part,  this  is  not  a  good  indorsement  (p) 

The  holder  of  a  bill  or  note  payable  to  bearer,  or  of  one  pay- 
able to  some  payee  or  order  and  indorsed  in  blank,  may  trans- 

(/)  The  question  of  reasonable  time,  liable  to  pay  it    Hnbbard  v.  Jackson,  3 

within  which  a  note  dae  on  demand  must  C.  &  P.  134,  4  Bing.  390,  1  M.  &  P.  11. 

be  indorsed  after  it  is  made,  in  order  to  —  In  Callow  v.  I>awrene^  supra,  Lord 

shut  out  any  equities  between  the  maker  EUenborough  said  :  -^ ''  A  bUI  of  exchange 

and  indorser,  is  purely  a  question  of  law.  is  negotiable  ad  infinitum^  until  it  has 

Per  ShaWt  C.  J.,  Sylvester  v.  Crapo,  15  been  paid  by  or  discharged  on  behalf  of 

Pick.  93 ;  Camp  v.  Scott,  14  Verm.  387.  the  acceptor:    If  the  drawer  has  paid  the 

—  Two  days,  and  even  fire  months,  have  biU,  it  seems  that  he  may  sne  the  acceptor 

been  held  to  be  within  the  limit.    Dennett  upon  the  bill ;  and  if,  instead  of  suing  the 

V.  Wvman,  13  Verm.  485 ;  Sandford  v.  acceptor,  he  put  it  into  circulation  upon 

Mickles,  4  Johns.  224.     So  one  month,  his  own  indorsement  only,  it  does  not 

Ranger  v.  Carey,  1  Met.  369.    On  the  prejudice  any  of  the  other  parties  who 

otitor  hand,  under  different  circumstances,  nave  indorsed  the  bill  that  the  holder 

dght  months,  and  two  months,  have  been  should  be  at  liberty  to  sue  the  acceptor, 

considered  beyond  it.    American  Bank  v.  The  case  would  be  different  if  the  circula- 

Jenness,  2  Met.  288 ;  Nevins  v.  Town-  tion  of  the  bill  would  have  the  effect  of 

shend,  6   Conn.  5;   Campv.  Scott,  14  prejudicing  any  of  the  indorsers."    • 
Venn.  387.    See  further,  Wethey  v.  An-        (o)  Hawkins  r.  Cardjr,  1  Ld.  Baym. 

drews,  3  Hill,  582 ;  Thompson  t;.  Hale,  6  360.    And  tdthoueh  an  indorser  has  paid 

Pick.  259 ;    Mudd  v.  Harper,  1  Maryl.  part  of  a  bill  to  £e  indorsee,  the  latter 

110 ;  Carleton  v.  Bailey,  7  f^ost.  230.  may  still  recover  the  whole  amount  of  the 

(m)  Boehm  v.  Sterlmg,  7  Term,  423 ;  bill  against  the  drawer.  Johnson  v.  Ken- 
Down  V.  Hailing,  4  B.  &  C.  830;  Roths-  nion,  2  Wils.  262. 
child  i;.  Comey,  9  B.  &  C.  388.  But  in  (p)  Hughes  v.  Kiddell,  2  Bay,  324. 
this  country  Uie  principle  is  not  consid-  This  was  an  action  against  the  indorser  of 
ered  applicable  to  bank-notes  or  bank  a  note.  By  one  indorsement  he  had  as- 
post  notes.  The  Fulton  Bank  v.  The  signed  part  of  the  sum  mentioned  in  the 
Phoenix  Bank,  1  Hall,  562,  577.  the  note,  and  the  residue  by  another  in- 

(n)  Connery  v.  Kendall,  5  Louis.  Ann.  dorsement.    The  court  held  that  the  ac- 

515^   Prav    v,    Maine,    7    Cush.    253;  tion  could  not  be  supported,  on  the  ground 

Eaton  V.   McKown,  34  Me.  510.     Per  that  an  indorsement  for  part  of  a  note  or 

Lord  Elienboraugh,  Callow  r.  Lawrence,  3  bill  is  bad  ;  and  if  so  then  two  vicious  in- 

M.  &  S.  97 ;  Bock  v.  Robley,  1  H.  Bl.  dorsements  could  never  constitute  a  good 

89,  (n).  —  But  if  a  bill  is  paid  by  the  one.    See  also,  Hawkins  v.  Cardy,  1  Ld. 

drawer  it  may  afterwards  be  reissued  by  Raym.  360,  Carth.  466  :  Johnson  v.  Ken- 

the  drawer,  and  the  acceptor  will  be  still  nion,  2  Wils.  262,  per  Uould,  J. 
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fer  the  same  by  mere  delivery,  {q)  and  is  not  liable  upon  it  (qq) 
But  where  one  obtains  money  on  a  bill  or  note,  by  discount,  and 
the  bill  or  note  is  forged,  if  he  did  not  indorse  it  he  is  still  liable 
to  refund  the  money  to  the  party  from  whom  he  received  it, -on 
the  ground  of  an  implied  warranty  that  the  instrument  is  genu- 
ine; and  also  on  the  general  principle,  that  one  who  pays 
money  without  consideration  may  recover  it  back,  (r) 

•If  a  note  be  made  payable  on  its  face  or  by  indorsement  to 
a  party  or  his  order,  that  party  can  transfer  the  note  in  fall 
property  only  by  his  indorsement ;  and  when  he  indorses  it  he 
makes  himself  liable  to  pay  it  if  those  who  ought  to  have  paid 
it  to  him,  had  he  continued  to  hold  it,  fail  to  pay  it  to  the 
party  to  whom  he  orders  it  paid.  His  indorsement  is,  in  itself, 
only  an  order  on  them  to  pay  the  bill  or  note ;  but  the  law  an- 
nexes to  this  order  a  promise  on  his  part  to  pay  the  bill  or  note 
if  they  do  not.  He  may  guard  against  this  by  indorsing  it  with 
the  words  "  without  recourse,"  which  mean,  by  usage,  that  the 
holder  is  not  to  have,  in  any  event,  recourse  to  the  indorser.  (s) 
And  the  same  purpose  will  be  answered  if  he  uses  any  other 
words  distinctly  expressive  of  the  same  meaning.  But  without 
such  words  he  is  liable  for  the  whole  amount,  {t) 

It  is  this  peculiarity  which  gives  their  great  value  and  utility 
to  bills  and  notes  as  instruments  of  commerce  and  business. 
And  this  liability  is  strictly  defined  and  very  carefully  watched 
and  protected.     It  is  a  conditional  liability  only.     All  the  pre- 

• 

(o)' Davis  V.  Lane,  8  New  Hamp.  224;  ham  v.  Prince,  12  Mass.  14;   Waite  r. 

Wilbour  V.  Turner,  5  Pick.  526 ;  Dole  i\  Foster,  33  Maine,  424. — And  an  indorse- 

Weeks,  4  Mass.  451.  ment  of  a  note  without  recourse  passes  it 

{qq)  Camidge  v.  Allenbr,  6  B.  &  Cr.  with  all  its  negotiable  qualities,  as  mucli 

373.    See  also,  Rogers  v.  Langford,  1  Cr.  as  if  indorsed  in  blank.  Epler  t;.  Funk,  8 

&  M.  637.  •  Barr,  468.   Such  an  indorsement  transfers 

(r)  Jones  v.  Ryde,  1   Marsh.   157,   5  the  indorser's  whole  Interest  therein,  but 

Taunt.  489  ;  Bruce  v.  Bruce,  1  Marsh.  165  taken  with  other  circumstances,  it  tends  to 

5  Taunt.  495 ;  Gompertz  v.  Bartlett,  24  £.  show  that  the  note  was  not  indorsed  for 

L.  &  £.  1 56 ;  Gumey  v.  Womerslej,  28  value,  and  therefore  to  open  to  the  maker 

E.  L.  &  K.  256,  and  editor's  note ;  Eagle  the  same  defences  against  the  indorsee 

Bank  v.  Smith,  5  Conn.  71 ;  Canal  Bank  which  he  could  have  made  against  the 

V.  Bank  of  Albany,  1  Hill,  87.  Sed,cditery  payee.  Richardson  v.  Lincoln,  5  Met.  201. 
if  the  bill  or  note  is  discounted  by  the        (t)  Goupy  v.   Harden,  7  Tannte  159. 

banker  of  the  acceptor  or  maker.    Smith  In  this  case  it  was  held,  that  an  agent 

V.  Mercer,  6  Taunt.  76.     The  ruling  of  purchasing  foreign  bills  for  his  principal, 

Abbott,  C.  J.,  in  Fuller  v.  Smith,  Ry.  &  and  indorsing  them  to  him  without  quali- 

Mood.  49,  is  not  consistent  with  Smith  v.  fication,  is  liable  to  the  principal  on  his 

Mercer.  indorsement,  however  small  his  commis- 

(s)  Rice  V,  Steams,  3  Mass.  225 ;  Up-  sion. 
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vious  parties  must  have  the  bill  or  note  presented  to  them,  and 
payment  demanded;  and  notice  of  the  demand  and  non-pay- 
ment mast  be  given  to  all.  And  this  requirement  is  very  pre- 
cise as  to  time,  and  somewhat  so  as  to  form ;  as  we  shall  pres- 
ently see. 

It  has  been  said  that  every  party  so  indorsing  a  bill  or  note 
may  be  regarded  as  making  a  new  bill  or  note ;  (u)  this,  though 
true  in  general,  niay  not  be  precisely  and  exactly  the  rule  of 
law;  still  important  consequences  sometimes  flow  *from  it. 
Thus  an  acceptor  is  bound,  although  the  name  of  the  drawer  is 
forged,  and  an  indorser,  although  the  maker's  name  is  forged ; 
for  by  acceptance,  and  by  each  indorsement,  a  new  contract  is 
formed,  (v)  And  the  same  rule  would  apply  to  a  party  who  . 
intervenes  and  accepts  or  pays  svpra  protest  {w)  But  a  dis- 
tinction has  been  taken  between  a  bill  with  the  signature  forged, 
and  one  of  which  the  whole  body  is  forged,  holding  that  the 
implied  admission  or  wananty  of  the  acceptor  does  not  apply 
in  this  latter  case,  (w)  So,  if  a  bank  pays  a  forged  check,  it 
bears  the  loss,  (x)  And  if  a  bank  receive  payment  of  an 
amount  due  to  it  in  its  own  bills,  which  turn  out  to  be  forged, 
it  is  bound,  (y)  But,  in  general,  payment,  of  a  debt  in  forged 
bills,  both  parties  being  innocwt,  is  no  payment,  nor  is  a  bank 
bound  by  discounting  a  forged  note,  {z)  But  the  loser  by 
forged  paper  can  recover  it  back  only  by  showing  proper  dili- 

(u)  Chitty  &  Holme  on  Bills,  p.  241,  capacity  to  draw  and  indorse.    Drajton 

and  cases  cited.    See  also,  Pease  v.  Tur-  v.  Dale,  2  B.  &  C.  299,  3  D.  &  R.  534, 

ner,  3  How.  (Miss.)  375.  —  InGwinnelv.  ^r  Bay  ley ,  J.;  Smith  v.  Marsack,  6  C. 

Herbert,  5  Ad.  &  £1.  436,  it  is  said  tliat  B.  486. 

Ae  indorser  of  a  promissory  note  does  not  (w)'  Goddard  v.  Merchants  Bank,  4 

stand  in  the  situation  of  maker  relatively  Comst.  147. 

to  his  indorsee,  and  the  latter  cannot  de-  iw)  Bank  of  Commerce  v.  Union  Bank, 

dare  aeainst  him  as  maker.  3  Comst.  230.    But  see  Hall  v.  Fuller,  5 

(v)  Wilkinson  v.  Lutwidge,  1  Str.  648;  B.  &  C.  750. 
JeuTS  o.  Fawlcr,  2  Str.  946  ,*   Price  v.  (x)  Levy  v.  Bank  of  United  States,  1 
Neale,  3  Burr.  1354:  Smith  t^.  Chester,  1  Binn.  27;  Bank  of  St.  Albans  v,  F.  & 
T.  R.  655,  per  BuUer,  J. ;  Bass  r.  Clive,  M.  Bank,   10  Verm.  141 ;    Orr  r.  The 
4  M.  &  S.  15,  per  Damnier,  J. ;  Smith  v.  Union  Bank  of  Scotland,  29  E.  L.  &  E.  1. 
Mercer,  6  Taunt.   76 ;  Robinson  v.  Rey-  (y)  United   States  Bank  v.  Bank  of 
nolds,  2  Q.  B.  196 ;  Canal  Bank  v.  Bank  Geoi^gia,  10  Wheat.  333. 
of  Albany,  1  Hill,  287  ;  Goddard  v,  Mer-  (z)  Stedman  v.  Gooch,  1  £sp.  5  ;  Mar- 
chants  Bank,  4  Coms.  147;  Hamilton  v.  kle  v.  Hatfield,  2  Johns.  455;  Young  v. 
Pearson,  1  Cart.  (Ind.)  540.     So  also  the  Adams,  6  Mass.   182;   Eagle  Bank  i;. 
acceptor  andertakes  that  the  drawer  has  the  Smith,  5  Conn.  7 1 . 
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gence  to  detect  the  forgery,  and  to  give  notice  to  those  who 
might  be  affected  by  it.  (a) 

Whether  payment  of  a  debt  in  bills  of  an  insolvent  bank, 
both  parties  being  ignorant  of  the  fact,  is  payment,  seems  not  to 
be  quite  settled.  It  must  depend  upon  the  question,  (which  in 
each  case  may  be  affected  by  its  peculiar  circumstances,) 
whether  the  payee  takes  the  bills  as  absolute  payment  at  his 
own  risk,  or  takes  them  only  as  conditional  payment,  he  to  be 
bound  only  to  use  due  diligence  in  collecting  the  bills,  and  if  he 
fails,  the  payment  be  null.  Perhaps  the  weight  of  authority,  as 
well  as  of  reason,  is  in  favor  of  this  last  view  predominating 
where  there  is  no  sufficient  evidence  of  a  contrary  intention,  (ft) 

*The  liability  of  an  indorser  may  be  considered,  first  as  it 
depends  on  the  demand  of  payment,  and  then  as  to  notice  of 
non-payment,  and  the  proceedings  necessary  thereon.  But  bills 
of  exchange  must  also,  in  some  instances,  be  presented  for  ac- 
ceptance, when  they  are  made  payable  at  a  certain  time  after 
sight,  in  order  to  fix  the  day  of  their  maturity.  If  payable  in 
so  many  days  after  date  this  is  not  necessary.  But  the  holder 
may  present  any  bill  for  acceptance,  at  any  time,  even  the  last 
day  before  it  is  du^;  and  if  not  accepted  may  sue  the  drawer 
and  indorser.  It  is  prudent  an4  usual  to  present  a  bill  for  ac- 
ceptance soon  after  it  is  received,  as  the  holder  thereby  acquires 
the  security  of  the  acceptor,  (c) 

(a)  Gloucester  Bank  V.  Salem  Bank,  17  (c)  Mailman  v,  B'Eqnino,  2  H.  Bl. 

Mass.  33  ;  Canal  Bank  v.  Bank  of  Albany,  565.    It  was  here  held  that  there  is  no 

supra,*   Pope  v,  Nance,  1   Minor  (Ala.  fixed  time  within  which  a  bill  payable  at 

Rep.),  299.  Bight,  or  a  certain  time  after,  shall  be  pre- 

(6)  Ellis  V.  Wild,  6  Mass.  321 ;  Onta-  sented  to  the  drawee.    It  must  be  a  rea- 

rio  Bank  V.  Liji^htbodj,  11  Wend.  9,  13  sonabletime;  and  that  is  a  question  for 

Wend.  101 ;  Wainwnght  v.  Webster,  11  the  jury  to  decide  from  die  circumstances 

Verm.  576;    Oilman  v.  Peck,  id.  516;  of  each  case.     See  also  Fry  v.  Hill,  7 

Fog)c  V.  Sawyer,  9  New  Hamp.  365  ;  Fron-  Taunt.  397  ;  Mullick  r.  Radakissen,  28 

tier  Bank  o.  Morse,  22  Maine,  88 ;  Tim-  £.  L.  &  E.  86. —  No  cause  of  action  arises 

mia  V,  Gibbins,  14  E.  L.  &  E.  64,  and  upon  a  bill  payable  at  sight,  until  it  is 

note ;  Contra,  Lowrey  v.  Mnrrell,  2  Pop-  presented.    Holmes  v.  Kerrison,  2  Taunt, 

ter,  (Ala.)  280 ;  Scruggs  v.  Gass,  8  Yerg.  323 ;  Thorpe  v.  Booth,  By.  &  Mo.  388. 
175;  Bayard  v,  Shunk,  1  W.  &  S.  92. 
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SECTION    VI. 

OF  PRBSENTMBNT  FOR  AGOSPTANCE. 

Presentment  for  acceptance  should  be  made  by  the  holder  or 
his  authorized  agent  to  the  drawee  or  his  authorized  agent,  (d) 
daring  the  usual  hours  of  business,  (e)  And  the  'drawee  has 
until  the  next  day  to  determine  whether  he  will  accept,  but 
may  answer  at  once,  (ee)  And  a  bill  may  be  in  some  sort 
accepted  before  it  is  drawn,  for  a  written  promise  to  accept  a 
certain  bill  hereafter  to  be  made  is  construed  as  an  acceptance, 
if  precisely  that  bill  is  drawn  within  a  reasonable  time  after 
such  promise.  (/)  The  acceptance  must  also  be  absolute,  and 
not  in  any  respect  differing  from  the  terms  of  the  biH  If  any 
other  be  given,  the  holder  may  assent  and  so  bind  the  acceptor, 
but  must  give  notice  as  of  non-acceptance  to  other  parties, 

(d)  Cheek  v.  Roper,  5  Esp.  175.  It  is  whole  day,  down  to  the  time  of  Roing  to 
not  sufficient  to  call  at  the  residence  of  the  bed.  Cayuga  Bank  v.  Hant,  2  Ffill,  635. 
drawee  and  present  the  bill  to  some  per-  (ee)  Montgomery  County  Bank  v.  Al- 
son,  who  is  unknown  to  the  party  callmg.  bany  City  Bank,  8  Barb.  399. 

Id.  (/)  Pillans  V,  Yan  Mierop,  3  Burr. 

(e)  Elford  t*/  Teed,  1  M.  &  S.  28;  1670;  CooUdge  v.  Payson,  2  Wheaton, 
Church  V.  Clark,  21  Pick.  310 ;  Bank  of  66 ;  Wilson  v.  Clements,  3  Mass.  1 ; 
United  States  v.  Carneal,^  Peters,  543;  Goodrich  v.  Gordon,  15  Johns.  6;  Parker 
Uairison  v,  Crowder,  6  Smcdes  &  Mar.  v.  Greele,  2  Wend.  545 ;  Kendrick  v, 
464 ;  Parker  v.  Gordon,  7  East,  385. —  Campbell,  1  Bailey,  522 ;  Carnegie  v. 
And  presentment  after  banking  hours,  Morrison,  2  Met.  381 ;  Storer  v.  Logan,  9 
and  an  authorized  person  then  answering,  Mass.  55 ;  McEvers  v.  Mason,  10  iK>hn8. 
has  been  held  sufficient.  Gamett  v.  207 ;  Schimmelpennich  v.  Bayard,  1  Pet. 
Woodcock,  1  Stark.  475.  A  presentment,  264;  Boyce  v,  Edwards,  4  Pet.  121; 
however,  at  eight  o'clock  in  the  evenine,  Williams  v.  Winans,  2  Green,  339 ;  Bay- 
at  the  drawee's  residence,  has  been  held  ard  v.  Lathy,  2  McLean,  462 ;  Vance  v, 
at  a  reasonable  hour.  Barclay  v,  Bailey,  Ward,  2  Dana,  95 ;  Reed  v.  Marsh,  5  B. 
2  Camp.  537. —  But  eleven  or  twelve  at  Monroe,  8;  Rowland  v.  Carson,  15  Penn. 
night  has  been  held  otherwise.  Dana  v.  453 ;  Beach  v.  State  Bank,  2  Cart.  (Ind.) 
Sawyer,  22  Maine,  244.  So  of  a  demand  488  ;  Cassel  v.  Dows,  2  Blatch.  335.  — 
at  eight  in  the  momine.  Lunt  v,  Adams,  But  this  rule  is  applicable  only  to  biUa 
17  Maine,  230.  See  Flint  v.  Boeers,  15  payable  on  demand,  or  at  a  fixed  time  af- 
Maine,  67 ;  Commercial  Bank  v.  Hamer,  ter  date,  and  not  to  bills  payable  at  or 
7  How.  (Miss.)  448;  Cohea  v.  Hunt,  2  after  sight;  for  it  is  obvious  that  to  con- 
Smedes  &  Mar.  227.  —  The  rule  is  in  all  stitute  an  acceptance  in  the  latter  cases  a 
cases  that  the  presentment  should  be  at  a  presentment  is  indispensable,  since  the 
reasonable  time ;  and  when  the  paper  is  time  that  the  bill  is  to  run  cannot  other- 
due  from  or  at  a  bank,  it  should,  as  we  wise  be  ascertained.  Story  on  Bills  of 
have  already  said,  as  a  general  rule,  be  Exch.  ^  249 ;  Wildes  v.  Savage,  1  Story, 
presented  within  banking  hours.  But  in  22 ;  Russell  v.  Wiggin,  2  Story,  213. 
other  cases  the  period  ranges  through  the 
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in  order  to  bind  them,  (ff)  The  usual  way  of  accepting  is  by 
writing  the  word  "  accepted  "  on  the  face  of  the  bill,  and  sign- 
ing the  acceptor's  name;  but  there  is  no  precise  formula  or 
method  which  is  necessary  to  constitute  a  good  acceptance. 
It  seems  to  be  enough  if  it  is  substantively  a  distinct  promise 
to  pay  the  bill  according  to  its  terms,  whether  it  be  in  writing 
upon  the  bill  or  upon  a  separate  paper,  or  by  parol,  (ff) 


SECTION   VII. 

OF  PfiKSENTMENT  FOB  PATHKNl!. 

A  bill  or  note  must  be  presented  for  payment  at  its  maturity, 
or  the  indorsers  are  not  held.  They  guarantee  its  ^payment, 
not  by  express  words,  but  by  operation  of  law.  And  for  their 
protection  the  law  annexes  to  their  liability,  as  a  condition,  that 
reasonable  efforts  shall  be  made  to  procure  the  payment  from 
those  bound  to  pay  before  them,  and  also  that  they  shall  have 
reasonable  notice  of  a  refusal  to  pay,  that  they  may  have  an 
opportunity  to  indemnify  themselves.  The  justice  of  this  is 
obvious.  A  holder  of  a  note,  with  a  good  indorser,  might  be 
very  indifferent  as  to  the  payment  by  the  promisor  or  an  ear- 
lier indorser,  if  he  knew  that  he  could  certainly  collect  the 
amount  from  the  indorser  on  whom  he  relied ;  therefore  the 

iff)  Walker  v.  Bank  of  State  of  New  money  and  they  ought  to  be  paid,  but  I  do 

Toik,  13  Barb.  636;  Lyon  v,  Sundias,  1  not  interfere  in  this  business,  you  should  see 

Camp.  423 ;  Rassell  v.  Phillips,  14  Q.  B.  my  partner."    And  it  was  faolden  that  all 

891.  this  amounted  to  a  parol  acceptance  of  the 

(^)  Edson  V.  Fuller,  2  Foster,   183;  bills  on  which  the  defendants  were  liable  to 

Wynne  v,  Raikes,  5  East,  514  ;  Fairlee  v.  an  indorsee,  between  whom  and  A  ^ere 

Herring,  3  Bing.  625.    In  this  case,  bills  was  no  privity,  and  that. the  indorsee  was 

having  been  drawn  on  the  defendants  by  not  precluded  from  suing,  by  having  made 

their  agent,  and  with  their  authority,  in  a  protest  in  ignorance  of  this  acceptance. — 

respect  of  a  mine  which  they  afterwards  In  Ward  v.  Allen,  2  Met.  53,  a  bill  was 

transferred  to  A,  they  requested  A  to  place  read  to  the  drawee,  who  said  it  was  cor* 

funds  in  their  hands  to  meet  the  bills  when  rect  and  should  be  paid ;  and  this  was 

due,  saying,  *'  it  would  be  unpleasant  to  treated  as  a  sufficient  acceptance.     See 

have  bills  drawn  on  them  paid  by  another  Parkhurst  v.  Dickerson,  21  Pick.  307  ; 

party."    A  placed  funds  accordmgly,  but  LufF  ».  Pope,  5  Hill,  413 ;   Walker  ». 

when  the  bills  were  left  with  defendants  for  Lide,  1  Kich.  249;  Walker  v.   Bank  of 

acceptance,  no  acceptance  was  written  on  State  of  New  York,  13  Barb.  638 ;  Lewis 

them.  A's  agent  having  complained  to  one  v.  Kramer,  3  Maryl.  265 ;  Orear  v.  Mc- 

of  the  defendants  on  the  subject,  he  said :  Donald,  9  Qill,  350. 
"  What,  not  accepted  ?    We  have  had  the 
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very  liability  of  this  indorser  is  made  to  rest  upon  the  efforts 
of  the  holder  to  obtain  the  money  from  the  prior  parties. 
Again ;  each  indorser  transfers  by  indorsement  a  debt  dae  to 
himself,  and  if  by  the  guaranty  which  springs  from  his  indorse* 
ment  he  has  to  pay  this  debt  to  another,  he  is  entitled  to  all  the 
knowledge  which  will  enable  him  to  secure  a  payment  of  this 
debt  to  himself.  The  rules,  and  the  exceptions  to  the  rules,  in 
relation  to  demand  of  payment  and  notice  of  non-payment,  will 
be  found  to  rest  upon  these  principles. 

Generally,  the  question  of  reasonable  time,  reasonable  dili- 
gence, and  reasonable  notice,  is  open  to  the  circumstances  of 
every  case,  and  is  determined  by  a  reference  to  them.  But  in 
regard  to  bills  and  notes  the  law  merchant  has  defined  all  of 
these  with  great  exactness. 

The  general  rule  may  be  said  to  be,  that  the  drawer  and  in- 
dorsers  of  a  bill  and  the  indorsers  of  a  note  are  discharged  from 
their  liability,  unless  payment  of  the  bill  or  note  be  demanded 
fi-om  the  party  bound  to  pay  it,  on  the  day  on  which  it  falls 
due.  (h)  And  if  the  holder  neglects  to  make  such  *demand,  he 
not  only  loses  the  guaranty  of  subsequent  parties,  but  all  right 
to  recover  for  the  consideration  or  debt  for  which  the  bill  or 
note  was  given,  (i) 

(A)  Field  v.  Nickerson,  13  Mass.  131 ;  1825,  and  on  tho  same  daf,  at  three 
Martin  v,  Winslow,  2  Mtison,  241 ;  Sice  o'clock  in  the  afternoon,  the  vendee  de- 
V.  Cunningham,  1  Cowen,  397 ;  Mont-  livered  to  the  vendor,  as  and  for  a  pay**- 
gomery  County  Bank  v.  Albany  City  ment  of  the  price,  certain  promissory 
Bank,  8  Barb.  396 ;  Holbrook  v.  Allen,  notes  of  the  bank  of  D.  &  Co.  at  Hud- 
4  Florida,  87;  Bobinson  v.  Blen,  20  dersfield,  payable  on  demand  to  bearer. 
Maino,  109 ;  Magruder  v.  Union  Bank,  D.  &  Co.  stopped  payment  on  the  same 
3  Peters,  87 ;  Juniata  Bank  v.  Hale,  16  day  at  eleven  o'clock  in  the  morning, 
Serg.  &  Rawle,  157.  If  the  bill  or  note  and  never  afterwards  resumed  their  pay- 
is  payable  at  a  time  certcun,  it  must  be  ments ;  but  neither  of  the  parties  knew  of 
presented  on  the  last  day  of  grace ;  and  a  the  stoppage,  or  of  the  insolvency  of  D. 
demand  either  before  or  after  that  daj  is  &  Co.  The  vendor  never  circulated  the 
insufficient  to  charge  tho  indorser.  Ibid.;  notes,  or  pi'esentcd  them  to  the  bonkers 
Howe  V.  Bradley,  19  Maine,  31 ;  Leavitt  for  payment ;  but  on  Saturday  the  1 7th 
V.  Simcs,  3  'New  Hamp.  14 ;  Farmers  he  required  the  vendee  to  take  back  the 
Bank  v.  Duvall,  7  G.  &  J.  78;  Piatt  v,  notes,  and  to  pay  him  the  amount,  which 
Eads,  1  Blackf.  81 ;  Etting  v.  Schuylkill  the  latter  refused.  Heldy  under  these 
Bank,  2  Barr,  355.  circumstances,    that  the    vendor  of  the 

(i)  Bridges  v.  Berry,  3  Taunton,  130 ;  goods  was  guilty  of  laches,  and  had  there- 

Camidgc  17.  Allenby,  6  B.  &  C.  373.  by  made  the  notes  his  own,  and,  conso- 

This  was  an  action  for  the  price  of  goods,  (^uentlv,  that  they  operated  as  a  satisfac- 

It  appeared  that  the  same  were  sold  at  tion  of  the  debt. 
York  on  Saturday  the  10th  December, 
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Let  US  look  at  the  exceptions  to  this  rule  requiring  such  pre- 
sentment of  a  bill  or  note.  Bankruptcy  or  insolvency,  however 
certain  or  however  manifested,  is  not  one.  (j)  Though  the 
bank  or  shop  be  shut,  presentment  there  or  to  the  parties  per- 
sonally must  still  be  made.  (A:)  Nor  will  the  death  of  the  party 
prevent  the  necessity  of  demanding  payment  of  his  personal 
representatives,  if  he  have  any,  (/)  and  if  not,  at  his  bouse. 
But  delay  or  omission  to  demand  payment  does  not  discharge 
the  drawer  of  a  bill,  if  the  drawee  had  in  his  hands  no  effects 
of  the  drawer,  at  any  time  between  the  drawing  of  the  bill  and 
its  maturity,  and  had  no  right  on  other  ground  to  expect*  the 
payment  of  the  bill,  (m)  for  the  drawer  had  then  no  right  to 
draw  the  bill,  and  •therefore  no  right  to  demand  or  notice,  be- 
cause he  could  not  profit  by  it  to  get  payment  to  himself  of  the 
debt  from  the  drawee,  there  being  no  such  debt  So  also  if  the 
transaction  between  the  drawer  and  the  drawee  was  illegal,  (w) 
But  such  presentment  should  still  be  made  to  hold  the  subse- 
quent  parties,  (o)     The  discharge  from   liability  arising  from 


{j)  Rassell  v.  LangstafFc,  Doae.  515;  (m)  De  Berdt  v.  Atkinson,  2  H.  Bl. 

Ex  parte  Johnston,  3  Dea.  &  Ch.  433 ;  336 ;  Tony  v.  Parker,  6  Ad.  &  El.  502 ; 

Bowes  V.  Howe,  5  Taunt.  30  ;  Gower  v.  Kinsley  v.  Robinson,  21  Pick.  327  ;  Foard 

Moore,  25   Maine,  16;   Ireland  v.  Kip,  t\  Womack,  2  Ala.  368 ;  WoHenweber  ». 

Anthon,   142;  Shaw  v.   Reed,  12  Pick.  Ketterlinus,    17    Penn.    389;    Allen  v. 

132  ;  Groton  v.  Dalheim,  6  Greenl.  476 ;  Smith's  Adm*r,  4  Hairing.  234  ;  Oliver 

Holland  u.  Tamer,  10  Conn.  308  ;  Orear  v.  Bank  of  Tenn.  11  Humph.  74  ;  Orear 

V.  McDonald,  9  Gill,  350.    And  although  v,  McDonald,    9    Gill,    350.     Sec    also 

the  indorsers,  at  the  time  of  indorsement,  Fitch  v.  Redding,  4   Sandf.   130.    Bat 

had  reason  to  believe,  and  did   believe,  where  a  note  is  signed  by  one  person  as  a 

that  the  maker  would  not  pay,  this  does  principal,  and  others  as  sureties,  it  b  not 

not  dispense  with  the  necessity  of  due  no-  a  sufficient  excuse  to  show  that  the  sure- 

tice  to  them  of  such    maker's    default,  /te^r  had  no  funds  in  the  place  of  payment ; 

Denny  u.  Palmer,  5  Ircd.  610;  Oliver  v.  for  it  was  the  duty  of  tne  maker,  and  not 

Munday,  2  Pennington,  R.  982  ;  Allwood  of  the  sureties,  to  provide  for  the  pay- 

V,  Haseldon,  2  Bailey,  457.  ment.    Fort  v.  Cortes,   14  Louis.   Rep. 

(k)  Bowes  V.  Howe,  5  Taunt.  30,  re-  180. 
versing  the  decision  of  the  King's  Bench  (n)  Copp  v.  McDngall,  9  Mass.  1. 
in  the  same  case,  16  Fast,  112.  And  see  Where  the  indorsee  of  a  negotiable  prom- 
Camidge  v.  AUenby,  6  B.  &  C.  373.  If  issory  note  failed  of  recovering  against 
the  maker  is  absent  on  a  voyage  at  sea,  the  promisor,  becaase  the  original  con- 
having  a  domicil  within  the  State,  pay-  tract  was  usurious,  the  indorser,  who  was 
ment  must  be  demanded  there.  Whit-  the  original  payee,  was  held  liable,  with- 
tier  V.  Groffam,  3  Greenl.  82 ;  Dennie  t*.  out  notice,  for  the  amount  due  by  the 
Walker,  7  New  Hamp.  199.  See  Ogdcn  note,  but  not  for  the  costs  of  the  indorsee's 
v.  Cowley,  2  Johns.  274  ;  Galpin  v.  Hard,  action  against  the  promisor. 
3  McCord,  394;  Ellis  v.  Commercial  (o)  Wilkes  v.  Jacks,  Peake's  N.  P. 
Bank,  7  How.  (Miss.)  294.  Cas.  202;    Leach  v.   Hewitt,   4   Taunt. 

(l)  Gower  v.   Moore,  25  Maine,   16;  730;  RamduloUday  d.  Darieux,  4  Wash. 

Landry  v,  Stanabory,  10  Louis.  R.  484.  C.  C.  61. 
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such  delay  or  omission  may  be  waived,  by  an  express  promise 
to  pay  made  after  such  discharge,  or  by  a  payment  in  part, 
from  which  the  law  infers  an  acknowledgment  of  liability ;  but 
not  by  a  promise  made  before  such  delay  or  omission,  (p)  If 
the  party  who  should  pay  the  note  has  absconded,  or  has  no 
domicil  or  regular  place  of  business,  and  cannot  be  found  by 
reasonable  endeavors,  payment  need  not  be  deman^led  of  him, 
because  it  would  be  of  no  utility  to  a  subsequent  party ;  {q) 
•still,  notice  of  these  facts  should  be  given.  And  it  has  been 
held  that  where  demand  of  payment  wa^  delayed  by  political 
disturbances,  or  by  any.  invincible  obstacle,  it  was  enough  if  the 
demand  was  made  as  soon  as  possible  after  the  obstruction 
ceased,  (r) 

(p)  That  a  payment  of  part  is  waiver  of  vis,  3  Den.  16;  Bond  i'.  Farnham,  5 
a  non-demand  on  the  maker,  seo  Yaughan  Mass.  170;  Stephenson  v.  Primrose,  8 
V.  Fuller,  Strange,  1246 ;  Taylor  v.  Jones,  Porter,  155.  — Alita\  of  only  part  sccu- 
2  Camp.  106;  Lundie  v.  Robertson,  7  rity.  Spencer  v.  Harvev,  17  Wend.  489; 
East,  231;  Haddock  v.  Bury,  id.  236,  Bruce  r.  Lytle,  13  6arb.  163;  Bur- 
note  ;  Hodge  v.  Fillis,  3  Camp.  464 ;  roughs  v,  Haucgan,  1  McLean,  309 ; 
Hopley  V.  Dufreine,  15  East,  275.  —  That  Kyle  v.  Green,  14  Ohio,  495  ;  Woodman 
a  new  promise  to  pay,  after  notice  of  the  v."^  Eastman,  10  New  Hamp.  359  ;  An- 
neglect  to  demand  of  the  maker,  is  a  drcws  v.  Boyd,  3  Met.  434.  —  And  the 
waiver,  see  Sussex  Bank  v.  Baldwin,  2  whole  doctrine  itself  is  subject  to  many 
Harrison,  487  ;  Seeley  v.  Bisbce,  2  Verm,  qualifications  ;  and  in  Kramer  v.  Sandf- 
105 ;  Ladd  v.  Kcnney,  2  New  Uamp.  ford,  4  Watts  &  Serg.  828,  where  the 
340 ;  Rogers  w.  Hackett,  1  Foster,  100 ;  American  authorities  are  fully  reviewed. 
Breed  v.  Hillhouse,  7  Conn.  523  ;  Jones  Gibsoriy  C.  J.,  observed  that  this  doctrine 
V.  O'Brien,  26  E.  L.  &  E.  283  ;  Peto  i'.  of  waiver  in  consideration  of  security  bad 
Reynolds,  id.  404.  —  It  has  been  derided  no  footing  in  Westminster  Hall. 
that  it  must  bo  shown  affirmatively,  how-  (q)  Putnam  v.  Sullivan,  4  Mass.  45 ; 
ever,  that  the  indorser,  when  he  made  Gilbert  v.  Dennis,  3  Met.  495,  499,  per 
the  promise,  knew  that  no  demand  had  Sliaw,  C.  J. ;  Duncan  v.  McCullough,  4 
been  made  on  the  maker.  Otis  v.  Hus-  S.  &  R.  480 ;  Lehman  v.  Jones,  1  Watts 
»ey,  3  New  Hamp.  346 ;  New  Orleans  &  Serg.  126 ;  Wlieeler  v.  Field,  6  Met. 
Railroad  Co.  v.  Mills,  2  Louis.  Ann.  824  ;  290  ;  Gist  r.  Lybrand,  3  Ohio,  307 ; 
Robinson  v.  Day,  7  Louis.  Ann.  201.  Central  Bank  v.  Allen,  16  Maine,  41; 
But  it  is  said  in  Bruce  r.  Lytle,  13  Barb.  Bruce  v.  Lytle,  13  Barb.  163  ;  Nailor  v, 
163,  that  where  there  is  an  express  prom-  Bowie,  3  Maryl.  251.  —  So  when  the 
ise,  demand  and  notice  will  be  presumed  maker  of  the  note  was  a  seafaring  man, 
unless  the  contrary  be  shown.  —  So  if  an  having  no  residence  or  place  of  business 
indorser  take  full  security  from  the  maker  in  the  State,  and*  was  at  sea  when  pay- 
to  secure  him  against  his  liability  to  pay  ment  was  due,  no  demand  was  held  re- 
the  note,  this  excuses  a  demand  on  the  qnisite.  Moore  v.  Coffield,  1  Devereux, 
maker,  and  notice  thereof  to  the  indorser.  247.  —  But  where  the  holder  was  told, 
Durham  v.  Price,  5  Yerger,  300  ;  Du-  at  the  time  of  the  indorsement,  that  tho 
Tall  V.  Farmers  Bank,  2  G.  &  J.  31  ;  maker  was  a  transient  person,  and  his 
Mead  v.  Small,  2  Greenl.  207 ;  Marshall  residence  unknown,  an  effort  should  be 
V.  Mitchell,  34  Me.  227  ;  Marshall  v,  made  notwithstanding,  to  tind  him.  Otis 
Mitchell,  35  Me.  223 ;  Prentiss  v.  Dan-  v.  Hussey,  3  New  Hamp.  346. 
ielson,  5  Conn.  175;  Perry  w.  Green,  4  (r)  Patience  v.  Townley,  2  Smith,  R. 
Harrison,  61  ;  Mechanics  Bank  v,  Gris-  223.  And  so  the  prevalence  of  a  conta- 
wold,  7  Wend.  165;  Coddington  v.  Da-  gious  malignant  fever  in  tho  place  of  rcsi- 

[235] 


226-  THE  LAW  OP  comoikcp.  [book  I. 

Where  the  bill  or  note  is  made  payable  at  a  particular  place 
specified  in  the  body  of  it,  it  seems  to  be  the  rule  in  England 
that  it  must  be  presented  for  that  purpose  at  that  place,  for  the 
place  is  part  of  the  contract;  (5)  but,  in  this  country,  neither 
such  bill  or  note,  nor  a  bill  drawn  payable  generally,  but  ac- 
cepted payable  at  a  specified  place,  need  be  presented  at  that 
place,  (t)  iix  order  to  sustain  an  action  against  the  maker  or 
acceptor,  but  he  may  show,  by  way  of  defence,  that  he  was 
ready  there  with  funds,  and  thus  escape  all  damages  and  inter- 
est ;  (tt)  and  if  he  can*  show  positive  loss  from  the  want  of  such 
presentment,  (as  the  subsequent  failure  of  a  bank  where  he 
had  placed  funds  to  meet  the  bill,)  he  will  be  discharged  from 
his  liability  on  the  bill  to  the  amount  of  such  loss.  Such 
seems  to  be  the  prevailing,  though  not  the  only  view,  taken  of 
this  subject  by  the  American  authorities ;  for  some  of  much 
weight  hold,  that  where  the  acceptance  is  thus  qualified,  the 

dence  of  the  parties,  which  occasioned  a  Adm'r,  4  Hairing.  234 ;   Dougherty  v. 

stoppage  of  all  business,  has  been  held  a  Western  Bank  of  Georgia,  13  Georgia, 

sufficient  excuse  for  a  deUj  of  two  months  288 ;  Ripka  v.  Pop^i  5  lx>uis.  Ann.  61 ; 

in  giving  notice  of  a  non-payment.    Tun-  Blair  v.  Bank  of  Tenn.,  11  Humph.  84; 

no  V.  Loguo,  2  Johns.  Ca«.  1.    If  the  Weed    v.   Van  Honten,  4  Halst.   189; 

holder  deposits  the  note  in  the  post-office  McNairy  v.  Bell,  1  Yerg.  502 ;  Mulherrin 

in  season  to  reach  the  place  or  payment  t;.  Hannum,  2  id.  81 ;  Bacon  v.  Dyer,  3 

at  the  proper  time,  to  be  there  presented  Fairfield,   19 ;    Bemick    v.    O'Kyle,    id. 

by  hU  agent,  but  through  the  mistake  of  340 ;    Dockray^  v,  Dunn,  37  Mo.  442 ; 

the  postmaster  it  is  misdirected  and  de-  Nichols  v.  Pool,  2  Jones  (N.  C.)  Biep. 

layed,  these  facts  have  been  held  to  ex-  23 ;  Irvine  t7.  Withers,   1    Stew.  (Ala.) 

cuse  the  delay.    Windham  Bank  v.  Nor-  234 ;    Eldred  v.  Hawcs,  4   Conn.   465 ; 

ton,  22  Conn.  213.  Waite,  J.,  in  Jackson  v.  Packer,  13  id. 

(5)  Rowe  v.  Young,  2  Brod.  &  Bing.  358;    Payson  v.    Whitcomb,    15    Pick. 

165;    Sanderson    v.    Bowes,    14    East,  212  ;  Sumner  v.  Ford,  3  Arkansas,  389; 

500 ;  Spindler  v.  Grellett,  1  Exch.  384 ;  Green  v.  Goings,  7  Barb.  Sup.  Ct.  652. 

Emblin  v.   Dartnell,  12  M.  &  W.  830.  Contra,  per  Story,  J.,  Picquet  v.  Curtis, 

These  decisions,  however,  led  to  th^  en-  1  Sumner,  478.    If  the  bill  or  note  be 

actment  of  1   &  2  Geo.  4,  c.  78,  which  payable  at  a  particular  place,  on  demand, 

provides  that  an  acceptance  at  a  particu-  then,  according  to  Savage,  C.  J.,  in  Cald- 

lu  place  is  a  general  acceptance,  unless  well  v.  Ca^si^,  8  Cowen,  271,  demand 

expressed  to  be  payable  there  only,  and  is  necessary.    This  is  denied  in  Dough- 

not  otherwise  or  elsewhere.      On  tHe  con-  erty  r.  Western  Bank  of  Georgia,  13  Ga, 

struction  of  this  statute,  see  Selby  v.  Eden,  287 ;  but  it  is  there  decided  that  bank- 

3  Bing.  61 1 ;  Fayle  v.  Bird,  6  B.  &C.  531.  notes  are  exceptions  to  the  general  rule, 

it)  United  States  Bank  v.  Smith,  11  on  the  ground  of  public  policy,  and  de- 
Wheat.  171  ;  Foden  v.  Sharp,  4  Johns,  mand  upon  them  must  be  ma4e.  This 
183;  Wolcott  t>.  Van  Santvoord,  17  may  however  be  doubted. 
Johns.  248;  Caldwell  r.  Cassidy,  8  Cow.  (m)  Wolcott  v.  Van  Santvoord,  17 
271;  Haxtun  v.  Bishop,  3  Wend.  15;  Johns.  248;  Wallace  r.  McConnell,  13 
Wallace  v.  McConnell,  13  Peters,  136;  Pet.  136;  Savage,  C.  J.,  in  Haxtun  r. 
Carley  v.  Vance,  17  Mass.  389 ;  Wat-  Bishop,  3  Wend.  21 ;  WiJde,  J.,  in  Ct^ 
kins  V.  Crouch,  5  Leigh,  522;  Buggies  ley  v.  Vance,  17  Mass.  392;  Caldwell  r. 
V.  Patten,  8  Mass.  480 ;  Allen  v.  Smith's  Cassidy,  8  Cowen,  271. 
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bolder  may  refuse  it  and  protest  as  for  non-acceptance ;  but  if 
be  receives  and  assents  to  it  he  is  bound  by  it,  and  can  demand 
payment  nowhere  else.  The  drawers  *and  indorsers  are  cer- 
tainly discharged  by  a  neglect  to  demand  payment  at  such 
specified  place,  (o)  If  the  place  be  designated  only  in  a  memo- 
randum, not  in  the  body  of  the  bill  or  note,  presentment  may 
be  made  at  such  place,  bat  may  also  be  made  where  it  might 
have  been  without  such  memorandum,  (w)  If  the  note  be  pay- 
able at  a/ny  of  several  different  places,  presentment  at  any  one 
of  them  will  be  sufficient  (ww)  It  has  been  held  that  where  a 
note  was  made  payable  at  a  certain  house,  and  the  occupant  of 
the  house  was  himself  the  holder  of  the  note  at  its  maturity,  it 
was  demand  enough  if  he  examined  his  accounts,  and  refusal 
enough  if  he  had  no  balance  in  his  hands  belonging  to  the 
party  bound  to  pay.  (x) 

(v)  See  S  Kent's  Comm.  97,  99 ;  Pio-  that  the  memorandum  was  as  much  par^ 

qnet    v.  Curtis,   1    Sum.  478 ;  Gale  v.  ccl  of  the  contract  as  if  it  had  been  in  the 

Kemper's  Heirs,  10  Louis.  205 ;  Warren  body  of  the  instrument,  and  that  therefore 

V.  Allnut,  12  Louis.  454 ;  Bacon  v.  Dyer,  presentment  at  the  house  where  the  note 

12  Maine,'  19.  was    made    payable    should    have    been 

(w)  Williams  v.  Waring,  10  B.  &  O.  averred  and  proved.  Lord  Tenterden,  C. 
2.  This  was  an  action  of  assumpsit  on  a  J. :  "  In  point  of  practice,  the  distinction 
promissory  note  by  the  indorsee  against  between  mentioDing  a  particular  place 
the  maker.  The  note  was  in  the  follow-  for  pa3rment  of  a  note,  in  the  body  and  in 
ing  form:  — "  31st  January,  182^.  Two  the  margin  of  the  instrument,  has  been 
months  after  date  I  promise  to  pay  to  A.  frequently  acted  on.  In  the  latter  case  it 
B.  £25,  value  received.  J.  Waring.  At  has  been  treated  as  a  memorandum  only. 
Messrs.  B.  &  Co.'s,  Bankers,  London."  and  not  as  a  part  of  the  contract ;  and  I 
The  note  was  in  the  handwriting  of  the  do  not  see  any  sufficient  reason  for  de- 
defendant,  the  maker,  and  the  memoran-  parting  from  that  course."  Baylev,  J., 
dnm  was  written  at  the  time  the  note  was  cited  the  case  of  Exon  v.  Runell,  4  M.  & 
mode.  For  the  defendant  it  was  con-  S.  505,  as  being  sufficient  to  decide  this 
tended  that  the  note  should  have  been  de-  case  in  hvor  of  the  plaintiff.  See  also 
scribed  in  the  declaration  as  payable  at  Morris  v.  Husson,  4  Sandf.  93. 
Messrs.  B.  &  Co.'s,  and  that  evidence  of  (ww)  Langley  v.  Palmer,  30  Maine, 
presentment  there  should  have  been  given.  467. 

xhe  iudge  overruled  the  objection,  but  {x)  Saunderson  v.    Judge,  2  H.  Bl. 

gave  leave  to  move  to  enter  a  nonsuit.    It  509. 
was  moved  accordingly,  and  contended 
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SECTION    VIII, 

OF  WHOM,  AND  WHEN,  AND  WHERE  THE  DEMAND  SHOULD  BE  MADRi 

Demand  of  payment  should  be  made  by  the  holder,  or  bis 
authorized  agent,  of  the  party  bound  to  pay,  or  his  authorized 
agent ;  (y)  and  at  his  usual  place  of  residence,  or  usual  *place 
of  business ;  if  the  former,  within  such  hours  as  may  be  reason- 
ably BO  employed,  and  if  the  latter,  in  business  hours.  And  if 
the  holder  finds  the  dwelling-house  or  place  of  business  of  the 
payor  closed,  so  that  he  cannot  enter  the  same,  and  after  due 
inquiry  cannot  find  the  payor,  the  prevalent  doctrine  in  this 
country  is,  that  he  may  treat  the  bill  or  note  as  dishonored,  (z) 
If  the  payor  has  changed  his  residence  to  some  other  place 
within  the  same  State,  the  holder  must  endeavor  to  find  it  and 
make  demand  there ;  but  if  he  have  removed  out  of  the  State, 
subsequent  to  making  the  note,  the  demand  may  be  made  at 
his  former  residence,  (a)  The  presumption  is  that  the  holder 
lives  where  he  dates  the  note,  and  demand  must  be  made  there, 
unless  when  the  note  falls  due  the  .payor  resides  elsewhere 
within  the  State,  and  the  holder  knows  it,  and  then  the  holder 
must  make  the  demand  there,  [b) 

(y)  Lord  £enyon,  in  Cooke  &.  Callaway,  How.  (Miss.)  294  ;  Sallivan  v.  Mitdiell, 

1  Esp.  115.  — And  a  person  in  possession  1  Car.  Law  Kep.  482 ;  Collins  v.  Batler, 

of  a  bill,  payable  to  his  own  order,  is  a  Str.  1087. 

holder  for  this  purpose.    Smith  v,  Mc-  (a)  Anderson  v.  Drake,  14  Johns.  114; 

Clare,  5  East,  476  ;  2  Smith,  43  ; v.  McGruder    v.  Bank  of   Washington,    9 

Ormston,  10  Mod.  286.  —  A  demand  by  a  Wheat.   598;   Gillespie  v.  Hannahan,  4 

notary  is  sufficient.    Hartford  Bank  v.  McCord,  503 ;  Reid  v.  Morrison,  2  Watts 

Stedman,  3  Conn.  489 ;  Sussex  Bank  v.  &  Serg.  401 ;  Wheeler  v.  Field,  6  Met 

Baldwin,  2  Harrison,  487  ;  Bank  of  Utica  290 ;  Nailor  v.  Bowie,  3  Maryl.  251. 

v.  Smith,  18  Johns.  230. —  Parol  authority  (b)  Fisher  o.  Evans,  5  Binnev,  541; 

to  an  agent  to  demand  payment  is  sum-  Nailor  v.  Bowie,  3  Maiyl.  251 ;  l/oweir 

dent.    Shed  v.  Bi-ett,  1  Pick.  401.  v.  Scott,  24  Wend.  358.    See  also,  on  this 

(z)  Hine  v.  Allely,  4  B.  &  Ad.  624 ;  subject,  Taylor  v.  Snyder,  3  Denio,  145. 

Shed  t;.  Brett,  1  Pick.  413 ;  Williams  v.  A  note,  specifying  no  place  of  payment. 

Bank  of  United  States,  2  Pet.  96  ;  Ogden  was  dated,  mode,  and  indorsed  in  the  State 

v.  Cowley,  2  Johns.  274 ;  Fields  v.  Mai-  of  New  Yoik,  but  the  maker  and  indorwr 

lett,  3  Hawkes,  465 ;  Buxton  v.  Jones,  1  resided  in  Mexico,  and  continued  to  reside 

Mann.  &  Gr.  83.  —  It   has  been    said,  there  when  the  note  fell  due,  their  place 

howeyer,  that  in  such  case  some  inquiry  of  residence  being  known  to  the  payee  and 

or  effort  ought  to  be  made  to  find  the  holder,  both  when  the  note  was  giyen  and 

maker.    Ellis    v.  Commercial   Bank,  7  when  it  matured ;  and  it  was  held  that  a 
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The  whole  law  in  respect  of  demand  and  notice  is  very  mach 
influenced  by  the  usage  of  particular  places ;  where  such  usage 
is  so  well  established  and  so  well  known  that  persons  may  be 
supposed  to  contract  with  reference  to  it.  Of  this  the  English 
rule  in  relation  to  checks  on  bankers  affords  an  instance,  (c)  and 
also  the  usage  of  the  banks  of  our  ^different  cities  as  to  notes 
discounted  by  them,  or  left  with  them  for  collection.  In  this 
country  the  practice  is  not  uniform ;  but,  in  general,  a  demand 
is  made  some  days  before  the  maturity  of  a  note,  by  a  notice 
postdated  on  the  day  of  maturity,  omitting  the  days  of  grace. 
But  it  is  usual  also,  if  the  note  be  not  paid  on  the  last  day  of 
grace,  to  make  a  formal  demand  on  that  day,  after  business 
hours.  Bills  and  notes  sometimes  express  days  of  grace,  but 
generally  not.  Usually,  and  in  some  States  by  statutory  pro- 
visions, all  bills  and  notes  on  time,  when  grace  is  not  expressly 
excluded,  are  entitled  to  grace,  {d)     But  notes  payable  on  de- 

demand  of  payment  on  the  maker  and  a  tice  is  given  bj  the  bankers  to  the  payee, 
notice  to  the  indorser  were  necessary  to  See  Bancroft  v.  Hall,  Holt,  N.  P.  476 ; 
chaiige  the  indorser.  Spies  v.  Gilmore,  1  Henry  v.  Lee,  2  Chitty,  124. 
Barb.  Sap.  Ct.  158;  and  affirmed  on  ap-  {d)  Corp  v,  McComb,  1  Johns.  Cas. 
peal,  1  Comst.  321.  328;  Jackson  v.  Richards,  2  Gaines,  343. 
(c)  Robson  V.  Bennett,  2  Tannt.  388.  In  the  absence  of  proof  to  the  contrary,  the 
By  the  practice  of  the  London  bankers,  if  legal  presumption  is,  that  in  every  State 
one  banker  who  holds  a  check  drawn  on  in  the  Union  three  days  grace  are  allowed 
another  banker  presents  it  after  four  by  law  on  bills  of  exchange  and  promis- 
o'clock,  it  is  not  then  paid,  but  a  mark  is  sory  notes.  Wood  v,  Corl,  4  Met.  203. 
put  on  it,  to  show  that  the  drawer  has  In  this  case,  ShaWf  C.  J.,  said :  "  We  con- 
assets,  and  that  it  will  be  paid ;  and  checks  sider  it  well  settled,  that  by  the  general 
so  marked  have  a  priority,  and  are  ex-  law  merchant,  which  is  part  of  the  com- 
changed  or  paid  next  day  at  noon,  at  the  mon  law,  as  prevailing  throughout  the 
clearing-house  ;  A«^,  that  a  chock  pre-  United  States,  in  the  absence  of  all  proof 
sented  after  four,  and  so  marked,  and  car-  of  particular  contract  or  special  custom, 
lied  to  the  clearing-house  next  day,  but  three  days  of  grace  are  allowed  on  bills  of 
not  paid,  no  clerk  from  the  drawce'shouse  exchange  and  promissory  notes  ;  and  when 
attending,  need  not  be  presented  for  pay-  it  is  relied  upon  that  by  special  custom  no 
ment  at  the  banking-house  of  the  drawee,  grace  is  allowed,  or  any  other  term  of 
Snch  a  marking,  under  this  practice,  grace  than  three  days,  it  is  an  exception 
amounts  to  an  acceptance,  payable  next  to  the  general  rule,  and  the  proof  lies  on 
day  at  the  clearing-house.  It  is  not  neces-  the  party  taking  it."  See  also,  Bussard 
sary  to  present  for  payment  a  check  pay-  v.  Levering,  6  Wheat.  102 ;  Renner  v. 
able  on  demand  till  the  day  following  the  Bank  of  Oolumbia,  9  Wheat.  581 ;  Mills 
day  on  which  it  is  given.  A  person  re-  v.  United  States  Bank,  11  id.  431  ;  Cook 
oeiving  a  check  on  a  banker  is  equally  au^-  v.  Darling,  2  R.  I.  385.  —  The  days  of 
thorized  in  Iodgii%  it  with  his  own  banker  grace  on  negotiable  notes  constitute  a  part 
to  obtain  payment,  as  he  would  be  in  pay-  of  the  original  contract.  Savings  Bank  v, 
ing  it  away  in  the  course  of  trade.  Al-  Bates,  8  Conn.  505,  but  the  notes  may  be 
though  in  consequence  thereof  the  notice  declared  on  according  to  their  terms  with- 
of  its  dishonor  is  postponed  a  day,  one  out  adding  the  days  of  grace.  Padwick 
day  being  allowed  for  notice  from  the  payee  v.  Turner,  11  Q.  B.  1 24.  —  Whenever  the 
to  the  drawer,  after  the  day  on  whicn  no-  maker  of  a  note  is  entitled  to  grace,  the 
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mand  are  not  entitled  to  grace,  (e)  nor  are  checks  on  banks, 
though  payable  on  time,  (ee) 

It  sometimes  happens  that  when  a  bill  is  drawn  in  one  coun- 
try, and  made  payable  in  another,  the  laws  in  relation  to  pre- 
sentment and  demand  differ  in  those  countries ;  and  then  the 
question  arises,  which  law  shall  prevail.  It  would  seem  that  in 
England  the  law  of  the  place  in  which  it  is  payable  prevails ;  (/) 
but  in  this  country  it  has  been  decided  that  the  *law  of  the 
country  in  which  the  bill  is  indorsed  shall  govern  exdusively  as 
to  the  liabilities  and  duties  of  the  indorsers,  on  the  ground  that 
every  indorsement  is  substantially  a  new  contract  (g") 


•SECTION    IX. 

OF  NOTICE   OF  NON-PAYMENT. 


^  Where  a  bill  is  not  accepted,  or  a  bill  or  note  is  not  paid  at 

v,^  ?  maturity,  by  the  party  bound  then  to  pay  it,  all  subsequent 

y^'  parties  myst  have  immediate  notice  of  this  fact.     Evei|  a  verbal 


indoreer  has  the  same  privilege.  Pickard  {g)  Aymer  v.  Sheldon,  12  Wend.  439. 
V.  Valentine,  13  Maine,  412 ;  Central  In  this  case  it  was  held,  that  the  indorsee 
Bank  v.  Alien,  16  Maine,  41.  of  a  bill  of  exchange,  payable  a  certain 
(e)  In  re  Brown,  2  Story,  503 ;  Salter  number  of  days  after  sight,  drawn  in  a 
V.  Bart,  20  Wend.  205 ;  Somerville  v.  French  West  India  Island^  on  a  mercantile 
Williams,  1  Stewart,  484 ;  Cammer  v.  house  in  Bordeaux,  and  transferred  tn  the 
Harrison,  2  McCord,  246.  ciVy  of  New  York  by  the  pa^^,  need  notpre-^ 
{ee)  Bowen  v.  Newell,  5  Sandf.  326.  sent  the  hill  for  payment  after  protest  for 
If)  Bothschild  v.  Currie,  I  Q.  B.  43.  non-accepfonce,  notwithstanding  that  by  the 
This  was  an  action  by  an  indorsee  against  l*'rench  code  de  commerce  the  holder  is  not 
the  payee  and  indorser  of  a  bill  of  exchange  excused  from  the  protest  for  non-payment 
drawn  in  England  on  and  accepted  by  a  by  the  protest  for  non-acceptance';  and 
French  house,  both  plaintiff  and  defendant  loses  all  claim  against  the  inaorser,  if  the 
being  domiciled  in  England ;  Held^  that  bill  be  not  presented  for  protest  for  non- 
due  notice  of  the  dishonor  of  the  bill  by  payment.  In  such  a  case  the  payee  of  the 
the  acceptor  was  parcel  of  the  contract ;  Dill  is  bound  to  conform  to  the  French  law 
that  the  bill  being  made  payable  by  the  in  respect  to  bills  of  exchange,  to  enforce 
acceptor  abroad  was  a  foreign  bill,  an^  the  his  remedies  against  the  drawers ;  but  not 
lex  foci  contractus  must  therefore  prevail ;  so  the  indorsee;  he  is  only  required  to  com- 
and  that  it  was  sufficient  for  plaintiff  to  ply  with  the  law  merchant  prevailing  here, 
show  that  he  had  given  defendant  such  the  indorsement  having  been  made  in  the 
notice  of  the  dishonor  and  protest  as  was  city  of  New  York ;  and  according  to  wbidi 
required  by  the  law  of  France.  In  Gibbs  his  right  of  action  is  perfect,  after  protest 
V.  Fremont,  20  E.  L.  &  E.  555,  the  case  for  non-acceptance.  See  also.  Hatcher  v. 
of  Rothschild  v.  Currie,  is,  however,  re-  McMorine,  4  Dey.  122. 
ferred  to  b^  Alderson,  B.,  as  of  question- 
able anthonty. 
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agreement  of  the  parties  to  waive  notice  may  not  *render  it 
unnecessary ;  (A)  but  it  is  sometimes  waived  in  writing,  and  this 
usually  on  the  note ;  as  by  the  words,  '<  I  waive  demand  and 
notice ; "  and  such  waiver  is  sufficient,  (hh)  A  waiver  of  de- 
mand alone  should  operate  as  a  waiver  of  notice ;  for  if  demand 
of  payment  is  not  made  because  unnecessary,  a  notice  can 
hardly  be  necessary  or  useful ;  but  a  waiver  of  notice  alone  is 
not  a  waiver  of  demand,  for  though  the  party  waiving  may  not 
wish  for  notice  of  the  non-payment,  he  may  still  claim  that  pay* 
ment  should  be  demanded,  (i)  And  no  waiver  affects  any 
party  but  him  who  makes  it  It  was  formerly  held  that  a 
neglect  to  give  notice  would  not  support  a  defence  to  a  bill, 
unless  injury  could  be  proved ;  but  it  is  now  well  settled  that 
Hie  law  presumes  injury,  {j) 

The  omission  to  give  such  notice  may,  however,  be  excused, 
by  circumstances  which  rendered  it  impossible,  or  nearly  so. 
The  absconding  or  absence  beyond  reach  of  the  party  to  be 
notified,  (k)  or  the  death  or  sufficient  illness  of  the  party  bound 
to  give  notice,  or  any  sufficient  accident  or  obstruction.     But 

(A)  It  is  so  intimated  in  some  English  (J)  Dennis  v.  Morricc,  3  Esp.  158; 
cases.  Free  v.  Hawkins,  Holt,  550,  8  Norton  v.  Pickering,  8  B.  &  C.  610 ;  Hill 
Taant.  92.  But  see  Drinkwater  v.  Teb-  v.  Heap,  Dowl.  &  Ry.  N.  P.  0.  59 ;  De 
betts,  17  Maine,  16;  Boyd  v.  Cleaveland,  Berdt  v.  Atkinson,  2  H.  Bl.  336. — Bat 
4  Pick.  525  ;  Tannton  Bank  v.  Bichard-  in  Tenr  v,  Parker,  6  Ad.  &  £1.  502,  it 
son,  5  Pick.  437 ;  Fuller  v.  McDonald,  8  was  held,  that  if  the  drawer  of  a  bill  of 
Greenl.  213 ;  Marshall  v.  Mitchell,  35  exchange  have  no  effects  in  the  hands  of 
liibune,  221 ;  Fanners  Bank  v.  Waples,  4  the  drawee  at  the  time  of  the  drawing  ot 
Harring.  429 ;  Hoadley  v.  Bliss,  9  Georgia,  the  bill,  and  of  its  mataritv,  and  have  no 
303 ;  I^U7  V,  Young,  8  Eng.  (Ark.)  402.  gronnd  to  expect  that  it  will  be  paid,  it  ia 
—  Although  a  bill  or  note  has  been  in-  not  necessary  to  present  the  bill  at  mata- 
doraed  long  after  it  is  overdue,  there  must  rity :  and  if  it  be  presented  two  days  after- 
still  be  a  demand  and  notice  of  default  in  wards,  and  payment  be  refused,  the  drawer 
order  to  chaige  the  indorser,  because  a  bill  is  liable,  and  the  case  of  De  Berdt  v.  At- 
or  note,  although 'overdue,  does  not  cease  kinson  is  denied  to  be  correct.  And  see 
to  be  negoti^le.  Dwight  v.  Emerson,  2  arUe,  pa^  225,  note  {p). 
N.  Hamp.  159;  Berry  v.  Bobinson,  9  (ik)  Walwyn  v.  St.  Quintin,  2  Esp.  516, 
Johns.  121 ;  Greely  v.  Hunt,  21  Maine,  1  B.  &  P.  652 ;  Bowes  v.  Howe,  5  Taunt. 
455 ;  Kirkpatrick  r.  McCullock,  3  Hum-  30.  And  see  Crosse  t;.  Smith,  1  Maule 
phreys,  171 ;  Adams  v.  Torbert,  #  Ala.  &  Selwyn,  145;  Bruce  v,  Lyttle,  13  Barb. 
865.  163  ;  Cfhitty  &  Hulme  on  Bills,  p.  452.  — 
(JU)  Woodman  v.Thnrston,  8  Cush.  159.  So  war  between  one  country  and  the 
(i)  Drinkwater  o.  Tebbetts,  17  Me.  46  ;  country  where  the  note  is  payable  excuses 
Lfljie  V.  Steward,  20  Maine,  98  ;  Berkshire  immediate  notice ;  but  notice  should  be 
Bank  v.  Jones,  6  Mass.  524 ;  Buchanan  v.  given  within  reasonable  time  after  peace, 
^burshall,  22  Verm.  561.  See  also.  Union  Hopkirk  v.  Page,  2  Brock.  20;  Griswold 
Bank  v.  H^de,  6  Wheat.  572;  Codding-  v,  Waddington,  16^Johns.  438;  Scfaole- 
'ton  V.  Davis,  8  Den.  16 ;  Bird  v.  LeBlanc,  field  v.  Eichelberger,  7  Peters,  586. 
6  Louis.  Aim.  470. 
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nothing  of  this  kind  is  a  sufficient  excuse,  provided  the  notice 
could  have  been  given  by  great  diligence  and  earnest  endeavor, 
for  so  much  is  required  by  the  law.  (/) 

*In  general,  the  notice  must  be  given  within  a  reasonable 
time ;  and  what  this  time  is,  is  a  question  of  law  for  the 
court,  (m)  and  eadh  case  will  be  judged  by  its  circumstances. 
It  may  not,  perhaps,  be  proper  to  say  that  there  is  a  positive 
rule  of  law  on  the  subject,  but  from  the  usage  in  commercial 
places,  and  the  weight  of  authorities,  it  may  be  gathered,  that 
notice  of  non-payment  may  be  given  to  parties  liable  to  pay, 
on  the  same  day  on  which  payment  has  been  refused ;  (n)  either 
personally  or  by  mail,  as  may  be  proper  under  the  circum- 
stances ;  and  that  it  should  be  given  as  soon  as  on  the  day  fol- 
lowing that  on  which  payment  has  been  refused ;  (»»)  or  by 
the  mail  of  the  same  day,  or  by  the  next  mail  afterwards,  pro- 
vided no  convenient  or  usual  means  intervene.  Where  there  is 
but  one  mail  departing  upon  the  day  succeeding  the  default, 
notice  must  be  sent  thereby  unless  it  depart  before  ordinary 
business  hours  on  that  day.  (o)  But  if  there  be  more  than  one 
mail  it  seems  to  be  considered  that  it  is  sufficient  if  the  notice 

(/)  A  party  is  bound  to  ubo  reasonabUf  law  and  partly  of  fact.     See  Taylor  v. 

bat  not  excessive  diligence.     Sussex  Bank  Brydcn,  8  Johns.  1 73  ;  Ferris  r.  Saxton, 

V.  Baldwin,   2  Harrison,  487 ;  Bank  of  1  Southard,   1 ;    Scott  v.  Alexander,  1 

Utica  V.  Bender,  21  Wend.  643 ;  Clark  v.  Wash.  835  ;  Dodge  t\  Bank  of  Kentucky, 

Bigelow,  16  Maine,  246;  Roberts  v.  Mar  2  Marsh.  616. 

son,  1  Ala.  (N.  S.)  373;  Preston  v.  Days-  (n)  Burbridge  v.  Manners,  3  Campb. 
son,  7  Louis.  7 ;  Runyon  v.  Montford,  1  193 ;  Bussard  t*.  Levering,  6  Wheaton, 
Busbee's  Law,  371 ;  Manchester  Bank  v.  102  ;  Corp  v.  McComb,  1  Johns.  Cas. 
Fellows,  8  Fost.  302. — ^If  due  diligence  be  328 ;  Farmere  Bank  v.  Dnvall,  7  6.  &  J. 
used  it  will  be  sufficient,  although  notice  79  ;  Smith  v.  Little,  10  New  Hamp.  526 ; 
should  be  sent  to  the  wrong  place.  Bur-  McClane  v.  Fitch,  4  B.  Monroe,  599. 
mester  v.  Barrow,  9  E.  L.  &  E.  402;  (nn)  If  the  parties  reside  in  the  same 
Nichol  V.  Bate,  7  Ycrg.  305  ;  Barr  v.  town,  notice  given  at  any  time  on  the  next 
Marsh,  9  id.  253  ;  Fhipps  v.  Chase,  6  day  after  the  default  is  sufficient.  Grand 
Mete.  491 ;  Barker  v,  Clarke,  20  Maine,  Bank  v.  Blanchard,  23  Pick.  305  ;  Rem- 
156.  And  where  a  party  is  ignorant  of  the  ington  v.  Harrington,  8  Ohio,  507  ;  Whit- 
address  of  the  person  liable  upon  a  bill  or  tlesey  v.  Dean,  2  Aikens,  263. 
note,  it  is  sufficient  if  he  use  reasonable  {oS  Lennox  v.  Roberts,  2  Wheat.  378 ; 
diligence  to  ascertain  it,  and  after  having  SevAth  Ward  Bank  v,  Hanrick,  2  Story, 
ascertained  it,  sends  a  notice  forthwith.  416  ;  Davis  v,  Ilanly,  7  Eng.  (Ark.)  647; 
Dixon  V.  Johnson,  29  E.  L.  &  E.  504.  Lawson  v.  Farmers'^  Bank,  1  Ohio  State 

(m)  Hussey  v.  Freeman,  10  Mass.  84;  Reps.  207  ;  Hartford  Bank  v.  Stedman,  3 

Nash   V.  Harrington,  2  Aikens,  9  ;  Had-  Conn.  489  ;  Howard  r.  Ives,  1  Hill,  263; 

dock  V,  Murray,  1  New  Hamp.  140 ;  Sus-  Whitwell  v.  Johnson,  17  Mass.  449  ;  Mit- 

sex  Bank  v.  Balden,  2  Harrison,  488;  chell  v.  Degrand,  1  Mason,  176;  United 

Bank  of  Utica  v.  Bender,  21  Wend.  643  ;  States  v.  Barker,  4  Wash.   C.  C.  465  j 

Bemer  y.  Downer,  23  id.  620,  —  It  seems  Chick    v.    Pillsbury,    24    Maine,    458; 

to  be  in  some  respects  partly  a  question  of  Downs  v.  Planters'  Bank,  1  S.  &  M.  261. 
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be  deposited  in  time  to  go  by  any  mail  of  that  day.  (oo)-  In 
London  it  may  be  sent  by  penny  post  to  parties  residing  there. 
If  the  party  live  out  of  town,  then  it  may  be  sent  to  the  post- 
office  nearest  to  his  residence,  (p)  or  it  may  be  sent  to  the 
post-office  where  the  jiarty  usaally  receives  his  letters,  although 
not  his  actual  place  of  residence.  ( pp)  And  where  notice  may 
be  properly  given  through  the  post-office,  it  is  sufficient  if  the 
notice  be  deposited  in  the  office  although  it  is  never  received  by 
the  indorser.  (pq)  And  where  an  indorser  receives  notice,  and 
is  bound  to  give  notice  to  other  parties  as  the  condition  of 
making  them  liable  to  him,  he  comes  under  the  same  rule,  and 
*each  successive  indorser  has  until  the  next  day  to  give  such 
notice,  (q)  If  a  bill  is  sent  to  an  agent  for  collection  he  is 
treated  as  a  holder  of  the  note  for  the  purpose  of  giving  notice, 
and  his  principal  has  the  same  time  for  notifying  his  indorsers 
after  receiving  notice  from  the  agent,  as  if  himself  an  indorser 
receiving  notice  fron^n  indorsee,  (qq) 

{oo)   Whitwell  v.  Johnson,   17  Mass.  bosiness  in  the  cit^  of  Bangor,  and  the 

449  ;  Housatonic  Bank  v.  Laflin,  5  Cosh,  only  notice  given  him  was  by  a  letter,  ad- 

550 ;  StoiT  Oh  Notes,  §  324 ;  Carter  v.  dressed  to  (um  at  Bangor,  and  deposited 

Bnrlcj,  9  N.  H.  558.  in  the  postK>ffice  at  that  phice.    And  we 

(/>)  Scott  17.  Lifford,  9  East,  347 ;  Dan-  are  of  opinion  that  this  was  insuflScient  to 

lap  V.  Thompson,  5  Yerger,  67  ;  Spann  v.  charge  him  as  indorser."     In  Green  v. 

BaltzeU,  1  Flor.  302.  —  But  in  Pierce  v.  Farley,  20  Ala.  322,  where  both  indorser 

Pendar,  5  Met.  352,   it  was  held,  diat  and  holder  resided  in  Mont^mery,  bat 

when  both  parties  resided  in  the    same  the  acceptor  resided  in  Mobile,  and  the 

town,  notice  could  not  be  given  throagh  note  was  there  protested,  it  was  held  that 

the  post-office,  and  Shaw,  C.  J.,  thus  re-  notice  to  the  indorser  sent  by  the  notary 

mareed  apon  this  point :  **  The  only  re-  through    the    post-office  was    sufficient, 

maining  question  then  is,  whether  notice  And  ^ee  Bell  r.  Hagerstown  Bank,  7 

by  the  post-office  was  sufficient.      The  Gill,  216 ;  Morton  v,   Westcott,  8  Gush. 

qeneral  ruU  certainly  is,  that  when  the  425. 

indorser  resides   in  the  same  place  with        (pp)  Morris  v.  Husson,  4  Sandf.  94; 

the  party  who  is  to  give  the  notice,  the  Bant,  of  Louisiana  v.  Toumillou,  9  Louis, 

notice  must  be  given  to  the  party  person-  Ann.  Reps.  132. 

ally,  or  at  his  domicil  or  place  of  business.        [pq)  Bell  v.  Hagerstown  Bamk,  7  Gill, 

Perhaps  a  different  rale  may  prevail'in  216  ;  Sasscer  v.  Farmers'  Bank, 4  Maryl. 

London,  where  a  penny-post  is  established  409. 

and  regulated  by  law,  by  whom  letters  are        (7)  Darbyshire  v,  Parker,  6  East,  3  ; 

to  be  delivered  to  the  party  addressed,  or  Smith  v.  MuUett,  2  Camp.  208 ;  Jameson 

at  his  place  of  domicil  or  business,  on  the  r.  Swinton,  2  Camp.  374  ;  Brown  v.  For- 

same  day  they  are  deposited.    And  pei>  goson,  4  Leigh,  37.    This  rale  is  so  well 

haps  the  same  rale  might  not  apply,  where  settled  that,  although  the  party  receiving 

the  party  to  whom  notice  is  to  be  given  notice  may  easily  have  forwarded  it  the 

lives  in  the  same  town,  if  it  be  at  a  distinct  same  day,  yet  he  is  not  under  obligation 

village  or  settlement  where  a  town   is  to  send  it  until  the  next  post  after  the  day 

largc,  and  there  are  several  post-offices  in  of  its  reception.    Geill  v.  Jeremy,  Mood, 

different  parts  of  it.    But  of  this  we  give  &  Mai.   61.    See  Hilton  v.  Shepherd,  6 

no  opinion.    In  the  present  case  the  de-  East,  14,  in  notes, 
fendant  had  his  residence  and  place  of       (99)  Bank  of  U.  S.  v.  Davis,  2  Hill, 
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If*  Sunday  or  any  other  day  intervene,  which  by  law  or  by 
established  usage  is  not  a  day  of  business,  then  it  is  not 
counted,  and  the  obligation  as  to  notice  is  the  same  as  if  it  fell 
on  the  succeeding  day.  (r)  If  a  note  or  bill  payable  without 
grace  falls  due  on  such  a  day,  it  is  not  payable  until  the  next 
day.  But  if  the  last  day  of  grace  falls  upon  such  a  day,  then  it 
is  payable  on  the  day  before ;  for  the  days  of  grace  are  regarded 
as  matters  of  favor,  and  are  abridged  instead  of  being  lengthened 
by  the  intervention  of  such  a  day.  (s) 

The  purpose  of  notice  is,  that  the  party  receiving  it  may 
obtain  security  from  the  party  liable  to  him,  for  the  sum  for 
which  he  is  liable  to  other  parties.  No  precise  form  is  neces- 
sary ;  bpt  it  must  be  consonant  with  the  facts,  and  state  dis* 
tinctly  the  dishonor  of  the  bill,  and  either  expressly  or  by  an 
equivalent  implication,  that  the  party  to  whom  the  notice  is 
*Bent  is  looked  to  for  the  payment  (t)     And  it  is  held  by  the 

451 ;    Oharch  v.  Barlow,  9  Pick.  547 ;  happens  to  ffulon  a  Sunday  or  a  holidaj, 

LawBon  t;.  Farmers  Bank,  1  Ohio  State  the  days  of  grace  are  the  same  as  in  other 

Bern.  206.  cases,  and  payment  is  not  due  until  the 

(r)  Eagle  Bank  v.  Chapin,  3  Pick.  180 ;  third  day  alter.    Wooley  v:  Clements,  11 

Agnew  V,  Bank  of  Gettysburg,  2  Harris  &  Ala.  220. 

GUI,  479;  Hawkosv.  Salter,  4  Bing.715;        (0  Hartley  v.  Case,  4  B.  &  C.  339; 

Wright  v.  Shawcross,  2  B.  &  Aid.  501,  in  Solarte  v.  Palmer,  7  Bin?.  530 ;  Bonlton 

notes ;  Bray  v.  Hadwen,  5  M.  &  S.  68.  v.  Welsh,  3  Bing.  N.  C^  688,  remarked 

So  of  public  holiday.  Cuyler  v,  Stevens,  upon  in  Houlditeh  v.  Caoty,  4  id.  411 ; 

4  Wend.  566;    Lmdo  v.    Unsworth,  2  Gmgeon  v.   Smith,  6  Ad.  &  £1.  499; 

Camp.  602.  Stranee  v.  Price,  10  id.  125 ;  Cooke  v. 

(s)  Where  days  of  mce  are  allowed,  French,  id.  131 ;  Furze  v.  Sharwood,  2 

and  the  last  of  them  falls  on  Sunday,  the  Q.   B.  388;  King  v,    Bickley,  id.  419; 

fourth  of  July,  or  other  public  holldjir,  the  Bobson  v.  Cnrlewis,  id.  421;  Hedger  v. 

bill  or  note  is  payable  the  day  before.  Steavenson,  2  Mees.  &  Wels.  799 ;  Lewis 

Bansom  v.  Mack,  2  Hill,  588 ;  Cuyler  v.  v.  Gompertz,  6  id.  399 ;  Bailey  v.  Porter, 

Stevens,  4  Wend.  566  ;  Sheldon  v.  Ben-  14  id.  44;  Messenger  v.  Southey,  1  Man. 

ham,  4  Hill,  129  ;  Homes  v.  Smith,  20  &  Gr.  76  ;  Armstrong  v,  Christiani,  5  C. 

Maine,  264  ;   Tassell  r.  Lewis,   1   Ld.  B.  687 ;  Everard  v.  Watson,  18  £.  L.  & 

Raym.  743 ;  Haynes  v.  Birks,  3  B.  &  P.  £.'  194 ;  Barstow  v,  Hiriart,  6  Louis.  Ann. 

599 ;  Bussard  v.  Levering,  6  Wheat.  102 ;  98 ;  Denegre  v.  Hiriart,  id.  100 ;  Cook  v. 

Adams  v,  Otterback,  15  How.  539 ;  Lewis  Litchfield,  5  Sandf.  330 ;  Beais  o.  Peck, 

V,  Burr,  2  Caincs's  Cas.  in  Error,  195;  12  Barb.  245;  Spann  v.  Baltasell,  1  Flor. 

Bariow  v.   Planters    Bank,  7    Howard,  302 ;  Reedy  v.  Seixas,  2  Johns.  Cas.  337  ; 

(Miss.)  129;  OfFut  v.  Stout,  4  J.J.  Mar-  United  States  Bank  v,  Cameal,  2  Pet. 

shall,  332.    But  if  no  grace  is  allowed,  543;  Mills  v.  Bank  of  United  States,  U 

and  the  day  on  which  the  bill  or  note  by  Wheat.  431 ;  Shed  v.  Brett,  1  Pick.  401 ; 

its  terms  falls  due  is  a  holiday,  it  is  not  Gilbert  v.  Dennis,  3  Met.  495  ;  Pinkham 

payable  until  the  day  after.  Salter  v.  Bort,  v.  Macy,  9  id.  174 ;  Dole  v.  Gold,  5  Barb. 

90  Wend.  205  ;  Avery  v.  Stewart,  2  Conn.  Sap.   Ct.  490 ;    De  Wolf  t;.  Murray,  2 

69;  Delamater  v.  Miller,  1  Cowen,  75;  Sandf.  Sup.  Ct.  166;  Youngs  v.  Lee,  2 

Barratt  v.    Allen,*  10    Ohio,  426.-«If,  Keman,  551;  Smith  v.  Little,   10  New 

however,  the  nominal  day  of  payment  in  Hamp.  526 ;  Cowles  v.  Harts,  3  Conn, 

an  instrument,  which  is  entitled  to  grace,  516 ;  Wheaton  v.  Wilmartfa,  13  Met.  423 ; 
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best  authority,  that  this  implication  arises  from  the  actual 
notice  of  dishonor,  (tt)  Nor  will  a  slight  mistake  in  the  name 
or  description  of  the  note  or  party  vitiate  the  notice,  unless  the 
party  receiving  it  is  misled  thereby,  (u)  Any  party  may  give 
notice,  and  it  will  inure  to  the  benefit  of  every  other  party,  (uu) 
provided  the  party  giving  the  notice  be  himself  the  holder  or  an 
indorser  already  fixed  by  notice,  (uv)  and  gives  the  notice  to 
the  party  sought  to  be  charged,  within  one  day  after  the  dis- 
honor, or  after  receiving  notice  himself,  (via)  But  notice  given 
to  one  party  does  not  hold  another ;  thus  if  a  second  indorser 
having  notice,  and  thereby  being  bound,  neglects  to  give  notice 
to  the  first  indorser,  the  latter  would  not  be  liable,  (v) 

After  the  holder  of  a  dishonored  bill  or  note  has  given  due 
notice  to  indorsers,  he  may  indulge  the  acceptor  or  maker  with 
forbearance  or  delay,  without  losing  his  claim  on  the  indorsers, 
provided  he  retains  the  power  of  enforcing  payment  at  any 
moment,  (w)     But  if  he  makes  a  bargain  for  delay,  promising 

4 

it  on  a  consideration  which  makes  the  promise  binding,  or  un- 
der his  seal,  this  destroys  his  claim  against  the  indorsers.  (z) 

Cayiiga    County    Bank  ^v.  VSTarden,   1  by  a  party  to  the   bill.    If  riven  by  a 

Comst.  413;  Piatt  v.  Drake,  1    Doug,  stinger  it  will  not  suffice,     tfameson  v. 

(Mich.)  296;    Spies  v.  Newberry,  2  id.  Swinton,   2    Camp.    378;    Chanoine    v, 

425;  Bank  of  Cape  Fear  v.  Sewcll,  2  Fowler,  3  Wend.  173 ;  Wilson  v.  Swabey, 

Hawks,  560.     See  also,  1  Am.  Leading  1  Stark.  34.  So  in  case  of  non-acceptance, 

Cases,    231-237  ;    Boehme  v.    Carr,    3  notice  to  the  drawer  by  the  drawee  will 

Maryl.  202 ;  Fanners  Bank  v,  Bowie,  4  not  avail,  for  the  latter  is  not  a  party, 

id.  290 ;  Woodin  v.  Foster,  16  Barb.  146.  Stanton  v.  Blossom,  14  Mass.  116. 

And  if  a  party  to  a  note  gives  positive  (uv)  Lysaft  v.  Bryant,  9  Com.  B.  46. 

notice  of  dishonor,  which  afterwards  turns  (uio)  Brown  v.  Fei^guson,  4  Leigh,  37  j 

ont  to  be  true,  it  is  immaterial  whether  ho  Simpson  v.  Tumey,  6  Humph.  419.     See 

had  knowledge  of  the  fact  at  the  time  also,  Turner  v.  Leech,  4  B.  &  Aid,  461 ; 

when  he  gave  the  notice  or  not.    Jennings  Rowe  v.  Tipper,  20  £.  L.  &  £.  220,  and 

p.  Roberts,  29  E.  L.  &  E.  118.        .           *  note. 

(tt)  Chard  v.  Fox,  14  Q.  B.  200;  Gra-  (v)  Morgan  v.  Woodworth,  8  Johns, 

ham  V.  Sangston,   1  Maryl.  60 ;  Mills  v.  Cas.  90. 

Bank  of  United  States,  11  Wheat.  431  ;  {w}  Pole  v.  Ford,  2  Chitty,  125  ;  PhU- 

Metcalfe  r.  Richardson,  20  E.  L.  &  E.  pot  v.  Briant,  4  Bing.  717;  Badnall  v, 

301.  Samuel,  3  Price,   521 ;    Walwyn  v.  St. 

(«)  McUersh  v.  Rippen,  11  E.  L.  &  E.  Quintin,  1  B.  &  P.  652;  McLemore  v. 
599;  Smith  v.  Whiting,  12  Mass.  6;  Powell,  12  Wheat.  554  ;  Bank  y,  Myers, 
Tobeyr.  Lennig,  14  Penn.  483 ;  Cayuga  1  Bailey,  412;  Planters'  Bank  v.  Sell- 
County  Bank  v.  Warden,  2  Seld.  19;  man,  2  Gill  &  Johns.  230 ;  Gahn  r.  Niem- 
Snow  V.  Perkins,  2  Mich.  289;  Honsa-  cewicz,  11  Wend.  312;  Frarier  v.  Dick, 
tonic  Bank  ».  Laflin,  5  Cush.  546.  5  Rob.  (Louis.   Rep.)  249;   Walker  v. 

{uu)  Chapman  v.  Keane,  3  Ad.  &  El.  Bank  of  Mont.  Co.  12  Serg.  &  Rawlo, 

193,  overruling  Tindal  v.  Brown,  1  T.  R.  382  ;    Freeman's    Bank   v.    Rollins,    13 

167,  2  id.  186,  n.,  and  Ex  parte  Barclay,  Maine,  202. 

7  Ves.  597 ;  Beal's  Adm'r  r.  Alexander,  (x)  Clarke  r.  Henty,  3  Y.  &  C.  l87  ; 

6  Tex.  ^31 .    But  the  notice  muBt  be  given  Greely  tr«  Dow,  2  Met.  176 ;  Wharton  o. 
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The  reason  is,  that  he  ought  not  to  claim  payment  of  the 
indorsers,  unless,  on  payment,  he  could  transfer  to  them  the  bill 
or  note,  with  a  full  right  to  enforce  payment  at  once  from  the 
acceptor  or  maker.  But  he  *could  give  them  no  such  right  if 
he  had,  for  good  consideration,  given  to  the  acceptor  or  maker 
his  promise  that  they  should  not  be  sued. 

It  has  been  a  subject  of  some  discussion  whether  the  above 
rule  applies  in  cases  of  assignments  in  insolvency.  Bankrupt 
and  insolvent  laws  usually  provide  that  the  discharge  of  the 
bankrupt  or  insolvent  shall  not  discharge  his  indorsers  or  sure-  , 
ties ;  and  it  is  sometimes  attempted  to  effect  the  same  result 
in  voluntary  assignments  in  insolvency.  The  indentures  con- 
tain  a  provision  that  .the  creditors  who  become  parties  to  them 
discharge  the  insolvent ;  but  they  also  contain  a  further  provis- 
ion that  the  indorsers  or  sureties  shall  not  be  discharged.  And 
the  question  has  been  whether  the  indorsers  or  sureties  are  dis- 
charged notwithstanding  this  provision.  But  we  think  the  rea- 
son of  the  rule  which  discharges  them,  does  not  hold  in  this 
case.  For  where  the  debtor  himself  stipulates  that  his  dis- 
charge shall  not  prevent  his  creditors  from  having  recourse  to 
his  indorsers  or  sureties,  it  must  be  understood  that  he  binds 
himself  not  to  oppose  such  discharge  to  a  suit  against  himself 
by  the  indorsers  or  sureties,  if  they  are  held  liable  to  his  credi- 
tors by  reason  of  a  provision  which  he  himself  expressly  makes. 
The  reason,  therefore,  fails,  which  generally  makes  his  dis- 
charge their  discharge.  And,  it  may  be  added,  that  it. is  for 
their  benefit  that  this  provision  should  be  carried  into  effect 
For  if  his  discharge  necessarily  operated  their  discharge,  credi- 
tors would  naturally  prefer  a  claim  against  them  to  the  divi- 
dend of  an  insolvent,  and  would  therefore  take  nothing  from  him, 
but  all  from  them.  Whereas  if  this  clause  permits  them  to  get 
what  they  can  from  the  insolvent,  and  look  to  the  indorsers  or 
sureties  only  for  the  balance,  they  would  always  do  so,  and  the 


Williamson,   13  Penn.    273.     See  also  take  security  of  the  acceptor  and  then  re- 
Moss  V.  Hall,  5  Exch.  46.    Unlike,  how-  lease  it  without  his  consent.     Hnrd  v. 
ever,  the  case  of  a  surety,  a  part]^  liable  on  Little,  12  Mass.  503;  Pitts  v.  Congdon, 
a  hill  as  indorser  will  not  be  dischaiged,  2  Comst.  352. 
though  the  party  for  whom  he  is  bound 
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sureties  would  have  the  benefit  of  whatever  was  paid  by  way 
of  dividend,  (y)  •        • 


♦SECTION   X. 

OF  PROTEST. 

If  a  foreign  bill  be  not  accepted,  or  not  paid  at  maturity,  it 
must  be  protested  at  once ;  and  this  should  be  done  by  a  notary* 
public,  to  whose  official  acts  under  his  seal,  full  faith  is  given  in  all 
countries,  (z)  Inland  bills  are  generally,  and  promissory  notes 
very  often  protested  in  like  manner,  but  this  is  not  required  by  the 
law  merchant,  (a)  and  the  notary's  certificate  of  protest  would 
not  in  such  ease  be  evidence  of  dishonor,  {ad)  If  the  bill  be 
protested  for  non-acceptance  by  .the  drawee,  any  third  person 
may  intervene,  and  accept  or  pay  the  bill,  for  the  honor  of  the 
drawer  or  of  any  indorser ;  and  such  acceptance  supra  protest 
has  the  same  effect  as  if  the  bill  had  l)een  drawn  on  him.  He 
is  liable  in  the  same  way,  and  he  has  his  remedy  against  the 
person  for  whom  he  accepts,  and  all  prior  parties  with  notice ; 

(y)  Parke,  B.,  Kearslev  v.  Cole,  16  M.  been  a  difference  of  judicial  opinion.    It 

&  W.  135  ;  Ex  parte  Gifford,  6  Ves.  805 ;  has  been  held  in  New  Yojk  and  Connecti- 

Booltbee  v.  Stuobs,  18  Yes.  20 ;  Ex  parte  cut  that  such  bills  are  not  foreign.    Miller 

Giendinning,  Back's  Cases  in  Bankruptcy,  r.  Hackley,  5  Johns.  375 ;  Bay  v.  Church, 

517 ;  Nicholson  v.'Revill,  4  Ad.  &  Ell.  15  Conn.  15.    But  the  case  in  New  York 

675  ;  Lewis.  t7.  Jones,  4  B.  &  C.  506,  and  has  been  since  overruled  in  the  same  juris- 

note;  Nichols  v.  Norris,  3  B.  &  Ad.  41 ;  diction ;  and  in  the  other  States  where  the 

Clagett  V.  Salmon,  5  Gill  &  Johns.  314;  question  has  arisen,  and  in  the  Supreme 

Owen  V,  Homan,  3  £.  L.  &  £.  112 ;  Price  Court  of  the  United  States,  a  contrary 

V.  Barker,  30  E.  L.  &  £.  157  ;  Sohicr  v.  opinion  has  been  held.  Duncan  v.  Course, 

Loring,  6  Cush.  537.  1  Const.  Rep.  100 ;   Cape  Fear  Bank  v. 

{z)  Gale  V.  Walsh,  5  T.  R.  239 ;  Bry-  Stinemetz,  1  Hill,  (S.  C.)  44 ;  Lonsdale 

den  r.   Taylor,  2  Har.  &  Johns.  396 ;  v.  Brown,  4  Wash.  C.  C.  148 ;  Phoenix 

Townsley  i*.  Sumrall,  2  Pet.  170.     And  Bank  v,  Hussey,  12  Pick.  483  ;  Browne;, 

the  duty  ofthe  notary  cannot  be  performed  Ferguson,  4  licigh,  37  ;  Halliday  v.  Mc- 

by  an  agent  or  clerk.    Onondaga  County  Dougall,  20  Wend.  81 ;  Carter  v.  Barley, 

Bank  v.  Bates,  3  Hill,  52;  Cole  i7.  Jessup,  9  N.  H.  558;  Buckner  v.  Finley,  2  Pet. 

9  Barb.  393.            *  586 ;    Schneider  v.  Cochrane,  9   Louis. 

(a)  Windle  v.  Andrews,  2  B.  &  Aid.  Ann.  Reps.  235.    This  is  in  accordance 

696;   Bonar  v.   Mitchell,  5  Exch.  415;  withthedoctrineofMahony  t*.  Ashlin,  2B. 

Toung^  V.  Bryan,  6  Wheat.  146  ;  Burke  ^  Ad.  478,  where  a  bill  drawn  in  Ireland 

p. McCay,  2  How.  (U.S.) 66.  —  Whether  upon  a  person  resident  in  England  was 

a  bill  drawn  in  one  of  the  United  States  held  to  be  a  foreign  bill, 

upon  persons  resident  in  another  be  a  {cut)  Union  Bank  v.  Hyde,  6  Wheat, 

iweign  bill  so  as  to  require  a  protest  in  574 ;  Taylor  v.  Bank  of  Illinois,  7  Mon. 

case  of  non-acceptance  or  non-payment,  580 ;  Bank  of  U.  S.  v.  Leathers,  10  B. 

is  a  question  concerning  which  there  has  Mon.  64 ;  Carter  v.  Burley,  9  N.  H.  558. 
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and  if  he  pays  the  bill  for  an  indor^er  he  stands  in  the  position 
of  an  indorsee  for  value,  (b)  A.nd  this  is  true  although  the 
acceptance  is  at  the  request  and  for  the  *honor  of  the  drawee 
after  his  refusal,  (c)  The  holder  is  not  bound  to  receive  an 
acceptance  supra  protest,  {d)  but  must  receive  payment  if  ten- 
dered  to  him  supra  protest.  But  after  a  general  acceptance 
by  the  drawee  there  can  be  no  acceptance  supra  protest^  and 
a  third  party  can  only  add  his  credit  to  the  bill  by  a  collat- 
eral guaranty,  (e)  If  the  bill  designates  a  third  party  to  whom 
recourse  is  to  be  had  on  non-acceptance,  it  is  said  that  this 
direction  must  be  obeyed.  (/) 

SECTION    XI. 

ON  DAMAGES  FOR  NON-PAYMENT  OF   BILLS. 

If  a  bill  of  exchange  be  not  paid  at  maturity,  the  holder  may 
at  once  redraw  on  the  drawer  or  indorser,  not  only  for  the  face 
of  the  bill,  but  for  so  much  more  as  shall  indemnify  him ;  and 
therefore  for  so  much  as  shall  cover  the  necessary  costs  of  pro- 
test, notice,  commissions,  and  whatever  further  loss  he  sustains 
by  the  current  rate  of  exchange  on  the  place  where  the  drawer 
or  indorser  resided,  (g)  This  is  the  rule  of  the  law  merchant; 
but  in  this  country,  instead  of  reexchange,  or  damages  to  be 
ascertained  by  a  reference  to  the  above  items  of  Idss,  established 
rates  of  damage  are  fixed  by  statute  or  by  usage,  (h)     These 


(b) 
iLd. 


[6)  ffdt,  C.  J.,  in  Matford  v,  Walcot,  {g)  MellUh  v.  Simeon,  2  H.  Bl.  378; 

Raym.  574;  Mertens  v.  Winning-  Do  Tastet  r.  Baring,  1 1  East,  265  ;  GruFes 

ton,  1  Esp    112;  Goodhall  v.  Polhill,  1  r.  Dash,  12  Johns.  17,  (overruling  Hend- 

C.  B.  233 ;  Gk;raIopulo  v,  Wieler,  3  E.  L.  rickfi  v.  Franklin,  4  Johns.  1 19) ;  Denston 

&E.  515;  Woo<i».  Pugh,7  Ohio,  Part.  2,  v,  Henderson,  13  id.  322.     The  holder 

164;    Baring  r.    Clark,   19    Pick.   220.  may  also,  upon  protest  for  non-acccTitofuy, 

The  payer  supru  protest  for  the  honor  of  without  -waiting  for  protest  upon  non-pay- 

the    indorser   cannot  hold    such    indor-  mcnt,  maintain    an   action  against   the 

ser  liable,  il*  ho  have  already  been  dis-  drawer  or  indorser,  9jid  recover  all  the 

charged '  by  reason  of  want  of  notice  of  customary  damages.     Weldon  v.  Buck,  4 

the  non-acceptance.    When  a  party  has  Johns.  144 ;  Whitehead-  v.  Walker,  9  M. 

once  been  exonerated,  his  liability  cannot  &  W.  506.    But  the  acceptor  is  not  liable 

be  revived  without  his  assent.    Higgins  v*.  for  reexchange.    Woolsey  v.  Crawford,  2 

Morrison,  4  Dana,  100.  Camp.   445 ;    Napier    v.    Schneider,    12 

(c)  Konig  f.  Bayard,  1  Pet.  250.  East,  420;  Sibely  v.  Tut,  1  M'Mullan's 

{d)  Mitford  v.  Walcot,  12  Mod.  410.  Equity  Rep.  320. 

(e)  Jackson  v.  Hudson,  2  Camp.  447.  {h)  Henaricks  v.  Franklin,  4  Johns.  119, 

(/)  Story  on  Bills  of  Exchange,  i§  65,  per  Spencer ^  J. ;  ParaonSf  C.  J.,  in  Grim- 

219.  shaw  V.  Bender,  6  Muss.  157. 
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rates  are  larger  in  proportion  to  the  distance  of  the  place  where 
the  drawee  resides,  from  the  place  where  the  bill  is  drawn. 
And  it  may  be  regretted  that  more  uniformity  does  not  pre- 
vail among  the  several  States  in  relation  to  this  matter.  It 
seems  to  be  settled  by  the  weight  of  authority,  that,  in  deter- 
mining the  amount  of  reexchange,  the  actual  or  mercantile  par 
or  valuation  of  money  •should  be  regarded,  and  not  the  mere 
legal  or  nominal,  which  as  between  this  country  and  England, 
differs  very  widely  from  the  true  value,  (t) 


SECTION   XII. 

BILLS  OF  LADING. 

These  documents  are  also  by  the  law  merchant  now  treated 
as  negotiable  instruments  to  a  certain  extent.  The  master  by 
signing  such  bill  promises  to  deliver  the  goods  to  A.  B.  '^  or  his 
assigns."*  If  A.  B.  indorses  the  bill  to  any  person,  or  in  blank, 
delivering  it  to  any  person,  that  constitutes  such  person  his 
assignee,  and  vests  in  him  a  property  in  the  goods,  and  he  may 
daim  the  goods  of  the  captain  or  owners  in  the  place  of  the  per- 
son putting  them  on  board,  and  with  the  same  rights,  (j)  But 
a  bill  of  lading  is  rather  quasi  negotiable  than  actually  so,  the 
effect  of  the  indorsement  being  only  to  transfer  the  property  in 
the  goods  and  not  the  right,  upon  the  contract  itself,  and  the 
indorsee  cannot  maintain  an  action  on  the  bill  itself  in  his  own 
name,  nor  an  action  on  the  case  for  the  non-delivery  of  the 
goods,  {jj)  And  a  mere  memorandum  of  shipment  would  not 
have  the  force  nor  the  negotiability  of  a  bill  of  lading,  (k)  nor 

(t)  Scott  V.  Bevan,  2  B.  &  Ad.  78;  not  appear,  was  nererthelcss  " an  indona- 

Smith  V.  Shaw,  2    Wash.  C.   C.   167 ;  ble  instrument/'  and  assignable  by  such 

Grant  v.  Healey,  3  Snmner,  523.  indorsement. 

{j)  Lickbarrow  v.  Mason,  2  T.  R.  71 ;  (jj)  Thompson  v.  Dominey,  14  M.  & 

Newsom  v,  Thornton,  6  East,  41 ;  Berk-  W.  403 ;  Howard  i\  Shepherd,  9  Com. 

kj  V.  Watline,  7  Ad.  &  £1.39,  2  Nev.  Bench,  297;   Dows  r.    Cobb,   12  Barb. 

4  Per.  178;  Saltns  v.  Everett,  20  Wend.  310;  Lineker  v.  Ayeshford,  1   California, 

868;  Chandler  V.  Belden,  18  Johns.  157;  75.     See  also    Rowley  v,  Bigelow,   12 

Byberg  v.  Snell,  2  Wash.  C.  C.  294.    In  Pick.  314  ;  Stanton  v.  Eager,  16  Pick. 

Renteria  v.  Ruding,  1  Moody  &  Malk.  474;  Tindal  v.  Taylor,  4  Ellis  &  Black. 

511,  Lord   Tenter&i  said  that  a  bill  of  219. 

lading,  in  which  the  word  "  assigns  "  did  {k)  See  Jenkyns  v.  Usbome,  13  Law  J. 
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will  the  property  in  goods,  for  which  a  bill  of  lading  has  been 
given,  pass  by  a  mere  delivery  of  the  bill  without  indorsement, 
(l)  or  by  indorsement  without  delivery.  (U) 


SECTION    XIII, 

OP  PROPBETY  PASSING   WITH  POSSBSSION, 

By  the  common  law,  one  who  has  no  title  to  a  chattel  can 
give  no  title,  except  by  a  sale  in  market  overt,  which  is  not 
known  in  this  country.  An  exception  exists  in  the  case  of 
negotiable  notes  made  payable  to  bearer,  or  payable  to  order 
and  indorsed  in  blank,  so  as  to  be  transferable  by  delivery,  (m) 
•We  consider  that  this  exception  extends  to  all  negotiable  in- 
struments which  are  transferable  by  mere  delivery  by  any 
party  holding  them ;  and  that  by  delivery  thereof,  a  good  title 
passes  "to  any  person  honestly  acquiring  them  ;"  (n)« because 
the  property  passes  with  the  possession.  It  becomes,  then, 
important  to  determine  what,  are  negotiable  instruments.  If, 
for  example,  the  bond  of  a  railroad  company,  payable  to  bearer, 
is  a  negotiable  instrument,  then  a  purchaser  in  good  faith 
holds  it  not  only  free  from  the  equitable  defences  which  the 
company  might  have  made  against  the  first  holder,  but  also 
against  the  claims  of  an  owner  who  may  have  lost  it,  or  from 
whom  it  was  stolen.  The  discussion  of  this  subject  belongs 
rather  to  the  topic  of  Construction  of  Contracts,  under  which  it 
will  be  more  fully  considered.  It  may,  however,  be  said  here, 
that  we  regard  the  English  authorities  as  making  all  instru- 
ments negotiable  which  are  payable  to  bearer  and  are  also 

(N.  S.)  C.  P.  196;  Brant  v.  Bowlbj,  2  fidd  puta  notes  and  money  on  preclselj 

B.  &  Ad.  932.  the  same  footing.      "  When,"  sava    he, 

(^)Stone  V.  Swift,  4  Pick.  889.     But  "  money  or  notes  are  paid  honafickf  and 

see  Walter  v.  Boss,  2  Wash.  C.  C.  283.  upon  a  valuable  consideration,  they  never 

Ui)  Buffington  v.  Curtis,  15  Mass.  528;  shall  be  brought  back  by  the  true  owner; 

Allen  V.  Williams,  12  Pick.  297.  but  where  thev  come  maldjide  into  a  per- 

(m)  Miller  v.  Race,  1  Burr.  452.  son's  hands,  they  are  in  the  nature  of  spe- 

(n)    So  said  by  Abbott,  C.  J.,  in  Gor-  cific  property ;  and  if  their  identity  can 

fier   V.  Mievilie,  3    B,  &  Cr.  45.    In  be  traced  and  ascertained,  the  party  has 

Jlark  V.  Shee,  Cowper,  197,  Lord  Mans-  a  right  to  recover." 
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customably  transferable  by  delivery,  (o)  within  which  defini- 
tion we  suppose  that  the  common  bonds  of  railroad  companies 
would  fall.  Of  the  coupons  attached,  which  have  no  seal,  this 
would  seem  to 'be  probable.  But  usage  must  have  great  in- 
fluence in  determining  this  question. 

If  the  owner  of  a  note  or  bill  not  negotiable,  or  specially  in- 
dorsed to  him,  lose  it,  he  may,  on  sufficient  proof  of  its  *tenor 
and  of  his  loss,  sustain  an  action  at  law,  because  no  finder  can 
give  good  title  to  any  holder  by  a  bond  fide  sale  to  him.  (p) 
But  if  the  paper  be  negotiable  and  indorsed  in  blank,  or  if  it  be 
payable  to  bearer,  then  the  promisor  or  indorser  may  be  held 
liable  to  an  innocent  holder  for  consideration.  It  follows, 
therefore,  that  the  promisor  or  indorser  should  not  be  liable  to 
the  loser,  without  sufficient  indemnity  to  him  against  the  pos- 
sible demand  of  such  innocent  purchaser,  {q)     But  courts  of 


(o)  See  Gorgier  v.  Mieville,  3  B.  &  Cr.  ing  settled  the  same  point  in  New  York, 
45,  and  compare  it  with  Glyn  v.  Baker,  in  reference  to  State  bonds.  Bat  the 
13  East,  509.  See  also,  Wookey  v.  Pole,  Court  of  Appeals  in  the  Schuyler  case, 
4  B.  &  Aid.  I ;  Grant  v,  Vanghan,  3  held  that  certificates  of  stock  in  a  corpo- 
Burr.  1516,  where  a  draft  by  a  merchant  ration  are  not  negotiable  ;  or  at  least,  that 
on  his  banker  was  held  negotiable.  This  he  who  takes  an  assignment  of  a  certifi- 
cate distinctly  confirms  the  case  of  Miller  cato  without  any  transfer  in  the  corpora- 
V.  Race.  See  Lickbarrow  v.  Mason,  5  tion's  books  acquires  only  the  title  of  the 
T.  R.  683,  respecting  bills  of  lading,  be-  assignor.  Mechanics'  Bank  v.  New  York 
fore  cited.  Zwinger  v,  Samuda,  7  Taunt,  and  New  Haven  R.  R.  Co.,  New  York 
265;  Lucas  v.  Dorrien,  7  Taunt.  278;  Court  of  Appeals,  June,  1856.  There- 
Lang  V.  Smith,  7  Bing.  284,  in  which  suit  would  seem  to  be  that  all  corpora- 
case  it  was  held  that  certain  boroUnreaux  tion  bonds  and  goremment  stocks  which 
and  coupons,  entitling  the  bearer  to  cer-  pass  by  delivery  or  indorsement  with  de- 
tain portions  of  the  public  debt  of  Naples,  livery  are  negotiable,  but  that  certificates 
were  not  negotiable,  the  jury  finding  that  of  stock  in  a  corporation  are  not. 
they  did  not  usually  pass  from  hand  to  (p)  Wsun  v.  Bailey,  10  Ad.  &  El.  616. 
hand  like  money.  Tavlor  v.  Kymer^  3  {q)  Pierson  v,  Hutchinson,  2  Campb. 
B.  &  Ad.  321,  and  Taylor  v.  Trueman,  1  211 ;  Hansard  v.  Robinson,  7  B.  &  C. 
Moody  &  Malk.  453,  were  decided  on  the  90;  Clay  v.  Crowe,  18  E.  L.  &  E.  514; 
construction  of  St.  6  G.  4,  c.  94.  But  Davis  v.  Dodd,  4  Taunt.  602 ;  Poole  r. 
an  instrument  for  the  payment  of  monc^  Smith,  1  Holt,  144 ;  Rowley  v.  Ball,  3 
under  ^al  is  not  negotiaole,  although  it  Cow.  303 ;  Kirby  v.  Sisson,  2  Wend, 
appear  to  be  so  upon  its  face ;  at  least  550.  But  evidence  is  admissible  to  show 
where  any  writing  is  necessary  in  order  to  that  the  note  has  been  actually  destroyed, 
transfer  it.  Clark  v.  Farmers'  Man.  Co.  or  that  it  cannot  come  to  the  hands  of  a 
15  Wend.  256  ;  Parke,  Baron,  in  Hibble-  6o/ia„^  holder.  Roltr.  Watson,  4  Bing. 
white  V.  McMorine,  6  Mees.  &  Wels.  273;  Rowlev  r.  Ball,  supra.  The  case 
200.  In  Fisher  v.  The  Morris  Canal  and  where  a  bank-bill  is  cut  in  halves  and  one 
Banking  Company,  decided  in  the  Su-  of  them  is  lost,  and  payment  sought  for 
premc  Court  of  New  Jersey  in  1 855,  it  was  the  other,  would  seem  to  stand  upon  the 
neld  that  railroad  bonds  are  negotiable,  same  grounds  as  that  of  a  lost  negotiable 
and  this  case  was  fully  concurred  in  by  the  instrument.  Mayor  v.  Johnson,  3  Camp. 
Court  of  Appeals.  Delafield  v.  Illinois,  324.  But  see  Bullet  v.  Bank  of  Penn- 
2  Hill,  159,  is  generally  regarded  as  hav-  sylvania,  2  Wash.   C.  C.   172;  Patton 
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• 

law  find  it  difficult  to  require  sacb  indemnity,  or  to  judge  of  its 
sufficiency ;  and  therefore,  generally  at  least,  they  turn  the  loser 
over  to  courts  of  equity,  in  which  the  defendant  may  be  prop- 
erly secured  by  adequate  indemnity ;  and  then  the  action  will 
be  maintained,  (r) 

V.  State  Bank,  2  Nott  &  McCord,  464 ;  (r)  Pienon  v.  Hatchinron,  2  Campb. 
Hinsdale  v.  Bank  of  Orange,  6  Wend.  211 ;  Lord  Eldon,  in  Ex  parte  Greenway, 
378.  6  Ves.  812. 
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CHAPTER    XVI. 


INFANTS. 


In  general,  all  persons  may  enter  into  contracts ;  and  when 
a  contract  is  made  the  law  presumes  the  competency  of  the 
parties.  If,  therefore,  a  party  rests  his  action  or  his  defence 
upon  his  incompetency,  this  must  be  proved,  (s)  This  incom- 
petency may  be  absolute  and  entire,  or  limited  and  partial,  in 
some  cases  a  contract  is  void  as  to  both  parties,  and  in  others 
only  as  to  one ;  in  some  cases  void,  and  in  others  voidable. 
We  shall  consider  these  questions  as  we  proceed. 

As  the  essence  of  a  contract  is  an  assent  or  agreement  of  the 
minds  of  both  parties,  where  such  assent  is  impossible,  from  the 
want,  immaturity,  or  incapacity  of  mind,  there  can  be  no  per- 
fect contract  On  this  ground  rests,  originally,  the  disability 
of  infants.  We  will  first  consider  this  class  of  disabled  per- 
sons. 


SECTION   I. 

INCAPACITT  OP  INFANTS  TO  CONTRACT. 

All  persons  are  denominated  infants,  by  the  common  law, 
until  the  age  of  twenty-one.  But  in  some  parts  of  this  country 
females  reach  majority,  at  least  for  some   purposes,  at  eigh- 

(s)  Jeane    v.   Ward,    2    Stark.    326^  time,  (before  the  snit  was  commenced,) 

Leader  ».  Barry,  1  Eep.  358  ;  Henderson  and  the  defendant  mnst  prore  that  he  was 

V.  Clarke,  27  Miss.  436.    Not  only  is  a  still  a  minor  lat  the  time  of  sndh  ratifies- 

defendant,  who  sets  np  his  infancy  as  a  tion.    Bay  v.  Onnn,  1  Denio,  108;  Borth- 

defence  to  his  contract,  bound  in  the  first  wick  v.  CamitherB,  1  T.  R.  648  ,*  Hartley 

instance  to  prore  his  non-age  affirmatiyely,  v.  Wharton,  11  Ad.  &  El.  934.  —  If  the 

bnt  if  to  sach  a  plea  the  plaintiff  reply  a  infant  leave  the  point  in  donbt,  the  de- 

new  promise,  after  the  defendant  became  of  fence  is  not  snstamed.    Hairison  v.  Clif- 

age,  he  may  show  a  new  promise  at  any  ton,  17  Law  Jonr.  Ex.  233. 
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teen,  (t)  A  person  is  of  full  age  at  the  beginning  of  the  last 
day  of  his  twenty-first  year;  or  the  day  before  his  twenty-first 
birthday.  This  rule  is  founded  upon  an  ancient  authority,  and 
upon  the  principle  that  the  law  recognizes  no  parts  of  a  day^ 
and  therefore  when  the  last  day  of  the  last  year  begins,  it  is 
considered  as  ending.  (It)  A  similar  rule  as  to  infancy  prevailed 
in  the  Roman  civil  law.  (/«/)  An  infant,  using  the  word  in  its 
common  •meaning,  that  of  a  child  who  has  not  left  its  mother's 
arms,  cannot  make  a  contract  in  fact ;  but  most  children  who 
are  a  few  years  old  are  capable  of  making  a  contract.  And 
when  the  law  says  that  they  are  not  capable  until  the  age  of 
twenty-one,  it  is  for  their  sake,  and  by  way  of  protection  to 
them.  If  we  keep  this  principle  distinctly  in  mind  it  will 
guide  us  through  the  intricacies  of  the  law  in  relation  to  this 
subject. 

Thus,  as  a  general  rule,  the  contract  of  an  infant  is  said  to 
be  not  void,  but  voidable.  That  is,  he  may,  either  during  his 
minority,  or  within  a  reasonable  time  after  he  becomes  of 
age,  (u)  avoid  the  contract  if  he  will,  or  when  he  reaches  the 
age  of  twenty-one,  if  he  sees  it  to  be  for  his  benefit,  and  chooses 
so  to  do,  he  may  confirm  and  enforce  the  contract.  It  has 
been  said  that  whatever  contract  the  court  can  see  and  declare 
to  be  to  his  prejudice,  that  will  be  pronounced  void ;  and  what- 
ever contracts  are  not  clearly  to  his  prejudice,  but  may  be  use- 
ful, these  will  be  held  voidable.  And  in  reliance  on  this  prin- 
ciple as  a  safe  and  sufficient  rule,  an  infant's  warrant  of  attor- 


(t)  Sparhawk  v.  Buell,  9  Verm.  42,  79.        (u)  It  was  settled  by  the  case  of  Zouch 

(tt)  There  seems  to  have  been  bat  one  v.  Parsons,  3  Burr.  1794,  that  an  infant 

case  on  this  qnestion,  in  England,  report-  cannot  avoid  his  conveyances  of  land  nntil 

ed,  under  the  name  of  Herbert  v.  Turball,  he  becomes  of  age.    In  Roof  v.  Staffbid, 

in  1  Eeble,  589,  and  in  Siderfin,  162,  and  7  Cow.  179,  it  was  held  that  the  same  rule 

without  names  in  1   Salkeld,  44,  and  re-  applied  to  a  sale  of  chattels ;  but  in  the 

ferred  to  as  good  law  in  2  Salk.  625,  in  same  case,  on  error,  9  Cow.  626,  the  dis- 

Lord  Raym.  480,  and  in  Com.  Dig.  En-  tincdon  was  maintained,  that  while   he 

fant,  A ;  and  the  rale  is  repeated  in  ail  could  not  avoid  a  conveyance  of  lands 

the  text-books.    The  reason  is  analo^ns  until  he  was  of  age,  he  might  a  sale  of 

to  that  which  made  the  old  law  writers  chattels.    So  also,  in  Bool  v.  Mix,  17 

speak  of  a  year  and  a  day,  when  tliey  Wend.  119,  and  in  Shipman  v.  Horton, 

mean  a  whole  day.    The  same  mle  is  as-  17  Conn.  481.    See  also,  Matthewson  p. 

serted  in  Hamlin  v.  Stevenson,  4  Dana,  Johnson,   1   Hoffman's  Chancery,    560 ; 

597,  and  in  State  r.  Clarke,  3  Harrington,  Carr  v.  Clongh,  6  Fost.  280.     See  pott  on 

557.  this  subject, 
(to)  Savigny,  Dr.  Bom.  182,  383,  384. 
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ney  authorizing  a  conveyfiince  of  his  land,  (v)  a  confession  of  a 
judgment  against  him,  (w)  and  his  cognovit  for  the  same  pur- 
pose, although  the  action  was  wholly  for  necessaries,  (x)  or  his 
appointment  of  an  agent  of  any  kind,  (y)  his  bond  with  a  pert' 
alty^  or  for  the  payment  of  interest,  (z)  a  release  by  a  female 
infant  to  her  guardian,  (a)  an  infant's  contract  of  suretyship,  (b) 
and  his  release  of  his  legacy  or  his  distributive  •share  in  an 
estate  (c)  have  each  been  declared  to  be  absolutely  void,  (d) 

The  better  opini6n,  however,  as  may  be  gathered  from  the 
later  cases,  cited  in  our  notes,  seems  to  be  that  an  infant's 
contracts  are  none  of  them  absolutely  void,  that  is,  so  far  void 
that  he  cannot  ratify  them  after  he  arrives  at  the  age  of  legal 
majority.  Such,  at  least,  is  the  strong  tendency  of  modern  de- 
cisions, (e) 

But  the  contract  of  an  infant  for  necessaries  is  neither  void 
nor  voidable.     It  is  permitted  for  his  own  sake  that  he  may 

(v)  Lawrence  9.  McArter,  10  Ohio,  37;  Rogers  v.  Hurd,  4  Day,  57;  McGan  v. 

Pyle,  &c.  V.  Cravens,  4  Littell,  17.  Marshall,  7  Hump.  121  ;  Pridge  ».  The 

'{w)  Sannderson  v.  Man*,  1  H.  Bl.  75 ;  State,  3  Gill  &  Johns.  104 ;  Kidgelej  v. 

Bennett  v.  Davis,  6  Cow.  393 ;  Waples  Crandall,  4    Maryl.    435 ;    Wheaton  v. 

V.  Hastings,  3  Harring.   403 ;  Knox  v.  East,  5  Yei^.  41 ;  McMinn  v.  Richmonds, 

Flack,  22  Fenn.  St.  Rep.  337.  6  id.  9 ;  Kline  v.  Beebe,  6  Conn.  494 ; 

(x)  Oliver  v.  Woodroffe,  4  Mees.  &  United  States  p.  Bainbridge,  1  Mason,  71, 

Welsh.  650.  82,  and  many  other  cases.     Bat  it  maj 

[u)  Doecf.  Thomas  V.  Roberts,  16  Mees.  be  questioned  whether  it  is  a  sufficiently 

&  Welsh.  778.  *  clear,   certain,  and  practical  rule.     The 

{z)  Baylis  v.  Dineley,  3  M.  &  S.  477  ;  more  recent  authorities  incline  to  hold  aU 

Hunter  v.  Agnew,  1  Fox  &  Smith,  (Irish)  (or  all  with  a  single  exception)  an  infant's 

15 ;  Colcock  v.  Ferguson,  3  Des.  482.  contracts  to  be  voidable  merely,  not  void, 

(a)  Fridge  v.  The    State,  3    Gill  &  and  that  it  is  the  privilege  and  right  of  the 

Johns.  104.  infant  only  (not  that  of  a  court)  to  dc- 

(6)  Wheaton  r.  East,  5  Yerg.  41,  61  ;  claro  his  contracts  void.  And  the  rule  it- 
Allen  V.  Minor,  2  Call,  70.  But  see,  self,  as  alluded  to  in  the  text,  and  sns- 
coatra,  Hinelv  v.  Margaritz,  3  Barr,  428.  tained  by  the  older  authorities,  ha^  been 

(c)   Langford   v,  Frey,   8  Humphrey,  declared  Ansatisfactory,  liable  to  many 

443.  exceptions,  and  difficult  of  safe  applicaT 

{d)  In  Connecticut  some  contracts  of  an  tion.  See  Fonda  v.  Van  H9me,  15  Wend, 

infant  are  made  void  by  statute.     Rogers  631,  635  ;  Brecken bridge's  Heirs  v.  Orms- 

r.  Hurd,  4  Day,  57  ;  Maples  v.  Wight-  by,  1  J.  J.  Marsh.  (Ky.)  236,  241  ;  Scott 

man,  4  Conn.  376.  v.  Buchanan,   2   Humph.  468 ;   Cole  v. 

(e)  The  rule  that  an  infant's  contracts  Pennover,    14    111.    158;    Cummings  v. 

are  void  or  voidable  according  as  they  Powell,  8  Texas,   80.    And  see  a  jnst 

may  be  pronounced  to  be  prejudicial  or  criticism  by  Mr.  Justice  Bett  upon  the 

useful,  has  been  laid  down,  and  recog-  vague  and  indefinite  use  of  the  words 

nized  by  many    respectable  courts    and  **  void "    and    "  voidable,"    in    State  v. 

judges.    See  Keane  v.  Boycott,  2  H.  Bl.  Richmond,  6  Foster,  232.    Parke,  B.,  in 

R.   515;  Baylis  v.  Dinelev,  3  Maule  &  Williams  v.  Moore,  11  M.  &  W.  256;  1 

Sclwyn,  477,'^ 481 ;  Latt  v.  Booth,  3  Carr.  Am.  Leading  Cases,  103,  104.    And  see 

&  Kir.  292 ;  Vent  v.  Osgood,  19  Pick,  note  (/),  p.  275. 
572 ;  Lawson  v,  Lovejoy,  8  Greenl.  405  ; 
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make  a  valid  contract  for  these  things,  as  otherwise,  whatever 
his  need,  he  might  not  be  able  to  obtain  food,  shelter,  or  rai- 
ment. And  the  principles  which  govern  this  rule  show  plainly 
that  it  is  intended  only  for  his  benefit,  and  is  regarded  and 
treated  as  an  exception  to  a  general  rale. 

The  word  necessaries,  in  relation  to  an  infant,  is  not  used  in 
a  strict  sense ;  but  the  social  position  of  the  infant,  his  means, 
and  those  of  his  parents,  are  taken  into  consideration.  Neces- 
saries for  him  mean  such  things  as  he  ought  properly  to  have, 
and  not  merely  that  which  is  indispensable  to  his  life  or  his 
comfort.  It  is  difficult  to  lay  down  any  positive  rule  which 
shall  determine  what  are  and  what  are  not  necessaries.  Indeed 
there  is  no  such  rule.  It  may  be  said,  however,  that  whether 
articles  of  a  certain  kindy  or  certain  stdjects  of  expenditure,  are 
or  are  not  such  necessaries  as  an  *infant  may  contract  for,  is 
matter  of  law,  and  for  instruction  by  the  court ;  but  the  ques- 
tion whether  any  particular  things  come  under  these  classes, 
and  the  question  also  as  to  quantity,  are  matters  of  fact  for  the 
jury  to  determine.  (/)  The  cases  cited  in  the  notes  will  show 
the  views  taken  of  this  question  by  various  courts  in  England 
and  in  this  country.  It  seems  to  be  certain  that  food,  clothing, 
lodging,  and  needful  medicine,  are  such  necessaries ;  and  the 
infant  may  contract  for  them  on  credit,  though  he  has  ready 
funds  in  his  possession,  (g-)     So,  proper  instruction.  (A)    Neces- 

(/)  Bent  V.  Maiming,  10  Verm.  225,  straction  might  inclade  a  knowledge  of 

230;  Beeler  v.  Young,  1  Bibb,  519,  521 ;  the  learned  langoages,  while  for  others  a 

Grace  v.  Hale,  2  Humph.  27,  29 ;  Stanton  mere  knowledge  of  reading  and  writing 

V.  Wilson,  3  Day,  37 ;  Phelps  v.  Wor-  may  be  sufficient.    Alderson,  B.,  in  Peters 

cester,  11  N.  H.  51 ;  Harrison  v.  Fane,  1  v.  Fleming,  6  Mees.  &  Welsh.  48.    Bnt  a 

Mann.  &  Grang.  550  ;  Peters  v.  Fleming,  regular  collegiate  education  for  one  in  the 

.6  Moes.  &  Welsh.  42 ;  Buighart  r.  Anger-  ordinary  station  and  circumstances  in  life, 

stein,  6  C.  &  ^  690 ;  Tupper  v.  Cad  well,  has  been  held  in  this  country  not  within 

12  Met.  559.    This  is  to  be  understood  the    term    "necessaries."       Middlebnry 

with    some  limitation,  however,  for  the  College  v.  Chandler,  16  Verm.  683.    But 

quantity  of  goods  supplied  may  be  exces-  a   good    "  common    school "    education 

sive,  in  which  case,  if  the  jury  give  the  would  be  for  every  one ;  such  an  educa- 

plaintiff  his  whole  bill,  their  verdict  may  tion  is  essential  to  the  intelligent  discharge 

be  set  aside.    Johnson  v.  Lines,  6  Watts  of  chril,   political,  and  rel^ons    duties. 

&  Serg.  80.     So  if  they  find  a  verdict  for  i2oyce,    J.,    in    Middlebnry    CoUeee    v. 

the  plaintiff,  contrary  to  the  opinion  of  Chandler,  16  Venn.  686.    Instruction  in 

the  court,  a  new  trial  will  be  granted.  leading  and  writing  was  held  necessary,  in 

Harrison  v.  Fane,  1  Mann.  &  Grang.  550.  Manby  v.  Scott,  1  Siderfin,  112 ;  and  the 

{g)  Burghart  v.  Hall,  4  Mees.  &  Welsh,  reason  given  was,  for  that  it  was  for  the 

727.  benefit  of  the  realm  that  learning  should 

(h)  And  for  some,  the  term  proper  in-  be  advanced.    In  Raymond  v.  Loyl,  10 
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saries  for  an  infant's  wife  may  be  validly  contracted  for  by  him ; 
but  not  if  they  be  necessaries  provided  in  viiew  of  marriage, 
though  his  wife  afterwards  use  them,  (i)  And  it  seems  that, 
as  an  incident  to  a  marriage,  which  an  infant  may  contract,  he 
is  liable  during  coverture  for  the  antenuptial  debts  of  his 
wife,  (j)  He  is  also  liable  to  the  same  extent  as  an  *adult 
would  be  for  necessaries  supplied  to  his  lawful  children,  (h)  In 
some  cases,  such  things  as  horses,  or  regimentals,  or  watches,  or 
even  jewelry,  are  regarded  as  necessaries.  (/)  An  infant  can- 
not borrow  money,  so  as  to  render  himself  liable  to  an  action 


Barb.  Sap.  Ct.  489,  Hand,  J.,  says :  "It  selves,  and  necessary  to  save  the  boilding 

was  said  on  the  argament  that  *  schooling '  from  decay.    Tapper  v.  Cad  well,  12  Met. 

is  not  a  necessary.    And  Mr.  Chittysays,  5.^9  ;  nor  food  for  his  horses.     Mason  v. 

it  seenu  a  parent  is  not  legally  bound  to  Wright,  13  Met.  306 ;  nor  the  rent  of  a 

educate  his  child.     Chit,  on  Cont.'140.  building  for  carrying  on  a  trade  or  manual 

A  parent  is  almost  the  sole  judge  of  what  occupation.  Lowe  v.  GriHiths,  1  Scott,  458. 

is  necessary.     But  if  a  parent  is  liable  to  Suitable  clothing  also,  comes  within  the 

a  third  person,  I  hope  it  will  never  be  dc-  class  of  necessaries,  but  not  suits  of  satin 

cided  that  sending  to  a  common  school,  and  velvet  with  gold  lace.    Makarell  v. 

at  a  suitable  season,  and  to  a  reasonable  Bachelor,    Cro.  Eliz.   583 ;    nor   racing 

extent,  is  not  necessary,  in  this  country."  jackets.    Burghart  v.  Angerstein,  6  C.  & 

(i)  Turner  v.  Trisby,  1  Strange,   168.  P.  690;  nor  cockades  for  an  infant  cm». 

See  Rainsford  v.  Fenwick,  1  Carter,  215;  tain's  soldiers.     Hands  v.  Slaney,  8  T.  R. 

Abell   V.   Warren,  4   Verm.    149,   152;  578  ;  although  regimentals  for  a  volunteer, 

Beeler  v.  Young,  I  Bibb,  519,  520.    And  and  livery  for  suoi  captain's  servant,  have 

sec  Sams  v.  Stockton,  14  B.  Monroe,  232.  been  held  otherwise.    Id. ;  Coates  v.  Wil- 

And  an  infant  widow  is  personally  bound  son,  5  £sp.  152.    The  following  are  ex- 

by  her  contract  for  the  funeral  e'xpenses  amples  of  articles  not  generally  **  neces- 

of  her  deceased  husband,  who  died  leaving  saries  : "  Horses,  saddles,  bridles,  liquors, 

no  assets.    Chappie  v.  Cooper,  13  M.  &  pistols,  powder,  whips,  and  fiddles.  Beeler 

W.  252.  V.  Young,  1  Bibb,  519;  Glover  v.  Ott,  1 

(y)  Paris  V.  Stroud,  Barnes's  Notes,  95;  McCord,  572;  Rainwater  v.  Durham,  2 

Roach  t;.  Quick,  9  Wend.  238 ;  Butler  v,  Nott  &  McC.  524;  Grace  v.  Hale,  2  Humph. 

Breck,   7   Met.   164.    But  this  is  to  be  27;  Clowes  v.  Brooke,  2  Strange,  1101; 

understood  only  of  such  debts  as  the  wife  Harrison  v.  Fane,  1  Mann.  &  Grang.  550. 

was  lc«illy  liaole  to  pay  at  her  marriage.  A  stanhope.     Charters  v.  Bayntun,  7  C. 

{k)  Di<da  in  Abell  ».  Warren,  4  Verm.  &  P.  52.    Coach  hire.    Hedgley  v.  .Holt, 

152;. Beeler  v.  Youn^,  1  Bibb,  520.  4  C.  &  P.  104.    A  chronometer  for  a 

(/)  To  be  necessaries  the  articles  must  lieutenant  in  the  navy,  not  then  in  com- 
be 6ond^«  purchased  for  use,  and  not  for  mission.  Berolles  v.  Ramsay,  Holt,  77. 
mere  ornament ;  they  need  not  be  such  as  Balls  and  serenades.  Carter,  216.  Conn- 
a  person  could  not  do  without,  but  should  sel  fees  and  expenses  of  a  lawsuit.  Phelps 
be  in  quality  and  quantity  suitable  for  his  v.  Worcester,  11  New  Hamp.  51.  But  as 
real  wants,  and  his  condition  and  circum-  each  case  is  governed  by  its  own  peculiar 
stances  in  life.  The  term  includes  his  circumstances,  the  examples  here  given 
food,  but  not  dinners,  confectionary,  fruit,  can  serve  only  as  illustrations,  and  under 
&c.,  supplied  to  his  friend.  Brooker  v.  different  circumstances  would  not  neces- 
Scott,  11  M.  &  W.  67 ;  Wharton  v.  Mc-  sarily  be  binding  precedents.  Thus,  as 
Kenzio,  5  Q.  B.  606.  Also  lodging  and  we  have  just  seen,  horses  are  not  generally 
house  rent.  Kirton  v.  Elliott,  2  Bulst.  69 ;  necessary,  but  when  an  infant  had  been 
Crisp  r.  Churchill,  cited  in  Lloyd  v.  John-  advised  to  ride  on  horseback  for  his  health, 
son,  1  B.&  P.  340;  but  not  repairs  upon  a  different  rule  was  applied.  Haxt  v, 
his  bouse,  although  beneficial  in  them-  Prater,  1  Jurist,  623. 

22  ♦  r  257  1 


\ 


247*-248*  THE  LAW   OP  CONTRACTS.  [BOOK  I. 

for  money  lent,  although  borrowed  for  and  expended  for  neces- 
saries ;  because  the  law  does,  not,  for  his  own  sake,  trust  him 
with  the  expenditure,  (m) 


♦SECTION    II. 

OF  THE  OBLIGATIONS  OP  PARENTS  IN  RESPECT  TO  INPANT 

CHILDREN. 

The  obligation  of  the  father  to  maintain  the  child  is  and 
always  has  been  recognized  in  some  way  and  in  some  degree, 
in  all  civilized  countries.  The  infant  cannot  support  himself. 
Others  must  therefore  supply  him  with  the  means  of  subsistence; 
and  the  only  question  is,  whether  the  public  (that  is,  the  State,) 
'shall  do  this,  or  his  parent  And  justice,  equally  with  the 
best  affection^  of  our  nature,  answer  that  it  is  the  duty  of  the 
parent  But  it  is  a  very  difficult  question  how  far  this  duty  is 
made  a  legal  obligation,  by  the  common  law. 

In  England,  after  much  questioning,  and  perhaps  a  tendency 
to  hold  the  father  liable  for  necessaries  supplied  to  the  child,  on 
the  ground  of  moral  obligation  and  duty,(»)  it  'seems  to  be,  on 

{m)  Smith    v.  Gibson,  Feake's  Add.  17,  (1793,)  which  is  the  earliest  cause  on 

Oas.  52  ;  Darby  r.  Boucher,  1  Salk.  279 ;  this  point,  Lord  Kenyon  said  he  had  ruled 

Probart  v.  Knouth,  2  Esp.  472,  note  ;  before,  that  if  a  tradesman  colludes  with  a 

Beeler  v.  Young,  1  Bibb,  519,  521 ;  Earle  young  man,  andfiimishes  him  with  clothes 

p.  Peale,  1  Salk.  387, 10  Mod.  67  ;  Walker  to  an  extravagant  degree,  though  ike  father 

V,  Simpson,  7  Watts  &  Serg.  83,  88 ;  Bent  might  have  been  UaJble  had  they  been  to  a  no- 

V.  Manning,  10  Verm.  225,  230.     It  is  sonable.  extent y  the  tradesman  who  gives 

otheQvise  in  equity.    Marlow  v.  Pitfield,  credit  to  such  an  extravagant  degree  shall 

1  P.  Wms.  558.    But  money  advanced  to  not  at  law  be  allowed  to  recover.    Grants 

an  officer,  to  procure  the  liberation  of  an  v.  Gill,  2  Esp.  471,  (1796,)  decided  that 

infant  from  an  arrest  on  a  debt  for  neces-  if  the  father  gives  the  son  a  reasonable 

mrieSf  may  be  recovered,  it  not  being  allowance  for  nis  expenses,  he  is  not  liable 

strictly  speaking  money  lent.    Clarke  i;.  even  for  necessaries  furnished  to  the  son. 

Leslie,  5  Esp.  28.    So  an  Infant  is  liable  The  presumption  of  liability  was  rebutted 

for  money  paid  at  his  request  to  satisfy  a  by  the  allowance.    But  this  case  seems  to 

debt  whicli  he  had  contracted  for  neccssa-  imply  that  sach  liability  exists  in  the  ab- 

ries.    Randall  v.  Sweet,  1   Denio,  460.  sence    of  rebutting  circumstances.  —  In 

So  if  the  infant  give  his  note  for  the  neces-  Urmston  v.  Newcomen,  4  Ad.  &  £1.  899, 

saries,  and  another  sign  as  surety,  and  6  Nev.  &  Man.  454,  (1836,)itwas  consid- 

subsequently  pay  the  note,  he  may  recover  ered  as  a  doubtful  question  whether  a 

the  amount  of  the  infant.    Conn  v.  Co-  parent  was,  at  comiHon  law,  liable  to  pay  a 

bum,  7  New  Hamp.  368 ;  Haine  v.  Tar-  third  person,  who  furnishes  necessaries  to 

rant,  2  Hill,  (S.  C.)  400.  his  deserted  child.     Sir  John  Campbell, 

(n)  In  Simpson  v.  Robertson,  1  Esp.  Attorney-General,  arguendo,  says,  p.  903  : 
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the  whole,  settled,  that  this  moral  obligation  is  not  a  legal  one ; 
and  indeed  it  has  been  recently  peremptorily  decided  that  no 
such  legal  obligation  exists  in  the  case  of  contracts  made  by  the 
child  for  necessaries,  (o)     The  *father'8  liability  is  nevertheless 

"  Then  the  question  is  whether  a  father,    lessness  of  the  servant,  the  father  of  the 
if  he  desert  his  legitimate  child,  he  not    family  is  bound  to  pay  for  the  medical 
liable  in  assumpsit  to  any  one  who  pro-    attendance  on  such  cliild." 
Tides  food  and  clothing  for  it.     There  is        (o)  In  Baker  v.  Keen,  2  Starkie,  501, 
no  express  decision  on  the  point."    Alex-    (1819,)  Abbottj  G.  J.,  said:  "A  father 
ander,  contra:  "  The  suppoiBed  foundation    would  not  be  bound  by  the  contract  of  his 
of  the  defendant's  liability  does  not  exist,    son,  unless  either  an  actual  authority  were 
It  is  not  true  that  by  the  common  law  a    proved,  or  circumstances  appeared  from 
father  is  bound  to  maintain  his  child."    which  such  an  authority  might  be  implied. 
Lord  Denmaait  C.  J.,  says  :  "  The  general    Were  it  otherwise,  a  father,  who  had  an 
question  is  important ;  but  the  facts  do  not    imprudent  son,  might  be  prejudiced  to  an 
raise  it."    And  afterwards  :  "  The  general    indefinite  extent ;  it  was  therefore  neoes- 
question,  therefore,  which  we  should  ap-    sary  that  some  proof  should  be  given  that 
proach  with  much  anxiety,  does  not  arise."    the  order  of  a  son  was  made  by  the  au- 
lAtdedaU,  J. :  "  The  general  question  does    thority  of  his  father.     The  question,  there- 
not  arise."    Pattesorij  J. :  ''I  agree  that    fore,  tor  the  consideration  of  the  jury,  was, 
the    general    question    docs    not  arise."    whether,  under  the  circumstances  of  the 
CoUridge-j  J.:  "  It  is  best  to  say  nothing  on    particular  case,  there  was  sufficient  to  con- 
die  general  question.    For  the  purpose  of    vince  them  that  the  defendant  had  invested 
this  case,  I  will  assume,  (what  is  not  to  be    his  son  with  such   authority.    Ue   had 
understood  as  my  opinion  at  present, )  that    placed  his  son  at  the  military  college  at 
Uie  general  liabiUty  is  as  contended  by  the    Harlow,  and  had  paid  his  expenses  whilst 
Attorney-General."  —  In  Law  v.  Wilkin,    he  remained  there.     The  son,  it  appeared, 
6  Ad.  &  £1.  718,  (1837,)  the  defendant's    then  obtained  a  commission  in  the  army, 
son  was  from  home  at  school,  and  ap-    and,  having  found  his  way  to  London,  at 
peared  to  be  in  want  of  clothes,  when  the    a  considerable  distance  from  his  father's 
plaintiff  supplied  him.    When  the  boy    residence,  had*  ordered  regimentals  and 
went  home,  he  took  the  clothes  with  him,    other  articles  suitable  to  his  equipment  for 
but  did  not  wear  them.    There  was  no    the  East  Indies.    If  it  had  appeared  in 
evidence  that  the  father  ever  saw  the    evidence  that  the  defendant  had  supplied 
clothes,  or  that  he  had  any  communication    his  son  with  money  for  this  purpose,  or 
with  the  plaintiff  before  or  after  they  were    that  he  had  ordered  these  articles  to  be 
furnished.    The  ju^g®  At  tdsi  prius  non-    famished    elsewhere,    the    circumstance 
suited  the  plaintiff,  tlunking  there  was  not    might  have  rebutted  the  presumption  of 
sufficient  evidence  to^o  to  thejury,to  charge    any  authority  from  the  defendant  to  order 
the    defendant.    The    Court    of   King's    them  from  the  plaintiff.    Nothing  however 
Bench  set  aside  the  nonsuit,  on  the  ground    of  this  nature  had  been  proved ;  and  since 
that  there  was  some  evidence  to  that  effect ;    the  articles  themselves,  were  necessary  for 
and  Lord  Denman,  C.  J.,  who  with  his    the  son,  and  suitable  to  that  situation  in 
brethren  the  year  before  had  carefully  and    which  the  defendant  had  placed  him,  it 
almost  anxiously  avoided  the  question,  in    was  for  the  jury  to  say,  whether  they  were 
Urmston  v,  Newcomen,  now  said :  "  A    not  satisfied  that  an  authority  had  been 
father  is  properly  liable  for  any  necessary    given  by  the  defendant."  —  This  was  soon 
provision  made  for  his  infant  son."    Lit-    ft>llowed  by  Fluck  v.  ToUemache,  1  C.  & 
tletdaUf  Patteson,  and  Coleridge,  JJ.,  made    P.  5,  (1823,)  before  Burroughs  Justice  of 
no  objection  to  this  dictum,  although  the    the  King's  Bench.    The  defendant's  son 
decision  of  the  case  did  not  require  it.  —    was  a  cadet  at  Woolwich,  the  father  living 
In  Cooper  v.  Phillips,  4  C.  &  P.  581 ,    at  Uxbridge.    Upon  being  written  to  to 
(1831,)  Taunton,  J.,  says  :  "  If  the  father    pay  the  plaintiff's  bill,  which  was  the  first 
of  a  family  lives  at  a  distance  from  the    knowledge  the  defendant  had  of  the  trans- 
place  at  which  his  children  are,  and  puts    action,  he  said  he  had  ordered  no  goods 
them  under  the  protection  of  servants,  I    of  the  plaintiff,  and  would  not  pay  for  any 
am  of  opinion  that  if  any  accident  occurs    supplied  to  his  son.    The  latter  was  fifteen 
to  one  of  the  children,  even  from  the  care-    years  old.    Bwrrougk,  J.,  told  the  jury, 
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admitted  in  many  English  cases,  but  is  now  put  on  the  ground 
of  agency  ;  and  the  •authority  of  the  infant  to  bind  the  father  by 

that  "  an  action  can  onlj  be  maintained  the  hatter's,  the  shoemaker's,  and  the 
against  a  person  for  clothes  supplied  to  hosier's,  and  yon  know  nothing  at  all 
his  son,  eitncr  when  he  has  ordered  such  about  it."  —  Clements  r.  Williams,  8  C. 
clothes,  and  contracted  to  pay  for  them,  or  &  P.  58,  (1837,)  was  an  action  by  a  school- 
when  they  haye  been  at  hrst  furnished  master  against  a  guardian  for  clothes  sup- 
without  his  knowledge,  and  he  has  adopted  plied  his  ward,  who  had  been  placed  m 
the  contract  afterwards;  such  adoption  the  plaintiffs  school,  but  who  had  not 
may  be  inferred  from  his  seeing  his  son  been  proyided  by  his  guardian  with 
wear  the  clothes,  and  not  returning  them,  clothes  for  upwards  of  a  year.  The 
or  making,  at  or  soon  after  the  time  when  schoolmaster  supplied  his  wants,  and 
he  knows  of  their  being  supplied,  some  charged  them  to  the  guardian,  with  his 
objection.  Here  the  only  knowledge  that  bill  for  tuition.  Willtamtt,  J.,  told  the 
it  appeared  the  defendant  had  of  the  trans-  jury,  that  he  was  not  aware  of  any  au- 
action  was  being  asked  for  the  money ;  thority  which  a  schoolmaster  had  to  cause 
he  then  repudiated  the  contract  altogether,  his  pupil  to  be  supplied  with  anicles  of 
It  would  be  rather  too  much  that  parents  wearing  apparel  without  the  sanction,  ex- 
should  be  compellable  to  pay  for  goods  press  or  implied,  ofthe  parent  or  guardian  ; 
that  any  tradesman  may,  without  their  and  that  it  was  the  duty  of  the  school- 
knowledge,  improvidently  trust  their  sons  master,  If  he  obsenred  his  pupil  to  be  in 
with."  —  In  Blackburn  v.  Mackey,  1  C.  &  want  of  such  articles,  to  communicate  that 
P.  1,  (1823,)  before  Abbott,  Chief  Justice  fact  to  the  boy's  friends,  and  not  to  furnish 
of  the  King's  Bench,  the  defendant's  son  him  with  such  things  without  their  au- 
was  a  minor  living  away  from  his  father,  thority.  —  Seaborne  u.  Maddy,  9  C.  &  P. 
as  a  clerk  in  London,  receiving  a  guinea  497,  (1840,)  is  also  a  yery  strong  case 
a  week  as  wages.  The  father  did  not  against  the  parent's  liability.  This  was  an 
supply  Uic  son  with  any  clothes,  and  it  action  of  assumpsit  for  the  board  and 
was  proved  that  he  was,  at  the  time  of  the  lodging  of  the  defendant's  ill^timate 
supply  by  the  plaintiiF,  in  great  want  of  child.  The  child  had  beei^  placed  with 
them.  The  defendant  did  not  know  the  the  plaintiff  by  the  defendant  in  the  year 
plaintiff,  and  when  informed  of  the  supply  1831 ,  at  2s.  a  week,  and  the  amount  had 
of  clothes  to  his  son,  he  repudiated  the  been  paid  down  to  the  month  of  April, 
contract  altogether.  Abbott,  C.  J.,  told  1838.  The  child  remained  with  the  plain- 
the  jury,  that  a  father  was  not  bound  to  tiff  down  to  April,  1839,  and  eyidence  was 
pay  for  articles  ordered  by  his  son,  unless  giyen  of  a  conversation  in  the  month  of 
he  had  given  some  authority,  express  or  May  following,  in  which  it  was  alleged 
implied.  —  In  Rolfe  v.  Abbott,  6  C.  &  P.  that  the  defendant  had  promised  pa3rment 
286,  (1833,)  the  defendant's  son,  a  young  of  the  amount  claimed.  The  defendant 
man  of  nineteen  years  of  age,  and  having  gave  evidence  that  at  the  time  of  settle- 
a  situation  worth  £90  a  year,  went  with  a  ment  in  1838,  he  said  the  plaintiff  was  to 
friend  who  introduced  him  to  the  plaintiff,  give  up  the  child  either  to  Mr.  Parkes  or 
a  tailor,  and  the  latter  supplied  him  with  uie  Union,  for  he  would  pay  no  longer, 
clothes,  and  soon  after  sent  his  bill,  debit-  Evidence  was  also  giyen,  that  on  seyeral 
ing  them  to  the  son  and  not  to  the  father,  occasions  when  asked  for  payment  the  de- 
The  friend  of  the  minor  had  no  authority  fendant  refused  to  pay  any  thing,  and 
from  the  father  to  introduce  his  son  to  the  there  was  also  contradictory  eyidence  as 
plaintiff,  and  there  was  no  evidence  that  to  the  conversation  in  May,  1839.  Parke, 
the  father  knew  of  the  transaction.  In  Baron,  said  :  '*  No  one  is  bound  to  pay 
summing  up  to  the  jur^,  Gumev,  B.,  said :  another  for  maintaining  his  children, 
**  The  question  in  this  case  is,  whether  either  legitimate  or  illegitimate,  except  he 
these  clothes  were  supplied  to  the  son  of  has  entered  into  some  contract  to  do  so. 
the  defendant  by  the  assent  of  the  defend-  Every  man  is  to  maintain  his  own  children 
ant.  For,  to  charge  him,  it  is  essential  as  he  himself  shall  think  proper,  and  it 
that  the  goods  should  have  been  supplied  requires  a  contract  to  enable  another  per- 
with  his  assent  or  by  his  authority.  In-  son  to  do  so,  and  charge  him  for  it  in  an 
deed,  if  the  law  were  not  so,  any  one  of  action.  In  the  present  case  there  had  been 
you  who  had  an  imprudent  son  might  a  contract  in  1831,  which  was  put  an  end 
have  bills  to  a  large  amount  at  the  tailor's,  to  in  1838.    However,  on  the  part  of  the 
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contracts  for  necessaries  is  inferred,  both  in  England  and  in  this 
country,  from  very  slight  evidence,  (p)     If  we  take  the  case  of 

plaintiff,  it  is  contended  that  a  new  con-  warrant.    In  order  to  bind  a  father,  in 

tract  is  to  be  inferred  from  the  convorsa-  point  of  law,  for  a  debt  incurred  by  his 

tion  with  the  defendant  in  the  year  1 839.  son,  you  must  prove  that  he  has  contracted 

This  is  for  you  to  consider.    But  you  to  be  bound,  just  in  the  same  manner  as 

roust  also  bear  in  mind  that  the  defendant  you  would  prove  such  a  contract  against 

has  on  several  occasions  distinctly  refused  any  other  person  ;  and  it  would  bring  the 

to  pay  an^  thinff,  and  that  as  to  one  of  the  law  into  great  uncertainty  if  it  were  per- 

oonvereations,  me  evidence  is  contradic-  mitted  to  juries  to  impose  a  liability  in 

tory."*^  The  case  of  Mordmore  v.  Wright,  each  particular  case,  according  to  their 

6  M.  &  W.  482,  (1840,)  seems  to  be  deci-  own  feelings  or  nrejndices."    i^arke,B,, 

Bive  on  this  point.    Lord  Abinger^  C.  B.,  added :  "  It  is  a  clear  principle  of  law  that 

said :  "  I  am  clearly  of  opinion  that  there  a  father  is  not  under  any  legal  obligation 

was  no  evidence  for  the  jury  in  this  case,  to  pay  his  son's  debts." — And  in  Shelton 

and  that  the  plaintiff  ought  to  have  been  v.  Springett,  20  E.  L.  &  E.  281,  the  same 

nonsuited.    The  learned  judge  was  anx-  principles  are  reiterated ;  and  the  law  de- 

ious,  as  judges  have  always  been  in  modem  dared  to  be  well  settled  that  without  some 

times,  not  to  withdraw  any  scintilla  of  evi-  contract,  express  or  implied,  the  father  is 

dence  from  the  jury ;  but  he  now  agrees  not  liable  for  necessaries  supplied  to  the 

with  the  rest  of  the  court  that  there  ought  son.    Jervis,  C.  J.,  says :  "  If  a  father 

to  have  been  a  nonsuit.    In  the  present  turns  his  son  upon  the  world,  the  son's 

instance  I  am  the  more  desirous  to  make  only  resource,  in  the  absence  of  any  thing 

the  rule  absolute  to  that  extent,  in  order  to  show  a  contract  on  the  father's  part,  is 

that  there  may  be  no  uncertainty  as  to  the  to  apply  to  the  parish,  and  then  the  proper 

law  upon  this  subject.    In  point  of  law,  a  steps  will  be  taken  to  enforce  the  perform- 

father  who  gives  no  authority,  and  enters  anoe  of  the  parent's  legal  dutv." 

into  no  contract,  is  no  more  liable  for  (p)  This  may  be  inferred  from  some  of 

goods  supplied  to  his  son  than  a  brother,  the  cases  we  have  already  cited ;  but  it 

or  an  uncle,  or  a  mere  stranger  would  be.  was  doubted   in    Mortimore  v.  Wright, 

From  the  moral  obligation  a  parent  is  whether  Law  v.  Wilkin,  and  Blackburn  v» 

under  to  provide  for  his  children,  a  pury  Mackey,  were  law.    And  in  Shelton  p. 

are,  not  unnaturally,  disposed  to   infer  Springett,  whero  the  father  had  given  his 

against  him  an  admission  of  a  liability  in  son  5/.  and  sent  him  to  London  to  look 

respect  of  claims  upon  his  son,  on  grounds  out  for  a  ship,  telling  him  to  put  up  at  a 

which  warrant  no  such  inference  in  point  particular  hotel,  but  the  son  put  up  at  an- 

of  law With  regard  to  the  case  in  other,  upon  which  evidence  the  jury  had 

the  Court  of  King's  Beach,  of  Law  v.  found  a  verdict  against  the  father  for  the 
Wilkin,  if  the  decision  is  to  be  taken  as  son's  board,  the  verdict  was  set  aside  and 
it  is  reported,  I  can  only  say  t)iat  I  am  a  nonsuit  ordered  on  the  ground  that  there 
Sony  for  it,  and  cannot  assent  to  it.  It  was  no  evidence  to  warrant  a  jury  in  hold- 
may  have  been  influenced  by  facts  which  ingthe  father  liable.  In  Forsyth  v.  Milne, 
do  not  appear  in  the  report;  but,  as  the  (1808,)  cited  in  Macpherson  on  Infants,  p. 
case  stands,  it  appears  to  sanction  the  idea  511,  the  defendant's  wife,  in  his  absence 
that  a  father,  as  regards  his  liability  for  and  without  his  knowledge,  contracted 
debts  incurred  by  his  son,  is  in  a  different  with  a  third  person  for  the  board  of  their 
situation  from  any  other  relative ;  which  minor  daughter.  The  defendant  paid  the 
is  a  doctrine  I  must  altogether  dissent  bill,  but  expressed  some  disapprobation  of 
from.  If  a  father  does  any  specific  act,  it.  The  mother  removed  the  daughter  to 
firoro  which  it  may  reasonably  oe  inferred  another  situation ;  it  was  held  that  the  first 
that  he  has  authorized  his  son  to  contract  payment  so  far  acknowledged  the  discre- 
a  debt,  he  may  be  liable  in  respect  of  the  tionary  power  of  the  wife  to  contract,  as 
debt  so  contracted ;  but  the  mere  moral  to  make  the  father  liable  to  the  plaintiff 
obligation  on  the  father  to  maintain  his  upon  the  second  contract.  —  In  Bryan  v. 
child  affords  no  inference  of  a  legal  prom-  Jackson,  4  Conn.  288,  (1822,)  where  the 
ise  to  pay  his  debts ;  and  we  ought  nol  to  defendant's  minor  son  had  taken  up  goods 
put  upon  his  acts  an  interpretation  which  of  the  plaintiff,  which  the  defendant  paid 
abstractedly,  and  without  reference  to  that  for,  without  objection,  or  giving  notice  not 
moral  obligation,  they  will  not  reasonably  to  trust  his  son  any  further,  and  the  son 
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necessaries  supplied  to  an  infant  actually  incapacitated  by  want 
of  age,  or  by  disease  of  mind  or  body,  from  making  any  con- 
tract, or  acting  in  any  way  as  the  agent  of  any  person,  the 
father  cannot  be  made  liable  excepting  on  the  ground  of  his 
parental  obligation  ;  and  there  are  cases,  or  rather  dicta  in  some 
cases  which  might  indicate,  perhaps,  that  the  question  would  be 
decided  in  England  in  favor  of  this  liability  on  his  part,  if  it 
were  necessary.  It  will  be  noticed,  that  where  it  is  most  dis- 
tinctly denied  that  this  moral  obligation  of  the  parent  consti- 
tutes a  legal  obligation,  the  denial  is  confined  to  a  liability  for 
the  contracts  of  the  child.     The  reason  is  said  to  be,  the  danger 

afterwards  took  up  other  goods  of  a  similar  liable  for  the  plaintiffs  sendees.  —  And  in 
natare ;  it  was  held  that  the  payment  so  Swain  v.  Tyler,  26  Vt.  1,  where  the  father 
made  by  the  defendant  was  equivalent  to  had  given  his  minor  son  leave  to  act  for 
a  recognition  of  his  sons's  authority,  and  himself,  and  had  made  publication  of  the 
rendered  the  defendant  liable  for  the  goods  fact,  and  that  he  woald  not  thereafter  pay 
subsequently  taken  np,  although  he  had,  any  debts  of  his  son.  The  son  returned  to 
(but  without  the  plaintiiFs  knowledge,)  his  father's  house  sick,  and  the  plaintiff's 
given  positive  orders  to  his  son  to  contract  charges  were  for  necessaxy  medical  ser- 
no  inore  debts,  and  had  placed  him  under  vices  rendered  the  son,  upon  the  credit  of 
the  care  of  a  friend,  witn  instructions  to  the  fatlier,  and  in  good  faith  charged  to 
furnish  him  with  every  thing  necessary  him  at  the  time,  and  the  father  knew  of 
and  suitable  for  him.  See  also,  McKenzie  the  services  being  rendered  and  did  not 
V.  Stevens,  19  Ala.  691.  —  It  was  held  in  object,  it  was  yid  that  the  law  implies  a 
Nichole  r.  Allen,  3  C.  &  P.  36,  (1827,)  promise  to  pay,  though  the  father  did  not 
that  if  a  parent  knew  that  a  third  person  assent  to  tne  services  being  done  on  his 
was  maintaining  his  minor  child,  altnough  credit,  either  expressly  or  impliedly,  infact. 
illegitimate,  and  expressed  no  dissent,  he  — The  case  of  Thayer  v.  white,  12  Met 
is  Jiable,  unless  he  show  that  the  child  is  343,  (1847,)  has  an  important  bearing 
there  against  his  consent;  but  this  case  upon  the  point  of  implied  liability.  It 
was  afterwards  denied  in  Mortimore  v.  does  not  appear  in  that  case  that  the  de- 
Wright.  —  In  Kumney  v.  Keyes,  7  New  fendant's  son  was  a  minor,  nor  were  the 
Hamp.  571,  (1835,)  it  was  held,  that  if  a  goods  bought  by  the  son  necessaries,  but 
husband,  living  in  a  state  of  separation  the  facts  were  that  a  son,  who  had  several 
from  his  wife,  suffers  his  children  to  reside  times,  with  his  father's  express  consent, 
with  the  mother,  he  is  liable  for  necessa-  bought  goods  of  T.  in  the  name  and  on  the 
ries  furnished  them,  and  she  is  considered  credit  or  his  father,  again  bought  goods  of 
as  his  agent  to  contract  for  this  purpose.  T.  in  the  name  of  his  father,  on  six  months' 
And  see  Rawlvns  v.  Vandyke,  3  £sp.  250,  credit ;  T.  charged  the  goods  to  the  father, 
(1800).  In  ]6oane  v.  Annis,  14  Maine,  and  immediately  wrote  a  letter  to  him,  in- 
26,  (1836,)  the  defendant's  minor  son  lefk  forming  him  thereof,  and  stating  that  he 
his  father's  home  against  his  will,  and  re-  supposed  it  was  correct,  but  thought 
fused  to  return  to  it  upon  his  father's  com-  proper  to  give  him  notice.  The  father 
mands.  Being  i^tem'ards  taken  sick,  made  no  reply  to  this  letter.  Heid,  in  a 
however,  he  did  return,  and  remained  until  suit  by  T.  against  the  father,  for  the  price 
his  death.  During  his  sickness  his  father  of  the  goods,  that  the  jury  were  warranted 
went  with  him  to  the  plaintiff's  house  to  in  inferring,  from  the  father's  silence,  his 
obtain  medical  advice,  and  the  plaintiff  consent  to  the  transaction  thus  notified  to 
afterwards  visited  the  boy  professionally  him.  Held,  also,  that  such  consent  was 
at  liis  father's  house.  No  express  promise  proof  either  of  an  original  authority  to  the 
was  proved  to  pay  the  plaintiff,  nor  did  son,  or  of  a  subsequent  affirmance  by  the 
the  father  notify  him  that  he  did  not  ex-  father,  which  bound  him  to  pay  for  the 
pect  to  pay  him.    The  fiither  was  held  goods. 
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of  permitting  a  father  to  be  bound  in  this  way,  and  it  is  vari- 
ously illustrated  in  the  cases ;  but  this  reason  fails  where  the 
infant  can  make  no  contracts,  and  must  be  supplied  or  suffer. 

In  this  country,  the  rule  of  law  varies  in  the  different  States. 
In  most  of  them  in  which  the  question  has  come  before  the 
courts,  the  legal  liability  of  the  parent  for  necessaries  furnished 
to  the  infant,  is  asserted,  unless  they  are  supplied  by  the  father; 
and  it  is  put  on  the  ground  that  the  moral  obligation  is  also  a 
legal  one,  and  some  of  our  courts  have  declared  this  quite 
strongly,  (q).  In  other  States  the  present  •English  rule  has  been 
declared  to  be  law,  and  agency  and  authority  are  held  to  be  the 
only  ground  of  such  liability,  (r). 

{q)  See  Stanton  v,  Wilson,  3  Day,  37,  will."  But  see  Finch  v.  Finch,  22  Conn. 
(1808).  In  this  case  the  father  had  been  411,  post  note  (u).  In  the  case  of  Ed- 
divorced  from  the  plaintiff,  his  former  wards  ?'.  Davis,  16  Johns.  284,  it  was  de- 
wife,  and  two  of  their  children  were  or-  cided  that  there  was  no  common  law  obli- 
dered  into  her  custody  as  guardian.  A  gation  requiring  a  child  to  support  a 
third  remained  with  his  father,  (the  de-  parent ;  but  Spencer,  J.,  in  delivering  tlie 
fendant,)  for  a  few  years,  when  through  opinion  of  the  court,  said :  "  The  duty  of 
fear  of  personal  violence  and  abuse  from  a  parent  to  maintain  his  offspring,  until 
his  father  he  fled,  and  went  to  live  with  they  attain  the  a£c  of  maturity,  is  a  per- 
his  mother  and  her  second  husband,  who  feet  common  law  duty"  In  the  matter  of 
furnished  hiiQ  with  support  and  education.  Ryder,  11  Paige,  187,  Waltvorth,  Gh., 
The  action  was  brought  to  recover  for  says:  *'A  parent  who  has  the  means  is 
the  support  of  the  three  children.  "  It  undoubtedly  bound  to  support  his  or  her 
was  agreed  that  the  whole  of  the  charees  minor  child."  See  also,  Benson  v.  Rem- 
accrued  withput  any  request  from  me  ington,  2  Mass.  113;  Whipple  v.  Dow,  id. 
father,  and  that  he  never  made  any  ex-  415 ;  Dawes  v.  Howard,  4  id.  97 ;  Van 
press  promise  to  pay  them."  The  court,  Valkinburgh  v.  Watson,  13  Johns.  480  ; 
(two  judges  dissenting,)  held  the  father  Pidgin  9.  Cram,  8  New  Hamp.  353,  2 
liable  for  the  whole  bill,  saying :  ''  Parents  Kent's  Com.  193 ;  Call  v.  Ward,  4  Watts 
are  bound  b^  law  to  maintain,  protect,  and  &  Seig.  118.- 

educate  their  l^itimate  children  during  (r)  In  Hunt  v.  Thompson,  3  Scam.  180, 

their  infancy.    This   duty   rests  on  the  (1841,)    Wilson^   C.   J.,   said:  "That  a 

father.    But  because  the  father  has  aban-  parent  is  under  an  obligation  to  provide 

doned  his  duty  and  trust,  by  putting  the  for  the  maintenance  of  his  infant  children 

child    out   of   his  protection,   he  cannot  is  a  principle  of  natural  law ;  and  it  is 

thereby  exonerate  himself  from  its  main-  upon  this  natural  obligation  alone  that  the 

tenanoe,  education,  and    snpport.    The  duty  of  a  parent  to  provide  his  infant  chil- 

darp*  remains,  and  the  law  will  enforce  its  dren  with  the  necessaries  of  life  rests ;  for 

peiiormance,  or  there  must  be  a  failure  of  there  is  no  rule  of  municipal  law  enforcing 

justice.    The  infant  cast  on  the  world  this  duty.    The  claim  of  the  wife  upon  the 

must  seek  protection  and  safety  where  it  husband,  for  necessaries  suitable  to  his 

can  be  found ;  and  where  with  more  pro-  rank  and  fortune,  is  recognized  by  the 

priety  can  it  apply  than  to  the  next  friend,  principles  of  the  common  law,  and  by 

nearest  relative,  and  such  as  are  most  in-  statute.    A  like  claim  to  some  extent  may 

terested  in  its  safety  and  happiness  ?   The  be  enforced  in  favor  of  indigent  and  infirm 

father  having  forced  his  child  abroad  to  parents,  and  other  relatives,  against  chil- 

aeek  a  sustenance  under  such  circumstan-  dren,  &c.,  in  many  cases ;  but,  as  a  general 

oes,  sends  a  credit  along  with  him,  and  rule,  the  obligation  of  a  parent  to  provide 

shall  not  be  permitted  to  say  it  was  fur-  for  his  ofifispring  is  left  to  the  natural  and 

nlshed  without  his  consent,  or  against  his  inextinguishabre  affection  which   Proyi- 
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The  law  can  hardly  be  considered  as  positively  settled  either 
in  England  or  in  this  country.  But  we  would  state,  as  strongly 
prevailing  rules  here,  that  where  goods  are  supplied  to  an  infant 
which  are  not  necessaries,  the  father's  authority  must  be  proved 
to  make  him  liable;  where  they  are  necessaries  the  father's 
authority  is  presumed  unless  he  supplies  them  himself,  or  was 
ready  to  supply  them ;  where  the  infant  lives  with  the  father,  or 
under  his  control,  his  judgment  as  to  what  are  necessaries  will 
be  so  far  respected,  that  he  will  be  held  liable  only  for  things 
furnished  to  the   infant  to   relieve  him  from  absolute  want; 


denoe  has  implanted  in  the  breast  of  every  And  this  might  hare  been  a  snfficient 
parent.  This  natural  obligation,  however,  ground  for  the  decision  itself;  but  Re^fiefd, 
18  not  onlj  a  snfficient  consideration  for  J.,  went  much  further,  and  said :  "  fint 
an  express  promise  by  a  father  to  pay  for  there  is  one  defect  in  the  case,  which  we 
necessaries  furnished  his  cJiild,  but  when  think  must  clearly  and  indisputably  pre- 
taken  in  connection  with  various  circum-  dude  any  recovenr  against  the  father.  It 
stances  has  been  held  to  be  sufficient  to  does  not  appear  that  the  father  ever  gave 
raise  an  implied  promise  to  that  effect,  the  son  any  authority,  either  expressly  or 
But  either  an  express  promise,  or  circum-  by  implication,  to  pledge  his  credit  for  the 
stances  from  which  a  promise  by  the  father  articles;  bnt  the  contrary.  And  nnless 
can  be  inferred,  are  indipensably  necessary  the  father  can  be  made  liable  for  necesssr 
to  bind  the  parent  for  necessaries  furnished  ries  for  his  infant  child,  against  his  own 
his  infant  child  by  a  third  person.  —  Owen  will,  then,  in  this  case,  the  plaintiff  most 
V.  White,  5  Porter,  435,  (1837,)  seems  to  fail  to  recover.  I  know  there  are  some 
deny  the  legal  obligation  of  the  father,  cases,  and  (ficta  of  judges,  or  of  elementary 
except  on  a  contract,  express  or  implied ;  writers,  which  seem  to  justify  the  concla- 
but  admits  that  such  contract  is  implied  sion  that  the  parent  may  be  made  liable 
where  the  father  fails  in  his  duty  to  sup-  for  necessaries  for  his  child,  even  against 
port  the  child,  or  drives  him  from  home,  his  own  will.  But  an  examination  of  all 
Then  the  father  is  "  liable  for  a  suitable  the  cases  upon  this  subject  will  not  justify 
maintenance."  In  Vamey  v.  Young,  1 1  any  such  conclusion."  After  criticaUr 
Verm.  258,  (1839,)  the  court  appear  to  examining  the  American  and  English 
deny  altogether  that  the  moral  obligation  authorities,  he  concluded :  "  It  is  obvious 
of  the  father  constitutes  any  legal  obliga-  th&t  the  law  makes  no  provision  for  stran- 
tion.  Bennett,  J.,  says  :  **  There  must  be  gers  to  furnish  children  with  necessaries, 
proof  of  a  contract,  express  or  implied,  a  against  the  will  ofparents,  even  in  extreme 
prior  authority,  or  a  autaequent  recognition  cases.  For  if  it  can  be  done  in  extreme 
of  the  claim."^  Perhaps  the  strongest  case  cases  it  can  be  done  in  every  case  v^ere 
in  the  American  reports,  against  the  lla-  the  necessity  exists ;  and  the  right  of  a 
bility  of  the  father,  is  Gordon  v.  Potter,  17  parent  to  control  his  own  child  will  de- 
Verm.  350,  (1845).  There  the  defendant  pend  altogether  upon  his  furnishing  neces- 
told  his  minor  son  in  the  spring  to  go  out  saries,  suitable  to  the  varying  taste  of  the 
to  work,  and  in  the  fall  he  would  get  him  times.  There  is  no  stopping-place  riiort 
some  winter  clothes.  The  son  went  to  of  this,  if  any  interference  whatever  is 
service  at  monthly  wages.  In  June  fol-  allowed.  If  the  parent  abandons  the 
lowing,  the  plaintiff  furnished  him  with  child  to  destitution,  the  public  authorities 
doth  and  trimmings  for  a  suit  of  clothes,  may  interfere,  and,  in  the  mode  pointed 
The  father  knew  of  this  purchase  by  the  out  by  the  statute,  compel  a  proper  main- 

roi 


appear  whether  the  plaintiff  furnished  the    meddling  stranger." 
goods  upon  the  son's  or  the  father's  credit. 
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where  the  infant  does  not  live  with  the  father,  but  has  volun- 
tarily left  hini,  the  authority  of  the  father  must  be  strictly 
proved,  unless,  perhaps,  in  cases  of  absolute  necessity;  and 
where  he  has  been  deserted  by  the  *father,  or  driven  away  from 
him,  either  by  command  or  by  cruel  treatment,  there  the  infant 
carries  with  him  the  credit  and  authority  of  the  father  for  nec- 
essaries. And  wherever  the  question  is  how  far  the  father  is 
liable  for  necessaries  supplied  to  the  child,  this  word  "  neces- 
saries" will  not  generally  be  understood  in  the  very  liberal 
sense  given  to  it  when  the  question  is  as  to  the  capacity  of  the 
infant  to  contract,  but  will  be  interpreted  according  to  the  cir- 
cumstances of  the  case.  And  if  the  child  be  of  sufficient  age 
and  strength  to  earn  by  proper  exertions  the  whole  or  a  part  of 
his  subsistence,  it  will  not  be  deemed  "  necessary  "  that  the  aid 
should  be  rendered  to  him  which  it  would  be  "  necessary  "  to 
give  to  an  infant  incapacitated  by  tender  years,  or  by  debility 
of  mind  or  body,  from  contributing  to  his  own  support. 

So  far  as  the  duty  of  support  certainly  belongs  to  the  parent 
as  a  legal  obligation,  and  is  neglected,  any  other  person  may 
perform  it,  and  will  be  regarded  as  performing  it  for  him ;  and, 
on  general  principles,  the  law  will  raise  a  promise  on  the  part 
of  the  parents,  to  compensate  the  party  who  thus  did  for  him 
what  he  was  bound  by  law  to  do.  (s)  But  this  rule  is  carried 
no  further  than  its  reason  extends ;  and  is  guarded  by  many 
restrictions  from  becoming  the  means  of  injury  to  the  pareat 
Thus,  we  have  seen  that  if  the  child  be  living  with  the  parent,, 
or,  as  it  is  said  in  some  cases,  if  he  be  sub  potestate  parentiSy 
the  law  will  not  presume  that  the  parent  neglects  the  child,  but 
will  presume  a  due  care  of  him,  until  the  contrary  is  shown ; 
and  of  the  propriety  and  sufficiency  of  the  clothing,  &c.,  the 
parents  must  judge ;  and  if  a  stranger  under  such  circum- 
stances supplies  the  child  even  with  necessaries  he  certainly 
cannot  hold  the  parent  upon  the  contract  implied  by  his  duty,. 


($)  In  the  matter  of  Ryder,  11  Paige^  omission  of  duty,  on  the  part  of  the  par- 

1 88,  Walworth,  Ch.  says :  —  "A  stranger  ent,   in  supplyiDg  the  child  with  neces- 

may  famish  necessaries  for  the  child,  and  saries."    lioually  strong  are  Van  Valkin- 

recover  of  the  parent  compensation  there-  burg   v.   Watson,   13    Johns.  480,   and. 

for,  where  there  is  a  clear  and  palpable  Pidgin  v.  Cram,  8  New  Hamp.  350. 
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withoat  proving  a  clear  and  unquestionable  abandonment  and 
neglect  of  that  duty.  But  if  the  supplier  seeks  to  make  the 
parent  responsible,  on  the  ground  that  his  authority  was  given 
to  the  child,  then,  if  the  goods  supplied  were  necessaries,  it 
would  seem  from  the  cases,  as  we  have  said,  that  slight  evi- 
dence is  sufficient  to  prove  such  authority ;  as  that  the  father 
saw  the  son  wear  the  clothes,  or  knew  that  be  had  received 
them,  and  made  no  objection.  But  if  the  things  supplied  are 
strict  and  absolute  necessaries,  needful  for  the  child's  subt^ist- 
ence,  or  if  the  child  is  living  away  from  the  parent,  under  cir- 
cumstances which  indicate  a  desertion  by  the  parent,  or  that 
the  child  has  been  expelled  from  his  house,  or  caused  to  leave 
it  by  the  wrongful  acts  of  the  parents,  then  the  authorities  and 
dicta  to  which  •we  have  referred  lead  to  the  conclusion  that 
whoever  supplies  the  wants  of  the  child  may  recover  from  the 
parent  (t)  But  it  has  been  held  in  England  that  a  father  was 
under  no  legal  obligation  to  educate  his  child,  and  could  not 
be  made  liable  for  the  expenses  of  his  instruction,  where  the 
wife,  being  cruelfy  treated  at  the  husband's  house,  left  it,  taking 
the  children  with  her.  Precisely  this  question  has  not  occurred 
in  this  country,  but  the  weight  and  tendency  of  authorities 
would  not  require  us  to  believe  that  the  decision  would  be  the 
same  here  as  in  England.  If  the  wife  be  divorced,  with  ali- 
mony, and  the  care  of  the  children  be  given  to  her,  the  father 
has  been  held  liable  not  only  to  her  for  the  expenses  she  incurs 


{t)  We  are  unable  to  discriminate  these  have  supported  himself  by  labor,  or,  in 

cases,  on  principle,  from  any  which  may  other  words,  that    the    tJiings    supplied 

occur,  in  which  compensation  is  sought  were  strict  and  absolute  necessaries.     We 

of  a  father  for  things  supplied  to  an  in-  have  some    doubts,    therefore,    whether 

fant,  which  were  absolutely  needed  for  his  even  this  exception  would  always  be  aJ> 

subsistence,  and  which  tne  child  would  lowed.    Indeed,  we  are  disposed  to  regard 

not  have  had  unless  they  were  supplied  the  rule  of  law,  in  this  country,  generally, 

by  a  stranger.      Where  the  infant  has  if  not  universally,  as  imposing  a  liability 

unnecessarily  and  in  his  own  wrong  left  on  the  father  for  all  supplies  to  an  infant, 

his  parent,  and  renounced  the  filial  rela-  which  were  so  absolutely  needed  that  he 

tion,  it  seems  to  be  held  that  the  liabilihr  must  have  them  or  porisK.     The  liability 

of  the  parent  ceases.    But  in  the  princi-  might  be  put  on  different  grounds  in  dij*- 

?)al  case  in  which  this  is  directly  decided,  ferent  courts,  —  in  some  on  the  ground  of 

Angel  V.  McLellan,  16  Mass.  28,)  the  contract  and  of  implied  authority,  and  in 

child  had  absconded  to  avoid  arrest  for  others  on  the  legal  obligation  growing 

felony ;  and  although  the  case  finds  that  out   of  the  moral  obligation,  —  but  on 

**  he  was  in  distress  in  a  foreign  country,"  some  ground  or  other  we  think  it  would 

it  does  not  appear  that  he  might  not  generally  be  enforced. 
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in  tneir  support  and  education,  but  also  to  a  stranger  whom 
she  marries,  and  who  continues  to  support  the  children,  (u) 
And  where  the  father  and  mother  separate,  and  the  father  per« 
mits  the  mother  to  take  the  children  with  her,  then  the  father 
eonstitutes  the  mother  his  agent  to  provide  for  his  children,  and 
is  boond  by  her  contract  for  necessaries  for  them,  (v)  There  is, 
indeed,  authority  for  holding  that  if  a  parent  of  sufficient  abil- 
ity to  provide  suitably  for  his  children  neglect  to  do  so,  he  is 
guilty  of  an  indictable  offence,  (ur) 

It  becomes  a  different  question  when  the  child  has  an  inde- 
pendent property  sufficient  for  his  own  maintenance ;  what 
then  is  the  father's  obligation  ?  It  would  seem  that  the  rule 
V)f  law  was  formerly,  that  if  the  parent  had  abundant  means 
himself,  he  was  bound  to  provide  for  his  children,  even  if  they 
had  independent  property,  (z)  And  this  rule  is  enforced 
even  now  in  some  instances,  {y)  It  is  however,  in  general 
relaxed;  and  courts  go  far  in  appropriating  the  means  of  the 
child  to  his  own  support^  although  the  father  may  also  be  en- 
tirely able  to  maintain  him.  (z)  .  And  where  the  father  is  with- 
out means  to  educate  and  support  his  children  in  a  manner 
which  is  rendered  suitable  by  their  position  and  expectations, 
courts  of  equity  will  not  only  make  an  allowance  out  of  the 
estate  of  the  children,  but  will,  if  necessary,  take  from  the 
principal  of  a  vested  legacy  for  the  proper  maintenance  and 
education  of  the  legatee,  (a)  Such  decrees  are  usually  made 
for  the  future  maintenance  of  the  child  ;  but  it  cannot  be  said 
that  there  is  a  positive  rule  preventing  retrospective  allow- 
ances, (b) 


(a)  Stanton  v.   Willson,  3  Day,  37.  (r)  Dawes  v.  Howard,  4  Mass.  97. 

But  this  case  was  commented  upon  and  (y)  In  the  matter  of  Kane,  2  Barb.  Ch. 

denied  in  Finch  v.  Finch,  22  Conn.  411,  R.  375. 

and  it  was  decided  bv  a  majority  of  the  (z)  Jenroise  v.  Silk,  Cooper,  £q.  Rep. 

court   that    a  diyorced  wife  could    not  52;    Maberly  v.  Turton,  14   Ves.  499; 

maintain  an  action  against  her  former  Simon  v.  Barber,  1  Tamlyn,  22. 

husband  to  recover  for  the  support  of  (a)  Newport    v.   CooIl,    2    Ashmead, 

their    infant    children,    the    custody   of  332;  Ex  parte  Green,  1   Jac.  &  Walk, 

whom  was  awarded  to  her.    Two  of  the  253.     See  also,   Carter   v.  Rollard,    1 1 

five  judges,  however,  adhered  to  the  de-  Humph.  339. 

cision  of  Stanton  v.  Willson.  (6)  In  the  matter  of  Kane,  2  Barb.  Ch. 

(v)  Rawlyns  v.  Vandyke,  3  Esp.  251.  R.  375. 

{w)  Rex  V.  Friend,  Rubs.  &  Ry.  C.  C. 
20. 
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Whether  the  mother  is  under  an  equal  obligation  with  the 
father  to  maintain  the  child,  the  father  being  dead,  seems  not 
to  be  quite  certain ;  but  the  weight  of  authority,  both  ia 
England  and  in  this  country,  might  perhaps  justify  the  conclu- 
sion that  she  is  not  under  a  legal  obligation,  (c)  or  that  it  is 
v^  greatly  qualified  in  important  particulars.  Thus,  if  the 
child  has  property,  the  mother  is  not  bound  for  the  child's 
maintenance  where  the  father  would  be.  (rf)  And  a  court  of 
^equity  has  refused  to  compel  a  mother  to  furnish  the  means 
of  educating  a  child,  even  where  she  was  entirely  able  to  do 
so ;  and  it  is  even  said  that  the  court  have  no  power  to  do 
this,  (e)  A  husband  is  not  responsible  for  the  child  of  his 
wife  by  a  former  husband,  unless  he  takes  him  into  his  house*; 
but  if  he  does,  he  assumes,  perhaps,  the  responsibility  for  bis 
maintenance,  so  long  as  he  retains  him  as  one  of  his  fam- 
ily. (/)  But,  on  the  other  hand,  the  relation  which  he  in  this 
case  sustains  to  the  child  rebuts  any  presumption  which  might 
otherwise  exist,  of  a  promise  or  obligation  to  pay  the  child  for 
his  services,  (g)  as  in  the  case  of  his  own  children,  (gff) 

Where  the  parent  is  thus  obliged  to  provide  for  the  child  a 
home,  and  a  sufficient  maintenance,  so,  on  the  other  hand,  be 
has  a  right  to  the  custody  of  the  child  during  his  minority,  and 
is  entitled  to  all  his  earnings.  (A)     For  these  two  things,  this 

(c)  The  chancery  cases  which   assert  footing  in  this  respect.    See,  against  the 

this  obligation,  appear  to  do  so  on  the  mother's  obligation,  Tilton  v.  Russell,  1 1 

ground  of  the  ability  of  the  mother  and  Ala.  497  ;  ^ymond  t\  Loyl,  10  Barb, 

the  need  of  the  children.     See  Hughes  v.  Sup.  Ct.  483 ;  Pray  v,  Gorham,  31  Maine, 

Hughes,  1  Bro.  Ch.  387.    In  Benson  v.  241 ;  Commonwealth  v.  Murray,  4  Bion. 

Bemington,  2  Mass.  113,  the  court  say:  487. 

**  The  law  is  rery  well  settled  tYiBt  parents        {d)  In  Dawes  v,  Howard,  4  Mass.  97, 

are  under  obligations    to  support  their  it  is  said  that  where  minor  children  have 

•children,  and  tnat  they  are  entitled  to  property  of  their  own,  the  father  is,  not- 

their  earnings."    In  Nightingale  v.  With-  withstanding,  bound  to  support  them,  if 

ington,   15   Mass.   274,  Parker,    C.    J.,  of  ability;  but  it  is  otherwise  with  the 

«ays :     **  Generally   the    father,  and    in  mother. 

ease  of  his  death  the  mother  is  entitled  to        (e)  In  the  matter  of  Byder,  11  Paige, 

the   earnings   of  their   minor  children.  185. 

This  right  must  be  founded  upon  the        (/)  Stone  v.  Carr,  3  £sp.  1 ;  Cooper  o. 

obligation  of  the  parents  to  nurture  and  Martin,  4  East,  82 ;  Tubb  v.  Harrison,  4 

support  their  children."    But  it  is  only  a  Term  B.  118;  Freto  v.  Brown,  4  Mass. 

dictum  in  either  case ;  and  in  neither'do  635  ;  Minden  v.  Cox,  7  Cow.  235. 
the  court  refer  to  any  authority  whatever        {g)  Williams   v.  Hutchinson,  5  Barb, 

for  this  rule;  nor  are  we  aware  of  any  Sup.  Ct.  122,  3  Comst.  312. 
direct  adjudication,  in  which  it  is  deter-        Qg)   See  post,  Book  IIL,  Chap.  IX., 

mined  as  the  point  of  the  case,  that  the  Sect.  1 . 
mother  and  the  father  stand  on  the  same        [h)  See  note  (c),  supra. 
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obligation  and  this  right,  go  together.  Thus,  if  the  father  sepa- 
rates from  the  mother,  and  permits  the  child  to  leave  him  and 
go  with  her,  he  is  no  longer  entitled  to  the  earnings  of  the 
child,  and  has  no  power  to  avoid  his  reasonable  contracts;  («) 
and  therefore  the  son  may  in  such  case  make  a  special  contract 
with  his  employer,  which  is  valid  against  the  father's  will.  And 
if  the  parent  be  himself  an  insane  person  and  a  pauper,  and 
therefore  under  no  obligation  to  maintain  the  child,  he  is  not 
entitled  to  the  child's  earnings,  nor  is  the  town  which  supports 
the  parent  entitled  to  receive  the  child's  wages,  so  long  as  the 
child  himself  is  not  a  pauper,  (ii)  And  it  has  been  said  that 
wherever  the  son  is  not  living  with  the  father,  the  son  may  of 
necessity  be  entitled  to  receive  the  wages  of  his  labor,  and  that 
the  father's  consent  to  the  son's  receipt  and  appropriation  of 
them  would  be  inferred  in  such  case  from  very  slight  circum- 
stances, (j) 

It  is  certain  that  a  father  may,  by  an  agreement  with  his 
minor  child,  relinquish  to  the  child  the  right  which  he  would 
otherwise  have  to  his  services,  and  may  authorize  those  who 
employ  him  to  pay  him  his  wages,  and  will  then  have  no  right 
to  demand  those  wages,  either  from  the  employer  or  from  the 
child,  (k)  And  such  an  agreement  may  be  inferred  •firora  cir- 
cumstances ;  as  where  a  father  left  his  child  to  manage  his  own 
affairs,  and  make  and  execute  his  own  contracts  for  a  consider- 
able time.  (/)  Or  even  if  the  father  knew  that  the  son  had 
made  such  a  contract  for  himself,  and  interposed  no  objec- 
tion, (w)  And  it  has  been  held  that  an  infant  whose  father  is 
dead,  and  whose  mother  is  married  again,  is  entitled  to  his  own 
earnings,  {n) 

It  is  very  common  in  this  country  to  see  in  the  newspapers 
an  advertisement  signed  by  a  father,  stating  that  he  has  given 

(t)  Wodell  V.  Coggeshall,  2  Mete.  89 ;  father  may  give  to  his  minor  son  a  part 

Chilson  V.  PhilipR,  1  Verm.  41.|  as  well  m  the  whole  of  his  time. 

(ct)  Jenness  t^.  Emerson,  15  N.  H.  486.  (/)  Canovar  v.  Cooper,  3  Barb.  Sap. 

( I)  Gale  i;.  Parrott,  1  New  Hamp.  28.  Ct.  115  ;  Clinton  v.  Yorit,  26  Maine,  167  ; 

(Jb)  Jenney  v.  Alden,  12  Mass.  375  ;  Stiles  t;.  Granville,  6  Gush.  458;  Wodell 

Morse  v.  Welton,  6  Conn.  547  ;  Whiting  v.  Coggeshall,  2  Mete.  91 ;  Cloud  u.  Ham- 

r.  Earle,  3  Piek.  201 ;  Vamey  v.  Young,  ilton,  11  Humph.  104. 

11   Verm.   258;  Burlingame  v.  Bnrlin-  (m)  Whiting  v.  Earle,  3  Pick.  201; 

Sme,    7   Cow.   92.       Ui    Tillotson    r.  Armstrong  v.  McDonald,  10  Barb.  300. 

cCrillis,  11  Verm.  477,  it  is  held  that  a  (n)  Freto  v.  Brown,  4  Mass.  675. 
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to  his  minor  son  ^^  his  time,"  and  that  he  will  make  no  fatare 
claim  on  his  services  or  for  bis  waged,  and  will  pay  no  debts  of 
his  contracting.  Such  a  notice  would  undoubtedly  have  its 
full  force  in  reference  to  any  party  to  whom  a  knowledge  of  it 
was  brought  home.  And  if  a  stranger,  not  knowing  this  ar- 
rangement, should  employ  the  son,  he  might  still  interpose  it  as 
a  defence  if  the  father  claimed  the  son's  wages.  But  if  a 
stranger  supplied  a  son,  at  a  distance  from  his  home,  with  suit- 
able necessaries,  in  ignorance  of  such  arrangement,  there  is  no 
sufficient  reason  for  holding  that  it  would  bar  his  claim  against 
the  father.  And  we  think  that  he  might  recover  from  the 
father  for  strict  necessaries,  even  if  he  knew  this  arrangement 
On  what  ground  could  the  father  discharge  himself  from  bis 
liability  by  such  a  contract?  Even  if  the  father  had  paid  the 
son  a  consideration  for  the  release  of  all  further  obligation,  it 
would  be  a  contract  with  an  infant,  and  void  or  voidable,  be- 
cause certainly  not  for  necessaries.  And  the  whole  policy  and 
feason  of  the  law  of  infancy  would  seem  to  be  opposed  to  per- 
mitting a  father  to  cast  his  son  in  this  way  upon  the  public,  and 
relieve  himself  from  the  obligation  of  maintenance. 

It  may  be  added,  that  while  an  infant  remains  under  the  care 
and  control  of  his  father,  and  is  in  fact  supported  by  him,  the 
infant  is  not  liable,  even  on  his  express  contract,  to  a  'stranger 
for  necessaries  furnished  for  him.  One  reason  given  for  this,  is, 
that  it  would  interfere  with  his  father's  right  of  judging  how  he 
should  be  supported,  (o)  Where  services  are  rendered  at  the 
parent's  request,  it  will  be  presumed  that  credit  is  given  to  him 
alone,  and  in  that  case  the  infant  cannot  be  liable  even  for 
.necessaries,  (p) 

The  common  law  liability  of  a  parent  to  support  his  child 
•ceases  altogether  when  the  infant  becomes  of  full  age;  and 
then  a  parent  would  not  be  bound  even  by  his  express  promise 
to  pay  for  necessaries  previously  furnished  to  the  child,  not  at 


(o|  Angel  V.  McLellan,  16  Mass.  28 ;  Johnson  v.  Lines,  6  W.  &  S.  80  ;  Phelps 

"Wailing  v.  Toll,  9  Johns.  141 ;  Hull  v.  v.  Worcester,  11  New  Hamp.  51. 
'Connolly,  3  McCord,  6  ;  Kline  v.  L'Ame-        (/))  Dancomb  v.  Tickridge,  Aleyn,  94; 

roax,  2  raige,  419 ;  Guthrie  v.  Murphy,  4  Phelps  v.  Worcester,  11  New  Hamp.  51 ; 

Watts,  80 ;  Simms  v.  Norris,  5  Ala.  42  ;  Simms  t;.  Norris,  5  Ala.  42. 
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the  request  of  the  father,  (q)     If  they  were  furnished  at  his 
request  it  would  be  otherwise,  (r) 

By  statute  of  43  Eliz.  c.  2,  the  father,  "being  of  ability,"  is 
liable  to  contribute  to  his  child's  support  even  after  he  becomes 
of  age.  And  in  some  of  our  States  similar  provision  is  made,  {s) 
But  such  a  liability  is  wholly  statutory,  and  does  not  accrue 
until  proceedings  are  had  pursuant  to  the  statute,  (t)  So  at 
common  law  a  son  is  not  liable  for  the  support  of  an  infirm  and 
Indigent  parent,  (i/)  Nor  is  a  father  liable  at  common  law  for 
the  support  of  his  illegitimate  child.  The  only  remedy  is  under 
the  statute,  procuring  an  order  of  filiation,  and  the  like,  (v) 


SECTION    III. 

VOIDABLE  CONTRACTS  FOR  NECESSARIES. 

As  an  infant  is  not  permitted  to  enter  into  general  contracts, 
because  his  immature  judgment  would  expose  him  to  •injury, 
and  as  he  is  nevertheless  permitted  to  contract  for  necessaries, 
because  otherwise  he  might  suffer  for  the  want  of  them,  so  this 
exceptional  permission  is  qualified  in  an  important  particular, 
for  the  same  purpose  of  protecting  him  from  wrong.  He  cannot 
contract  to  pay  even  for  necessaries,  in  such  wise  as  to  bar  an 
inquiry  into  the  price  and  value.  The  law  permits  persons  to 
supply  his  necessities,  and  have  therefor  a  valid  claim  against 
him  for  their  fair  worth  ;  but  it  does  not  permit  them  to  make 
a  bargain  with  him  as  to  the  price,  which  shall  bind  him  abso- 
lutely, because  it  does  not  permit  him  to  determine  this  price 

(q)  Mills  t>.  Wyman,  3  Pick.  207.    See  (0  Loomis  v.  Newhall,  15  Pick.  159  ; 

also.  Cook  v.  Bradley,  7  Conn.  57.  Mortimore  v.  Wright,  6  M.  &  W.  488; 

(r)  Loomis  v.  Newhall,  15  Pick.  159.  Gordon  v.  Potter,  17  Verm.  348 ;  Shelton 

{s)  The  provision  in  the  Rev.  Stat,  of  v.  Sprinectt,  20  E.  L.  &  E.  281. 

Kawachusetts,  ch.   46,   sect.   5,  is  very  (u)  Edwards  v.  Davis,  16  Johns.  281  ; 

broad  :  "The  kindred  of  any  snch  poor  Hex  v.  Munden,   1    Str.  190.    But  see 

person,  if  anv  he  shall  have,  in  the  line  Gilbert  v.  Lynes,  2  Root,  168 ;  Ex  parte 

or  degree  of  father  or  grandfather,  mother  Hunt,  5  Cow.  284. 

or  grandmother,  children  or   grandchil-  (y)  Furillio  v.  Crowther,  7  Dow.  & 

dren,  by  consanguinity,  living  within  this  Ryl.  612;  Cameron  v.  Baker,  1  Car.  & 

State,  and  of  sufficient  ability,  shall  be  P.  268;  Moncrief   v.   Ely,  19    Wend. 

bound  to  support  such  pauper,  in  propor-  405. 

tion  to  their  respective  ability." 
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for  himself,  by  reason  of  his  presumed  inability  to  take  proper 
care  of  his  own  interests;  but  the  value  and  the  price  may  be 
determined  by  a  jury.  And  a  seal  to  the  instrument  would 
give  it  no  additional  force  in  this  respect,  but  the  infant  would 
still  be  bound  only  for  a  fair  value.  For  the  same  reason  an 
infant  cannot  be  bound  for  the  amount  in  an  account 
stated  ;  (w)  nor  for  the  sum  mentioned  in  his  note,  although 
given  for  necessaries,  but  only  for  the  value  of  the  necessa- 
ries ;  (x)  nor  for  the  amount  due  on  his  bond ;  for  the  ancient 
distinction  which  held  him  on  a  bond  without  a  penalty,  but 
not  on  a  bond  with  penalty,  would  probably  be  now  disre- 
garded, (y) 

•Neither  can  an  infant  enter  into  contracts  of  business  and 
trade ;  for  this  is  not  necessary,  and  might  expose  him  to  the 
misfortune  of  entering  upon  adult  life  with  the  burden  of  bank- 
ruptcy resting  upon  him.  (2:)     But  if  he  uses,  as  necessaries  for 

(tr)  Ingledew  v.  Douglas,  2  Starkie,  (y)  The  older  cases  hold  that  an  inftnt's 
36 ;  Trucman  v.  Hurst,  1  T. '  R.  40 ;  bond,  at  least,  if  given  toUh  a  penalty,  ia 
Hcdglcy  V.  Holt,  4  C.  &  P.  104 ;  Oliver  absolutely  void,  not  yoidablo  merely, 
V.  Woo'drofFe,  4  M.  &  W.  650 ;  Williams  althongh  given  for  necessaries.  Ayliff  r. 
V.  Moor,  1 1  id.  256  ;  Bceler  v.  Young,  1  Archdale,  Cro.  Eliz.  920 ;  Fisher  v.  Mow- 
Bibb,  519.  bray,  8  East,  300  ,*  Baylis  i\  Dtneley,  3 

(:r)  McCrillis  i».  How,  3  New  Hamp.  M.  &  S.  477 ;  Hunter  r.  Agnew,  1  Fox  & 
348 ;  BouchcU  v.  Clary,  3  Brevard,  194-;  Smith,  (Irish)  15 ;  Allen  i\  Minor,  2  Call, 
Swusey  v.  Vanderheyden,  10  Johns.  33 ;  70;  Colcock  v.  Ferguson,  3  Des.  482. — 
Fcnton  r.  White,  1  Southard,  100 ;  Mc-  It  is  conceived,  however,  that  in  this  coun- 
Minn  i;.  Richmonds,  6  Yerg.  9  ;  Hanks  v.  try,  bonds,  like  other  contracts,  are  only 
Deal,  3  McCord,  257.  Some  of  these  voidable,  and  may  be  ratified.  Conroe  r. 
cases  declare  an  infant's  note,  though  Birdsall,  1  Johns.  Cas.  127.  The  mar- 
given  for  necessaries,  void,  but  it  is  con-  ginal  note  to  this  case  erroneoasly  nses 
ceivcd  they  mean  voidable  only,  and  not  the  word  void,  in  relation  to  such  bond ; 
that  such  note  is  not  susceptible  of  ratiii-  the  court  said  it  was  onlv  voidable, 
cation.  Although  an  infant's  note  given  (z)  Wliittingham  v.  Hill,  Cro.  Jac.  494 ; 
for  necessaries  would  not  bind  him  as  to  Why  wall  v.  Champion,  2  Strange,  1083; 
the  amount,  he  may  yet  be  sued  on  the  tn-  Dilk  v.  Keighley,  2  Esq.  480.  Latt  v. 
strumenty  and  the  plaintiflf  may  recover  the  Booth,  3  Carr.  &  Kir.  292.  But  if  with 
just  value  of  the  necessaries  for  which  the  his  guardian's  consent  he  is  carrying  on  a 
note  was  given.  Earle  v.  Reed,  1 0  Mete,  certain  business,  it  has  been  held  that  ho 
387;  Dubose  v.  Wheddon,  4  McCord,  might  bind  himself  to  pay  for  articles 
221.  See  also,  Stone  v.  Dennison,  13  suitable  and  necessary  for  that  business. 
Pick.  1 ;  Breed  v.  Judd,  1  Gray,  455,  that  Rundell  r.  Keeler,  7  Watts,  237.  Sed 
wherever  the  form  of  an  infant's  contract  qxufre.  Although  an  infant  cannot  trade, 
for  necessaries  is  such  that  the  considera-  and  would  not  be  bound  to  execute  any 
tion  is  open  to  inquiry,  he  may  be  sued  contract  of  trade  he  may  have  entered 
upon  the  contract  itself  And  in  Bradley  into,  yet  if  he  has  in  part  executed  such 
V.  Pratt,  23  Verm.  378,  interest  is  allowed  contract  himself  he  may  sue  the  adult  for 
on  a  promissory  note  given  by  an  infant,  non-performance  on  his  part,  and  this 
and  it  is  declared  that  there  is  no  general  while  he  is  yet  an  infant.  Warwick  v. 
rule  exempting  infants  from  a  liability  to  Bruce,  2  M.  &  S.  205.  As  to  bankrupt^ 
pay  interest  on  their  just  debts.  of  an  infant,  see   post,  in    chapter   on 

[272] 


CH.  XVI,]  INFANTS.  •262 

himself  or  his  family  the  goods  furnished  to  him  for  the  pur- 
poses of  trade,  he  is  so  far  liable,  (a)  This  liability  to  pay  even 
for  necessaries  seems  to  be  founded  only  on  his  actual  necessi- 
ties, and  if  he  had  already  supplied  himself  with  sufficient 
clothing,  it  was  held  that  he  was  not  bound  to  pay  for  similar 
articles  subsequently  purchased,  although  they  might  be  Isuitable 
in  themselves,  and  although  he  had  avoided  payment  for  the  first 
purchase  on  the  ground  of  his  infancy,  (b)  As  he  cannot  trade, 
neither  can  he  subject  himself  to  the  incidents  of  trade,  as  bank- 
ruptcy or  insolvency,  (c)  nor  is  he  liable  as  a  partner  of  a  mer- 
cantile firm,  (d)  Nor  *can#he  be  sued  on  his  covenant  as  an 
apprentice,  (e)    Nor  is  his  contract  for  labor  and  service  generally 

Bankraptcy-  and  Insolvency    in  second  dissolved,  then  he  will  cease  to  be  a  part- 

Tolame.  ner.    But  the  foundation  of  my  opinion 

(a)  Turberville  v.  Whltehouse,  1  C.  &  is  the  negligence  of  Bennion  at  the  time 

P.  94,  12  Price,  692.  he  became  of  age.     Suppose  an  infant  is 

(6)  Barghart  v.  Angeretein,  6  C.  &  P.  not  really  a  partner,  and  that,  during  his 

690.  infancy,  lie  never  in  fact  enters  into  any 

(c)  For  no  man  can  be  a  bankrupt,  for  joint  purchase,  but  that  he  holds  out  to 
debts  which  he  is  not  obliged  to  pay.  Rex  different  people,  '  I  am  a  parmer  with  A 
V.Cole,  1  Ld.  Baym.  443,  yer  Holt,  C.  B,' and  then  comes  of  age.  Suppose  also 
J. ;  Ex  parte  Sydebotham,  1  Atk.  146. —  that  the  person  to  whom  he  made  the  rep- 
And  a  commission  of  bankruptcy  against  resentation  furnishes  A  B  with  goods,  A 
an  infant  is  t*o/c?,  and  not  merely  voidable.  B  representing  himself  to  bo  a  partner 
Belton  V,  Hodges,  9  Bing.  365;  O'Brien  with  the  infant,  and  .the  latter  having  done 
V.  Currie,  3  C.  &  P.  283.  This  is  the  nothing  to  correct  the  mistake  and  appre- 
£nglish  rule ;  but  in  this  country  it  has  hcnsion  in  the  mind  of  the  seller  of  those 
been  held  that  an  infant  is  entitled  to  the  goods  ;  I  should  think,  in  such  a  C4ise  as 
benefit  of  the  bankrupt  law  of  the  United  that,  the  infant,  the  person  who,  when  he 
States  of  1841,  and  that  the  proceedings  was  an  infant,  had  represented  himself  as 
might  be  in  his  own  name.  In  re  Samuel  being  a  partner  with  A  B,  would,  by  suf- 
Book,  3  McLean,  317.  fering  that  delusion  to  continue  when  he 

(d)  If,  however,  an  infant  engages  in  became  of  age,  and  neglecting  to  set  the 
a  partnersliip,  he  must,  at  or  within  a  matter  right,  he  liable  to  all  tliose  persons 
reasonable  time  after  the  period  of  his  upon  whom  the  delusion  operated.  That 
coming  of  age,  notify  his  disafiirmance  isthejustice,andasit  seemstome,thelaw, 
thereof;  othen^^ise  he  will  be  deemed  to  of  the  case.''  So  in  Miller  v.  Sims,  2  Hill, 
have  confirmed  it,  and  will  be  bound  by  So.  Car.  R.  479,  it  was  held  that  an  in- 
snbseqncnt  contracts  made  on  the  credit  fant  partner,  who  afterwards  confirmed 
of  the  partnership.  Groode  v.  Harrison,  5  the  contract  of  partnersliip,  by  transacting 
B.  &  Aid.  147.  Bayley,  J.,  in  this  case,  tlie  business  and  receiving  the  profits,  be- 
said :  "  It  is  clear  that  an  infant  may  be  came  thereby  liable  on  all  the  previous 
in  partnership.  It  is  true  that  he  is  not  liabilities  of  the  firm,,  even  such  as  were 
liable  for  contracts  entered  into  during  his  not  known  to  him.  But  as  to  the  last 
infancy;  but  still,  he  may  be  a  partner,  noint  see  contra,  Grabtree  v.  May,  1  B. 
If  he  IS  in  point  of  fact  a  partner  during  Monroe,  289. 

his  infancy,  he  may,  when  he  comes  of  (e)  It  is  clear  that  an  infant  cannot  be 
age,  elect  if  he  will  continue  that  partner-  sued  on  his  covenants  of  indenture.  See 
ship  or  not.  If  he  continues  the  partner-  Gylbert  v.  Fletcher,  Cro.  Car.  179  ;  Jon- 
ship,  he  will  then  bo  liable  as  a  partner ;  nins  v.  Pitman,  Hutton,  63  ;  Lylly's  case, 
if  he  dissolve  the  partnership,  and  if,  when  7  Mod.  15;  Whitley  v,  Loftus,  8  Mod. 
of  age,  he  takes  the  proper  means  to  let  190;  Frazier  v.  Rowan,  2  Brev.  47;  Mc- 
the  world  know  that  tne  partnership  is  Knight  v.  Hogg,  3  Brev.  44. — But  if  the 
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binding.  (/)  But  enlistmente  in  the  navy,  though  made  with- 
out the  consent  of  the  parent  or  guardian,  are  binding,  and  the 
infant  cannot  avoid  them ;  (/?•)  it  is  otherwise  as  to  the 
army,  (gg-)  Neither  can  he  avoid  a  contract  whereby  he  under- 
takes} to  do  what  he  is  under  a  legal  obligation  to  do ;  as  a 
bond  executed  under  a  statute,  to  indemnify  a  town  for  the  sap- 
port  of  an  illegitimate  child ;  for  which  •an  order  of  filiation 
has  been  made  upon  him.  (A)  He  is  not  responsible  tis  ap  inn- 
keeper for  losses  sustained  by  his  guests,  (i)  Nor  will  joining 
her  husband  in  a  conveyance  bar  an  infant  feme  covert  of  her 
right  of  dower.(n)  % 

infant  is  a  party  to  the  indenture,  or  his  seems  any  injury  the  adult  mar  have  6us- 

consent  be  expressed  in  it,   many  cases  tained  by  such  avoidance.     Thomas  v. 

have  held  that  the  contract  of  apprentice-  Bike,  1 1  Verm.  273 ;  Moses  v.  Stevens, 

ship  is  binding  absolutely  upon  him,  and  2  Pick.    332;    Judkins    v.    Walker,   17 

that  he  cannot  dissolve  the  relation  thus  Maine,  38.    But  see  Whitmarsh  v.  Hall, 

created.     See  Rex  r.  Great  Wigston,  3  3  Denio,  375,  contra,  as  to  deducting  for 

B.  &  C.  484.  —  And  a  right  of  action  injury  to  the  adult, 

necessarily  results  to  the  injured  party  for  {g)  Commonwealth  v.  Gamble,  1 1  S.  & 

a  breach  thereof.     Woodruff  v.  Logan,  1  R.   93 ;    Commonwealth    v.  Murray,  4 

£ng.    Rep.  (Ark.)  276. — And  this,  be-  Binn.  487;  United  States  v.  Bainbndge, 

cause  it  was  said  that  such  contracts  must  1  Mason,  71 ;  United  States  v.  Blakeney^ 

be  for  the  infant's  benefit,  and  therefore  he  3  Grattan,  405. 

should  not  avoid  them.    But  analogy  and  (gg)  The  statutes  of  the  United  States 

principle  would  seem  to  require  that,  in-  provide  that  no  person  under  the  age  of 

dependently  of  any  statutory  provisions  twenty-one  years  shall  be  enlisted  wimout 

regulating  this  matter,  this  contract,  like  the  consent  of  his  parent,  guardian,  or 

all  others,  should  be  voidable  at  his  elec-  master.     See  United  Staters  v.  Bainbridge, 

tion.     See  the  cases  cited  in  the  next  note.  1  Mason,  71;  Commonwealth  v.  Hani- 

Where  a  statute  allows  a  parent  to  bind  son,   1 1    Mass.    63 ;    Commonwealth  v. 

his  son  as  an  apprentice*  undoubtedly  an  Cushing,  11  Mass.  67. 

indenture '  executed  in  pursuance  of  such  (A)  feople  v.  Moores,  4  Denio,  518. 

statute  would  bind  all  the  parties  to  it ;  So  where  a  father  entered  land  in  Uie 

and  the  infant  could  not  dissolve  the  re-  name  of  his  minor  son,  for  the  purpose  of 

lationthuscrcated,  but  it  would  not  neces-  defimuding  his  creditors,  and  afterwards 

sarilv  follow  that  the  remedy  of  the  adult,  sold  the  land,  which  the  son  by  his  direc- 

for  the  desertion  of  the  apprentice,  would  tion  conveyed  by  his  own  deed,  during  his 

be  an  action  against  him  on  his  covenants,  infancy,  to  the  purchaser,  it  was  held  that 

See  also  Harper  v.  Gilbert,  5  Cui>h.  417.  such  deed  was  one  which  the  law  would 

(/)  Vent  V.  Osgood,  19  Pick.  572;  have  compelled  him  to  make,  and  there^ 

Moses  V.  Stevens,  2  Pick.  332 ;  Nickcrson  fore  could  not  be  avoided  by  him  on  aniv- 

V.  Easton,  12  Pick.  110 ;  Francis  v.  Fel-  ing  at  full  age.    Elliot  v.  Horn,  10  Ala. 

mit,  4  Dev.  &>  Batt.  498  ;  Thomas  v.  Dike,  348.    In  like  manner  equal  partition  of 

11  Verm.  273;  Peters  r.  Lord,  18  Conn,  lands  binds   an    infant.      Bavington    v. 

337.    And  if  an  infant  do  avoid  such  con-  Clarke,  2  Penn.  115;  Commonwealth  r. 

tract,  when  part  performed,  he  mav  re-  Hantz,  id.  333.     The  binding  effect  of 

cover  on  a  quantum  meruit  for  the  labor  proceedings  in  partition  in  Pennsylvania, 

actually  performed  under  it.    Vent  v.  Os-  where  a  purpart  is  accepted  by  the  guar- 

good,  19  Pick.  572 ;  Judkins  v.  Walker,  dian,  depends  upon  statutes.     GillMch's 

17  Maine,  38;  Medbury  r.   Watrous,  7  Appeal,  8  S.&R.  205. 

Hill,  110,  (overruling  the  contrary  cases  (i)  Holt,  C.  J.,  Williams  r.  Harrison, 

of  McCoy  r.  Huffman,  8  Cow.  84 ;  Weeks  Carth.  161;  Crosse  v.  Androes,  1  Rol. 

V.  Leighton,  5  N.  Hamp.  343 ;  Harney  t;.  Abr.  2,  D.  pi.  3. 

Owen,  4   Blackf.  337).     Deducting   it  (it)  Cunningham  v.  Knight,  1  Barfo.  399. 
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SECTION    IV. 

9 

OF  THE  TORTS  OF  AN  INFANT. 

An  infant  is  protected  against  his  contracts,  but  not  against 
his  frauds  or  other  torts,  (j)  But  his  promissory  note  given 
as  a  compensation  for  his  torts  is  not  binding,  (jj)  If  such 
tort  or  fraud  consists  in  the  breach  of  his  contract,  then  he  is  not 
liable  therefor  in  an  action  sounding  in  tort,  because  this  would 
make  him  liable  for  his  contract  merely  by  a  change  in  the  form 
of  the  action,  which  the  law  does  not  permit.  (A:)  But  where 
the  tort,  though  connected  by  circumstances  with  the  contract, 
is  still  distinguishable  from  it,  there  he  is  liable.  As  if  he  hires 
a  horse  for  an  unnecessary  ride  he  is  not  liable  for  the  hire ;  but 
if  in  the  course  of  the  ride  he  wilfully  abuses  and  injures  the 
horse,  he  is  liable  for  the  tort.  (Z)  And  •if  he  should  sell  the 
horse,  trover  would  lie,  nor  would  his  infancy  be  a  good  de- 
fence. Nor  need  this  tort  or  fraud  be  subsequent  to  the  con- 
tract Thus,  in  the  case  of  a  bond  given  by  an  infant  and 
received  by  the  obligee  in  reliance  upon  his  false  and  fraudulent 
representations  of  his  being  of  full  age,  the  bond  cannot  be  en- 
forced against  him.  {m)  But  as  soon  as  the  infant  makes  and  de- 

( 7)  See  Stone  v.  Withipool,  Latch,  21 ;  Wend.  399;  Jennings  v,  Rnndall,  8  T. 

Bailock  V.  Babcock,  3  Wend.  391 ;  Hanks  R.  337. 

V,  Deal,  3  McCord,  257 ;  Green  v.  Sperry,  (/)  Campbell  v.  Stakes,  2  Wend.  137. 
16  Verm.  390;  Lewis  v.  Littlefield,  15  And  so  he  will  bo  liable  in  trover  if  he 
Maine,  233 ;  Hartfieldi;.  Roper,  21  Wend,  drive  the  horse  farther,  or  on  a  different 
615,  620  ;  Brown  1;.  Maxwell,  6  Hill,  592,  route,  from  that  for  which  he  has  engaged 
594 ;  Homer  r.  Thwing,  3  Pick.  492 ;  him.  Homer  r.  Thwing,  3  Pick.  492. 
School  Dist.  r.  Bragdon,  3  Post.  516;  Approved  in  Green  v.  Sperry,  16  Verm. 
Walker  v,  Davis,  1  Gray,  506.  He  is  390;  Towne  v.  Wilejr,  23  Verm.  353. 
even  liable  for  his  torts,  though  he  act  by  And  see  Vasse  v.  Smidi,  6  Cranch,  226. 
his  faUier's  command.  Humphrey  r.  But  see  Wilt  ».  Welsh,  6  Watts,  9 ;  Pen- 
Douglass,  10  Verm.  71 ;  or  through  the  rose  v.  Curran,  3  Rawle,  351 ;  1  Am. 
agency  of  a  third  person.  Sikes  v.  John-  Lead.  Cases,  118,  119,  (1st  ed.) ;  10  Am. 
eon,  16  Mass.  889.  Jur.  98;  11  id.  69  ;  20  id.  264. 

(ij)  Hanks  v.  Deal,  3  McCord,  257.  (nt)  Conroe  1;.  Birdsall,   1  Johns.  Cas. 

(Ic)  See  West  v,  Moore,  14  Verm.  447 ;  127  ;  Brown  v.  McCune,  5  Sandf.  224. 

Brown  r.   Dniham,   1  Root,  273;   and  Neither  will  his  warrant  of  attorney  to 

Morrill  v.  Aden,  19  Verm.  R.  505,  that  confess  judgment  bind  him,  and  the  court 

infancy  is  a  bar  to  an  action  founded  cannot    m&o    it   good,  although  there 

on    a    false    and   fraudulent    warranty,  be  Araud  in  the  infant.    Saunderson  v. 

But  contra.  Word  v.  Vance,  1  Nott  &  Marr,  1  H.  Bl.  75.     See  also,  Burley  v. 

McCord,  197;  Peigne  v.  Sutcliffe,  4  Mc-  Russell,  10  New  Hamp.  184;  Stoolfoos 

Cord,  387;  The  People  v.  Kendall,  25  v.  Jenkins,  12  S.  &  R.  399. 
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livers  it  he  is  guilty  of  a  fraud,  for  which  an  action  may  at  once  be 
maintained  for  any  loss  sustained,  (n)  *As  long  as  the  bond  runs, 
it  is  not  clear  that  he  will  not  pay  it ;  and  this  uncertainty  should 

(n)  Fitte  V.  Hall,  9  New  Hamp.  441  ;  ferring  to  1  Keb.  905, 913,  it  is  stated  that 

(overruling  Johnson  v.  Pie,  1  Lev.  169,  judgment  was  arrested.    If  this  case  be 

contra;)  Com.  Dig.  Action  on  the  Case  sound,  the  present  action  cannot  be  sub- 

for  Deceit,  A.  10;  2  Kent's  Com.  241,  tained  on  the  first  count.    From  a  refer- 

note  c. ;  Reeves's  Dom.  Rel.  259.  — And  ence  in  the  margin,  it  seems  that  the  same 

in  Wallace  v.  Morss,  5  Hill,  391,  an  in-  case  is  repotted,  1  Sid.  258.     Chief  Baron 

fant  who  had  fraudulently  obtained  goods  Corny  ns,  however,  who  is  himself  regarded 

upon  credit,  not  intending    to  pay  for  as  high  authority,  seems  to  have  taken  no 

them,  was  held  liable  in  an  action  for  the  notice  of  this  case  in  his  digest,  '  Action 

tort.    But  see  contra.  Brown  t;.  McCune,  on  tiie  case  for  Deceit/  but  lays  down  the 

5  Sandf.  224 ;   Price  v.  Hcwett,  18  £.  L.  rule  that '  if  a  man  affirms  himself  of  full 

6  £.  522.  The  case  of  Fitts  v.  Hall,  age  when  he  is  an  infant,  and  thereby  pro- 
supra,  is  decidedly  condemned  in  I  Am.  cures  money,  to  be  lent  1X)  him  upon  mort' 
Lead.  Cas.  pp.  117,118,  where  the  learned  gage,'  he  is  liable  for  the'  deceit ;  for  which 
editors  say:  "This  decision,  which  di-  he  cites  1  Sid.  183;  Cora.  Dig.  Action, 
rectly  overrules  Johnson  v.  Pie,  1  Levinz,  &c.  A.  10.  We  are  of  opinion  tliat  this  is 
169,  is  clearly  unsound ;  the  representation  the  true  principle.  If  infancy  is  not  per- 
by  itself  was  not  actionable,  for  it  was  not  mitted  to  protect  fiundulent  acts,  and  in- 
an  iniurv;  and  the  avoidance  of  the  contract,  fants  arc  liable  in  actions  ex  ddicto,  whether 
which  alone  made  it  so,  was  the  exercise  of  founded  on  positive  wrongs,  or  construc- 
a  perfect  legal  right  on  thcpart  of  the  infant,  tive  torts,  or  frauds,  (2  Kent,  197,)  as  for 
The  contract,  in  such  a  case  as  Ficts  {/.  Hall,  slander,  (Noy's  Kep.  129,  Hodsman  v, 
forms  an  essential  part  of  the  right  of  Grissel,)  and  goods  converted,  (auth.  ante,) 
action,  and  no  liabilitv  growing  out  of  there  is  no  sound  reason  that  occurs  to  us 
contract  can  be  asscrtea  against  an  infant,  why  an  infant  should  not  be  chai^geable 
The  test  of  an  action  against  an  infant  is,  in  damages  for  a  fraudulent  misrepresen- 
whether  a  liability  can  be  made  out  with-  tation,  whereby  another  has  received  dam- 
out  taking  notice  of  the  contract.  It  is  age."  But  it  is  believed  that  the  true 
admitted,  in  the  same  court,  that  such  an  ground  of  the  decision  in  Fitts  v.  Hail  was 
affirmation  as  in  Fitts  v.  Hall  does  not  mistaken  in  the  Am.  Lead.  Cases,  the 
estop  the  infant  so  as  to  render  him  lia-  learned  authors  being  misled  perhaps  by 
ble  on  the  contract ;  which  implies  that  the  mandnal  note,  in  which  it  is  said  that 
the  avoidance  of  a  contract  induced  by  "  An  infant  is  answerable  for  a  fraudolent 
such  a  representation  is  not  a/raucf."  In  representation  and  deceit,  wliich  is  not 
the  case  referred  to,  Parker,  C.  J.,  says  :  connected  with  the  subject-matter  of  a 
"But  Johnson  v.  Pie,  1  Lev.  169,  was  contract,  but  by  which  the  other  party  is 
*  case,  for  that  the  defendant,  being  an  in-  induced  to  enter  into  one  with  him,  if  ha 
fant,  affirmed  himself  to  be  of  full  age,  and  afterwards  avoids  the  contract  by  reason  of 
by  means  thereof  the  plainufF  lent  him  his  in/anof."  Such  may  have  been  the 
£100,  and  so  he  had  cheated  the  plaintiff  case  before  the  court ;  but  the  principle  to 
by  this  false  affirmation.'  After  verdict  be  deduced  from  the  decison  is  that 
for  the  plaintiff,  it  was  moved  in  arrest  of  a  fraudulent  misrepresentation,  whereby 
judgment  that  the  action  would  not  lie  for  moncv  or  goods  are  obtidned  by  an  in- 
this  false  affirmation,  but  the  plaintiff  fant,  is  itself  an  actionable  injury.  It  is 
ought  to  have  informed  himself  by  others,  stated  in  Bac.  Abr.  Infancy  &  Age,  (I.) 

'  Kelynge  and  Wyndham  held,  that  the  3 :  "  If  an  infant  without  any  contract, 

action  did  not  lie,  because  the  affirmation,  ¥dlfully  takes  away  the  goods  of  another, 

being  by  an  infant,  was  void ;  and  it  is  trover  lies  aeainst  him.     Also  it  is  said, 

not  like  to  trespass,  felony,  &c.,  for  there  that  if  he  tiue  the  goods  under  pretence 

is  a  fact  done.    Twysden  doubted,  for  that  he  is  of  full  age,  trover  lies,  becanae 

that  infants  are  chargeable  for  trespasses,  it  is  a  wilful  and  fraudulent  trespass."    So 

Dyer,  105  ;  and  so,  if  he  cheat  with  false  an  infant  is  liable  for  a  fraudulent  execu- 

dice,  &c.'  The  report  in  Lcvinz  states  that  tion  of  a  trust  confided  to  him.    Loop  v. 

the  case  was  adjourned ;  but  in  a  note,  re-  Loop,  I  Verm.  177. 
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perhaps  reduce  the  damages  to  a  nominal  amount  But  when  he 
refuses  to  pay,  and  avoids  the  bond,  by  this  refusal  he  gives  no 
new  cause  of  action,  but  now  in  the  action  grounded  upon  the 
original  tort,  full  damages  may  be  given.  It  might  be  held,  how- 
ever, that  before  any  action  could  be  maintained  for  the  fraud 
in  making  such  a  bond,  either  he  must  have  refused  payment, 
or  else  the  bond  should  be  returned  to  him  ;  and  then  the  plain- 
tiff would  be  entitled  to  recover  the  full  amount  of  the  bond. 
And  if  goods  were  sold  to  an  infant  in  reliance  upon  his  fraud- 
ulent representations  that  he  was  of  full  age,  the  seller  may 
reclaim  them,  certainly  on  his  refusal  to  pay,  if  not  before,  on 
the  ground  that  he  had  never  parted  with  his  property,  (o) 

When  goods  not  necessaries  are  sold  to  an  infant,  without 
fraudulent  representations  by  him,  with  a  knowledge  by  the 
seller  of  his  infancy,  and  the  infant  refuses  to  pay  for  them,  and 
also  refuses  to  return  the  goods,  although  they  are  within  •his 
possession  and  control,  some  question  exists  as  to  the  rights  of 
the  seller.  Some  authorities  support  the  doctrine  that  he  is 
remediless,  regarding  the  incapacity  of  the  infant  as  his  privi- 
lege and  his  defence.  But  it  seems  unreasonable  and  unjust  to 
say  that  the  infant  may  refuse  to  pay  for  the  goods,  without 
affecting  the  validity  of  the  sale  to  him.  It  should  seem 
enough  if  the  infant  has  the  power  of  rescinding  the  sale.  This 
is  an  adequate  protection  ;  and  if  the  goods  are  out  of  his  pos- 
session when  the  sale  is  rescinded,  the  seller  may  be  wholly 
without  remedy.  But  when  the  sale  is  rescinded,  the  property 
in  the  goods  should  revest  in  the  seller,  so  far,  at  least,  that  if 
he  finds  them  in  the  possession  of  the  infant,  he  may  peaceably 
retake  them  as  his  own.  And  if  he  demands  them,  the  refusal 
of  the  infant  to  deliver  them  would  seem  to  be  a  tort  wholly 


(o)  Badeer  v,  PhinDey,  15  Mass.  359;  &  Smale,  90,  it  was  held  that  in  the  ab- 

Milb  V.  Graham,  4  B.  &  P.   140,  Per  senceofany  positive  misrepresentatioD,  the 

MJaaafidd,  C.  J. ;  Furnes  v.  Smith,  1  Rol.  mere  omission  of  the  infant  to  disclose  his 

Abr.  530,  0.  pi.  3.    It  has  been  suggested  minority  was  not  a  snfficient  frand  to  in- 

that  the  mere  silence  of  the  infant  as  to  his  validate  the  contract.    So  his  note  is  void- 

aee,  knowing  that  the  otherparty believed  able,  although  the  payee  did  not  know  of 

him  an  adult,  would  be  a  sufficient  ground  his  infancy  and  although  he  was  carrying 

to  enable  the  other  party  to  reclaim  the  on  trade  as  an  adult.    Van  Winkle  v. 

goods  so  parted  with.  See  20  Am.  Jur.  265.  Ketcham,  3  Caines,  323. 
But  in  Stikeman  v.  Dawson,  1  De  Gex 
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independent  of  the  contract,  on  which  trover  might  be  main- 
tained.    And  there  are  authorities  which  sustain  this  view,  (p) 


(p)  Judge  Reeve  states  similar  views  in  not  the  whole  contract  be  utterly  void, 
his  work  on  the  Domestic  Relations,  p.  and  as  much  blotted  out  of  existence,  as 
244.  He  says  :  "  But  it  seems  to  have  if  it  had  never  been  ?  and  would  not  the 
been  an  -  opinion  among  the  elementary  horse  then  be  the  property  of  the  adult, 
writers,  that  if  a  contract  be  performed  by  the  infant  having  received  the  full  benefit 
the  adult  to  the  infant,  and  then  the  infant  of  his  privilege ;  that  is,  the  privilege  of 
refuse  to  perform  his  part,  and  this  con-  not  being  bound  by  his  contract  ?  And 
tract  be  rescinded ;  that,  in  such  cases,  if  the  property  of  the  horse  were  in  the 
the  adult  has  no  remedy  to  recover  the  adult,  he  might  retake  him  in  a  peaceable 
consideration  paid  to  the  minor.  So  that  manner  prescribed  by  law,  and  might  de- 
if  a  minor  should  contract  to  pay  an  adult  mand  him  of  the  infiint ;  and  in  the  case 
$  50  for  a  horse,  sold  to  him  by  the  adult,  of  refusal  might  bring  an  action  of  trover 
and  then  the  minor  should  rescind  the  against  the  minor,  for  converting  the  horse 
contract,  that  the  adult  must  lose  his  to  his  own  use."  Judge  Metcalf,  in  his 
horse.  Or  if  a  minor  should  buy  a  horse,  very  valuable  articles  on  the  Law*  of  Con- 
and  pay  for  him,  that  he  might  rescind  tracts,  in  the  American  Jurist,  says,  vol. 
the  contract,  and  recover  back  the  money,  20,  p.  260  :  "  But  where  the  infant  refuses 
and  yet  retain  the  horse  ;  it  being  a  pre-  to  pay  for  articles  sold  to  him,  the  other 
sumption  of  law,  as  they  say,  that  the  con-  party  cannot  retake  the  articles  ;  and 
sideration  paid  or  delivered  by  the  adult  where  he  has  received  money  for  property 
was  intended  as  a  present  to  the  minor,  which  he  engaged  to  deliver  to  the  pur- 
This  doctrine  appears  to  me  to  be  wholly  .chaser,  and  aiPterwards  refuses  to  deliver, 
destitute  of  principle,  and  not  supported  by  his  privilege  (as  it  is  termed)  is  his  de- 
the  authorities.  That  the  minor  nas  a  right  fence.  This  is  manifestly  inequitable, 
to  rescind  his  contract  at  pleasure  is  not  and  Judge  Reeve  therefore  zealously  con- 
controverted  ;  but  when  rescinded  I  should  tends  that  such  is  not  the  law.  But  the 
suppose  that  the  contract  was  as  if  it  had  principles  of  the  law  of  infancy,  seem  to 
never  been,  and  that  the  minor  could  lead  to  this  result,  and  the  authorities  to 
never  retain  when  he  had  rescinded.  I  be  too  stubborn  to  be  resisted."  We  con- 
apprehend  it  to  be  a  sound  maxim,  and  fess  that  we  think  the  views  of  Judge 
which  is  founded  in  the  highest  reason,  Reeve  more  consonant  with  tlie  principles 
that  an  infant,  although  he  may  always  use  of  law,  as  well  as  of  equity.  Tne  infant 
his  privilege,  as  a  shield  to  defend  himself  is  not  bound  by  his  promise ;  but  this 
against  his  own  contracts,  yet  he  shall  must  mean  that  the  promise  was  void,  or 
never  make  use  of  it  as  an  offensive  wea-  may  be  made  void,  and  when  void  it  is  as 
pon  to  injure  others.  It  is  enough  that  if  it  had  not  been ;  and  therefore  when 
an  infant  shall  have  full  power  to  set  the  infant  has  defeated  the  claim  of  the 
afloat  his  contract.  In  doing  this  he  is  seller  for  the  price  by  avoiding  his  prom- 
in  the  proper  use  of  his  privilege ;  but  to  ise,  there  is  an  end  of  the  contract.  We 
obtain,  by  that  means,  property  from  see  no  sufficient  reason  for  connecting  his 
others,  is  a  fraud;  and  is  turning  his  privi-  subsequent  wrongdoing,  in  refusing  to  re- 
lege  into  an  offensive  weapon,  which  the  deliver  the  property  with  the  contract,  so 
law  will  not  indulge.  It  Is  true  that  the  as  to  say  the  owner  now  sues  substantiallv 
lawful  exercise  of  this  privilege  will  pro-  for  a  breach  of  the  contract,  although 
duoe  the  effect  of  defrauding  others,  in  formally,  in  tort.  He  demands,  in  fact  as 
many  cases.  As  where  an  infant  has  well  as  in  form,  damages  for  the  wrongful 
bought  a  horse,  and  ^iven  his  note  for  the  detention  of  property  which  is  his,  because 
value,  and  then  avoids  his  note  by  a  plea  it  toas  his,  and  has  never  passed  out  of 
of  infancy ;  and  has  sold  the  horse,  spent  him  but  by  a  contract  which  the  infant 
the  money  received,  and  is  unable  to  pay  has  exercised  his  right  of  rescinding.  We 
the  value  of  the  horse  :  in  this  case  the  think  the  case  of  Vasse  v.  Smith,  6  Crandi, 
adult  may  be  defrauded,  but  it  is  because  226,  rests  upon  similar  principles.  There 
the  minor  is  unable  to  pay,  or  make  him  the  defendant  received  goods  as  super- 
satisfaction.  But  how,  in  point  of  prin-  cai^,  but  disposed  of  them  in  disobedi- 
ciple  and  good  sense,  would  the  case  be,  ence  to  the  orders  of  the  owner,  who 
if  the  infant  were  in  possession  of  the  horse  brought  trover.  The  defendant  pleaded 
at  the  time  he  avoided  the  note  ?    Would  and  proved  infancy,  and  the  court  below 
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At  all  events,  it  seems  to  be  admitted  that  if  the  infant  has  re- 
ceived the  goods  and  paid  for  them,  he  cannot  avoid  the  con- 
tract and  recover  the  money  paid,  without  redelivering  the 
goods,  {pp) 


SECTION    V. 

OF  THE  EFFECT   OF  AN  INFANT'S  AVOIDANCB  OF  HIS   CONTRACT. 

Every  executory  contract  may  be  avoided  by  an  infant,  and 
then  the  adult  dealing  with  him  is  relieved  from  his  part  of  the 
contract ;  as  if  the  contract  were  for  the  sale  of  a  horse  by  the 
infant,  and  the  infant  refuses  to  deliver  the  horse,  the  adult  of 
course  may  refuse  to  pay  the  price.  But  if  it  be  executed  on 
the  part  of  the  adult,  —  as,  for  instance,  by  the  payment  in  ad- 
vance for  the  horse,  —  and  the  infant  then  annuls  the  contract, 
and  refuses  to  deliver  the  horse,  the  rights  of  the  other  party 
are  not  so  certain,  (q)  If,  previous  to  the  •contract,  the  infant 
fraudulently  represented  himself  as  of  age,  we  have  seen,  that 
for  this  fraud  he  may  be  answerable.  But,  if  there  were  no 
such  representations,  it  is  not  clear  that  the  adult  party  has 
any  remedy.  He  cannot  bring  trover  for  the  horse,  for  it  was 
never  his ;  nor  case,  unless  he  can  found  his  action  upon  a 
wrong  independent  of  the  contract;  he  cannot  therefore  recover 
the  money  unless  on  the  ground  that  the  entire  avoidance  of 


held  it  to  be  a  sufficient  defence.  Marshall,  be  of  ^oods  which  came  lawfully  to  his 

C.  J.,  in  delivering  the  opinion  of  the  possession."    And  see  Walker  v.  Davis, 

supreme  court,  said  :  —  "  This  court  is  of  I   Gray,  506.    We  think  that  Badger  v. 

opinion  that  infancy  is  no  complete  bar  to  Phinnev,  15  Mass.  359,  and  Fitts  v.  Hall, 

an  action  of  trover,  although  the  goods  9  New  Hamp.  441,  imply  similar  princi- 

converted  be  in  his  possession,  in  virtue  pies. 

of  a  previous  contract.    The  conversion        {pp)  Holmes  v.  Blogg,  8  Taunt.  508  ; 

is  still  in  its  nature  a  tort;  it  is  not  an  act  Bailev  v.  Bambei^r,  11  B.  Mon.  113; 

of  omission,  but  of  commission,  and  is  Smith  v.  Evans,  5  Humph.  70 ;    Cum- 

within  that  class  of  offences  for  which  in-  mings  v.  Powell,  8  Texas,  80.    And  see 

fancy    cannot    afford    protection Harney  v.  Owen,  4  Blackf.  337;  Weeks 

This  instruction  of  the  court  (below)  must  v.  Leighton,  5  N.  H.  343 ;  Medbury  v, 

have  been  founded  on  the  opinion  toat  in-  Watrous,  7  Hill,  110. 
fancy  is  a  bar  to  an  action  of  trover  for        {q)  See  Shaw  v,  Boyd,  5  S.  &  R.  309 ; 

gooos  committed  to  the  infant  under  a  Crymes  v.  Day,  I  Bailey,  320 ;  Jones  v. 

contract This  court  has  already  Todd,  2  J.  J.  Marsh.  361 ;  20  Am.  Jur. 

stated  its  opinion  to  be,  that  an  infant  is  260. 
chargeable  with  a  conversion,  although  it 
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the  sale  has  left  the  infant  in  possession  of  money  that  belongs 
only  to  the  adult.  If  the  infant  disaffirms  a  sale  that  he  has 
made,  and  reclaims  the  property  he  sold,  it  seems  now  quite 
well  settled  that  he  must  return  the  purchase-money,  (r) 

If,  during  infancy,  he  has  destroyed  or  parted  with  the  prop- 
erty he  purchased  before  a  demand  was  made  upon  him  for  it 
subsequently  .to  his  disaffirmance,  the  seller,  as  we  have  said,  is 
remediless  ;  but  if  he  destroys  or  disposes  of  the  property  after 
coming  of  ago,  this  must  be  regarded  as  a  confirmation  of  the 
contract.  (5) 

If  an  infant  advances  money  on  a  voidable  contract,  which 
he  afterwards  rescinds,  he  cannot  recover  this  money  back,-be- 
cause  it  is  lost  to  him  by  his  own  act,  and  the  privilege  of  in- 
fancy does  not  extend  so  far  as  to  restore  this  money,  unless  it 
was  obtained  from  him  by  fraud.  Whether  an  infant  who  has 
engaged  to  labor  for  a  certain  period,  and,  after  some  part  of  the 
work  is  performed,  rescinds  the  contract,  can  recover  for  the 
work  he  has  done,  has  been  differently  decided,  (t)  The  prin- 
ciple upon  which  the  rule  is  founded  that  forbids  the  infanf  s 
recovery  of  money  advanced  by  him  on  a  contract  which  he  has 
rescinded,  would  appear  to  lead  to. the  conclusion  that  he  could 
not  recover  for  the  work  he  had  done ;  but  the  weight  of  au- 
thority seems  to  be  the  other  way.  As  to  the  time  of  an  infant's 
disaffirmance  of  his  contract,  it  may  be  said,  in  general,  that  he 
cannot  avoid  a  sale  of  lands,  •conclusively,  until  of  full  age,  (u) 
although  he  «iay  enter  while  under  age,  and  take  and  hold  the 
profits,  (v)     The  disaffirmance  may  be  by  any  appropriate  legal 


(r)  Badger  u.  Phinnej,  15  Mass.  363  ;  condition  as  before.  See  Dulty  v.  Brown- 
Hubbard  V.  Cummings,-  1  Greenl.  13 ;  field,  1  Barr,  497 ;  Willis  v.  Twambly, 
:Smith  v.  Evans,  5  Humph.  70;  Fan  v.  13  Mass.  204;  Nightingale  i;«  Withingtoii, 
Samner,  12  Verm.  28.     See  also,  Taft  15  Mass.  272. 

&  Co.  V.  Pike,  14  Verm.  405.     Carr».  (»)  Cheshit^    v.    Barrett,  4  McCord, 
Clougb,  6  Fost.  280.    Heath  v.  West,  8  241 ;  Deason  v.  Boyd,  1  Dana,  45 ;  Lav- 
id.  101.    And  for  the  rule  in  chancery,  son  v.  Lovejoy,  8  Greenl.  405. 
that  if  an  adult  files  his  bill  to  set  aside  a  (t)  See  note  (/)  supra,  p.  *263. 
conveyance   made  when   under  age,  he  (n)  Stafford  v.  Roof,  9  Cow.  626 ;  Bool 
must  offer  to  restore  the  purchase-money,  v.  Mix,  17  Wend.  120;  Matthewson  ». 
see  Hillyer  v.  Bennett,  3  Edwards's  Chan-  Johnson,   1   Hofiinan's   Chancery,  560 ; 
oery,  222.    So  if  the  indorsee  of  an  infant  Shipman  v.  Horton,  17  Conn.  481  ;  Cnm- 
payee  is  paid,  the  infant  cannot  avoid  his  mings  v.  Powell,  8  Tex.  80.     See  also, 
mdorsement,  because  he  cannot  restore  ante,  p.  243,  note  (u). 
the  maker  of  the  bill  or  note  to  the  same  (r)  Stafford  v.  Roof,  9  Cow.  626. 
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process,  or  by  any  act  on  his  part  showing  conclusively  his  pur- 
pose of  annulling  the  sale.  Contracts  which  relate  only  to  the 
person  or  to  personal  gpoperty  may  be  avoided  at  any  time,  and 
by  any  act  clearly  manifesting  this  purpose,  (tv)  And  this 
right  may  be  exercised  against  all  equities  of  purchasers  from 
the  grantee,  or  other  persons,  (x) 

An  infant  stands  on  the  same  footing  as  an  adult,  in  respect 
to  his  rights  to  reclaim  money  on  a  failure  of  consideration,  or 
because  obtained  by  fraud,  or  to  rescind  contracts  for  good 
cause. 


SECTION    VI. 

OP  RATIFICATIOK. 

As  the  liability  of  the  infant  is  defeated  by  the  law,  for  his 
protection,  therefore,  as  we  have  already  seen,  when  he  is  of 
full  age,  he  may,  if  he  pleases,  confirm  and  ratify  a  contract 
entered  into  by  him  during  infancy,  and  this  by  parol,  (y)  But, 
for  this  ratification,  a  mere  acknowledgment  that  the  debt  ex- 
isted, or  that  the  contract,  was  made,  is  not  enough,  (z)  It  need 
not  be  a  precis?  and  formal  promise  ;  but  it  must  be  •a  direct 

(w)  See  supruy  note  (u).    For  a  dictum  it,  as  I  will  take  care  that  it  is  paid,  and 

contra,  see  Boody  v.  McKennej,  23  Me.  Sir  Henry  P.  comes  to  England  in  Jane.*' 

517.     See  also,  Farr  v.  Sumner,  12  Verm.  Ifeld,  per  Parke,  B.,  and  Alderson,  B., 

28.  that  this  was  not  a    sufficient  radfica- 

(x)  Myers  v.  Sanders,  7  Dana,  506 ;  tion  to  take  the  case  out  of  the  said 

Hill  V,  Anderson,  5  S.  &  M.  216.  statnte ;  and  per  Platty  B.,  and  Martin, 

(y)  In  England,  by  stat.  9  Geo.  4,  c.  B.,  that  it  was  a  sufficient  ratification. 

14,  ^  5,  it  is  'now  necessary  that  the  new  A  similar  statute  exists  in  Maine.  —  In 

promise  or  ratification  be  in  writing,  and  Baylis  v.  Dinelv,  3  M.  &  S.  477,  it  seems 

signed  by  the  party  to  be  charged  thereby,  to  have  been  held  that  an    instrument 

And  any  \vritten  instrument  signed  by  the  under  seal,  executed  while  the  maker  was 

party,  which  in  an   adult  would   be  an  an  infant,  could  not  be  affirmed  by  parol. 

adoption  or  ratification  of  an  act  done  by  But  this  is  believed  to  be  inconsistent  with 

one  acting  as  agent,  is  sufficient.    Hams  true  principle  and  analogous  cases.    See 

V.   Wall,   1   Exch.  R.   122 ;  Hartley  v.  Hoylo  v.  Stowe,  2  Bev.  &  Batt.  320 ; 

Wharton,  11  Ad.   &  £1.  934.    But  see  Wheaton  v.  East,  5  Yerg.  41 ;  Houser  v. 

Mawson  v.  Blane,  26  E.  L.  &  E.  560.  Reynolds,  1  Hayw.  143.    But  see  Cla- 

The  defendant  having,  whilst  an  infant,  moi^n  v.  Lane,  9  Missouri,  446. 

accepted  a  bill  of  exchange,  was  applied  (z)  Bobbins  v.  Eaton,  10  New  Hamp. 

to  arter  he  became  of  age  on  behalf  of  the  561 ;  Thrupp  v.  Fielder,  2  Esp.    628 ; 

holder,  and  then  wrote  to  him  as  follows  :  Ordinarv  v.  Wherry,  1  Bailey,  28 ;  Ben- 

"  Your  brother  tells  me  you  are  veir  nn-  ham  v.  Bishop,  9  Conn.  330 ;  Alexander 

easy  about  the  500f.  bill  drawn  by  Mr.  P.  v.  Hutcheson,  2  Hawks,  535 ;  Ford  v.  Fhil- 

npon  me.    Fray  make  yoniself  easy  about  lips,  1  Fick.  203. 
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and  express  confirmation,  and  substantially^  (though  it  need  not 
be  infomty)  a  promise  to  pay  the  debt  or  fulfil  the  contract,  (a) 
It  must  be  made  with  the  deliberate  jpurpose  of  assuming  a 
liability  from  which  he  knows  that  he  is  dischai^ed  by  law,  and 
under   no  compulsion ;  (6)   and  to  the  *party  himself  or  his 

(a)  See  Goodsell  r.  Myers,  3  Wend,  original  promise.    Hale  v.  Genish,  8  New 

479  ;  Rogers  v.  Hard,  4  Day,  57 ;  Wilcox  Hamp.  374  ;  and  so  these  words,  *  I  owe 

V.  Roath,  12  Conn.  550;  Hale  v.  Grerrisb,  the  plaintiff,  bat  am  unable  to  pay  him, 

8  New  Hamp.  374  ;  Bigelow  v.  Grannis,  but  will  endeavor  to  get  my  brother  bound 

2  Hill,  120 ;  Willard  v.  Hewlett,  19  Wend,  with  me.'    Ford  v.  Fhillips,  1  Pick.  202  ; 

301.    The  cases  are    well    collected  in  likewise  the  language,  'X  consider  yoar 

Bingham  on  Infancy,  Am.  ed.  p.  69,  note,  claim  as  woithy  my  attention,  but  not  my 

"  No  particular  woids  seem  necessary  to  a  first  attention,'  adding  he  would  soon  give 

ratification,  and  provided  they  import  a  it  the  attention  due  it.    Wilcox  v.  Roath, 

recognition  and  confirmation  of  his  prom-  1 2  Conn.  550.    And  see  Dunlap  v.  Hales, 

ise,  they  need  not  be  a  direct  promise  to  2  Jones  (N.  C),  Reps.  381 ;  and  where  a 

pay.     Whitney  v.  Dutch,  14  Mass.  460,  minor  gave  his  note,  and  a  part  of  which 

Parker,  C.  J. ;  Hale  v.  Gerrish,  8  New  he  subsequently  paid,  and  in  his  will,  made 

Hamp.  376  ;  as  '  I  have  not  the  money  after  attaining  majority,  directed  the  pay- 

now,  but  when  I  return  from  my  voyage  ment  of  his  just  debts,  this  was  held  no 

I  will  settle  with  you ; '  and  *  I  owe  yon,  ratification  as  to  the  residue  of  the  note, 

and  will  pay  you  when  I  return,'  have  Smith   v.  Mayo,   9   Mass.   62 ;   but  see 

been  held  a  sufticlcnt ratification.    Martin  'Wright  v.  Steele,  2  New  Hamp.  51 ;  20 

17.  Mayo,  10  Mass.  137  ;  also,  these  words,  Am.  Jur.  269 ;  Merchants,  &c  v.  Grant,  2 
'  I  will  pay  it  (the  note)  as  soon  as  I  can*  J^dw.  Ch.  R.  544.    And  where  a  minor 

make  it,  but  not  this  year.    I  understand  received  money,  which   he  promised  in 

the  holder  is  a>)out  to  sue  it,  but  she  had  writing  to  pay  to  another  when  requested, 

better  not.'    Bobo  v.  Hansell,  2  Bailey,  and,  on  being  applied  to,  said  it  was  tiot 

S.  C.  114.     So  a  promise  to  endeavor  to  convenient  to  pay  then,  but  expressed  an 

procure  the  money  and  send  it  to  tlie  intention  to  do  so  on  his  arrival  at  Hon- 

creditor  is  sufficient.  .  Whitney  v.  Dutch,  duras ;  this  was  held  no  ratification  of  his 

15  Mass.  457 ;  and  where  a  minor  after  promise  to  repay,  however  otherwise  he 

coming  of  age  wrote  to  the  plaintifi^,  *  I  might  have  been  liable.    Jackson  v.  Mayo, 

am  sorry  to  give  you  so  much  trouble  in  11  Mass.  147.    Neither  is  a  submission  to 

calling,  but  I  am  not  prepared  for  you,  but  arbitration,  whether  he  is  liable  or  not,  on 

will  without  neglect  remit  yon  in  a  short  his  note,  a  ratification.   Benham  v.  Bishop, 

.time,'  this  was  held  a  sufficient  ratifica-  9    Conn.  330 ;  nor  is  a  partial  payment 

tion.    Hartley  v.  Wharton,  11  Ad.  &  El.  anv  ratification  to  the  remainder.  Thmpp 

934.     See  also,  Harris  v.  Wall,  1  £xch.  v.  ladder,  2  Esp.  628 ;  Bobbins  v.  Eaton, 

128,  where  it  is  said  that  any  written  in-  10  New  Hamp.  561 ;  Hinely  v.  Mai^aritz, 

strument  signed  by  the  infant,  which  in  3  Barr,  428.    If  the  ratification  is  condi- 

the  case  of  adults  would  have  amounted  to  tional,  as,  to  pay  when  able,  the  plaintiff 

the  adoption  of  the  act  of  a  party  acting  must  show  the  happening  of  the  contin- 

as  agent,  will,  in  the  case  of  an  infant  who  gency,  but  not  that  the  defendant  oonld 

has  attained  his  majority,  amount  to  a  pay  without  inconvenience,    Thompson  v. 

ratification.    A  declaration  of  an  inten-  Lay,  4  Pick.  48 ;  Cole  v.  Saxby,  3  Esp. 

•tion  to  pay  a  note,  and  authorizing  an  159.     See  also  Davis  v.  Smith,  4  Esp., 

agent  to  take  it  up,  has  been  held  a  good  36 ;  Besford  v.  Saunders,  2  H.  Bl.  116; 

ratification,  although  the  agent  had  done  Martin  v.  Mayo,  10  Mass.  Rand's  ed.  141, 

nothing  about  it.    Orvis  v.  Kimball,  3  n.  (c) ;  Everson  r.  Carpenter,  17  Wend. 

New  Hamp.  314 ;   see  further,  Best  v.  419." 

Givens,  3  B.  Monr.  72 ;  Taft  v.  Seigeant,  (6)  Ford  v.  Phillips,  1  Pick.  202 ;  Smith 

18  Barb.  320.     On  the  other  hand,  an  ad-  v.  Mayo,  9  Mass.  64 ;  Curtin  i;.  Patton, 

mission  by  an  infant  that  he  owed  the  11  Serg.  &  Rawle,  307 ;  Harmer  v.  Kill- 

.debt,  and  that  the  adult  would  get  his  pa^,  ing,  5  Esn.  102  ;  Brooke  v.  Gaily,  2  Atk. 

but  at  the  same  time  refusing  to  give  his  34  ;•  Hinely  t;.  Margaritz,  3  Barr,  428. 

.note,  was  considered  no  ratification  of  the 
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agent  (c)  It  may  be  conditional,  and  in  that  case  the  party 
relying  upon  it  must  show  that  the  condition  has  been  ful- 
filled, (d)  But  it  is  perhaps  now  settled  that  a  ratification  will 
not  maintain  an  action  brought  before  such  ratification,  (e) 

The  mere  fact  that  an  infant  does  not  disaffirm  a  contract 
after  he  is  of  full  age,  is  not,  it  would  seem*,  of  itself  a  confirma- 
tion ;  (ee)  but  this  fact  may  be  made  significant  by  circum- 
stances; if  coupled  with  a  continued  possession  and  use  of 
property,  or  a  refusal  tq.  redeliver  the  same,  and  an  assertion  of 
ownership,  it  may  frequently  raise  by  implication  of  law  such 
confirmation  and  a  promise  to  pay  for  the  property  ;  especially 
if  either  this  intention  and  promise  to  pay  must  be  presumed, 
or  a  fraud.  Indeed  any  act  of  ownership,  after  full  age,  may 
have  this  effect ;  but  it  must  be  unequivocal. 

The  purchases  of  an  infant  may  be  far  more  easily  ratified 
than  his  conveyances  of  real  estate.  To  affirm  the  latter  some 
positive  act  seems  to  be  necessary,  and  mere  acquiescence,  or 
failure  to  disaffirm,  although  continued  beyond  a  reasonable 
time,  has  frequently  been  adjudged  not  sufficient  to  bind  the 
minor.  (/)     It  has  been  held  in  England  that  an  •infant's  bond 

(c)  Goodsell  V.  Myen,  3  Wend.  479 ;  after  the  infant  arrived  at  fall  a^,  that  it 
Bigelow  V.  Grannifl,  2  Hill,  120 ;  Hoit  v.  amounted  to  a  confirmation  or  the  first 
Underhill,  9  New  Hamp.  436.  conveyance,  before  the  second  was  exe- 
{d)  Thompson  v.  Laj,  4   Pick.   48 ;  •  cuted.    But  the  court  said,  in  giving  their 
Cole  V.  Saxny,  3  Esp.  159.     See  also,  opinion:  " The  cases  cited  by  the  defend- 
Daviea  v.  Smith,  4  Esp.  36;  Besford  v.  ant's  counsel,  to  this  point,  do  not  support 
Saunders,  2  H.  Bl.  116  ;  Everson  v.  Car-  it  to  the  extent  contended  for.    In  all  of 
penter,  1 7  Wend.  41 9.  them  it  appears  that  some  act  of  the  infant, 
C,^^                (e)  Thornton  v.  Blingworth,  2  B.  &  C.  after  he  is  twenty-one  years  of  age,  is  re- 
^  *                  824 ;  Ford  v.  Phillips,  1  Pick.  202  ;  Thing  (^uured  to  evince  his  assent ;  they  are  only 
-'.  \        V.  Libbev,  16Maine,  .55  ;  Merriam  t>.  WiC  instances  of  purchases  made,  or  leases 
kins,  6  Sew  Hamp.  432,  (overruling  the  given,  rendering  a  rent  by  which  either  the 
earlier  case  of  Wright  v.  Steele,  2  New  continuance  in  possession  or  receipt  of  the 
Hamp.  51 ) ;  Hale  v.  Qerrish,  8  N.  Hamp.  rent  reserved  shows  his  assent  afterwards. 
'V  v        374 ;  Goodridge  v.  Ross,  6  Met.  487.     '  In  the  present  case,  no  act  of  the  infant 
A           {ee)    Bennett's    note    to    Dublin    and  appears  since  he  arrived  at  full  age,  by 
I'VK       Wicldow  Railway  Co.  v.  Black,  16  £.  L.  which  this  assent  could  be  inferred,  except 
&  £.  558.    But  see  posf,  notes  (/)  and  mere  omission.   He  has  possessed  no  prop- 
(t).  erty,  nor  has  he  received  rent.    The  con- 
(/)  In  Jackson  v.  Carpenter,  1 1  Johns,  firmation  of  this  sale,  consequently,  can, 
539,  an  infant  conveved  land  to  A,  in  fee  in  no  point  of  view,  turn  out  to  his  advan- 
in  the  military  tract,  m  1784.    Afterwards  tage,  nor  can  his  neglect  to  do  any  thing 
in  1796,  and  ten  years  after  he  became  of  from  1784  till  1796  destroy  his  title.    It 
age,  he  conveyed  the  same  premises  to  B.  would  be  contrary  to  the  benign  principles 
A  claimed  that  Uie  first  deed  was  only  of  the  law,  by  which  the  imbecility  and  in- 
voidable,  and  not  void,  and  that  there  had  discretion  of  infants  are  protected  from  in- 
been  an  acquiescence  for  so  long  a  time  jury  to  their  property,  that  a  mere  acqui- 
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could  not  be  ratified  but  by  an  instrument  of  equal  solemnity. 
But  this  has  been  doubted  for  strong  •reasons,  (g)  But  whether 
verbal  declarations  can,  in  any  event,  ratify  an  instrument  under 
seal,  it  is  quite  certain  that  if,  in  an  instrument  under  seal,  a 
person  recites  or  refers  to  a  former  instrument  also  under  seal, 


cscence,  without  any  intermediate  or  con-  ecuted  there  a  deed  of  bai^in  and  sale  for 
tinned  benefit,  showing  his  assent,  shoald  land  situate  in  that  State.  She  afterwards 
operate  as  an  extinguishment  of  his  title."  married,  bat  whether  before  or  after  her 
So,  in  Jackson  v.  Burchin,  14  Johns.  124,  majority  did  not  appear,  nor  did  it  appear 
an  infant  in  1784,  and  while  between  where,  after  the  execution  of  the  deed,  she 
nineteen  and  twenty  years  of  age,  con-  and  her  husband  had  resided,  nor  that  her 
veyed  wild  and  unoccupied  land  in  fee,  husband  had  acquiesced  in  the  deed  after 
and  in  1 795  executed  another  conveyance  he  knew  of  it.  Held,  that  the  lapse  of 
of  the  same  premises,  not  having  m  the  about  five  years  afber  the  wife's  majority, 
mean  time  after  his  arrival  of  full  age  without  any  attempt  to  disaffirm  the  con- 
made  any  entry  on  the  premises.  It  was  veyance,  did  not,  under  the  circumstances, 
also  proved  that  the  infant,  after  he  came  prevent  the  husband  and  wife  fh>m  disaf- 
of  age,  had  stated  to  others  that  he  had  firming  it.  In  Boody  v.  McKenney,  S3 
sold  nis  land  to  [the  first  grantee].  The  Maine,  .523,  ^Si^^^,  J.,  thus  hiys  down 
defendant  also  offered  to  prove  that  the  the  law  on  this  subject :  "  When  a  person 
infant,  after  he  became  of  full  age,  declined  has  made  a  conveyance  of  real  estate  dor- 
to  sell  the  premises  on  one  occasion,  be-  ing  infancy,  and  would  affirm  or  disaffirm 
cause  he  had  previously  sold  it,  but  this  it  after  he  becomes  of  age,  in  such  case  the 
was  overruled.  Spencer,  J.,  in  delivering  mere  acquiescence  for  years  to  disaffirm  it 
the  opinion,  observed :  "  I  perceive  no  affords  no  proof  of  a  ratification.  There 
evideuco  of  the  affirmance  of  the  first  deed  must  be  some  positive  and  clear  act  per- 
by  the  infant  after  he  came  of  age"  formed  for  that  purpose.  The  reason  is. 
These  cases  were  commented  upon  in  that  by  his  silent  acquiescence  he*'Ooca- 
Bool  V.  Mix,  17  Wend.  120,  and  the  court  sions  no  injury  to  other  persons,  and  se- 
incline  to  the  same  general  doctrine.  So  cures  no  benefits  or  new  nghts  to  himself, 
in  Tucker  v.  Moreland,  10  Peters,  58,  Mr.  There  is  nothing  to  uige  him  as  a  duty 
Justice  Story  observed :  "  To  assume,  as  a  towards  others  to  act  speedily.  Language 
matter  of  law,  that  a  voluntary  and  de-  appropriate  in  other  cases,  requiring  him 
liberate  recognition  by  a  person,  after  his  to  act  within  a  reasonable  time,  would  be- 
arrival  at  age,  of  an  actntd  conveyance  of  come  inappropriate  here.  He  may,  there- 
his  right,  during  his  non-age,  amotmts  to  fore,  after  years  of  acquiescence,  by  an 
a  confirmation  of  such  conveyance ;  or  to  entry,  or  by  a  conveyance  of  the  estate  to 
assume  that  a  mere  acquiescence  in  the  another  person,  disaffirm  and  avoid  the 
same  conveyance,  without  objection,  for  conveyance  made  during  his  infancy." 
several  months  after  his  arrival  at  age,  is  This  point  was  discussed  in  Hoyle  v. 
also  a  confirmation  of  it,  are  not  maintain-  Stowe,  2  Do  v.  &  Batt*.  320,  where  it  was 
able.  The  mere  recognition  of  the  fact  held  that  some  act  of  affirmance  was  clear- 
that  a  conveyance  has  been  made,  is  not,  ly  necessair,  and  that  if  declarations  were 
ver  se,  proof  of  a  confirmation  of  it."  In  sofficicnt,  they  must  be  clear  and  unequir- 
Lessee  of  Drake  v.  Ramsay,  5  Hammond,  ooal,  and  made  with  a  view  to  ratification. 
251,  the  court  remarked  :  "  In  our  opinion  In  Houser  v.  Reynolds,  1  Hayw.  143,  such 
lapse  of  time  mai^  frequently  furnish  m-  declarations  were  held  sufficient.  See, 
(Unce  of  acquiescence,  and  thus  confirm  the  however,  Glamorgan  v.  Lane,  9  Missouri, 
title  [of  the  first  purchaser] ;  but  of  itself  446. 

it  does  not  take  away  the  right  to  avoid        (g)  Parol  ratification  was  claimed  in 

until  the  statute  of  limilatumg  takes  ^fct."  BayUs  v.  Dinely,  3  M.  &  S.  477.    Bat 

The  same  doctrine  was  afterwards  affirmed  see,  contra,  Hoyle    v.  Stowe,  2  Der.  & 

in  Cresinger  u.  Lessee  of  Welch,  15  Ohio  Batt.  320 ;  Wheaton  v.  East,  5  Yetg.  41  ; 

R.  193.  In  the  very  able  case  of  Doe  v.  Ab-  Houser  v.  Reynolds,  1  Hay  ward,  143 ; 

emath^,  7  Blackf.  442,  it  appeared  that  a  Scott  v.  Buchanan,  2  Humph.  466.    But 

female  infiint,  residing  in  Pennsylvania,  ex-  see  Clamoi^gan  v.  Lane,  9  Missouri,  446. 
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made  while  the  party  was  a  minor,  this  is  a  ratification  of  the 
first  (A) 

In  some  cases  it  has  been  urged  that  even  a  silent  acqui- 
escence for  a  considerable  time  by  an  infant,  after  arriving  at 
full  age,  is  itself  a  ratification  of  his  conveyances,  (t) 

(A)  See  Story  v.  JohnsoDi  2  Younge  &  sea.    The  infant,  foar  years  after,  brought 

Coll.  586 ;  Boston  Bank  v.  Chamberlm,  his  action  of  ejectment  against  his  own 

15  Mass.  220 ;  Phillips  o.  Green,  5  Mon-  grantee,  to  recover  the  same  premises.    It 

roe,  344.  was  held  that  his  silence  for  four  jeaiB 

(i)  In  Kline  v.  Beebe,  6  Conn.  494,  after  he  became  of  age  was  a  waiver  of  his 
where  an  infant,  having  executed  a  deed  right  to  disaffirm,  and  that  he  could  not 
of  conveyance  in  1791,  at  the  age  of  eigh-  recover.  And  see  also  Scott  v.  Buchanan, 
teen  years,  held  the  note  given  for  the  con-  1 1  Humph.  468.  But  see  Moore  v.  Aber- 
sidcration  four  years,  and  then  married  ;  nathy,  7  Biackf.  442.  So  in  Wheaton  v, 
her  husband  held  it  until  her  death  in  181 5,  East,  5  Yeig.  41,  it  was  held  that  any  act 
and  continued  to  hold  it  eleven  years  after-  of  a  minor,. from  which  his.  assent  to  a 
wards ;  and,  during  the  whole  period,  deed  executed  during  his  minority  may  bo 
there  was  no  act  or  expression  of  disaffirm-  inferred,  will  operate  as  a  confirmation, 
ance,  and  the  grantee  was  permitted  to  and  prevent  him  thereafter  from  electing 
remain  in  the*  undistnrbed  occupation  of  to  disaffirm  it.  Therefore  where  the 
the  land,  it  was  held  that  there  was  both  minor  had  done  no  act  from  which  a  dis- 
an  imytied  and  a  tacit  affirmance.  Hosma-^  sent  or  disaffirmance  might  be  inferred, 
C.  J.,  said :  "  The  deed  in  question  has  for  three  or  four  years  after  he  arrived  at 
been  ratified  by  every  implied  mode  of  fwenty-one,  but  where  he  admitted  he  had 
affirmance.  Tne  consideration  note  was  sold  the  land,  said  he  was  satisfied,  offered 
held  by  P.  Bolles  a  year  after  her  arrival  to  exchange  other  lands  for  it,  and  saw 
at  full  age,  and  before  her  marriage,  and  the  bargainee  putting  on  improvements 
by  the  plaintiff  has  been  held  ever  since,  without  objection,  it  was  held  that  these 
I/urinft  all  this  period,  until  the  com-  were  sufficient  acts  from  which  to  infer  a 
mescflnent  of  the  plaintiff's  action,  a  confirmation.  We  have  thus  fully  referred 
profound  silence  was  observed  relative  to  to  the  authorities  on  the  subject  of  the 
the  disaffirmance  of  the  contract ;  and  the  ratification  of  conveyances,  because  there 
defendant  was  permitted  to  remain  in  the  is,  as  will  be  seen  6y  a  reference  to  the 
unquestioned  occupation  of  the  land,  foregoing  cases,  not  a  little  conflict  be- 
These  acts  imply  an  affirmance  of  the  tween  them.  On  the  other  hand,  as  to 
deed,  not  unlike  tne  holding  possession  of  purchases,  the  law  is  well  settled  ;  and  if 
land  leased  or  exchanged,  and  authorized  an  infant  retains  property  purchased, 
the -same  inference.  Besides,  the  omission  whether  real  or  personal,  and  gives  no 
to  disaffirm  alone,  for  eleven  years,  a  notice  of  an  intention  to  disaffirm,  for  an 
period  almost  sufficient  to  give  title  by  unreasonable  length  of  time  after  he  ar- 
possession,  is  an  acquiescence  in  the  con-  rives  at  full  age,  and  especially  if  he  uses 
vevance  amounting  to  a  tadt  affirmance.''  the  property,  sells  it,  or  mortgages  it,  or 
Tliis  case  was  cited  with  approbation  in  exercises  any  unequivocal  act  of  ownership 
Kichardson  v.  Boright,  9  Verm.  368,  over  it,  without  any  notice  to  the  other 
where  'Red field,  J.,  said  :  "  In  the  case  of  party  of  an  intention  to  disaffirm,  this 
every  act  of  an  infant  merely  voidable,  he  is  clearly  sufficient  evidence  of  a  ratifies* 
must  disaffirm  it  on  coming  of  full  age,  or  tion.  Some  of  the  leading  cases  on  this 
he  will  be  bound  by  it."  See  also,  subject  are  Boyden  v.  Boyden,  9  Met. 
Holmes  r.  Blogg,  8  Taunt.  35,  Dallas,  519;  Boody  v.  McKefiny,  23  Maine,  517; 
J.;  2  Kent,  Comm.  238.  —  The  case  of  Hubbard  v.  Cummings,  1  Greenl.  11, 
Wallace  i;.  Lewis,  4  Harring.  75,  is  a  where  this  doctrine  is  applied  to  the  pur- 
strong  case  against  the  right  of  disaffirm-  chase  of  real  estate.  Co.  Litt.  51,  b; 
ance.  There  a  minor,  when  wanting  only  Bobbins  v.  Eaton,  10  New  Hamp.  561; 
four  months  of  his  maiority,  conveyed  his  Cheshire  v.  Barrett,  4  McCord,  241  ; 
land  in  fee  by  deed  m  proper  form,  and  Lawson  v.  Lovejoy,  8  Greenl.  405  ;  (Ben- 
the  purchaser  went  into  immediate  pos-  nett's  ed.  and  note  );  Alexander  t;.  Heriot, 
session,  and  greatly  improved  the  premi-  Bailey,   Ch.  223 ;  Armfield  v.  Tate,   7 
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If  any  act  of  disaffirmance  is  necessary  to  enable  an  infant 
after  attaining  hia  majority  to  avoid  his  conveyance  made  while 
a  minor^  it  is  now  well  settled  that  the  execution  of  a  second 
deed,  which  is  inconsistent  with  the  former  deed,  is  itself  a  dis- 
affirmance of  the  former  deed,  although  the  infant  had  not  pre- 
viously manifested  any  intention  to  avoid  it,  and  had  made  no 
entry  upon  the  premises  conveyed.  The  old  rule,  requiring 
such  entry  before  the .  infant  could  make  another  conveyance, 
has  long  since  been  done  away,  (j)  In  some  of  our  States, 
however,  a  sale  of  lands  can  be  made  only  by  one  in  possession ; 
and  in  that  case  the  infant  should  enter  before  making  his  con- 
veyance. 

*A  question  has  been  raised  in  relation  to  ratification  by  an 

Ired.  258 ;  Kitchen  v.  Lee,  11  Paige,  107  ;  tached  the  goods  on  their  writ.  The 
Deason  v.  Boyd,  1  Dana,  45.  —  And  goods  remained  in  the  hands  of  the  attach- 
where  an  infant,  a  few  days  before  he  bo-  ing  officer  at  the  time  of  the  trial  of  tibe 
came  twenty-one,  purchased  a  note  and  action,  and  the  defendant  gave  no  notice  to 
drew  an  order  on  a  third  person  for  the  the  plaintiffs,  after  he  came  of  age,  of  his 
pa^inent,  but  which  was  not  paid,  of  intention  not  to  be  boand  by  the  contract 
which  he  had  notice,  it  was  held  m  a  snit  of  sale.  Hdd,  that  there  was  not  a  ratifi- 
on  such  order,  several  years  afterwards,  cation  of  the  contract  of  sale  by  the  de- 
that  his  failure  to  return  the  note  and  dis-  fendant,  and  that  the  action  could  not  be 
affirm  the  contract,  after  he  became  of  maintained.  If  an  infant  purchase  land, 
age,  warranted  the  inference  that  he  in-  and  at  the  same  time  mortgage  i^or  the 
tended  to  abide  by  it,  and  was  a  sufficient  purchase-money,  so  that  the  wholPis  but 
answer  to  the  d«ence  of  infancy.  Tho-  one  transtutiony  the  retaining  of  possessioii 
masson  v.  Boyd,  13  Ala.  419.  In  Delano  of  the  land  beyond  a  reasonable  time  is  a 
V.  Blake,  1 1  Wend.  85,  where  an  infant  confirmation  of  the  mortgage,  and  any  act 
took  the  note  of  a  third  person  in  pay-  that  ratifies  the  mortgage  affirms  the 
ment  for  work  done,  and  retained  it  for  deed.  Bigelow  v.  Kinney,  3  Term.  353 ; 
eight  months  after  he  came  of  age,  and  then  Richardson  v.  Boright,  9  id.  368  ;  Rob- 
oifered  to  return  it,  and  demanded  pay-  bins  v.  Eaton,  10  New  Hamp.  562 ;  Dana 
ment.  for  his  work,  it  was  held,  in  an  v.  Coombs,  6  Greenl.  89;  Hubbard  v. 
action  for  the  work  and  labor  performed  Cummings,  I  id.  11;  Lynde  v.  Badd,  2 
by  him,  that  the  retaining  of  the  note  for  Paige,  191.  — Upon  die  whole  it  may  be 
such  a  length  of  time  was  a  ratification  said,  that  an  infant's  conveyances  are  not 
of  the  contract  made  during  infancy,  ratified  by  a  bare  recognition  of  the  exist* 
especially  when,  in  the  mean  time,  tne  ence  of,  or  a  silent  acquiescence  in  his 
maker  of  the  note  had  become  insolvent,  deed,  for  any  period  less  than  the  period 
.  the  debt  lost,  and  the  offer  to  return  made  of  statutory  hmitadon.  See  the  cases 
on  the  heel  of  that  event.    In  Aldrich  v.  already  dted. 

Grimes,  10  New  Hamp.  194,  an  infant  ( j) 'Cresinger  v.  Welch,  15  Ohio  R. 
bought  personal  property,  with  a  right  of  156 ;  Hoyle  v.  Stowe,  2  Dev.  &  Batt.  320 ; 
return  ir  it  was  not  liked.  He  kept  it  two  Tucker  v.  Moreland,  10  Peters,  58 ;  Jack- 
months  after  he  was  of  full  age,  and  after  son  v.  Carpenter,  1 1  Johns.  539 ;  Jackson 
he  had  been  requested  to  return  it  if  he  r.  Bnrchin,  14  id.  124.  But  to  constitute 
did  not  like  it.  It  was  held  a  confirma-  a  disaffirmance,  the  second  deed  must  be 
tion.  In  the  late  case  of  Smith  v.  Kelly,  so  inconsistent  with  the  first  that  bodi 
13  Met  309,  an  infant  bought  goods  that  cannot  consistently  stand.  Eagle  Fire 
were  not  necessaries,  and  the  sellers  three  Company  v.  Lent,  6  Paige,  635 ;  Bingham 
days  before  he  came  of  age,  brought  in  an  on  Infancy,  Bennett's  ed.  p.  60,  note, 
action  against  him  for  the  price,  and  at- 

[286] 


CH.  XVI.]  INFANTS.  •275-*276 

infant,  whether,  if  the  contract  be  one  of  those  which  is  •de- 
clared to  be  not  voidable,  but  void,  any  ratification  could  restore 
it.  And  contracts  by  an  infant  for  purposes  of  trade  have  beer# 
declared  absolutely  void.  *  But  the  exact  distinction  between 
the  void  and  the  voidable  contracts  of  an  infant  is  rather 
obscure ;  and  the  better  opinion,  as  well  as  the  stronger  reason, 
seems  to  be,  as  we  have  already  stated,  that  in  reference  to  its 
ratification,  no  contract  is  void ;  or,  in  the  language  of  Parke, 
B.,  in  Williams  v.  Moore,  (k)  "  the  promise  of  an  infant  is  not 
void  in  any  case,  unless  the  infant  chooses  to  plead  his  in- 
fancy." (/) 


SECTION    VII. 

WHO  MAY  TAKE  ADVANTAGE   OF  AN  INFANT'S '  LIABILITY. 

\ 

It  is  a  general  rule  that  the  disability  of  infancy  is  the  per- 
sonal privilege  of  the  infant  himself,  and  no  one  but  •himself 
or   his   legal   representatives   can   take   advantage   of  it.  (m). 

{h)  II  M.  &  W.  256.  worth,  2  B.  &  C.  824,  spe&kine  of  an  in- 
(/)  The  wordg  "  void  "  and  "  voidahle  "  fant's  contract  of  trade,  calls  it  void,  but 
hare  often  been  very  vaguely  used  when  the  case  clearly  shows  that  if  the  ratifica- 
applied  to  contracts,  and  the  word  void  tion  which  was  shown  in  the  case  had 
has  been  frequently  us<ld  to  denote  merely  been  before  the  action  was  commenced, 
that  the  contract  was  not  binding,  and  as  instead  of  after,  the  infant  would  have 
expressing  no  opinion  whether  such  con-  been  bound,  a  conclusion  impossible,  had 
tract  might  or  might  not  be  ratified.  Thus,  the  contract  been  really  void.  So  an  in- 
in  Conroe  v.  BirdsaU,  I  Johns.  Cas.  127,  fant's  acceptance  of  a  bill  o^  exchange 
the  marginal  note  indicates  that  the  court  has  been  called  "  void,"  but  it  is  only 
held  the  contract  "  void,"  and  the  case  is  voidable,  and  is  susceptible  of  a  ratifica- 
80  cited  in  Mason  v.  I>enison,  15  Wend.  tion.  Gibbs  v.  Merrill,  3  Taunt.  307. 
71;  and  in  2  Kent's  Comm.  241;  but  Another  instance  occurs  in  the  application 
the  language  of  the  oonit  was :  "  The  of  the  word  **  void "  to  fraudulent  con- 
bond  is  voidable,  only  at  the  election  of  the  tracts,  but  they  are  only  voidable,  and  if 
infant."  So  in  Curtin  t^.  Patton,  11  S.  &  the  person  defrauded  choose  to  ratify,  he 
B.  311,  Mr.  Justice  A/ncan,  speaking  of  may  do  so,  and  hold  the  other  Pftrty. 
an  infant's  contract  of  suretyship,  calTs  it  Ayers  v.  Hewett,  19  Maine,  281.  These 
in  one  place '*  absolutely  void,"  but  in  the  instances  are  sufficient  to  illustrate  the 
very  next  line  he  makes  use  of  such  ex-  vague  and  indefinite  use  of  the  word  void, 
preisions  as  "confirming,"  "distinct  acts  ana  may  perhaps  serve  to  reconcile  the 
of  confirmation,"  &c.,plfunly  showing  that,  conflicting  language  of  some  cases,  and  to 
while  calling  the  contract  void,  he  did  not  account  for  the  application  of  the  word 
mean  to  deny  that  it  was  susceptitile  of  "  void "  to  any  .of^  an  infant's  contracts, 
ratification,  and  if  so,  that  it  was  not  "ab-  See  also,  Arnold  v.  Richmond  Iron 
solutely  void,"  but  only  voidable,  as  it  has  Works,  1  Gray,  434,  and  ante,  p.  244, 
often  been  held  bv  the  same  court.  Hinely  note  (eh 

V.  Margaritz,  3  Barr,  428.    In  a  similar        (m)  Parker  v.  Baker,  1   Clarke's  Ch. 

manner,  Ba^eif,  J.,  in  Thornton  v.  Illing-  186  ;  Gnllett  v^  Lumberton,  1  Eng.  R. 
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Therefore  other  parties  who  contract  with  an  infant  are  boand 
by  it,  although  it  be  voidable  by  him.  Were  it  otherwise  this 
disability  might  be  of  no  advantage  to  him,  but  the  reverse,  (n) 
Thus,  an  infant  may  sue  an  adult  for  a  breach  of  promise  of 
marriage,  although  no  action  can  be  brought  against  an  infant 
for  that  cause,  (o)  And  an  infant  may  bring  an  action  on  a 
mercantile  contract,  though  none  can  be  brought  against 
him.  (p)  So  in  contracts  of  'apprenticeship,  or  in  cases  of  hir- 
ing and  service,  (q)  In  none  of  these  cases  can  the  adult  dis- 
charge himself  by  alleging  that  there  was  no  consideration  for 
his  promise,  on  the  ground  that  the  promise  of  the  infant  did 

(Ark.)  109 ;    Rose'  v.  Daniel,  3  Brey.  due  up  and  carried  away  by  plaintiff; 

438 ;   Voorhees  v.  Wait,  3  Green,  343.  and  the  plaintiff  paid  £40  to  the  defend- 

This  privilege    extends  to    the   infant's  ant  under  the  agreement,  and  dug  a  part, 

personal  representatives.    Smith  v.  Mayo,  and  carried  away  a  part  of  those  dug,  bat 

9  Mass.  62 ;  Jefford  v.  Ringgold,  6  Ala.  was  prevented  by    the    defendant  from 

544 ;  Marten  v.   Mayo,   10  Mass.   137 ;  digging  and  canyin^  away  the  residne. 

Hussey  9.  Jewett,  9  Mass.  100;  Jackson  It  was  held  that  the  infant  was  entitled  to 

V.  Mayo,  11  Mass.  147  ;  Parsons  v.  Hill,  recover  for  this  breach  of  the  agreement 

8  Missouri,  135,   and  to  his   privies  in  Lord  EUenboroitgh^  C.  J. :   **  It  occnned 

blood,  Bac.  Abr.  Infancy,  (I.)  6  ;  Austin  to  me  at  the  trial,  on  the  first  view  of  the 

v.  Charlestown  Female  Seminary,  8  Met.  case,  that  as  an  infant  could  not  trade, 

196.    But  not  to  his  assignees,  or  privies  and  as  this  was  an  executory  contract,  ho 

in  estate  only.    Id.  Whittingham's  case,  could   not   maintain    an  action  for  the 

8  Co.  Rep.  43 ;  Breckenridge's  Heirs  v.  breach  of  it ;  but  if  I  had  adverted  to 

Ormsby,  1  J.  J.  Marsh.  236 ;  Hoyle  v,  the  circumstance  of  its  being  in  part  exe- 

Stowe,  2  Dev.  &  Batt.  323.    Nor  to  a  cuted  by  die  infant,  for  he  had  paid  j£40» 

guardian.    Oliver  v.  Houdlet,  13  Mass.  and  therefore  it  was  most  immediately 

237 ;  Irving  v.   Crockett,  4  Bibb,  437.  for  his  benefit  that  he  should  be  enabled 

It   is    on    this   ground,  connected  with  to  sue  upon  it,  otherwise  he  might  lose 

others,  that  parties  to  negotiable  paper  the  benefit  of  such   payment,  1  should 

cannot  take  advantage  of  the  infancy  of  probably  have  held    otherwise.    And   I 

any  prior    party.     Jones  v.    Darch,    4  certainly  was  under  a  mistake  in  not 

Price,  300;   Grey  v.   Cooper,  3  Doug,  adverting  to  the  distinction  between  the 

65 ;  Nightingale  v.  Withington,  15  Mass.  case  of  an  infant  plaintiff  or  defendant. 

272 ;    Taylor  v,   Croker,  4    Esp.   187 ;  If  the   defendant  had   been    the    infiuit, 

Dulty  V.  Brownfield,  1  Bair,  497.  what  I  ruled  would  have  been  correct ; 

(n)  Boy  den  v.  Boyden,  9  Met.  519,  but  here  the  plaintiff  is  the  infant,  and 

521 .    Shaw^  C.  J. ;  McGinn  r.  Shaeffcr,  sues  upon  a  contract  partly  executed  by 

7  Watts,  412,  414.  him,  which  it  is  clear  that  he  may  do. 

.     (o)  Hunt  V.  Peake,  5  Cow.  475 ;  Pool  It  is  certainly  for  the  benefit  of  infants, 

V.  Pratt,  1  D.  Chipman,  252 ;  Willard  v.  where  they  have  given  the  fiiir  value  for 

Stone,  7  Cow.  22 ;  Holt  v.  Ward  Cla-  any  article  of  produce,  that  they  should 

rencieux,  2  Strange,  937 .    And  the  infant  have  the  thing  contracted  for.  And  it  is  not 

may  sue  for  a  breach  of  such  promise  neoessanr  that  they  should  wait  until  they 

without  averring  consent  of  his  parent  or  come  of  age  in  order  to  bring  the  action, 

ffuardian.    Cannon  v.  Alsbury,  1  A.  E.  A  hundred  actions  have    been    brought 

Marsh.  76.  by  infants  for  breaches  of  promise  of  mar- 

(p)  In  Warwick  r.  Bruce,  2  M.  &  S.  riage,  and    I  am   not  aware  that   this 

205,  the  defendant,  on  the  1 2th  of  Octo-  objection  has  ever  been   taken  since  the 

ber,  agreed  to  seU  to  the  plaintiff,  a  minor,  case  in  Strange." 

all  the  potatoes  then  growing  on  throe  (q)  Bubanka  v.  Peak,  2  Bailey,  497. 
acres  of  land,  at  so  much  per  acre,  to  be 
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not  bind  him.  The  mutuality  or  reciprocity  of  the  contract  or 
obligation  is  not  complete,  but  it  is  sufficient  to  bind  the  party  of 
adult  age  to  his  part  of  the  contract.  But  if  a  person  of  adult 
age  marry  one  who  is  under  the  age  of  consent,  (in  males  four- 
teen, and  females  twelve  years,)  such  marriage  is  binding  upon 
neither  party ;  and  it  is  in  the  power  of  either  to  disagree  when 
the  infant  comes  to  the  age  of  consent,  though  not  before,  (r) 
But  we  shall  speak  of  this  more  fully  when  treating  of  the 
Contract  of  Marriage. 


SECTION    VIII. 

OF  THE  MARRIAGE  SETTLEMENTS  OF  AN  INFANT. 

The  power  of  an  infant  in  respect  to  marriage  settlements 
has  been  much  discussed.  It  seems  to  be  determined,  that  a 
marriage  settlement  upon  a  female  infant,  and  her  release  of 
dower  in  consideration  of  such  settlement,  are  valid.  (5)  But 
whether  she  can  bind  herself  by  a  settlement  of  her  own  estate 
in  contemplation  of  marriage,  seems  still  to  be  regarded  as  an 
open  question,  (l)  It  is  certain  that  a  female  infant  may  marry ; 
and  therefore  it  might  be  supposed  that  a  prudent  settlement 
of  her  property,  in  view  of  marriage,  would  come  within  the 
reason  of  the  rule  which  makes  valid  the  contracts  of  an  infant 
for  necessaries.  Of  course  such  a  settlement  would  be  within 
the  power  of  chancery,  for  correction  or  avoidance,  on  the 
ground  of  fraud,  mistake,  or  undue  influence,  and  any  injurious 
effect  would  be  prevented.  And  the  court  would  always  pay 
due  regard  to  the  youth  and  •immature  judgment  of  the  infant 
wife.  But  to  say  that  a  young  woman  may  marry,  but,  be- 
cause she  is  an  infant,  cannot  use  valid  precautions  to  secure 
her  property  against  waste,  and  for  her  own  benefit,  would 

(r)  Bac.  Abr.  Infancy  and  Age,  (A.)  seemed  to  be   in   favor  of  her  having 

{s)  Drory  v.  Dnuy,  2  Eden,  39  ;  Earl  snch  power.     See  Atherley's  Treatise  on 

of  Buckinghamshire  v.  Droiy,  2  Eden,  Mamage  Settlements,  pp.  28  to  45.    Bat 

60;   Wilmofs    Opinions,  p.   177;   Mc-  in  that  case  Lord  Elaon  held   that  she 

Cartee  v.  Teller,  2  Paige,  511.  was  not  so  bound  by  such  conveyance  or 

(t)  Previous  to  Milner  v,  Harewood,  agreement  to  convey  as  that  she  might 

18  Yes.   259,  the  weight  of  authority  not  avoid  it  on  coming  of  age. 
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give  an  effect  to  her  legal  incapacity  entirely  opposed  to  the 
principle  that  the  disability  of  an  infant  is  a  privilege  allowed 
as  a  shield  and  a  protection,  not  as  a  burden  and  an  injury.  It 
has  therefore  been  held  that  such  settlement  is,  at  all  events, 
only  voidable,  and  that  no  one  but  herself  can  avoid  it,  and  she 
need  not ;  but  may  affirm  or  avoid  it  when  of  full  age.  The 
question  then  occurs,  whether  she  can  so  disaffirm  it  after 
majority,  if  still  married  ;  and  it  has  been  said  that  the  prepon- 
derance of  opinion  is  that  she  cannot  (u)  Bo  whether  a  male 
infant  may  bind  himself  irrevocably  by  a  marriage  settlement 
of  his  own  estate  is  not  quite  certain,  (v)  It  is  not,  however, 
easy  to  find  any  very  good  reason  which  would  draw  a  distinc- 
tion between  the  sexes  in  this  particular,  and  make  such  set- 
tlement by  a  male  infant  absolutely  binding,  and  leave  that  by 
a  female  voidable  by  her  at  her  majority.  But  we  consider 
this  wiiole  subject  open  for  further  adjudication. 


SECTION   IX. 
infant's  liability  with  respect  to  fixed  property  acquired 

BY  his   contract. 

It  is  of  importance  to  know  how  the  ordinary  principles 
governing  the  contracts  of  infants  are  applied  to  the  case  where 
an  interest  in  property,  of  a  fixed  and  pemicment  nature^  is  vested 
in  an  infant  by  means  of  his  contract  Are  the  duties  attend- 
ant upon  the  occupation  of  fixed  property  separated  therefrom 
when  the  occupier  is  within  the  privilege  •of  minority  ?  Where 
the  interest  devolves  by  direct  operation  of  law,  (as  upon  mar- 
riage, or  by  descent,)  it  is  clear  that  the  duty  is  received  along 


(tt)  Temple  v.  Hawley,  1  Sandf.  Ch.  wife's  personal  property.    And  that  both 

158.  male  and  female  infants  can  settle  their 

(v)  In  Slocombe  v.  Glnbb,  2  Bro.  C.  personal  estate   before  marriage,  defini- 

C.  545,  it  seems  to  be  the  doctrine  that  tirely.    See  Strickland  v.  Coker,  2  Ch. 

ft  male  infant  may  bar  himself  by  cove-  Cas.  211 ;    and    Warborton   v,  Lytton, 

nants  before  marriage  of  his  estate  by  cited  in  Lytton  v.  Lytton,  4  Bro.  C.  C 

oonrtesy,  and  of  aU  right  in  or  to  his  441. 
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with  it — transit  terra  cum  onere.(w)  This  fundamental 
maxim  thus  undergoes  no  general  relaxation  in  favor  of  infants; 
its  operation  is  only  affected,  if  at  all,  when  that  other  maxim, 
that  an  infant's  contract  shall  never  be  his  burden,  comes  in 
conflict  with  it.  The  question  arising  here  is  undoubtedly  one 
of  DO  little  difficulty  ;  but  it  has  been  so  determined  as  to  rec- 
oncile the  two  principles  without  impairing  either  of  them.  It 
is  held  that  if  one  under  age  take  a  lease,  and  enter,  and  con- 
tinue in  possession  after  claim  of  the  rent,  he,  like  any  other 
person,  (and  by  the  same  process  as  any  other  person,)  (x)  may 
be  compelled  to  pay  the  rent  he  has  contracted  to  pay.  (y) 
Yet  he  may,  if  he  choose,  disclaim  at  any  time,  and  thereby 
exonerate  himself;  (z)  or  at  least,  he  may  disclaim  at  any  time 
before  the  rent^day  comes,  and  have  relief  from  liability  for  the 
past  occupation,  (a)  No  necessity  obliges  him  to  put  off  his 
disclaimer  until  his  majority  ;  for  it  is  common  learning  that  an 
infant  may  avoid  matters  in  fait^  either  within  age,  or  at  full 
age,  (b)  but  matters  of  record  (for  the  reason  that  when  such 
come  in  question,  his  nonage  is  to  be  ascertained  by  inspection 
of  the  court,  and  not  by  the  country,)  must  be  avoided  during 
his  minority,  and  not  afterwards.  Yet  when  it  is  said  he  may 
avoid  during  minority,  what  is  to  be  understood  is  rather  a 
suspension  than  an  avoidance,  —  an  avoidance,  as  it  were,  only 
de  bene  esse.  Upon  arriving  at  full  age  he  may  disaffirm  that 
disaffirmance,  and  revive  the  original  contract,  (c)     In  this  case 


(w)  Leeds  &  Think  BaUwaj  v.  Feam-  Michael,  5  Exch.  114,  127  ;  with  which 

ley,  4  Exch.  26.  compare  Newrj  &  Enniskillen  Railway  v. 

(x)  Per  Parke,  B.,  Newry  &  Ennis-  Coombe,  3  Exch.  572,  575,  578.    In  the 

killen  Railway  v.  Coombe,  3  Exch.  569.  former  case  the  law  is  thus  snmmarily 

(y)  Newton,  C.  J.,  Bottiller  v.  New-  stated  in  the  judgment  of  the  court :  "  It 

port,  21  H.  6,  31  B.,  cited  and  approved  seems  to  us  to  be  the  sounder  principle, 

oy   Parke,  B.,   in   North-western    Rail-  that  as  the  estate  Tests,  lu  it  certainly 

way  V.  McMichael,  5  Exch.    126;    Ket-  does,  the  burden  upon  it  must  continue 

ley^s  case,   Brownl.    120,   S.   C,  under  to  be  obligatoiy  until  a  waiver  or  dis- 

various  names,  Cro.    Jac.  320,  2  Bulst.  a^ement    by  the   infant    takes    place, 

69,  Rol.  Abr.  Enfants,  E.  which,  if  maae  after  full  age,  avoios  the 

(z)   North-western    Railway    v.     Mc-  estate  altogether,  and  revests  it  in    the 

Michael,  5  Exch.  125.  party  from  whom  the  infant  purchased ; 

(a)   Ketsey's  case,  Oro.  Jac.   320 ;  1  if  made  within  age,  suspends  it  only,  be- 

Platt  on  Leases,  528,  529.  cause  such  disagreement  ma^  be  again 

(h)  Co.  Litt.  380  b ;  Bac.  Abr.  In-  recalled  when  the  infant  attams  his  ma- 
fancy  and  Age,  (I.)  5.  jority."  —  See  Bool  v.  Mix,  17  Wend. 

(c)    North-western     Railway   v,    Mc-  119,  132,  per  BrotemsoR,  J. 
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the  debt  incarred  by  *his  former  occupation  under  the  lease, 
and  the  recovery  of  which  he  had  prevented  by  disavowing, 
also  revives.  Where  an  interest  vests  in  the  infant,  (as  it  ap- 
pears it  does  in  all  cases  where  he  accepts  a  lease  or  other  con- 
veyance of  land,  or  an  assignment  of  a  share  in  permanent 
stock,)  no  express  ratification  on  coming  of  age  is  requisite. 
The  interest,  being  vested,  continues  until  devested  by  repudi- 
ation, which  may  be  by  parol;  and  his  acquiescence  after 
majority  will  be  taken,  after  a  reasonable  time,  as  a  waiver  of 
his  right  to  disclaim,  and  an  adoption,  at  mature  age,  of  the 
act  of  his  infancy,  (d)  It  seems  (though  the  point  is  still  un- 
settled), that  the  fact  that  the  rent  reserved  upon  a  lease  made 
to  an  infant  is  greater  than  the  land  is  worth,  in  no  respect 
alters  the  case;  although  the  contract  is  now  manifestly  an 
injurious  one.  (e) 

Even  if  shares  in  a  railway  corporation,  or  other  public  com- 
ipany  holding  land,  are  personal  property,  (/)  the  holders  of 
such  shares,  since  they  acquire  a  vested  interest  of  a  permanent 
nature,  fill  a  position  analogous  in  this  respect  to  that  of  occu- 
piers of  real  estate ;  and  the  infant  purchaser  of  a  share  in  such 
a  corporation  incurs  a  liability  similar  to  that  of  an  infant 
lessee,  (g*)  Thus  the  simple  plea  of  infancy  is  no  defence  to  an 
action  for  calls.  (A)  What  limits  are  to  be  *set  to  the  analogy 
is  undetermined.  It  cannot  be  said  that  the  cases  which  have 
as  yet^een  adjudicated  are  authority  for  extending  it  to  other 
than  stock  based,  like  railway  stock,  in  some  measure  upon  the 
possession  of  land. 

There  is  no  principle  of  law  (though  such  has  sometimes 

{d)  Bac.  Abr.  Infancy  and  Age,  (I.)  "  I  most  say  I  doubt  whether  the  doctrine 
8;  Com.  Dig.  Enfants,  (C.  6) ;  Eveljn  as  to  a  lease  granted  to  an  infant  who  en- 
v.  Chichester,  3  Burr.  1717;  Lawson  v.  joys  the  land  demised  would  apply  here, 
Lovejoy,  8  Greenl.  405  ;  Bobbins  v.  because  this  liability  rests  entirely  in  con- 
Eaton,  10  New  Hamp.  562.  Holmes  v,  tract,  and  there  is  no  possession  of  any 
Blogg,  8  Taunt.  39,  40,  per  Dallas,  J.  thing ;  all  that  the  party  gets  is  a  right  to 

(e)    North-western    Bail  way    i;.     Mc-  a  portion  of  the  profits  of  the  undertak- 

Kichael,  5  Exch.  114.  ing."    But  see  Leeds  &  Think  RaUway 

(/)  Bligh  V.  Brent,  2  T.  &  Coll.  268;  v.  Feamley,  4  Exch.  26,  and  especially 

Bradley  v,  Holdsworth,  3  M.  &  W.  422,  the  judjnnent  of  the  court  as  given  by 

424.  Baron  Farke  in  North-western  £dlway  v. 

{a)  In  Newnr  &  Enniskillen  Railway  McMichael,  5  Exch.  123. 

r.  Coombe,  3  Exch.  577,  where  the  point  (A)  Birkenhead,  Lancashire,  &  Cheshire 

^as  discussed,  Rolfe,  B.,  indeed,  said:  Bailway  v.  Pilcher,  5  Exch.  121. 
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been  supposed  to  exist,)  placing  infants  on  the  same  footing  as 
other  persons  whenever  they  enter  into  contracts  which  owe 
their  validity,  and  the  means  of  their  enforcement,  to  statuies. 
In  all  statutes  containing  general  words  there  is  an  implied,  or 
virtual,  exception  in  favor  of  persons  whose  disability  the 
common  law  recognizes,  (t)  Thus  where  a  company  is  incor- 
porated by  statute,  and  by  a  general  clause  all  shareholders  are 
subjected  to  certain  liabilities,  and  enjoined  certain  duties ;  here 
the  same  abatement  of  the  rigor  of  the  provision  is  to  be  made 
with  regard  to  infants,  lunatics,  and  femes  covert,  which  the 
common  law  would  make  in  applying  a  common  law  rule,  (j) 
The  case  of  an  infant  whose  interest  in  his  land  or  stock  is 
acquired  by  marriage  or  descent  is  (as  we  have  seen)  quite  dif* 
ferent ;  for  his  liability  is  cast  upon  them  by  direct  operation  of 
law.  (k)  So  *where  a  minor  is  held  to  service  in  the  navy  by 
force  of  a  statute ;  (/)  it  is  not  the  contract  of  enlistment  which 
binds  him,  but  the  statutory  duty.  In  all  cases,  ^the  only  cri- 
terion is  whether  the  liability  is  derived  from  contract."  (m)     If 

(t)  8tov«U  V.  Boch,  Plowd.  864.  statutes  oontaininfi;  general  words,  (Stowel 
(j)  In  the  Cork  &  Bandon  Railway  r.  v.  Lord  2k>uch,  Plowd.  364,)  though  that 
Casenove,  10  Q.  B.  935,  two  of  the  judges,  depends,  of  course,  on  the  intent  of  the 
Lord  Denman  and  PcOteum,  J.,  expre^ed  legislature  in  each  case,  (see  Wilmot's 
the  opinion  that  since  hj  the  statute  a  share-  Notes  of  Opinions  and  Judgments,  p.  1 94, 
holder  was  liable  to  the  company  for  c^ls  The  Earl  of  Buckinghamshire  v.  Dmiy,) 
ift  his  character  of  shareholder,  the  fact  of  and  that  this  statute  did  not  mean,  by- 
Infancy  made  no  difference.  The  Court  general  words,  to  deprive  infants  of  the 
of  Exchequer,  which  had  previously  re-  protection  which  the  lawjzave  them  against 
fused  assent  to  this  doctrine,  (see  Newry  improvident  bargains.  Under  this  statute, 
Railway  r.  Coombe,  3  Exch.  "565,  and  therefore,  our  opinion  is,  that  an  infiuit  is 
Leeds  Railway  v.  Feamley,  4  Exch.  26,  not  absolutely  oound,  but  is  in  the  same 
32,)  thus  observed  upon  it  in  the  North-  situation  as  an  infant  ac<^uiring  real  estate,. 
westOTi  Railway  v,  McMichael,  5  Exch.  or  any  other  permanent  interest :  he  is  not 
124 :  "  We  cannot  say  that  we  concur  in  deprived  of  tne  right  which  the  law  gives 
the  opinion  of  the  Court  of  Queen's  Bench,  every  infant,  of  waiving'  and  disagreeing 
as  reported  in  11  Jnr.  802,  and  10  Q.  B.  to  a  purchase  which  he  has  made ;  and  if 
935,  if  it  goes  to  the  full  extent  that  all  ho  waives  it,  the  estate  acquired  b^  the 
shareholders,  including  infants,  are  by  the  purchase  is  at  an  end,  and  with  it  his  li*- 
operation  of  the  Railway  Acts  made  abso-  oility  to  pay  calls,  though  the  avoidance 
Intely  liable  to  pay  calls.  No  doubt  the  may  not  have  taken  place  till  the  call  was- 
statute  not  only  gave  a  more  easy  remedy  due." 

against  the  holder  of  shares  by  original        (k)  Parke,  B.,  Newry  &  Enniskillen 

contract  with  the  company,  for  calls,  and  Railway  v.  Coombe,  3  Exch.  574 ;  Leeds 

also  attached  the  liability  to  pay  calls  to  &  Thirsk  Railway  v.  Feamley,  4  Exch.  26. 
the  shares,  so  as  to  bind  fdl  subsequent        (/)  See  United  States  v,  Bainbridge,  1 

holders;  but  we  consider,  as  we  have  be-  Mason,  71. 

fon  said,  that  there  are  implied  exoep-        (m)  Parke,  B.,  Newry  &  Enniskillen 

tions  in  favor  of  infants  ana  lunatics  m  Railway  v,  Coombe,  8  Exch.  569. 
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it  be  derived  from  contract  the  common  law  exceptions  apply 
to  it;  otherwise,  not. 

Respecting  the  manner  of  pleading  the  defence  of  infancy 
in  cases  where  a  liability  is  charged  on  account  of  the  occupa- 
tion of  land,  or  the  possession  of  stock,  and  of  replying  to  that 
■defence,  the -following  conclusions  may  be  drawn  from  recent 
decisions  in  England.  First,  "Where  ^.primd  facie  liability  ap- 
pears in  consequence  of  such  holding  of  land  or  stock,  the 
simple  plea  of  infancy  is  not  sufficient ;  the  defendant  must  also 
aver  that  the  interest  on  account  of  which  he  is  charged  came 
to  him  by  contract  and  that  he  has  disaffirmed  that  contract,  (n) 
And  if  the  disaffirmance  be  after  he  arrived  of  age  he  must  aver 
that  it  was  within  a  reasonable  time  after  becoming  of  age.  {nn) 
'Second,  If  upon  the  simple  plea  of  infancy  being  put  in,  the 
plaintiff  take  issue  thereon,  and  the  defendant  obtain  a  verdict, 
the  plaintiff  is  entitled  to  judgment  nan  obstante  veredicto,  (o) 
Third,  Where  infancy,  the  contract,  and  the  disaffirmance,  are 
all  pleaded,  it  is  a  good  bar ;  and  if  the  defendant  has,  upon 
coming  of  age,  reaffirmed  the  contract,  it  is  for  the  plaintiff  to 
allege  this  fact  in  his  replication,  {p)  Fourth,  Supposing  the 
law  to  be  (which,  however,  it  seems  it  is  not)  that  an  infant 
occupying  under  a  lease,  wherein  exorbitant  rent  is  reserved, 
may  defend  against  the  recovery  of  such  rent,  without  giving- 
up  possession,  his  plea,  in  addition  to  the  other  requisites,  must 
distinctly  show  that  at  the  time  of  pleading  it  he  is  still  a 
minor,  (q) 

(n)  Leeds  and  Thirsk  Railway  v.  Fearn-  (o)  Birkenhead,  Lancashire,  &  Cheshire 

ley,  4  Exch.  26  ;  Cork  &  Bandon  Bail-  Railway  v.  Pilcher,  5  Exch.  121. 

iray  v.  Cazenove,  10  Q.  B.  935,  11  Jur.  {p)  The  Newry  &  Enniskillen  Railway 

S02.  V,  Coombe,  3  Exch.  565. 

inn)  Dablin  &  Wicklow  Railway  Co.  {q)  Nor^-westem  Railway  v.   McMi- 

v.  Black,  16  E.  L.  &  £.  556.  chael,  5  Exch.  128. 
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CHAPTER  XVIL 

OF  THE   CONTRACTS  OF  MARRIED   WOMEN. 

•  *  s 

Sect.  I. —  Of  the  General  Effect  of  Marriage  on  the  Rights  of 
•  the  Parties, 

At  common  law  the  disability  of  a  married  woman  is  almost 
entire.  Her  personal  existence  is  merged  for  most  purposes  in 
that  of  her  husband.  This  was  not  so  among  the  Anglo- 
Saxons,  nor  with  the  earlier  Teutonic  races ;  and  must  be  ex- 
plained as  one  of  the  effects  of  the  feudal  system.  It  was  a 
principal  object  of  that  system  to  make  the  whole  strength  of 
the  State  available  as  a  military  force ;  and  to  this  purpose  was 
sacrificed  much  of  the  consideration  and  respect  which  had 
been  formerly  paid  by  the  German  tribes  to  woman  and  her 
rights  of  property,  and  which  had  distinguished  these  tribes 
from  the  nations  of  Rome,  Greece,  and  the  East.  As  the  mar- 
ried woman  could  not  be  a  soldier,  she  was  permitted  to  have 
but  imperfect  and  qualified  rights  of  property,  because  property 
was  then  bound  to  the  State,  and  made  the  means  of  supplying 
it  with  an  armed  force.  It  is  possible  that  the  Teutonic  respect 
for  woman  was  intensified  into  the  extravagance  of  chivalry,  as 
a  kind  of  compensation.  All  was  done  for  her  that  could  be 
done,  in  manners  and  in  social  usages ;  because  in  law,  and  in 
reference  to  rights  of  property,  so  little  was  allowed.  Dower 
was  carefully  secured  to  her ;  but  the  exercise  of  her  own  free- 
will over  her  property  was  forbidden.  But  the  influence  of  the 
feudal  system  is  broken ;  very  much  in  England,  and  far  more 
here.  And  among  the  effects  of  this  decay  of  a  system  in  which 
many  of  the  principles  and  forms  of  our  law  originated,  we 
count  the  changes  which  have  been  made  and  are  now  making 
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liable  upon  such  contract,  (y)  But  whether  B,  •who  may  cer- 
tainly repudiate  the  contract,  can  elect  to  adopt  it,  and  enforce 
it  as  his  own  against  A,  may  well  be  doubted.  Upon  principle 
we  should  say  he  could  not,  because  there  is  a  total  want  of 
reciprocity  or  mutuality.  We  may  add  that  such  a  case  would 
perhaps  fall  within  the  rule,  that  no  act  is  capable  of  ratifica- 
tion by  the  principal  which  was  not  performed  by  the  agent  as 
Offent^  and  in  behalf  of  the  principal,  (z) 

The  wife  may  be  the  agent  of  the  husband,  and  in  that  char- 
acter make  contracts  which  bind  him ;  and  this  agency  need 
not  be  expressed,  but  is  raised  by  the  law  from  a  variety  of  cir- 
cumstances. Thus,  the  purpose  and  comfort  of  mairied  and 
domestic  life  would  be  defeated  or  obstructed  if  the  wife  had 


(y)  In  Smith  r.  Plomer,  15  East,  607,  tract  for  the  hire  of  the  plaintifTs  goods, 
it  was  held  that  a  tradesinan  supplying  a  Now  a  contract  to  be  valid  must  bind  both 
married  woman  living  apart  from  ner  parties ;  but  she  being  married,  it  could 
husband  with  furniture  upon  hire,  does  not  bind  her.  It  is  said,  however,  that  it 
not  thereby  divest  himself  of  the  present  would  bind  her  husband,  being  for  neoes- 
right  of  property  in  such  goods,  inasmuch  saries  for  her  use ;  bat  I  know  of  no  case 
as  the  married  woman  was  incapable  of  where  a  husband  has  been  held  liable 
acquiring  it  by  any  contract ;  and  there-  upon  a  contract  of  this  sort  made  by  his 
fore  if  the  sheriff  take  such  goods  in  exe-  wife  living  apart  from  him,  as  for  neces- 
cution,  at  the  suit  of  the  husband's  credi-  saries  ;  and  no  such  case  was  made  before 
tor,  trover  lies  bv  the  tradesman.  Bat  if  the  jury.  Then  has  he  confirmed  the  oon- 
the  contract  hau  been  valid,  the  goods  tract  ?  There  is  no  such  evidence.  The 
being  let  to  hire  generally,  without  any  case,  therefore,  stands  upon  her  own  con- 
time  limited,  notice  to  determine  the  con-  tract  unconfirmed,  whica  is  liable  to  the 
tract  given  to  the  sheriff's  officer,  and  not  infirmity  of  her  being  a  married  woman, 
to  the  other  contracting  party,  would  not  It  was  ai^ued,  on  the  other  hand,  that 
be  sufficient  to  determine  the  contract,  supposing  the  contract  was  good,  the 
Lord  Ellenboroitgk,  C.  J. :  *'  This  case  has  notice  given  by  the  plaintiff  to  the  sheriff's 
been  presented  during  parts  of  the  argu-  officer  would  have  determined  it ;  but  to 
ment  m  different  points  of  view  from  what  that  I  cannot  accede ;  for  to  determine  a 
it  appeared  in  at  the  trial.  In  order  to  contract  which  is  determinable  upon  notice, 
maintain  trover,  the  plaintiff  must  have  a  the  notice  should  be  brought  home  to  the 
present  right  of  property  in  the  goods ;  other  contracting  party ;  and  it  is  not 
the  first  question,  therefore  is,  whether  the  enough  that  it  should  be  given  to  one  act- 
plaintiff  had  put  the  right  of  property  out  ing  adversely  under  some  supposed  deriva- 
of  him  by  a  valid  contract  for  the  hire  of  tivo  title  in  the  law  from  that  party.  The 
the  goods  with  Mrs.  East  1  If  the  contract  notice,  therefore,  which  was  given  to  the 
were  for  a  year  it  would  put  the  property  sherifTs  officer,  would  not  alter  the  case, 
out  of  him  for  that  time ;  or  if  according  The  conclusion  is,  that  this  action  lies, 
to  Mrs.  East's  evidence,  the  hiring  were  because  the  plaintiff  had  the^resent  right 
only  general,  without  determining  either  of  property  in  him  at  the  time,  inasmuch 
price  or  time,  it  would  operate  as  a  con-  as  the  married  woman,  to  whom  be  sent 
tract,  for  a  reasonable  pnce,  so  long  as  the  goods,  was  not  capable  of  contracting 
both  parties  pleased ;  and  still  the  property  with  him  for  the  hire,  so  as  to  take  the 
would  be  out  of  him  for  the  time,  if  it  property  out  of  him." 
were  a  valid  contract.  That  brings  it  to  («)  See  "  Agents,"  ante,  Sec  IIL, 
the  question  whether  Mrs.  East,  being  a  note  {tt). 
married  woman,  could  make  a  valid  con- 

[800] 


CH.  XVn.]  MARRIED   WOMEN.  •288 

not  a  general  authority  to  hire  servants,  or  to  purchase  such 
articles  as  are  necessary  for  the  use  of  the  family ;  and  the 
necessity  is  not  to  be  a  strict  one,  but  includes  whatever  things 
are  unquestionably  proper  to  be  used  in  the  family,  and  suited 
to  the  manner  of  life  which  the  husband  authorizes;  and  this 
even  after  her  adultery,  if  they  have  not  separated,  (a)  And 
therefore  the  law  clothes  her  with  this  authority.  (6)  So, 
whatever  she  purchases  for  herself,  the  husband  is  liable  for, 
provided  it  be  such  in  quality,  and  no  more  in  quantity,  than  is 
suitable  for  the  station  and  means  of  the  husband,  and  the 
manner  in  which  he  permits  her  to  live.  But  beyond  this  she 
has  no  such  authority ;  her  contracts  for  other  things  are  wholly 
void.  Thus,  an  agreement  by  a  wife  for  the  sale  of  her  real 
estate,  with  the  assent  of  her  husband,  and  for  a  valuable  con- 
sideration, is  said  to  be  void  in  law;  and  equity  has  refused  to 
enforce  it.  (c) 

In  every  case  it  is  a  question  for  the  jury,  under  the  instruc- 
tion of  the  court,  whether  articles  supplied  to  the  wife,  and  for 
which  it  is  sought  to  make  the  husband  liable  on  his  implied 
authority  to  her,  are  or  are  not  necessaries  in  this  sense;  (d)  and 
the  husband  may  show  that  the  articles  are  not  necessaries  by 
proof  that  the  wife  had  previously  sufficiently  supplied  herself 
elsewhere,  (dd) 

An  important  feict  may  be,  the  possession  by  the  wife  of  a 

(a)  Robinson  v,  Greinold,  1  Salk.  119,  wife  has  no  authority  during  her  hua- 

6  Mod.  171;  Bac.  Abr.  Bar.  &F.  (H.)  band's  absence  to    board  or  lodge    his 

(6)  The  wife  is  prima  facie  the  hns-  guests  at  less  than  the  usual  rates.  Web- 
band's  af^nt  in  managing  the  affairs  of  stcr  v.  McGinnis,  5  Binn.  235.  And  the 
his  hoosebold.  Pickering  v.  Pickering,  6  wife  cannot  appear  and  manage  a  cause 
New  Hamp.  124 ;  Mackinley  v.  McGregor,  at  nisi  prius  for  her  husband,  although  he 
3  Whart.  369;  Felker  v,  Emerson,  16  is  at  the  time  in  custody  and  cannot  a^ 
Verm.  653.  But  not  to  lend  his  property,  pear  himself.  Cobbett  v,  Hudson,  10  K. 
Green  v.  Sperry,  16  Verm.  390,  although  L.  &  £.  318. 

where  the  husband  was  absent  from  home,        (c)  Lane  v,  McKeen,  15  Maino»  304. 
and  she  let  out  for  hire  her  husband's        {d)  Etberingtrm  v.  Parrot,  Salk.  118; 

horscfl,  it  was  presumed  she  had  authority  McCutchen  v.  McGaliav,  11  Johns.  281  ;: 

80  to  do.    Church  v.  Landers,  10  Wend.  Clifford  v.  Laton,  3  C.  &  P.  15  ;  Holt  v. 

79.    But  whether  the  husband  is  at  home  Brien,  4  B.  &  Aid.  252 ;  Scaton  v.  Bene- 

or  abroad,  the  wife  is  not  presumed  to  be  diet,  5  Bing.  28  ;  Montague  v.  Espinasse, 

his  agent  generally ^  or  to  be  intrusted  with  1  C.  &  P.  356  ;  Spreadbury  v.  Chapman,, 

any  other  authority  than  it  is  usual  and  8  id.  371 ;  Atkins  v.  Curwood,  7  id.  756  ; 

cnstomaiT  to  confer  upon  the  wife.    Ben-  Waithman  v.  Wakefield,  1   Camp.  120; 

jamin  r.  Benjamin,  15  Conn.  347  ;  Saw-  Furlonc  r.  Hysom,  35  Maine,  333. 
yer  v.  Cutting,  23  Verm.  486  ;  Leeds  r.        (^)  Renaux  v.  Teakle,  20  £.  L.  &  E. 

Vail,  15  Penn.  184.    And  an  innkeeper's  345. 
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separate  income  or  other  distinct  means  of  her  own ;  and  it 
may  be  necessary  to  ascertain  whether  the  tradesman  supplying 
her  dealt  with  her  as  on  her  own  account,  making  charges  to  her 
alone,  and  receiving  payment  from  time  to  time  from  her  alone ; 
for  such  facts  would  go  far  to  show  that  he  dealt  with  the  wife 
on  her  own  credit,  and  not  on  her  husband's,  (e) 

•But  if  the  articles  be  more  or  better  than  are  necessary  for 
the  wife,  still  the  husband  may  be  held,  not  upon  his  authority 
as  implied  by  the  law,  but  upon  sufficient  evidence  of  his  ex- 
press authority  or  assent ;  and  for  this  purpose  comparatively 
slight  evidence  is  sufficient ;  and  the  mere  fact  that  he  saw  and 
knew  that  she  possessed  and  used  the  property,  or  even  that 
she  had  ordered  it  and  made  no  objection,  may  be  enough  for 
this  purpose.  (/)  For  so  long  as  the  husband  lives  with  his 
wife,  he  is  liable  to  any  extent  for  goods  which  he  distinctly 
permits  her  to  purchase.  That  the  husband  may  withhold  his 
authority,  and  is  always  saved  from  liability  by  express  notice 
and  prohibition,  is  perhaps  more  clear  by  the  earlier  authorities 
than  by  the  later.  It  was  long  since  decided  that  if  the  wife 
lives  with  the  husband,  and  he  prohibits  a  tradesman  from  sup- 
.plying  her  with  articles  of  dress,  he  cannot  be  made  liable  for 
them,  because,  in  the  language  of  Lord  Hale,  "  it  shall  not  be 
left  to  a  jury  to  dress  my  wife  in  what  apparel  they  think  prop- 

(e)  It  is  always  a  question  of  fact  for  the  bj  both  parties  to  be  upon  the  credit  of 
jmy  whether  the  tradesman  gives  credit  to  her  separate  fands  for  maintenance.  2 
the  wife  for  articles  delivered  to  her,  and  Story  on  £q.  Jar.  §  1401.  See  also, 
if  the  credit  is  once  given  to  her,  the  hus-  Owens  v.  Dickinson,  1  Craig  &  Ph.  48; 
band  will  not  be  liable,  although  the  arti-  Murray  r.  Barlee,  3  My.  &  Keen,  209 ; 
cles  may  be  necessary,  and  although  the  N.  A.  Coal  Co.  v.  Dyett,  7  Paige,  9 ; 
wife  lives  with  him,  and  he  sees  her  wear  Gardner  v,  Gardner,  id.  112;  Smith  v. 
them,  without  objection.  Bently  v.  Grif-  Sullivan,  11  How.  Pr.  Beps.  368. 
fin,  5  Taunt.  356;  Metcalf  v.  Shaw,  3  (/)  Waithman  ».  Wakefield,  1  Camp. 
Camp.  22;  Stammers  r.  Macomb,  2  Wend.  120.  The  mere  fact  that  the  husband 
454 ;  Moses  v,  Fogartie,  2  Hill,  So.  Car.  sees  the  wife  wearing  the  goods  does  not 
335 ;  Sheldon  v.  Pendleton,  18  Conn,  vary  the  case,  if  it  be  shown  that  he  dis- 
417 ;  for  the  law  does  not  allow  a  person  approved  of  the  conduct  of  the  wife  in 
who  has  once  given  credit  to  A,  knowing  oraering  them.  Atkins  v,  Curwood,  7  C 
all  the  facts,  afterwards  to  shift  his  claim  &  P.  756.  And  where  no  express  au- 
and  chaige  B.  Leggat  v.  Reed,  1  C.  &  thority  is  shown,  the  extravagant  nature 
P.  16.  And  wherever  a  married  woman  of  the  wife's  order  is  always  proper  to  be 
lives  apart  from  her  husband,  having  a  •  taken  into  consideration  by  the  jniy,  as 
separate  estate  and  maintenance  secured  showing  that  the  wife  had  no  such  author- 
to  her,  there  may  be  good  g^und  to  hold,  ity.  I^e  i;.  Ironmonger,  13  M.  &  W. 
that  all  her  debts  contracted  for  such  368;  Freestone  v.  Butcher,  9  C.  &  P. 
maintenance,  and  in  the  course  of  her  647 ;  Montague  t;.  Benedict,  3  B.  &  Cr. 
dealings  with  tradesmen,  are  understood  631 ;  Seaton  v.  Benedict,  5  Bing.  28. 
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^^•"  is)  ^^^  ^^^  doctrine  is  maintained  by  many  cases,  and 
the  rule  to  be  gathered  from  them  would  seem  to  be  that  the 
implied  authority  of  the  husband  may  always  be  rebutted  by 
proof  of  express  prohibition.  We  cannot  but  think  it  certain, 
however,  that  'this  rule  would  be  greatly  modified,  at  least  in 
this  country,  under  circumstances  which  distinctly  required 
such  modification.  As,  for  instance,  suppose  the  husband  to 
be  rich  and  penurious,  and  that  he  gave  bis  wife  garments 
enough  to  prevent  her  suffering  from  cold,  but  only  of  such 
coarse  fabric  or  materials  that  she  could  not  wear  them  in  the 
street ;  or  that  from  bad  temper  or  cruelty  he  gave  her  no  cloth- 
ing, so  that  for  decency's  sake  she  was  obliged  to  remain 
always  in  her  chamber,  and  even  there  suffered  from  cold ;  we 
cannot  doubt  that  the  husband  would  be  held  liable  in  such 
cases,  the  law  resting  his  liability,  if  necessary,  upon  an  abso* 
lute  presumption  of  his  authority ;  as  has  been  held  in  the  case 
of  his  turning  her  out  of  doors  without  her  fault  And  the 
reason  and  justice  of  the  rule  would  be  fully  satisfied  if  the 
husband,  living  with  his  wife,  were  held  answerable  for  neces- 
saries supplied  to  her,  with  or  without  notice  of  prohibition ; 
but  where  there  was  express  prohibition,  then  the  jury  should 
be  instructed  that  the  word  "  necessaries  "  should  be  construed 
very  strictly.  It  is  said :  "  The  law  will  not  presume  so  much 
ill  as  that  a  husband  should  not  provide  for  his  wife's  neces- 
sities." (A)  This  should  not  be  presumed;  but  when  it  is 
proved,  the  law  ^nll  not  do  so  much  ill  as  to  leave  her  without 
necessaries.  The  later  authorities  seem  indeed  to  change,  and 
as  we  think  materially  for  the  better,  the  ground  upon  which 
the  liability  of  the  husband  for  necessaries  furnished  to  the  wife 
has  hitherto  rested.  Generally,  at  least;  it  has  been  put  upon 
her  agency  and  his  authority.  Undoubtedly  this  has  been 
stretched  very  far,  and  authority  to  contract  for  the  husband 
sometimes  implied  from  circumstances  which  not  only  suggest 
no  rational  probability  of  any  such  authority,. but  seem  to  be 
strongly  opposed  to  this  supposition ;  it  sometimes  appears  to 

(g)  Manbj  r.  Scott,  I  Sid.  122;  Bac    Bolton  v.  Pientioe,  Str.  1214;  Renaux  v. 
Abr.   Bar.    &   F.  (H) ;   Etherington    v.    Teakle,  20  E.  L.  &  E.  345. 
PaiTOt,  2  Ld.  Bayin.  1006,1  SalL  118;      (A)Ld.^a/«,mManby  v.Scott,lSid.l09. 
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be  a  legal  supposition,  not  only  without  fact,  but  opposed  to 
fact  It  seems,  indeed,  absurd  to  say  that  a  man  who  has 
driven  his  wife  from  his  house  and  his  presence,  and  manifested 
by  extreme  cruelty  his  utter  hatred  of  her,  was  all  the  time  con- 
stituting her  his  agent,  and  investing  her  with  authority  to  bind 
him  and  his  •property.  And  if  we  suppose  the  case,  where  a 
wife  perfectly  incapacitated  by  infirmity  of  body  or  mind  from 
making  any  contract  at  all,  is  supplied  with  necessaries  by  one 
who  finds  her  driven  from  home  and  ready  to  perish,  and  who 
now  comes  to  her  husband  for  indemnity,  we  cannot  doubt  that 
he  would  recover.  But  the  proposition  would  seem  too  absurd 
even  to  take  its  place  among  the  fictions  of  the  law,  that  the 
wife,  when  she  received  this  aid,  promised  in  the  husband's 
name  that  he  would  pay  for  it,  and  that  he  had  given  her  a  suf- 
ficient authority  to  make  this  promise  for  him.  For  these  and 
other  reasons  courts  now  show  a  tendency  to  rest  the  responsi- 
bility of  the  husband  for  necessaries  supplied  to  the  wife,  on 
the  duty  which  grows  out  of  the  marital  relation.  He  is  her 
husband ;  he  is  the  stronger,  she  the  weaker ;  all  that  she  has  is 
his  ;  the  act  of  marriage  destroys  her  capacity  to  pay  for  a  loaf 
with  her  own  mdney ;  and  as  all  she  then  possesses,  and  all  she 
may  afterwards  acquire,  are  his  during  life  and  marriage,  upon 
bim  must  rest,  with  equal  fulness,  if  the  law  would  not  be  the 
absolute  opposite  of  justice,  the  duty  of  maintaining  her  and 
supplying  all  her  wants  according  to  his  ability.  And  we  think 
this  plain  rule  of  common  sense  and  common  morality  is  be- 
coming a  rule  of  the  common  law.  (f) 

(t)  In  Head  v.  Legard,  4  E.  L.  &  E.  against  a   defendant,  who  has    been   a 

523,  the  husband  was  a  lunatic,  confined  lunatic,  for  things  supplied  for  the  neces- 

in  an  asylum  as  dangerous ;  and  the  plain-  sary  support  of  his  wife  during  the  lunacy. 

tiff  had  supplied  the  wife  with  necessaries.  It  appears    to    mo   that   the    defendant 

Hill,  of  counsel,  says,  arguendo :   "  Not  is  liable  in  such  an  action.    The  action  is 

only  has  it  never  been  decided  judicially  founded  on  this,  that  the  defendant  has 

that  by  the  mere  fact  of  marriage  a  man  taken  on  him  a  duty  —  having  contracted 

•confers  on  his  wife  an  irrevocable  authority  marriage  with  the  person  sustained  by  the 

to  bind  his  credit,  but  every  thing  tends  to  plaintin,  he  has  thereby  become  in  point 

-fihow  timt  her  right  so  to  do  is  derived  from  of  law  liable  for  her  maintenance,  and  if 

some  act,  real  or  supposed,  of  the  husband,  he  fails  to  provide  for  that  maintenance, 

•done  after  the  marriage,  and  which  he  must  except  under  certain  circumstances  which 

be  in  a  condition  to  persist  in  or  revoke."  justify  him  in  wiUiholding  it,  she  has  an- 

Pollockf  C.  B.,  said  :  **  This  rule  must  be  thority  to  pledge  his  credit  to  procure  it. 

discharged.     The  question  raised  by  it  is,  It  may  be  true  as  stated  by  Mr.  Hill,  that 

-whether  an    action  can    be    maintained  no  case  has  yet  arisen  in  which  this  pre- 
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*If  a  man'ied  woman  carries  on  trade,  and  her  husband  lives 
with  her  and  receives  the  profits,  or  they  are  applied  to  the 
maintenance  of  the  family,  the  law  presumes  that  she  was  his 
agent  in  this  trade,  and  had  his  authority  to  make  the  necessary 
purchases,  (j)  So  an  authority  may  be  presumed  from  habitual 
acts  of  agency,  or  from  confirmation,  which  may  be  express  or 
implied,  as  where  a  wife  was  in  the  habit  of  drawing,  indorsing, 
accepting,  or  paying  bills  and  notes  for  her  husband,  and  this 
be  knew  and  sanctioned,  his  authority  to  her  will  be  pre- 
sumed, (k)     Or  if  such  bills  *and  notes  are  usually  a  part  of  a 


ase  point  was  brought  before  any  court ;  to  all  the  personal  property  of  the  wife,  to 
bat,  on  the  other  hand,  none  of  the  dicta  all  her  earnings  and  acqwsitions,  and  to 
that  occur  in  any  of  the  cases  cited  furnish  the  measure  of  her  real  estate ;  it  also 
a  clew  to  decide' tlie  prescat  one  adversely  throws  on  him  the  obligation  to  support 
to  tlie  plaintiff."  Alderson,  B^  in  the  and  maintain  her."  And  in  8ykes  v. 
course  of  the  trial,  had  said :  "  It  is  a  Halstead,  1  Sondf.  Sup.  Ct.  483,  it  was 
monstrous  proposition,  that  a  man  who  hddy  that  where  a  husband  turns  his  wife 
drives  a  woman  out  of  doors,  who  hates,  away,  or  compels  her  to  go  by  ill-treatment, 
who  abominates  her,  actually  gires  her  and  refuses  to  provide  forhcr,  he  gives  her 
authority  to  make  contracts  for  him."  a  credit  with  the  whole  community,  al- 
He  and  Piatt ^  and  Martin,  BB.,  agreed  though  it  be  expressly  forbidden  by  him ; 
with  Pollock,  C.  B.  Martin^  B.,  said:  and  she  has  a  right  to  be  supported  by  him. 
"  My  brother  Aldcrson  has  stated  the  real  But  in  an  action  for  goods  supplied  to  the 
truth  respecting  the  obligation  of  the  dc-  wife  on  her  order  alone,  the  question  is  (in 
fendant  and  the  principle  of  his  liability  ;  the  absence  of  such  evidence  of  necessity 
namely,  that  by  contracting  the  relation'of  as  may  show  an  agency  in  law)  whether 
marriage,  a  husband  takes  on  him  the  there  was  any  agency  or  authority  in  fact, 
duty  of  supplying  his  wife  with  neoes-  and  not  whetner  the  goods  were  necessary, 
sarics ;  and  if  *he  does  not  perform  that  Bead  o.  Teakle,  24  £.  L.  &  £.  332. 
duty,  either  through  his  own  fault,  or  in  (j)  Petty  v.  Anderson,  2  C.  &  P.  38 ; 
consequence  of  a  misfortune  of  this  kind,  Clifford  v,  l)urton,  1  Bing.  199.  — But  in 
the  wife  has  in  consequence  of  that  relation  Smallpiece  v.  Dawes,  7  C.  &  P.  40,  where 
a  right  to  provide  herself  with  them,  and  A,  who  kept  a  fruit  shop  in  London,  be- 
the  husband  is  ^sponsible  for  them.  And  came  a  bankrupt  in  1824,  but  did  notsur- 
although  in  the  declaration  the  debt  sued  render  to  his  commission,  and  from  that 
on  is  alleged  to  be  the  debt  of  the  defend*  time  to  1 833  the  business  was  carried  on 
ant  contracted  at  his  request,  the  truth- is  by  his  wife,  to  whom  fruit  was  supplied, 
that  it  is  the  wife  who  contracts  the  debt,  between  1828  and  1832,  to  an  amount  ex- 
while  the  husband  is  responsible  for  it."  ceeding  £266,  and  evidence  was  given  to 
See  also,  Montague  r.  Benedict,  3  R  &  show  that  A  was  seen  in  London  a  few 
Cr.  631,  and  Seaton  v,  Benedict,  5  Bing.  times  between  1824  and  1833,  and  was 
28.  (In  these  very  interesting  cases  on  arrested  at  the  shop  in  1833,  and  that  he 
the  liability  of  the  husband  for  goods  fur-  attended  the  marriage  of  his  two  daugh- 
nished  to  the  wife,  Mr.  Smith,  in  his  work  ters  at  Maiy-le-bone  church ;  It  was  Iteid 
on  Contracts,  p.  286,  says  the  name  of  the  that  proof  of  these  facts  was  not  sufficient 
defendant  is  fictitious,  and  borrowed  from  to  go  to  the  jury  to  show  that  A's  wife 
Shakspeare's  Much  Ado  about  Nothing,  acted  as  ^his  agent,  so  as  to  charge  him 
the  defendant  being  actually  *'  a  highly  with  the  price  of  the  fruit, 
respectable  professional  gentleman,"  whose  (k)  Cotes  v.  Davis,  1  Camp.  485; 
name  is  not  given.)  A  similar  doctrine  Barlow  v.  Bishop,  1  East,  432;  Ftestwick 
was  laid  down  in  Shaw  v.  Thompson,  16  v,  Marshall,  7  Bing.  565.  His  auUiority 
PicJ^.  198,  (1834).  ShaWf  C.  J.,  in  that  to  her  to  make  notes  in  his  name  cannot, 
case  says;  "By  law  a  husband  is  entitled  however,  be  inferred  from  the  mere  fact 
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certain  business  which  is  intrusted  to  the  wife  by  the  husband, 
he  would  undoubtedly  be  held  liable  for  them.  Whether  a 
married  woman  can  borrow  money,  even  for  necessaries,  and 
her  husband  be  held  liable  on  his  implied  authority,  seems  not 
to  be  settled.  (/)  If  the  lender  can  show  that  the  money  was 
used  by  the  husband,  then  he  can  hold  him. 

When  the  cohabitation  with  the  husband  ceases,  and  they 
live  separately,  then  a  new  state  of  things  arises,  and  with  it 
new  rules  of  law.  The  wife  separates  from  her  husband,  either 
by  his  fault,  or  by  her  own,  or  by  mutual  consent  and  agree- 
ment.. In  the  first  case  she  carries  with  her  all  her  rights  to 
necessaries,  and  he  who  supplies  them  to  her  may  hold  her 
husband  liable  for  their  price,  (w)     And  we  deem  it  to  be  the 

that  he  knew  she  was  carrying  on  bnsi-  wife's    decease,   promised    to    repay  the 

ness,  and  that  she  gave  the  note  in  the  same,   **  when  convenient/'   but  said   he 

•course  of  such  business  ;  and  on  a  note  so  was  not  privy  to  the  loan,  ic  was  held  that 

.^ven  the  husband  is  not  liable  even  to  a  there  was  evidence  to  go  to  the  jnry  that 

Bona  fide  indorsee.     Reakert  v.  Sanford,  the  wife  had  borrowed  the  money  with  the 

5  Watts  &   Serg.   164.  —  Whenever  the  sanction  of  her  husband,  or  that  he  ratified 

husband   authorizes  the  wife  to  execute  the  act,  and  the  plaintiff  had  a  verdict. 

notes  in  his  name,  they  must  purport  on  West  v.  Wheeler,  2  C.  &  K.  714. 

their  face  to  be  made  in  his  behalf,  or  by        (m)  Bolton  u. Prentice, 2  Strange,  1214; 

ther  u8  af/ent^  or   he  will  not  be  bound.  Harris  r.  Morris,  4  Esp.  41  ;  Rawlyns  v. 

Minard  v.  Mead,  7  Wend.  68.  —  But  in  Vandyke,  3  Esp.  2.^)1 ;  Hodges  p.  Hodges, 

ithe  late  case  of  Lindus  v.  Bradwell,  5  C.  1  id.  441  ;  Aldis  i\  Chapman,  1  Selw.  ^. 

B.  58*2,  where  a  bill  of  exchange  addressed  P.    281;    McCutchen    v.    McGaliay,   11 

ito  "  William  B."  was   accepted  by  his  Johns.  281 ;  Houliston  r.  Smyth,  3  *Bing. 

•wife,  by  writing  her  own  name,  "Mary  127;  Howard  f.  Whetstone,  10 Ohio, 365 ; 

B."  upon  the  back,  which  was  presented  Emmett    v.    Nonon,    8    C.   &  P.   506; 

to  the  husband  after  it  became  due,  who  Clement  v.  Mattison,  3  Richardson,  93 ; 

said  he  knew  all  a}>out  it,  tliat  it  was  for  a  Fredd    r.    Eves,   4    Harring.  385  ;    Al- 

milliner's  bill,  and  that  he  would  pay  it  Icn  v,   Aldrich,   9    Fost.  63.    And  if  a 

shortly,  he  was  held  liable  as  acceptor,  wife  is  justified  in  leaving  her  husband,  a 

.although  he  had  not  expressly  authorized  request  on  his  part  that  she  will  return  will 

liis  wife  so  to  accept  the  bill.  not  determine  iiis  liability  for  necessaries 

(/)  At  law,  a  husband  is  not  liable  for  supplied  to   her  during  the    separation. 

:moncy  lent  to  the  wife,  unless  his  request  Emery  v.  Emery,  1  Young©  &  Jervis,  .501. 

ibe  averred  and  proved.    Stone  v.  Macnair,  Where,  however,  the  person  supplying  the 

7  Taunt.  432 ;  Stephenson  u.   Hardy,  3  wife  with  necessaries  relies  upon  her  hus- 

"Wils.  388 ;  Walkej  v.  Simpson,  7  Watts  hand's  ill-treatment  as  good  cause  for  her 

•&  Serg.  83 ;  Grendell  v.  Godmond,  5  Ad.  leaving  him,  he  must  show  affirmatively 

•&  Ell.  755 ;  Earle  V*.  Peale,  1  Salk.  387  ;  that  the  separation  took  place  in  conse- 

Darby  v.  Boucher,  id.  279.     In   equity,  quenco  of  tne  husband's  misconduct    It 

.however,  the  lender  will  be  allowed  to  is  not  enough  to  prove  that  there  were 

stand  in  place  of  the  tradesmen,  and  to  quarrels    and  personal    conflicts    between 

have  satisfaction  as  far  as  they  could  had  tliera,  unless  it  be  shown  that  the  husband 

.they  been  plaintiffs.     Harris  v.  Lee,  1  P.  was  the  offending  party.    Blowers  v.  Stor- 

Wms.  482,  Prec.  in  Chanc.  502 ;  Walker  tevant,  4   Denio,  46.     And  see   Reed  v, 

V.  Simpson,  supra;  Marlow  w.  Pitfield,  1  Moore,  6   C.   &  P.  200. — Perhaps  the 

P.  Wms.  558.     See  May  v.  Skey,  16  same  degree  of  cruelty  which  would  be 

Simons,  588,  18  Law  Jour.   308.    And  good  cause  for  a  divorce  would  be  suffi- 

where  money  was  advanced  to  the  wife  cient  to  authorize  the  wife  to  leave  her 

living  with  her  husband,  and  he,  after  the  husband,  and  charge  him  for  her  suppoxt. 
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same  thing  in  law,  as  well  as  in  reason,  whether  he  actually 
expels  her  from  his  •house  without  her  fault,  or  compels  her  to 
leave  his  house  by  cruelty  to  her,  or  by  his  misconduct  in  it,  as 
by  Introducing  a  prostitute  into  it.  (n)  The  dictum  of  Lord 
Eldon,  that  "  where  a  man  turns  his  wife  out  of  doors,  he  sends 
with  her  credit  for  her  reasonable  expenses,"  is  undoubtedly 
law.  (o) 

Where  husband  and  wife  live  together,  there  is  a  presumption 
of  law  arising  from  cohabitation,  that  the  husband  assents  to 
contracts  made  by  the  wife  for  the  supply  of  articles  suitable  to 
their  station,  means,  and  way  of  life,  (p)  But  when  this  co- 
habitation ceases,  then,  by  the  English  authorities,  the  pre- 
sumption of  law  is  against  his  assent ;  and  the  husband  is  not 
liable,  unless  such  presumption  be  rebutted  by  showing  his 
authority  from  the  nature  and  circumstances  of  the  separation, 
or  the  conduct  of  the  husband,  or  the  condition  of  the  wife,  and 
the  nature  of  the  articles  supplied  to  her.  (q)     And  where  the 

• 

(n)  In  the  case  of  Harwood  v.  Heffcr,  3  altbongh  thcv  were  not  legally  married, 

Taant.421,where  the  evidence  was  that  the  and    although    the    tradesman    knew  it. 

hnsband  treated  the  wife  with  great  cruelty,  Watson  v.  Threlkcld,  2  Esp.  637 ;  Robin- 

and  confined  her  in  her  chamber  under  pre-  son  v.  Kahon,  1   Camp.  245;  Blades  v. 

tence  of  insanity,  and  had  taken  another  Pree,  9  B.  &  C.  167.    But  cohabitation  is 

woman  into  his  house,  with  whom  he  cohalv  not  conclusive  evidence  of  an  authority  to 

itod,  and  on  this  the  wife  escaped;  the  Court  purchase  even  necessaries ;  and  it  may  be 

ofCommonPleas,in  1811,  apparently  over-  rebutted,  as  by  showing  that  the  husband 

looking  the  fact  of  the  husband's  cruel-  supplied  her  sufficiently  himself,  or  that  he 

t^,  did  not  think  that  the  mere  introduc-  gave  her  sufficient  ready  money  to  make 

tion  of  a  prostitute  into  the  family  was  the  purchases.    Manby  v.  Scott,   1  Sid. 

sufficient  to  justify  the  wife's  leaving,  and  109;  Resolution  iii.  2  Smith's  Lead.  Cas. 

taking  up  necessaries  on  her  husband's  (3d  ed.)  264.     Of  course  the  proof  of  such 

account.     But  this  doctrine  has  been  sub-  facts  lies  on  the  husband.     Cliiford  v.  La- 

Bequently  decidedly  condemned,  and  we  ton,  3  C.  &  P.  15. 

think  it  unsound.  See  Houliston  v.  Smyth,        {q)  The  English  authorities  are  uniform 

10  Moore,  482,  3  Bing.  127  ;  Hunt  v.  De  that  if  the  husband  and  wife  live  separate 

Blaquierc,  5  Bing.  562  ;  Fredd  v.  Eves,  4  and  apart,   the    presumption    of   law  is 

Harring.  385.    Itissaidby^ronmn,  C.  J.,  against    the     husband's     liability,    even 

in  Blowers  v,  Sturtevant,  4  Denio,  46,  for  the  wife's  necessaries,  and  that  the 

that  the  doctrine  contained  in  Harwood  v,  burden    of   proof  is    on  the  tradesman 

Heffer  cannot  be  law  in  a  Christian  conn-  to  show  that  the  separation  took  place 

try.  under    such    circumstances    as    to    con- 

(o)  Rawlins  v.  Vandyke,  3  Esp.  250.  tinue    the    husband's    liability.     Clifford 

And  see  Breinig  v.  Mcitzler,  23  Penn.  St.  v.  Laton,  3  C.  &  P.  15;  Mainwaring  v. 

Beps.  157.  Leslie,  2  id.  507  ;  Bird  v.  Jones,  3  Mann. 

(p)  Etherington  v.  Parrot,  1  Salk.  118 ;  &  Ryl.  121  ;  Edwards  v.  Towels,  5  Mann. 

McCutchen  r.  McGahay,  1 1  Johns.  281  ;  &  Grang.  624 ;  Hindley  v.  Wcstmeath,  6 

Fredd  v.  Eves,  4  Harring.  385.     Cohabi-  B.  &  C.  200 ;  Blowers  v.  Sturtevant,  4 

tation  is  so  strong  evidence  of  assent  and  Denio,  46 ;  Walker  v.  Simpson,  7  Watts 

authority  by  the  husband  that  he  will  be  &  Serg.  83  ;  Cany  v.  Patton,  2  Ashm.  140. 

liable  for  necessaries  furnished  the  wife,  But  in  Rumney  v.  Keyes,  7  New  Hamp. 
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husband  and  wife  live  'separate,  there  the  party  supplying  her 
may  be  regarded,  in  the  words  of  Lord  Mansfield,  as  standing 
in  her  place.  And  it  is  for  him  to  make  strict  inquiry  into  the 
terms,  cause,  and  character  of  the  separation ;  for  he  trusts  her 
at  his  peril.  If  the  separation  has  taken  place  by  the  husband's 
act,  and  against  the  wife's  will,  still,  if  it  be  for  her  adultery,  it 
was  so  far  a  justifiable  act  that  the  husband  is  no  longer  bound 
even  for  strict  necessaries  supplied  to  his  wife,  (r)  Whether 
this  rule  of  law  would  be  modiBed  by  the  power  given  in  nearly 
all  our  States  to  the  husband,  to  obtain  a  divorce  a  vinculo  from 
the  wife  for  her  adultery,  may  be  doubted.  We  see  no  good 
reason  why  it  should  be,  and  our  cases  which  touch  upon  this 
question  seem  to  adopt  the  English  view,  (s)  But  more  ques- 
tion may  exist  as  to  another  part  of  the  English  law  on  this 
subject ;  for  it  has  been  there  distinctly  decided  that  if  the  hus- 
band commits  adultery,  and  brings  his  adulteress  into  his  house, 
and  treats  his  wife  with  great  'cruelty,  and  then  turns  her  out 

571,  where  the  question  as  to  the  burden  furnished  the  wife  by  third  persons,  al 
of  proof  tmd  the  presumptions  of  law  in  thougph  thej  had  no  knowledge  of  the 
such  c&ae  were  much  discussed,  the  rule  is  elopement.  Brown  v,  Patton,  3  Humph, 
adopted  that  the  burden  of  proof  is  on  the  135  ;  McCutchen  u.  McGahaj,  11  Johns, 
husband  to  show  that  the  separation  was  281 ;  Uindlej  v.  Marquis  of  Westmeatb, 
not  through  his  fault,  and  nrtuid  faciei  his  6  B.  &  C.  200 ;  Cany  v.  Patton,  2  Ashm. 
liability  still  continues  for  nis  wife's  neces-  140.  However,  althongh  the  wife  be 
aarics.  See  also,  Frost  v.  Willis,  13  actually  guilty  of  adultery,  yet  (/"  coAoWto- 
Verm.  202  ;  Clancy  on  Husband  and  tion  continue,  the  husband  is*  still  liable  for 
Wife,  28.  her  necessaries.  Norton  v.  Fazan,  1  B.  & 
(r)  Hardie  v.  Grant,  8  C.  &  P.  512;  P.  226;  Harris  w.  Morris,  4  Esp.  41.  Let 
Hunter  v,  Boucher,  3  Pick.  289  ;  Child  v.  a  woman  be  ever  so  vicious,  yet  while  she 
Hardyman,  2  Strange,  875 ;  Mainwairing  cohabits  with  her  husband  he  is  bound  to 
V.  Sands,  1  id.  706 ;  Morris  t;.  Martin,  id.  provide  necessaries  for  her,  and  is  liable  to 
647.  And  in  such  case  no  notice  to  the  the  actions  of  such  persons  as  furnish  her 
tradesman  of  the  wife's  adultery  and  sepa-  with  them ;  for  his  bargain  was  to  take  her 
ration  is  necessary  in  order  to  discharge  for  better  or  for  worse.  Per  HoU,  C.  J., 
the  husband  from  tiis  liability.  Morris  v.  in  Robison  v.  Gosnold,  6  Mod.  171.  For 
Martin,  1  Strange,  647  ;  Mainwairing  v.  continued  cohiU)itation  after  knowledge  of 
Sands,  id.  707.  —  Or  if  any  notice  isneces-  her  adultei^  is  a  condonation  of  her  of- 
sary,  general  notoriety  is  sufficient.  Parker,  fence.  Quincy  v,  Quincy,  10  New  Hamp. 
C.  J.,  in  Hunter  v,  Boucher,  3  Pick.  289.  272  ;  Hall  v.  Hall,  4  id.  462.  And  even 
And  in  like  manner  if  the  husband  and  if  the  husband  had  no  knowledge  of  her 
wife  live  apart  by  consent,  he  paying  her  adultery,  yet  if  he  continue  to  Uve  witii 
a  sufficient  maintenance,  he  is  not  liable  her  he  would  be  liable  for  her  necessaries; 
for  her  necessaries,  she  having  been  guilty  for,  as  we  have  before  seen,  any  man  living 
of  adultery  after  the  separation.  Cra^  witii  any  woman,  a»  man  and  wife,  is  liable 
V.  Bowman,  6  Mod.  147.  And  the  same  for  her  support,  although  they  were  never 
rule  applies  where  the  wife  voluntarily,  married,  and  tlie  tradesman  knew  it 
and  without  any  fault  in  the  husband,  Watson  v.  Threlkeld,  2  Esp.  637 ;  Robin- 
elopes  from  him,  but  has  not  been  guilty  son  v.  Nahon,  1  Camp.  245 ;  Blades  t^. 
of  actual  adultery ;  in  such  case  the  bus-  Free,  9  B.  &  C.  167. 
band  cannot  be  made  liable  for  necessariea        (s)  See  Hunter  v.  Boucher,  3  Pick.  291. 
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into  the  streets,  and  she  afterwards  commits  adultery,  and  then 
being  repentant,  offers  to  return  to  him,  and  is  wholly  without 
means  of  subsistence,  nevertheless  no  action  for  furnishing  her 
with  necessaries  is  maintainable,  {t)  But  this  is  certainly  very 
severe  law,  and  our  courts  would  be  very  reluctant  to  apply  it. 
If  the  husband  rests  his  defence  upon  the  wife's  adultery,  it 
must  be  very  strictly  proved,  and  a  verdict  in  an  action  for 
criminal  conversation  is  not  admissible  as  evidence  to  prove 
it.  (u)  If  after  such  adultery  the  husband  receives  her  back  into 
his  house,  he  must  maintain  her  as  before ;  and  cannot  dis- 
charge himself  of  his  liability  for  necessaries  supplied  to  her  but 
by  proof  of  a  new  act  of  adultery,  (v) 

If  the  wife  leaves  the  husband  without  just  cause,  and  re- 
fuses to  cohabit  with  him,  then  it  is  certain  that  she  loses  all 
right  to  a  maintenance  from  him.  For  the  opposite  rule  would 
encourage  a  wilful  breach  of  the  marriage  vow  and  duty,  and 
weaken  the  wholesome  influences  which  keep  together  those 
who  have  solemnly  agreed  to  live  together,  (w)     *By  the  civil 

(t)  Govier  v,  Hancock,  6  T.  R.  608.  of  doors."    And  where  the  hashand  left 

And  it  has  likewise  been  held  in  England  his  wife,  who  had  been  guiltj  of  adultery/ 

that  a  husband  is  not  liable  to  the  penalty  still  living  in  his  house,  with  two  children 

of  Stat.  .5  Geo.  4,  c.  83,  4  3,  for  neglecting  bearing  his  name,  ho  was  held  liable  for 

and  refusing  to  maintain  his  wife,  who  has  necessaries  supplied  her,  by  one  who  did 

left  him  and  committed  adultery,  although  not  know  the  circumstances.    Norton  v, 

he  has  himself  since  her  departure  been  Fazan,  1  B.  &  P.  226. 
goiltyofthe same  crime.     King  v.  Flintan,         (w)  Manbvr.  Scott,  1  Sid.  129;  Brown 

1  B.  &  Ad.  227.  V,  Patton,  3  humph.  135  ;  McCutchen  r. 

(m)  Hardie  v.  Grant,  8  C.  &  P.  512.  McGahay,   11    Johns.   281;    Hindley  v. 

Because  it  is  res  inter  alias  partes.  Marquis  of  Westmeath,  6  B.  &  C.  200 ; 

(v)  Harris  v.  Morris,  4  Esp.  41.  This  Williams  v.  Prince,  3  Strob.  L.  490 ;  Al- 
was  an  action  of  assumpsit  to  recover  for  len  v.  Aldrich,  9  Post.  63.  —  If,  however, 
necessaries  furnished  to  the  defendant's  she  offers  to  return,  not  having  been 
wife.  It  appeared  that  the  wife  ||ad  for-  guilty  of  adultery,  and  the  husband  re- 
medy elopea  for  adultery,  and  been  in  the  fuses  to  receive  tier,  his  liability  for  her 
Magdalen  Asylum ;  but  that  the  defendant  future  necessaries  is  thei-eby  revived. 
had  afterwards  taken  her  back.  Held,  McCutchen  v.  McGahay,  1 1  Johns.  281  ; 
that  under  these  circumstances  he  was  Clement  v.  Mattison,  3  Bichardson,  93 ; 
liable.  Lord  iCenyo/i  said :/' With  respect  Cunningham  v.  Irwin,  7  S.  &  K.  247. — 
to  her  having  &en  formerly  guilty  of  And  if  such  application  is  made  to  the 
adultery,  and  having  been  in  the  Magdalen  husband  by  some  third  person  on  behalf 
Asylum,  though  an  adulterous  elopement  of  the  wife,  and  he,  without  questioning 
will  prevent  the  husband  from  being  liable  such  third  person's  authority,  put  his  re- 
for  articles  furnished  to  the  wife  during  fusal  on  some  other  ground,  it  will  be 
the  term  of  her  elopement,  that  is  no  equivalent  to  a  personal  application  by  the 
answer  now.  The  husband  has  taken  her  wife  herself.  McGahay  v.  Williams,  12 
back,  and  she  was  from  that  time  entitled  Johns.  293.  —  So  if  husband  and  wife 
to  dower ;  she  was  sponte  retrcKta,  and  of  separate  by  consent,  and  provision  is  made 
coarse  entitled  to  maintenance  during  by  him  for  her  maintenance,  if  the  wife, 
coverture,  if  her  husband  turned  her  out  during  such  separation,  purchase  neoessa- 
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law  also,  if  a  wife  leave  her  husband  without  his  fault,  he  is  not 
obliged  ei  aliquolUer  subminislrare.  (x)  But  if  after  deserting 
him  she  offers  to  return,  we  think  his  obligalion  to  receive  her 
or  maintain  her  must  depend  upon  the  circumstances  of  her 
separation,  and  its  length,  and  her  conduct  during  the  separa« 
tion.  If  no  sufficient  objection  arises  from  these  circumstances, 
then  he  is  bound  to  receive  her;  otherwise  not.  (y)  We  repeat, 
therefore,  that  if  the  wife  lives  separate  from  her  husband,  it  is 
obvious,  from  the  many  questions  which  may  be  raised,  that  it 
is  incumbent  on  one  who  would  supply  her  with  necessaries 
on  the  husband's  credit,  but  without  his  express  authority,  to 
look  cautiously  into  all  the  facts  and  circumstances,  (z) 

When  the  separation  takes  place  by  the  consent  and  agree- 
ment of  both  parties,  something  of  uncertainty  arises,  from  the 
conflict  between  the  unwillingness  of  the  law  to  permit  and 
sanction  such  violation  of  marriage  obligation  and  duty,  on  the 
one  hand,  and  on  the  other  its  disposition  to  allow  such  a  sepa- 
ration under  circumstances  which  give  it  a  color  of  reason,  and 
to  hold  all  parties  to  their  contracts  made  in  relation  to  it,  so 
•far  as  may  be  done  without  placing  the  power  of  a  dissolution 
of  marriage  too  much  in  the  hands  of  the  married  parties.  Thus, 
it  is  said  by  Sir  William  Scott,  that  the  obligations  of  the  mar- 
riage contract  are  not  to  be  relaxed  at  the  pleasure  of  one 
party,  or  at  the  pleasure  of  both,  (a)  And  it  is  well  settled  that 
they  cannot  by  any  contract  destroy  each  other's  rights.  Let 
the  covenant  of  separation  be  never  so  formal  or  solemn,  either 
party  may  at  any  time  insist  upon  a  restoration  of  all  the  rights 
which  belong  to  the  relation  of  marriage,  (b)     But  if  after  such 

ries,  and  the  parties  Bttbseqaently  cohabit  Ham  Scott,  in  commenting  upon  a  plea  in 

together,  the  husband  will  be  liable  for  bar  to  a  suit  for  the  restit4ition  of  conjugal 

them.     Rennick  v.  Ficklin,  3  B.  Mon-  rights,    observed :     "  The    seventh    and 

roe,  166.  eighth  articles   plead    the    circumstance 

(x)  Dig.  Lib.  23,  Tit.  3.  which  led  to  the  deed  of  separation,  and 

(y)  In  Henderson  v.  Stringer,  2  Dana,  the  deed  is    exhibited.      The  objection 

293,  it  is  said :  "  If  she  offers  to  return,  taken  against  these  articles  is,  that  deeds 

and  he,  without  sufficient  cause,  refuses  to  of  separation  are  not  pleadable  in  the 

receive  her,  his  liability  is  revived."  ecclesiastical  court,  and  most    certainly 

(z)  See  Blowers  v.  ^turtevant,  4  Denio,  ther  are  not,  if  pleaded  as  a  bar  to  its  fnr- 

46.  ther  proceedings ;  for  this  court  considers 

(a)  See  Evans  v.  Evans,  1  Hagg.  Con-  a  private  separation  as  an  illegal  contract, 

sist.  R.  118  ;  Oliver  v.  Oliver,  id.  364.  implying    a    renunciation   of   stipulated 

{b)  Mortimer  v.  Mortimer,   2  Hagg.  duties  —  a   dereliction    of  those  mutual 

Consist.  R.  318.    In  this  case,  Sir  Wu-  offices  which  the  parties  are  not  at  liberty 
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a  Meed,  and  a  separation  consequent  upon  it,  the  husband  in- 
stitutes proceedings  to  recover  the  society  of  his  wife,  the  deed, 
though  no  bar,  may  still  be  evidence  as  to  the  character  of  the 
separation,  and  if  this  be  shown  to  have  arisen  from  his  mis- 
conduct, either  by  the  deed  itself  or  otherwise,  he  cannot  suc- 
ceed, (c)  Nevertheless,  where  such  separation  is  made  by  an 
instrument  to  which  a  third  person  is  a  party,  and  is  a  trustee 
for  the  wife,  and  the  husband  agrees  with  this  trustee  to  give 
him  a  sufficient  sum  for  her  maintenance,  such  trustee  may 
maintain  an  action  on  the  agreement,  (d)     And  if  the  trustee 

to  desert  —  an  assumption  of  a  false  char-  ill,  in  consideration  of  a  great  sum  which 

acter  in  both  parties  contraiy  to  the  real  she  gave  him  out  of  her  separate  estate, 

^aJtus   personoRj  and    to   the    obligations  consented  to   her    living  alone,  executed 

which  both  of  them  have  contracted  in  the  articles  of  separation,  and  covenanted  (under 

sight  of  God  and  man,  to  live  together,  a  laige  penaltv),  'never  to  disturb  her  or 

'  till  death  them  do  part,'  and  on  which  any  person  with  whom  she  should  live ; ' 

the  solemnities  both  of  civil  society  and  of  that  she  lived   with  her  mother,  at  her 

religion  have  stamped  a  binding  authority,  own  earnest  desire ;  and  that  this  writ  of 

from  which  the    parties    cannot  release  habeas  corpus  was  taken  out  with  a  view  of 

themselves  by  any  private  act  of  their  seizing  her  bv  force,  or  some  other  bad 

own,  or  for  causes  which  the  law  itself  has  purpose."    The  court  held  this  agreement 

not  pronounced  to  be  sufficient,  and  suffi-  to  be  a  formal  renunciation  by  the  husband 

ciently  proved."      See  also,  Sullivan  v.  of  his  marital  right  to  seize  her,  or  force 

Sullivan,  2  Adams,  £cc.  R.  303  ;  Smith  her  back  to  live  with  him.    And  they  said 

V.  Smith,  2  Hagg.  £cc.  R.  (supp.)  44,  n.a.  that  any  attempt  of  the  husband  to  seize 

— Although  a  deed  of  separation  upon  her  by  force  and  violence  would  be  a 

mutual  agreement,  on  account  of  unhappy  breach  of  the  peace.    They  also  declared, 

differences,  contain    a  covenant  not    to  that  any  attempt  made  by  the  husband  to 

bring  a   suit  for  restitution  of   conjugal  moleBt  her,  in  her  present  return  froni  West- 

rights,  yet  it  is  no  bar  to  such  a  suit,  minster  Hall,  would  be  a  contempt  of  the 

Weetmeath  r.  Westmeath,  2  Haeg.  Ecc.  court.    And  they  told  the  lady  she  was  at 

R.  (supp.)  115.  —  That  deeds  of  separa-  full  liberty  to  go  where-  and  to  whom  she 

tion  between  husband  and  wife  amount  to  pleased.   'And  where  the  wife  voluntarily 

nothing  more  than  a  mere  permission  to  lived  apart  fh>m  her   husband,  without 

one  party  to  live  separate  from  the  other,  coercion  on  the  part  of  any  one,  it  was  held 

and  comer  no  release  of  the  marriage  that  the  writ  of  habeas  corpus  should  not  be 

contract  on  either  party,  and  that  neither  granted  to    her  husband,  but  that    the 

can  violate  them,  see  Warronder  v.  Warren-  remedy,  if  there  was  no  cood  cause  for  her 

der,  2  Clark  &  Finn.  561  ;  Lord  St.  John  t^.  remaining  apart,  was  solely  in  the  Eccle- 

Lady  St.  John,  1 1  Yes.  526, 532 ;  Wilkes  v,  siastical  Courts.    Ex  parte  Sandiland,  12 

Wilkes,  2  Dickens,  791 ;  Marquis  of  West-  E.  L.  &  E.  464. 

Aeath 9.  Marchioness  of  Westmeath,  1  Dow        {d)  Jee  v,  Thurlow,  2  B.  &  C.  547,  4 

&  Clark,  519;  Guth  V.  Guth,  3  Bro.  C.  C.  D.  &  R.  11 ;  Wilson  v.  Mushett,  3  B.  & 

614,  seems  contra;  but  this  case  is  not  of  Ad.  743.    In  this  case  the  defendant  gave 

good  authority.  ~  a  bond  to  A  &  B,  conditioned  for  the  pay- 

(c)  Rex  V.  Maiy  Mead,  1  Burr.  542.  ment  of  an  annuity  to  his  wife,  unless  she 

This  case  was  a  writ  of  habeas  corpus,  at  should  at  any  time  molest  him  on  account 

the  instance  of  a  husband  to  bring  up  the  of  her  debts,  or  for  living  apart  from  her. 

body  of  his  wife,  who  had  separated  from  By  indenture  of  the  same  date  between  the 

him,  and  who  was  then  livms  with  her  above  parties  and  the  wife,  reciting  that 

mother.    The  mother  brought  ner  daugh-  defendant  and  his  wife  had  agreed  to  live 

ter  into  court,  and  the  substance  of  the  re-  separate  during  their  lives,  and  that,  for 

turn  on  the  writ  of  habeas  corpus  was,  the  wife's   mamtenance,  defendant    had 

"  that  her  husband  having  asea  her  very  agreed  to  assign  certain  premises,  &c.,  to 
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•agrees  to  hold  the  husband  harmless  on  his  liability  for  his 
wife,  and  indemnify  him  against  any  further  expenditure  for 
her,  the  husband  may  maintain  an  action  on  such  agree- 
ment, (e)  Without  the  intervention  of  such  third  party,  the 
husband  and  wife  cannot  contract  together,  being  but  one  per- 
son in  the  view  of  the  law.  (/)  But  such  agreement  must  be 
absolute  and  unconditional,  and  not  dependent  upon  the  con- 
tingency of  a  future  separation,  nor  upon  the  wife's  future  con- 
sent to  live  separate,  for  then  it  is  regarded  as  an  inducement 
to  separation,  and  is  therefore  wholly  'void,  (g-)  And  if  the 
covenant  be  in  general  to  pay  an  annuity  to  the  wife,  the  con- 

A  and  B,  and  had  given  tlicm  an  .annuity  See  also,  Logan  v.  Birkett,   I    Mj.    & 

bond  as  above  mentioned;  it  was  wit-  Keene,  225. 

neascd  that  defendant  assigned  the  premi-  (e)  Summers  v.  Ball,  S  M.  &  W.  596, 
ses,  &c.,  to  them,  in  trust  lor  the  wife,  and  where  a  deed  of  separation  between  hns- 
he  covenanted  to  A  and  B  to  live  separate  band  and  wife  contained  a  covenant  by 
from  her,  and  not  molest  her  or  interfere  the  wife  and  her  trustees,  that  she,  her  ex- 
with  her  property ;  and  power  was  given  ecutors  or  administrators,  or  the  trustees 
her  to  dispose  of  the  same  by  will,  and  to  or  some  or  one  of  them,  should  and  would 
sell  the  assigned  premises,  &c.,  and  buy  at  all  times  save,  defend,  and  keep  harm- 
estates  or  annuities  with  the  proceeds.  The  less  and  indemnified  the  husband  from  and 
wife  covenanted  with  the  defendant  to  against  the  debt  or  debts,  sum  or  sums  of 
maintain  herself  during  her  life  out  of  the  money,  which  she  the  wife  had  then,  at 
above  property,  unless  she  and  the  de-  the  time  of  the  making  of  the  indenture, 
fendant  should  afterwards  a^rce  to  live  contracted,  or  which  she  should,  at  any 
together  again ;  and  that  he  sTiould  be  in-  time  thereaf^er^  during  the  separation, 
dcmnificd  from  her  debts.  The  indenture,  contract.  Heldy  that  this  covenant  indo- 
(except  as  to  the  assignment,)  and  also  ded  debts  previously  contracted  by  the 
the  bond,  were  to  become  void  if  the  wife  wife  for  necessaries  while  living  with  tibe 
should  sue  the  defendant  for  alimony,  or  husband. 

to  enforce  cohabijation.    And  it  was  pro-  (/)  Co.  Litt.  112,  a. ;  Reeve's  Dom. 

vided  that  if  the  defendant  and  his   mfe  Bel.  89,  90;  Marshall  v.  Button,  8  T.  B. 

sliould  thereafter  anree  to  live  together  again ,  545  ;  Carter  v.  Carter,  14  Sm.  &  Mar.  59. 

such  cohabitation  should  in  no  way  alter  tlie  He  cannot  convey  property  directly  to  her. 

trusts  created  by  the  indenture.     There  was  Martin  v.  Martin,  1  Greenl.  394.  —  There 

no  express  covenant  on  the  part  of  the  is  a  recent  case  upon  this  point,  decided 

trustees.      The    defendant  and  his  wife  by  the  Supreme  Court  of  Massachusetts, 

separated,  and  afterwards  lived  together  by  the  name  of  Jackson  v.  Parks,  not  yet 

again  for  a  time,  and  this  fact  was  pleaded  reported.    It  was  assumpsit  on  two  prom- 

to  an  action  by  the  trustees  upon  the  an-  issory  notes,  made  by  the  defendant's  tes- 

nuity  bond,    as  avoiding  that   security,  tator  to  the  plaintiff,  his  wife,  during  oty- 

H^ctf  on  demurrer  to  the  plea,  that  the  erture.    The  consideration  of  the  notes 

reconciliation  was  no  bar  to  an  action  on  was  certain  property  which  the  plaintiff 

this  bond,  since  it  did  not  appear  that  the  held  in  her  own  right,  which  paasea  to  her 

bond,  and  the  indenture  of  even  date  with  husband.    The  court  held  that  the  action 

it,  were  not  really  executed  with  a  view  to  could  not  be  sustained.    In  Sweat  r.  Hall, 

immediate  separation ;  and  although  there  8  Verm.  187,  the  same  doctrine  has  been 

might  be  parts  of  the  indenture  which  a  established. 

court  of  equity  would  not  enforce  under  (g)  Westmeath  v.  Salisbury,  5  Bligb, 

the  circumstances,  yet  there  was  nothing,  N.  S.  393 ;  Durant  v.  Titley,  7  Price,  577; 

on  a  view  of  the  wfiole  instrument,  to  pre-  Hindlev  v.  Westmeath,  6  B.  &  C.  200 ; 

vent  this  court  from  giving  effect  to  the  Jee  r.  Thurlow,  2  B.  &  C.  547 ;  Jones  v. 

clause  which  provided  for  a  continuance  of  Waitc,  9  C.  &  F.  101. 
the  trusts  notwithstanding  a  reconciliation. 
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sideration  for  it  being  the  separation,  and  in  the  nature  of  a 
continaing  consideration,  a  subsequent  reconciliation  and  co- 
habitation discharges  the  husband  from  his  obligation,  (h)  But 
the  agreement  may  be  expressly  to  pay  to  her  or  for  her  use 
such  annuity  during  her  life,  and  then  it  is  not  affected  by  a 
subsequent  cohabitation,  (t)  And  it  would  seem  that  if  the 
annuity  is  expressly  to  be  paid  during  the  continuance  of  a 
separation  by  mutual  consent^  and  the  husband  forfeits  his 
marital  rights  by  his  own  misconduct,  he  can  no  longer  put  an 
end  to  the  separation,  nor  to  his  obligation  to  pay  the  an- 
nuity, (j)  And  if  such  agreement  to  pay  an  annuity  do  not 
expressly  except  adultery  on  her  part,  neither  that  nor  a  divorce 
because  of  it  would  discharge  his  obligation.  (A;)  But  it  must 
•be  remembered  that  such  divorce  in  England  would  be  only 

{k)  Scholey  v.  Goodman,  1  C.  &  P.  36.  annuity  settled  upon  her,  than  to  continue 

(t)  Wilson  V.  Mnshett,  3  B.  &  Ad.  743.  separate." 
In  this  case  Lord  Tenlerden,  C.  J.,  said :        [j)  Whoregood  v.  Wboregood,  1  Ch. 

"  I  think  it  is  impossible  for  us,  sitting  in  Cas.  250. 

a  court  of  law,  to  say  that  this  deed,  and        [k)  Banjon  v.  Batley,   8  Bin^.  256  ; 

the  bond  on  which  the  action  is  brought,  Jee  v.  Thurlow,  2  B.  &  C.  547.  By  deed 

were  avoided  hy  the  reconciliation  alleged  of  three  parts,  between  husband  and  wife 

in  the  plea.    The  ar^ment  for  the  de-  and  trustee,  reciting  that  differences  ex- 

fendant  must  be,  that  if  the  husband  and  isted,  and  that  the  husband  and  wife  had 

wife  had  flfreed  to  live  together  again,  agreed  to  live  separate,  the  husband  cov- 

eyen  for  a  ^w  hours,  and  afterwards  scp-  enantcd  to  pay  an  annuity  to  the  wife,, 

arated,  all  the  proTisions  of  the  deed  were  during  so  much  of  her  life  as  he  should 

put  an  end  to  by  condonation.    I  think  live,  and  the  trustee  covenanted  to  indem- 

that  upon  this  deed  we  cannot  come  to  nify  the  husband  against  the  wife's  debts, 

such  a  conclusion.    Whether  a  court  of  and  that  she  should  release  all  claim  of 

equity  would  enforce  all  the  trusts  or  not  jointure,  dower,  and  thirds,    ffe/d,  that 

is  a  question  with  which  we  have  nothing  this  deed  was  legal  and  binding,  and  that 

to  do.    One  proviso  of  the  deed  is,  that  if  a  plea  by  the  husband  that  the  wife  sued 

the  defendant  and  his  wife  shall  thereafter  in  the  Ecclesiastical  Court  for  restitution 

agree  to  cohabit  again,  such  cohabitation  of  conjugal  rights,  and  that  he  put  in  an 

shall  in  no  way  alter  the  trusts  thereby  allegation  and  exhibits,  charging  her  wi^ 

created,  but  they  shall  stand  valid,  and  of  adultery,  and  that  a  decree  of  divorce  a 

as  full  eiibct  to  all  intents  and  purposes,  meruae^^oivwas  in  that  cause  pronounced^ 

as  well  during  such  cohabitation  as  in  was  not  a  sufficient  answer  to  an  action  by 

case  they  again  live  separate;  and  it  is  the  trustee  for  arrears  of  the  annuity, 

said  that  this  is  inconsistent  with  other  Abbottf  C.  J. :  "  The  only  question  is  npon< 

parts  of  the  instrument  of  separation.  But  the  sufficiency  of  the  plea.    It  has  beeik 

I  do  not  see  the  objection.     The  settle-  decided  that  a  plea  stating  the  commission 

ment  made  on  the  wife  may  have  been  in-  of  adultery  by  the  wife  is  not  sufficient,, 

tended  to  continue  at  all  events  as  an  al-  upon  this  ground,   that  if  the  husband, 

lowanoe  in  the  nature  of  pin-money.    At  when  executing  such  a  deed  as  this,  thinks 

least,  I  cannot  say  that  a  deed  like  this  proper  to  enter  into  an  unqualified  cove- 

becomes  altogether  void  on  a  reconcilia-  nant  he  must  be  bound  by  it.    Had  he 

tion.^  It  would  be  contrary  to  the  express  wished  to  make  the  non-commission  of 

provision  of  the  deed,  inserted,  pernaps,  adultery  a  condition  of  paying  the  annuity 

m  contemplation  that  the  wife  might,  un-  to  his  wife,  he  should  have  covenanted  to 

der  some  circumstances,  choose  rather  to  pay  it  quam  diu  casta  vixerit" 
live  with  her  husband  again,  enjoying  the 
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(unless  by  act  of  Parliament)  a  mensa  et  thoro;  whereas  in 
this  country  it  would  be  a  vinculo,  and  thus  might  perhaps  put 
an  end  to  such  obligation. 

If,  upon  such  separation,  property  has  been  settled  on  the 
wife  and  children  for  their  support,  it  would  be  upheld  against 
subsequent  creditors,  unless  the  settlement  were  shown  to  be 
without  good  faith.  (/) 

If  there  be  separation  by  consent,  and  a  specilGic  sum  settled 
upon  the  wife,  which  is  reasonably  sufficient  for  her  necessities, 
then  the  husband  is  not  liable  for  necessaries  supplied  to 
her.  (m)  Nor  is  he  so  liable  even,  if  the  party  so  furnishing 
goods  did  not  know  of  the  provision  made  for  the  wife ;  unless 
this  party  had  supplied  her  before,  and  the  separation  was 
recent  and  not  notorious ;  (n)  the  fact  of  separation,  if  he  knew 
it,  was  enough  to  put  him  upon  inquiry.  But  the  party  sup- 
plying necessaries  to  a  separated  wife  is  'not  bound  to  show 
that  no  provision  is  made  for  her;  if  the  husband  undertakes 
to  relieve  himself  from  his  liability  by  the  fact  of  such  provision, 
the  burden  of  proving  it  lies  on  him ;  (o)  and  if  it  be  inadeqate 

(/)  Hobhfi  V.  Hull,  1    Cox,  445 ;  Sto-  lectly  repudiated  in  the  late  case  of  Mizen 

phens  V.  Olive,  2  Brown,  C.  C.  91 ;  Nunn  v.  Pick,  3  M.  &  W.  481,  and  Alderson,  B., 

V.  Wilsmore,  8  T.  H.  521 .  there  said  :  "  I  do  not  see  how  notice  to 

(mi  Angicr  V.  Angier,  Gilb.  £q.  R.  152;  the   tradesman  can  be  material.      The 

Stephens  v.  Olive,  2  Bro.  C.  C.  90 ;  Todd  question  in  all  these  cases  is  one  of  au- 

V.  Stokes,  I  Salk.  11<6,  1  Ld.  Eaym.  444.  thority.    If  a  wife,  livine  separate  from 

This  alk)wance  mnst  be  reasonably  suffi-  her  husband,  is  suppliea  by  him  -with 

cient  for  the  wife  to  the  satisfaction  of  a  sufficient  funds  to  support  herself — with 

juiy;  and  the  mere  acquiescence  on  the  every  thing  proper  for  her  maintenance 

part  of  the  wife  in  the  sum  paid  will  not  and  supix>rt,  then  she  is  not  liis  agent  to 

necessarily  exonerate  the  husband.  Hodg-  pledge  his  credit,  and  he  is  not  liable."   It 

kinson  v.  Fletcher,  4  Camp.  70 ;  Liddlow  has  Hkewise  been  held  in  this  country  that 

V,  Wilmot,  2   Starkie,  87 ;    Emmett  v.  if  the  tradesman  was  not  accustomed  to 

Norton,  8  C.  &  P.  506.    The  sum  stipu-  trust  the  wife  before  separation,  neither 

lated  by  the  husband  must   have  been  express  notice  nor  general  notoriety  of  the 

actually  paid,  or  the  husband  is  not  dis-  fact  of  separation  is  necessary  to  dischaige 

cha]*ged,  and  the  wife  is  not  driven  to  her  the  husband.    Cany  v.  Patton,  2  Ashm. 

remedy  on  the  instrument  bf  separation,  140.    And  see  Baker  v.  Barney,  8  Johns, 

but  may  bind  her  husband  on  her  con-  72;  Mott  v.   Comstock,  8   Wend.  544; 

tracts.    Nurse  v.  Craig,  5  B.  &  P.  148;  Wilson  v.  Smyth,  1  B.  &  Ad.  801. 

Hunt  V.  De  Blaquiere,  5  Bing.  550.  (o)  See  Frost  v.  Willis,  13  Verm.  208 ; 

(n)  In  Rawlins  v.  Van  Dyke,  3  Esp.  Rumnoy  v.  Keyes,  7  New  Hamp.  571 ; 

250,  Lord  Eldon  is  reported  to  have  held,  Clancy  on  Husband  and  Wife,  28.    But 

that  in  cases  of  separation  between  man  in  Mott  v.  Comstock,  8  Wend.  544,  it  was 

and  wife,  if  the  traaesman's  demand  is  for  held,  that  if  a  husband  professes  to  provide 

necessaries,  it  is  incumbent  on  the  bus-  for  his  wife,  who  lives  apart  from  him,  it 

band,  in  order  to  discharge  himself,  to  is  incumbent  upon  a  party  who  has  beat 

show  that  the  tradesman  had  notice  of  the  expressly  forbidden  to  give  her  credit  to  show 

separation.     But  this  doctrine  was  di-  clearly  and  affirmatively  that  the  husband 
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or  not  duly  paid,  he  is  liable,  (p) .  But  he  is  not  liable,  even  if 
the  separation  were  not  by  deed,  and  there  is  no  written  agree- 
ment between  them  as  to  the  allowance,  if  it  be  in  fact  paid  to 
her.  (q)  And  he  is  also  under  no  liability  if  sufficient  necessa- 
ries be  provided  for  her  by  another  person,  and  none  by  him.  (r) 
The  rule  of  law  is,  that  if  a  wife  be  separated  from  her  hus- 
band, with  her  consent,  he  is  liable  for  necessaries  supplied  to 
her  only  where  in  fact  she  has  no  other  means  of  obtaining 
them.  But  under  any  circumstances  of  separation,  the  husband 
may  be  •held  to  answer  to  articles  of  the  peace  against  him,  if 
occasioned  by  his  violent  conduct  towards  her,  (s)  and  even 
held  liable  to  pay  the  bill  of  the  attorney  whom  she  employs 

did  not  supply  her  with  necessaries  snit-        (q)  No  deed  of  separation  is  actaally 

able  to  her  condition,  before  he  can  charge  necessary ;  it  is  sufficient  if  a  separation 

him  for  supplies  furnished  her ;  and  this  actually    took     pUce.      Hodgkinson    r. 

seems  to  be  the  better  law.    But  in  Mc-  Fletcher,  4  Camp.  70 ;  Emery  v.  Neigh- 

Clallen  v.  Adams,  19  Pick.  333,  where  the  hour,  2  Halst.   142 ;  Lockwood  v.  Tho- 

wife  of  the  defendant,  being  afflicted  with  m^s,  12  Johns.  248 ;  Kimball  v,  Keyes,  11 

a  dangerous  disease,  was  carried  by  him  Wend.  33.    But  if  the  separate  mainte- 

to  a  distance  from  his  residence,  and  left  nance  be  secured  by  deed,  it  is  held  that 

under  the  care  of  the  plaintiff  as  a  sur-  the  deed  is  void  unless  executed  by  a  tms- 

geon,  and  after  the  lapse  of  some  weeks,  tee  on  the  part  of  the  wife.    Ewers  v. 

the  plaintiff  performed  an  operation  on  Hntton,  3  Esp.  255. 
her  for  the  cure  of  the  disease,  soon  after        (r)  It  is  immaterial  from  what  sonroe 

which  she  died,  it  was  held,  in  an  action  the  wife's  provision  comes,  provided  it  be 

by  the  plaintiff  against  the  defendant,  to  sufficient  and   permanent.     Liddlow  v. 

recover  compensation  for  his  services,  that  Wilmot,  2  Starkie,  86 ;  and  see  Dixon 

the  performance   of  the  operation  was  v.  Hurrell,  8  C.  &  P.  717.    The  case  of 

within  the  scope  of  the  plaintiff's  author-  Thompson  v.  Hervej,  4  Burr.  2177,  some- 

ity,  if  in  his  judgment  it  was  necessary  or  times  cited  as  decidmg  that  the  provision 

expedient,  and  that  it  was  not  incumbent  must  be  derived  from  the  husband   in 

on  him  to  prove  that  it  was  necessary  or  order  to  discharge  him,  seems  to  have 

proper  under  the  circumstances,  or  that  proceeded  rather  on  the  ground  that  the 

oefore  he  performed  it  he  gave  notice  to  provision    was    purely    voluntary,    and 

the  defendant,  or  that  it  would  have  been  dnrine  the  pleasure  of  the  grantor,  and 

dangerous  to  the  wife  to  wait  until  notice  thereroro  that  creditors  could  not  be  sup- 

oould  be  given  to  the  defendant.  posed  to  rely  upon  it. 

(p)  Hodgkinson  t\  Fletcher,  4  Camp.  (s)  Turners.  Rookes,  10  Ad.  &  El.  47. 
70 ;  Liddlow  v,  Wilmot,  2  Starkie,  87 ;  This  was  an  action  of  assumpsit  to  recover 
Kmmett  v.  Norton,  8  C.  &  P.  506  ;  Hunt  for  services  rendered  by  the  plaintiff,  as 
V.  De  Blaquiere,  5  Bing.  550.  —  It  has  solicitor,  to  the  defendant's  wife,  in  ex- 
been  held  that  notwithstanding  the  bus-  hibiting  articles  of  the  peace  against  the 
band  pay  the  wife  a  sufficient  allowance,  defendant.  It  appeared  that  the  defendant  * 
yet  if  he  exprenlif  promise  to  pay  the  debts  and  his  wife  had  been  separated  for  seven 
she  has  contractea  during  sucn  separation,  years,  she  living  upon  a  maintenance  of 
he  is  bound  by  such  promise.  Harrison  £112  per  annum,  which  the  defendant  had 
V.  Hall,  1  Mood.  &  Boo.  185  ;  Horobuckle  secured  to  her  by  deed.  The  cause  of 
9.  Hombury,  2  Starkie,  177.  But  these  separation  did  not  appear.  It  further  ap- 
cases  seem  certainly  very  anomalous,  and  peared  that  the  defendant  had  used  such 
difficult  to  be  supported,  since  if  the  al-  threats  and  violence  a^inst  his  wife  as 
lowance  was  duly  paid,  and  was  adequate,  authorized  her  to  exhibit  articles  of  the 
the  husband's  promise  would  be  nudum  peace  against  him.  It  was  held  that  the 
pactum,  plaintiff  was  entitled  to  recover. 
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for  that  purpose,  (l)  But  he  has  been  held  not  liable  to  pay  *the 
bill  of  an  attorney  whom  she  employs  to  procure  an  indictment 
of  him.  (u) 

A  liability,  very  similar  to  that  which  falls  upon  one  who  is 
legally  a  husband,  rests  also  upon  him  who  lives  with  a  woman 
as  his  wife,  who  is  not  so.  If  he  holds  her  out  to  the  public  as 
his  wife,  then  he  promises  the  public  that  he  will  be  as  respon- 
sible fof  her  as  if  she  were  so.  (v)     Hence  he  is  liable,  as  for  his 

(/)  Shepherd  r.  Mackoal,  3  Camp.  326.  within  the  eBtablished  doctrine  of  the  oom- 

But  this  was  on  the  ground  that  in  that  mon  law  on  this  subject — the  necessity  of 

particular  case  the  step  was  actually  neoes-  presenring  the  life  and  health  of  the  wife, 

sary  on  the  part  of  the  wife.    And  see  The  duty  of  providing  necessaries  for  the 

preceding  note.    In  Shelton  v.  Pendleton,  wife  is  strictly  marital,  and  is  Imposed  by 

18  Conn.  417,  where  A,  the  wife  of  B,  the  common  law,  in  reference  only  to  a 

without  his  assent  in  fact,  employed  C,  an  state  of  coverture,  and  not  of  divorce.  By 

attorney  and  counsellor  at  law,  to  prose-  that  law,  a  valid  contract  of  marriage  was 

cute,  on  A's  behalf,  a  petition  to  the  su-  and  is  indissoluble,  and  therefore  by  it  the 

Eerior  court  against  B,  for  a  divorce  from  husband  could  never  have  been  placed  nn- 

im,  for  a  legal  and  suificient  cause,  with  der  obligation  to  provide  for  the  expensa 

a  prayer  for  alimony,  and  the  custody  of  of  its  dissolution.    Such  an  event  was  a 

the  minor  children,  and  C  performed  ser-  legal  impossibility.    Necessaries  are  to  be 

vices  and  made  disbursements,  in  the  pros-  provided  by  a  husband  for  his  wife,  to  sns- 

ecution  of  such  petition,  which  was  fully  tain  her  as  his  wife,  and  not  to  provide  for 

granted,  and  thereupon  brought  his  action  her  future  condition  as  a  single  wonuin,  or 

against  B  for  a  reasonable  remuneration ;  perhaps  as  the  wife  of  ano£er  man.    It 

it  was  field f  Ist,  that  the  facts  in  the  case  was  on  this  principle  that  the  aforesaid 

showed  that  C  looked  for  payment  and  case  of  Shepherd  v.  Mackoul  was  decided; 

gave  credit  to  A  alone ;  2d,  that  the  ser-  and  the  latter  case  of  Ladd  v.  Lvnn,  2  M. 

vices  and  disbursements  in  question  were  &  W.  265,  in  which  it  was  holden  that  a 

mot  necessaries,  for  which  B  as  the  husband  husband  was  not  liable  for  expenses  in- 

•of  A  was  liable  ;  3d,  that  C's  claim  de-  curred  by  the  wife  in  procuring  a  deed  of 

rived  no  strength  from  the  fact  that  to  the  separation,  proceeded  upon  the  same  prin- 

jpetidon  for  a  divorce  was  appended  a  ciple." 

prayer  for  alimony  and  the  custody  of  the  {u)    Because    that   is   not   necessary, 

minor  children  ;  4th,  that  consequently  C  Gnndell  v.  Qodmond,  5  Ad.  &  £1.  755. 

was  not  entitled  to  recover.     Church,  C.  J.,  Nor  for  the  counterpart  of  the  deed  of  sep- 

commenting  on  the  case  of  Shepherd  v.  aration,  procured  by  the  wif«9's  trustee,  nn- 

Mackoul,  said:  "The  common  law  de-  less  he  expressly  promise  to  pay.    Ladd 

fines  necessaries  to  consist  onl^  of  neces-  v.  Lynn,  2  M.  &  W.  265  ;  Coffin  v.  Dun- 

sary  food,  drink,  clothing,  washmg,  physic,  ham,  8   Cush.  404.     Nor  is  a  husband 

instruction,  and  a  competent  place  of  resi-  liable  to  an  attorney  for  professional  ser- 

denoe.    And  we  know  of  no  case  which  vices  rendered  to  tne  wife  in  defending 

has  professed  to  extend  the  catalogue  of  against  his  petition  for  a  divorce  for  her 

necessaries,  unless  it  be  Shepherd  v.  Mac*  fault,  nor  on  her  petition  against  him  for 

'  koul,  3  Camp«  326.     That  was  an  action  his.    Wing  v.  Hurlburt,  15  Verm.  607; 

by  an  attorney  to  recover  of  a  husband  a  Dorscy  v.  Goodenow,  Wright,  120.    And 

bill  for  assisting  his  wife  to  exhibit  articles  see  Shelton  v.  Pendleton,  cited  in  the  pr&- 

of  the  peace  against  him.    And  Lord  El-  ceding  note.    Nor  is  the  woman  herself 

lenl)orough  said,  that  the  defendant's  lia-  liable,  unless  she  expresslyjpromise  to  pay 

■bility  would  depend  upon  the  necessity  of  tliem,  after  the  divorce.     Wilson  v.  Buir, 

.the  measure ;  and  if  that  existed  she  might  25  Wend.  386.    If  there  is  evidence  of  an 

•charge  her  husband  for  the  necessary  ex-  express  agreement  to  pay  such  bills,  the 

.pense,  as  much  as  for  necessary  food  or  husband  may  then  be  liable.     Williams  v. 

juimcnt.    It  is  manifest  that  the  court  Fowler,  1  McC.  &  Y.  269. 

considered  that  case  as  falling  literally  [v)  Watson  v.  Threlkeld,  2  Esp.  637; 
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wife,  to  a  tradesman  who  knew  that  they  were  not  married.(t^) 
The  ground  of  his  liability  is  not  that  he  deceived  persons  into 
an  erroneous  belief  that  she  was  his  wife,  but  that  after  volun- 
tarily treating  her  as  such,  and  so  inducing  persons  to  believe 
that  he  would  continue  to  treat  her  as  such,  he  cannot  recede 
from  the  liabilities  which  he  thus  assumes.  But  this  liability 
ceases  with  cohabitation ;  he  is  not  responsible  for  necessaries 
supplied  to  her  afterwards,  even  where  they  had  lived  together 
a  long  time,  and  she  had  left  him  because  of  his  ill  conduct,  (z) 
•Proof  of  cohabitation  seems  to  be  sufficient  primd  facie  evi- 
dence in  an  action  against  husband  and  wife  for  her  debt  before 
marriage,  (t/) 

RobinsoD  v.  Nahon,  1  Camp.  245 ;  Blades  camstance  as  important  if  the  parties  were 

r.  Free,  9  B.  &  C.  167;  Munro  v.  De  not  married,  but  told  the  jury,  *if  you 

Chemant,  4  Camp.  215 ;  Carr  v.  King,  12  think  they  are  proved  to  have  been  man 

Mod.   372  ;  Graham  v.  Brcttle,  18  Law  and  wife  the  case  will  be  different.'    And 

Times  Reps.  185.  the  order  there  seems  to  have  commenced 

(it)  Watson  v.  Threlkcld,  2  Esp.  637 ;  a  new  account.    Here  the  defendant  sancr 

Bobinson  v.  Nahon,  1  Camp.  245 ;  Ryan  tions  orders  to  the  plaintiff  in  the  name  of 

V.  Sams,  12  Q.  B.  460.  Stanley,  while  the  person  in  question  i» 

(x)  Munro  v.  De  Chemant,  4  Camp,  living  with  him  under  that  name,  and  she 

215.    Bat  in  Ryan  v.  Sams,  12  Q.  B.  460,  afterwai'ds  gives  orders  to  tlie  plaintiff  in 

the  facts  were  that  the  defendant  and  a  the  same  name,  circumstances  apparently 

Mrs.  S.,  his  mistress,  lived  together  as  continuing  unaltered.    It  would  be  uji- 

husband  and  wife  four  years,  and  occu-  reasonable  to  expect  more  evidence  in  si^h 

pied    three   residences  successively.    At  a  case."    And  in  Blades  v.  $*ree,  9  B.  & 

each  time  of  their  coming  into  a  house,  C.  167,  where  a  man  who  had  for  some 

plaintiff  was  employed  to  do  work  and  years  cohabited  with  a  woman  that  passed 

furnish  materials  for  the  fitting  up.    Mrs.  for  his  wife,  went  abroad,  leaving  her  and 

8.  as  well  as  the  defendant  gave  directions ;  her  family  at  his  residence  in  this  country, 

and  the  defendant  sanctioned  her  orders  and  died  abroad^  it  was  hdd,  that  the 

and  paid  the  hilts.    Plaintiff  knew  that  woman  might  have  the  same  authority  to 

she  was  only  his  mistress.    While  residing  bind  him  by  hep  contracts  for  necessaries 

in  the  third  house  they  separated ;  but  as  if  she  had  been  his  wife ;  bn(  that  his 

Mrs.  S.,  without  defendant's  sanction,  sent  executor  was  not  bound  to  pay  for  any 

for  plaintiff  to  that  house,  which  she  had  goods  supplied  to  her  alter  his  death, 

not  yet  left,  and  ordered  fittings  up  for  a  although  oeibre  information  of  his  death 

new  house  of  her  own.    Plaintiff  did  the  had  b^n  received, 
work,  and  had  not,  in  the  nusan  time,  any        (y)  Tracey  v.  McArlton,  7  Dowl.  P.  C. 

notice  of  the  separation.    BJdd,  in  an  ac-  532.    And   see  Norwood  v,  Stevenson, 

tlon    for   the    last-mentioned  work    and  Andrews,  R«  227.    But  to  be  liable  for  the 

goods,  that  it  was  a  proper  Question  for  wife's  torts  committed  before  coverture,  a 

2ie  jury  whether  or  not  the  defends^t  had  marria^  de  facto  is  not  sufficient ;  and  a 

S'ven  the  plaintiff  reason  to  believe  that  man  with  whom  a  woman  already  married 

rs.  S.,  at  the  time  of  the  orders,  con-  contracts  matrimony,  her  first  and  lawful 

tinned  to  be  defendant's  agent ;  and  that,  husband  still  living,  is  not  responsible  for 

on  their  finding  in  the  affirmative,  the  de-  her   torts   committed   before    coverture, 

fendant  was  liable.    Lord  Denman,,C.  J. :  Overholt  v,  EUswell,  1  Ashm.  200.    And 

"  In  Munro  v.  De  Chemant,  4  Canxp.  tiie  same  reasoning  would  seem  to  apply 

215,  it  mav  be  presumed  that  the  parties  to  her  debts  contracted  before  coverture, 

had  lived  long  separate ;  and  it  is  consist-  And  a  husband  is  not  liable  for  the  debts 

ent  with  the  statement  there  that  Lord  of  his  wife  dum  sola,  unless  the  wife  her- 

EUenboroagh  may  have  noticed  that  dr-  self  was  liable  for  them  at  the  time  of  her 
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Acts  of  1853,  ch.  S3;  and  the  homestead,  to  the  valae  of  $500  is  not  liable 
for  his  debts,  and  goes  to  his  widow  and  minor  children.  Acts  of  1850,  ch.  207. 
It  is  believed  that  the  provisions  for  the  wife  upon  abandonment  by  the  husband, 
(R.  S.  ch.  87,)  are  superseded  by  the  above  provisions. 

In  New  Hampshire,  after  three  months  of  desertion,  or  of  any  other  thing  which 
if  longer  continued  will  be  a  cause  of  divorce,  the  wife  may  hold  m  her  severu  ri^ht, 
and  dispose  of  property  acquired  by  her  in  any  wav,  and  the  earnings  of  the  minor 
children,  until  tne  desertion  ceases.  'And  the  jud^  of  probate  in  the  county  where  she 
resides,  may  order  provision  for  her  and  her  children  from  any  property  of  the  hus- 
band in  the  State.  She  shall  then  have  the  same  rights,  and  her  property  shall  de- 
scend, as  if  single.  The  wife  of  an  alien  or  citizen  of  another  State,  who  nas  resided  in 
New  Hampshire  separate  from  her  husband  for  six  months,  has  the  same  rights  and 
powers  as  if  her  husband  were  deceased,  except  that  she  cannot  marry.  And  there 
are  provisions  for  the  case  of  a  husband  becoming  a  citiaen  of  the  State,  and  for  a 
divorce,  and  as  to  minor  children ;  for  partition  of  a  wife's  real  estate,  held  by  her  as 
joint-tenant,  and  for  joining  with  his  guardian  in  conveying  property.  Ck>mpilcd  St, 
(1853)  ch.  158.  The  will  of  the  married  woman  passes  property  held  in  her  right,  to 
any  devisee  except  the  husband ;  but  shall  not  affect  nis  tenancy  by  the  courtesy.  I^ws  of 
1854,  ch.  1522.  Bv  antenuptial  contract,  she  may  hold  any  real  or  personal  property 
in  her  own  right  And  any  conveyance,  devise,  or  bequest  to  a  mamed  woman  to  her 
sole  use,  or  coming  to  hereunder  a  deed  of  trust,  (except  a  direct  conveyance,  from  the 
husband,)  is  valid,  and  she  is  as  an  unmarried  woman  as  to  such  property,  and  her 
rights  &c.,  in  or  out  of  court.  If  she  die  intestate,  such  personfd  property  goes  to  her 
husband,  subject  to  her  debts.  He  must  take  administration,  and  is  entitled  to  the 
courtesy.  Com.  St,  ch.  158,  S\  I2~17.  The  homestead,  to  the  value  of  $500,  is 
exempt  from  attachment  and  execution,  and  is  in  no  way  liable  for  the  husband's  debts, 
nor  subject  to  distribution  or  devise,  while  a  widow  or  a  minor  child  lives  thereon. 
But  this  right  may  be  waived  by  deed  of  husband  and  wife,  and  is  not  valid  against 
a  claim  on  note  or  mortgage  of  husband  and  wife,  or  for  labor  less  than  $100,  or  a  lien 
by  the  seller  of  the  estate  ror  its  price,  or  a  debt  contracted  for  the  erection  of  the  build- 
ings, or  for  taxes.   Com.  St  ch.  196. 

in  Vermont,  in  case  of  desertion,  the  Supreme  Court  may  authorize  a  wife  of 
eighteen  years  of  age,  to  convey  her  real  estate,  and  the  personal  estate  which  came  to 
her  husband  throueh  her,  if  m  the  State  and  undisposed  of  by  him*;  and  require 
any  one  owing  her  husband  money  in  her  right  to  pay  it  to  her ;  and  the  proceeds, 
and  her  own  earnings,  and  those  oi  her  minor  children  shall  be  held  by  her  for  her  own 
use.  If  the  real  estate  of  a  wife  be  taken  for  public  use,  the  damages  are  to  be  secured 
to  her  benefit  The  wife  of  a  man  under  guardianship  may  join  with  the  guardian  in 
making  partition,  &c.,  of  a  man  confined  in  the  State  prison  is  as  a  femit  $oU  as  to 
suits  for  causes  arising  after  his  sentence.  Married  women  may  devise  by  will  their 
inheritable  real  estate.  The  rents,  &c.  of  all  her  real  estate,  and  ner  husband's  interest 
in  it,  shall  be  exempt  from  attachment  or  execution  for  his  sole  debts,  nor  can  he  con- 
vey them  without  her.  She  may  insure  the  life  of  her  husband  for  her  own  use,  if  the 
premium  do  not  exceed  $300.  Compiled  Statutes  (1850),  ch.  68.  The  homestead  pro- 
vision is  substantially  similar  to  that  of  New  Hampshire.  Id.,  ch.  65 ;  Acts  of  1851, 
No.  29. 

In  MA.88ACHU8BTT9,  pFOvisious  exist  for  the  benefit  of  the  wife  when  deserted  by 
the  husband,  (R.  S.  ch.  77,)  to  a  great  extent  superseded  by  the  Laws  of  1855,  ch.  304, 
^ost,  A  married  woman  coming  into  the  State,  whose  hushand  never  lived  with  her 
m  the  State,  has  the  same  rights  as  a  single  woman  in  matters  of  contract  and  suit 
B.  S.  ch.  77,  \  18;  Gregory  v.  Paul,  15  Mass.  31 ;  Abbot  r.  Bayley,  6  Pick.  89. 
Antenuptial  contracts  in  favor  of  the  wife  are  valid,  and  she  may  receive  any  convey- 
ance (except  from  her  husband),  bequest,  or  devise  to  her  own  use,  without  a  trustee, 
and  has  all  the  powers  respecting  it  a  trustee  would  have,  and  is  liable  for  any  con- 
tract made  or  wrong  done  before  marriage.  Laws  of  1845,  ch.  208.  A  woman  mar- 
ried after  June  4,  1855,  holds,  as  a  single  woman  might,  all  property  held  before 
marriage  or  subsequently  acquired,  except  by  gift  from  her  husband ;  but  cannot  con- 
vey real  estate  (except  for  a  term  not  exceeding  one  year)  nor  shares  in  a  oorporatioD, 
without  the  written  assent  of  her  husband,  or  the  consent  of  a  judge  of  the  Supreme 
Court,  Court  of  Common  Pleas,  or  Probate,  nor  bequeathe  away  ftom  her  hnsband 
more  than  half  her  personal  estate,  without  his  consent  in  writing,  and  her  proper^  is 
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alone  liable  for  her  antenuptial  debts.  Any  married  woman  may  dispose  by  will  of 
her  real  estate,  bnt  cannot  thereby  deprive  her  husband  of  his  tenancy  by  courtesy ; 
and  her  real  estate  and  shares  in  a  corporation  are  not  liable  for  his  debts  contracted 
since  June  4,  1855.  And  any  married  woman  may  be  a  sole  trader.  Laws  of  1855, 
ch.  304.  There  are  also  provisions  as  to  gnardianship,  R.  S.  ch.  77,  79,  and  insanity. 
Laws  of  1855,  ch.  233 ;  1856,  ch.  99,  169.  A  homestead  to  the  value  of  $500,  is  not 
liable  for  the  debts  of  a  householder,  but  after  his  death  is  for  the  benefit  of  his  widow 
and  family,  for  her  life  und  while  any  child  is  a  minor,  provided  it  be  designated  in 
the  deed  of  purchase  as  a  homestead  under  this  act,  or  if  already  purchased,  be  so 
declared  in  a  deed  acknowledged  and  recorded,  and  is  safe  only  from  debts  con- 
tracted after  the  record,  and  is  not  eitempt  from  taxes,  debts  incurred  by  purchase,  and 
debts  for  ground-rent  of  land  upon  which  it  is  situated.  This  exemption  shall  not 
defeat  any  lien  or  incumbrance  existing  when  the  law  was  passed.  A  husband  can- 
not convey  such  homestead  without  his  wife  joins  in  the  deed.  Laws  of  1851,  ch. 
340. 

In  Rhode  Island,  there  is  provision  substantially  like  that  in  Massachusetts  as  to 
a  married  woman  coming  into  the  State  without  her  husband,  and  there  living  without 
him.  Public  Laws  of  R.  I.,  1841-2,  p.  2056.  Real  estate  of  a  Wife,  who  is  a  citizen 
of  the  United  States,  and  whose  husband  is  an  alien,  descends  to  her  children.  Acts 
and  Resolves,  May  Session,  1853,  p.  16.  Any  married  woman  may  dispose  of  her 
real  estate  by  will,  but  not  to  deprive  her  husband  of  his  tenancy  by  the  courtesy. 
Acts  &  Res.,  January  Session,  1856,  p.  68.  Her  deposits  in  an  institution  for 
savings  are  her  own  property,  id.  p.  73  ;  and  any  insurance  for  the  life  of  any  one 
for  her  benefit,  if  the  premium  does  not  exceed  $300,  is  hers,  independently  of  her  hus- 
band and  his  creditors.  Public  Laws,  1846-8,  p.  715. 

In  Connecticut,  the  husband's  interest  in  wife's  real  estate  cannot  be  taken  for  his 
debts,  during  her  life  or  that  of  her  children.  Compiled  St.  (1854,)  Tit.  7,  c.  1,  f  7  ; 
so  of  her  wages.  Id.  \  8.  All  real  estate  conveyed  to  her  during  marriage,  paid  for  by 
money  eam^  by  her  personal  service,  is  hers  to  her  sole  use.  Compiled  ot.,  p.  377. 
And  the  proceeds  of  her  real  estate  are  hers,  in  equity,  and  not  liable  for  his  debts. 
Public  Acts  of  1850,  c.  xxxi.,  Comp.  St.  p.  377.  Personal  estate  coming  to  the  hus- 
band in  the  right  of  the  wife,  or  through  her  as  the  meritorious  cause,  is  held  by  him 
as  trustee  for  her  use,  Comp.  St.  Tit.  7,  c.  1  ;  Public  Acts  of  1849,  c.  20,  §  1 ;  ex- 
cepting so  far  as  he  has  paid  her  debts  contracted  before  marriage.  Public  Acts  of 
1855,  c.  43,  ^  1 ;  and  he  may  be  required  to  give  bonds  as  such  trustee,  or  be  removed 
and  another  appointed.  'Compiled  St.  Tit.  7,  c.  1.  There  are  also  provisions  as  to 
executors,  guardians,  &c.  Public  Acts  of  1856,  c.  37,  SS  li  ^i  3*  Her  receipt  for 
money  deposited  by  her  in  any  bank  or  savings  biAnk  is  valid.  Compiled  St.  Tit.  7,  c. 
1,49.  Policies  of  insurance  on  life,  for  her  benefit,  if  the  premium  does  not  exceed 
$150,  or  is  paid  from  her  private  property,  are  secured  to  her.  Id.  p.  378.  All  per- 
sonal property  coming  to  ner  during  nis  abandonment  of  her,  or  their  separation  from 
his  abuse  or  intemperance,  is  hers  alone;  and' he  therebv  loses  all  control  of  all  her 
property.  Public  Acts  of  1850,  c.  xxxiii.,  f  2.  During  tne  abandonment,  she  may 
act  as  a  sole  trustee,  and  after  it  has  continued  three  years,  may,  with  leave  of  court, 
execute  deeds  of  her  real  estate.  Public  Acts  of  1856,  c.  36,  4  1* 

In  New  York,  all  a  married  woman's  real  and  personal  estate,  whether  acquired 
before  or  after  marriage,  if  not  from  her  husband,  may  be  held  by  her  for  her  own  use, 
and  is  not  liable  for  his  debts  nor  subject  to  his  control.  Rev.  Stats,  of  New  York, 
Part  II.  c.  8,  Tit.  1,  art.  6,  ^§  65-67, 68.  Power  of  disposal  may  be  given  her  in  any 
conveyance  or  devise  to  her,  and  she  may  execute  them  without  the  husband's  concur- 
rence, P.  II.  c.  1,  Tit.  2,  art.  3,  ^^  93,  100, 103,  unless  their  terms  require  that.  Id.  §  123. 
But  she  must  acknowledge  it  privately,  as  she  must  also  in  cases  of  conveyance.  Id. 
^130.  The  husband  may  aaminister  on  her  estate,  and  is  liable  for  her  debts  to  the 
extent  of  assets  received  from  her  property,  and  is  liable  for  the  whole  if  he  does  not 
take  out  letters.  P.  U.  c.  6,  Tit.  2,  art.  2, 1 29.  Antenuptial  contracts  are  valid.  P.  II. 
c.8,Tit.l,art.  6,§  69.  Insurancesoflifoforher  benefit,  are  secured  to  her  if  the  premium 
does  not  exceed  $300.  Id.  §  70.  Her  receipt  Li  valid  for  her  deposits  in  any  bank. 
Id.  §  73.  She  may  vote  by  proxy  in  corporations,  of  whieh  she  is  a  member,  except 
mutual  fire  insurance  companies,  'id.  S  74.  She  may  have  the  custody  of  minor  chd- 
dren  by  order  of  court.  Id.  Tit.  2.  In  an  action  between  herself  and  her  husband, 
she  may  sue  and  be  sued  alone.  Id.  P.  II.  c.  4,  Tit.  3,  §  114.  Only  her  separato 
estate  is  liable  for  her  debts  before  marriage.    Public  Acts  of  18.53,  c.  576,  ^^  1,2. 
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In  New  Jbrsbt,  her  property,  real  or  personal,  acquired  before  or  after  marriage, 
is  free  from  the  husband's  control  or  debts.  Pablic  Acts  of  1852,  p.  407.  Antenap- 
tial  contracts  are  valid.  Id.  Any  insurance  of  life  for  her  benefit  is  secured  to  her 
or  her  children,  if  the  premium  does  not  exceed  $100.  Public  Acts  of  1851,  p.  34. 
If  her  husband  dies,  she  may  recover  from  his  estate  the  personal  property  belonging 
to  her  before  marria^.  Public  Acts  of  1851,  p.  201^  If  she  dies,  her  husband  may 
administer,  and  retam  her  personal  property.  Rev.  Stat.  Tit.  10,  c.  7,  §  15  ;  Adm'rs 
of  Donnington  v.  Adm'rs  of  Mitchell,  1  Green's  Ch.  243.  If  he  abandon  or  desert 
her,  she  may  have,  by  order  of  court,  maintenance  from  his  property ;  but  during  this 
maintenance, -he  is  not  liable  for  her  debts.  Rev.  Stat.  Tit.  33,  c.  3,  4  10.  She  can- 
not dispose  of  real  estate  bv  will.  Rev.  Stats.  Tit.  10,  c.  10,  §  3.  If  the  husband  dies 
leaving  a  family,  his  household  goods  to  the  value  of  $200,  and  real  estate  occupied 
by  him  at  his  death,  to  the  amount  of  $1,000,  are  secured  to  his  widow  and  children; 
and  no  waiver  of  this  exemption  is  valid.  Public  Acts  of  1851,  p.  278,  ^  4  ;  Public 
Acts  of  1852,  p.  222,  §  1.  Nor  can  such  homestead  be  sold,  or  encumbered,  unless 
other  $1,000  are  invested  in  other  buildings  for  a  homestead ;  and  until  this  invest- 
ment, the  title  of  the  purchaser  is  not  good.    Id.  §  7. 

In  Pennsylvania,  the  wives  of  mariners  and  others  at  sea  may  trade  as,  and  have 
generally,  the  rights  of  femes  sole,  Dunlop's  Laws  of  Penn.  (3d  ed.  1853,)  pp.  75,  76. 
The  husband  a£ninisters  upon  his  deceased  wife's  estate,  and  she  generally  upon  his. 
Id.  pp.  461,  .462.  If  money  is  awarded  to  a  married  woman  upon  distribution,  or  on 
partition  or  sale  of  her  real  estate,  it  must  be  secured  to  her  benefit.  Id.  pp.  483, 484, 
982.  She  retains  all  property  owned  before,  or  obtained  after,  marriage,  free  firom  the 
control  or  debts  of  her  husband.  But  he  is  not  liable  for  her  antenuptial  debts.  Her 
property  is  liable  for  her  debts  and  torts,  and  execution  must  first  be  had  against  it. 
And  she  may  dispose  of  it  by  will.  Id.  pp.  996, 997  ;  Lancaster  Go.  Bank  r.  Stanfier, 
10  Penn.  St.  398;  Lefever  t;.  Witmer,  id.  505;  Cummings' Appeal,  11  id.  272; 
jGk)odyear  v.  Rumbaugh,  13  id.  480,  S.  C.  Law  Joum.  July  29,  1850.  But  (except 
in  case  of  property  held  in  trust  for  her  separate  use  by  virtue  of  the  terms  of  a  deed 
or  will)  her  power  to  bequeathe  is  restricted  so  that  her  surviving  husband  may  elect  to 
take  such  interest  in  her  property  as  she,  surviving,  could  elect  to  take  in  his  ;  or  else 
his  estate  by  the  courtesy.  Laws  of  1855,  No.  456,  p.  430.  She  may  sue  alone  for 
her  money,  or  perhaps  with  her  husband,  Goodyear  v.  Rumbaueh,  supra,  and  with 
her  husband  for  her  estate,  a  recovery  to  be  for  her  benefit,  Dunlop^s  Laws,  p.  1099 ; 
or  maintain  trespass  for  injury  to  her  property,  though  he  dissents,  and  he  cannot  sue 
therefor  alone.  Goodyear  v,  Rumbaugh,  supra.  Marriage  does  not,  even  with  her 
consent,  dissolve  her  testamentary  guardianship.  Cummings'  Appeal,  supra,  Wa 
proper^  is  first  liable  for  necessanes  ;  for  want  of  it,  the  ^'ire's.  Dunlop's  Laws,  p. 
997.  fie  retains  his  estate  by  the  courtesy,  id. ;  but  as  to  when  it  is  liable  to  his 
creditors,  see  id.  p.  1093 ;  Lancaster  Co.  Bank  v.  Stauffbr,  supra ;  Lefever  v,  Witmer, 
supra.  A  trustee  may  be  appointed  of  a  married  woman's  proper^,  and  she  may  de- 
clare trusts.  Dunlop  s  Laws,  p.  1096.  There  are  aUo  provisions  by  which  claims  for 
personal  ii\jnry  to  the  husband  survive  to  the  widow,  id.  p.  1145  ;  by  which  married 
women  mav  loan  to  their  husbands,  id.,  and  for  insanity  of  wife.  Id.  p.  1170.  If 
the  husband  docs  not  provide  for  his  wife,  or  deserts  her,  she  has  the  ri^ts  of  a  feme 
sole ;  and  if  intestate  her  property  descends  as  if  he  had  previously  died.  Laws  of 
1855,  No.  456,  p.  430.  In  such  case,  or  if  divorced  a  mensa  et  tkoro,  she  may  maintain 
an  action  for  slander  or  libel,  and  may  recover  her  separate  earnings  and  property ; 
but  if  her  husband  is  defendant,  in  the  name  of  her  next  friend.  Lavrs  of  1856,  No. 
334,  p.  315.  If  of  lawful  age,  and  entitled  to  a  legacy,  &c.,  she  may  execute  a  refund- 
ing bond  and  other  instruments  to  an  executor  or  administrator.    Id. 

In  Delaware,  the  widow  of  one  who  made  his  will  before  marriage,  takes  the  same 
share  as  if  he  died  intestate.  Rev.  St.  c.  84,  §  23.  Insurance  on  life  for  her  benefit 
is  secured  to  her,  if  the  premium  do  not  exceed  $150.  Id.  c.  76,  §  3.  If  her  husband 
abandon  her,  the  court  may  provide  for  the  support  of  herself  and  her  children  out  of 
his  property.  Id.  c.  48,  ^  15.  She  cannot  make  a  power  of  attorney.  Id.  c.  83,  f 
13. 

In  Mabtland,  if  a  married  infant  unite  with  her  husband  in  a  conveyance  to  release 
dower,  courts  of  equity  may  declare  it  valid  if  equitable.  Dorsey's  Laws  of  Md. ;  Pub- 
lic Acts  of  1832,  C.302,  §  7.  She  cannot  be  executrix  or  administratrix  unless  her 
husband  give  a  bond.  Id. ;  Public  Acts  of  1798,  c.  101,  Sub.  c.  4,  ^  8.    Her  choscs  in 
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action,  at  her  death,  become  her  husband's  without  his  taking  out  letters  of  adminis- 
tration. Id.  Sab.  c.  5,  \  8.  An  alien  wife  of  a  citizen  husband  residing  in  the  United 
States,  has  her  dower,  and  may  hold  lands  bj  purchase  and  transfer  the  same  as  if 
a  citizen.  Id. ;  Public  Acts  of  1813,  c.  100.  Any  derise  or  bequest  to  her  is  construed 
to  be  in  bar  of  her  dower,  unless  otherwise  expressed.  Id. ;  rublic  Acts  of  1798,  c. 
101,  Sub.  c.  13,  ^4  1»  3*  Insurance  on  life  is  secured  to  her,  if  the  premium  do  not 
exceed  $300.  Public  Acts  of  1840,  c.  212.  Her  receipt  for  money  deposited  before 
her  marriage  in  any  bank,  is  yalid,  if  no  creditor  of  the  husband  has  pieyiously  at- 
tached it.    Public  Acts  of  1853,  c.  335. 

In  YiBOiMiA,  the  husband  of  an  insane  wife  may  make  a  deed  to  bar  her  right  of 
dower  on  leaye  of  court ;  but  the  same  interest  in  me  proceeds  shall  be  secured  to  her. 
Code  of  Viiginia,  Tit.  36,  c.  128,  §  11.  If  the  husband  die  intestate,  and  without 
issue  b^  her,  she  has  the  slayes  and  personal  property  which  he  had  from  or  with  her, 
and  which  he  has  not  disposed  of,  if  his  other  personal  estate  suffices  to  pay  his  debts. 
Id.  Tit.  33,  c.  123,  ^10.  She  can  make  no  will  except  of  her  separate  estate,  or  by 
a  power  of  appointment.    Id.  Tit.  33,  c.  122,  $  3. 

In  North  Cabolina,  a  marriage  settlement  or  contract  is  inyalid  against  creditors, 
if  a  greater  value  is  secured  to  the  intended  wife  and  children  of  the  marriage  than  is 
received  with  her  in  marriage,  and  the  estate  of  the  husband  free  from  debt,  at  the  time 
of  the  marriage.  In  case  or  suit,  the  burden  of  proof  is  on  the  person  claiming  under 
such  contract.  A  legacy  to  the  wife  in  general  words  and  not  in  trust,  or  a  distributive 
share  of  an  intestate  estate  &lling  to  her  during  coverture  (if  the  estate  of  the  husband 
and  wife  is  not  at  the  time  of  the  marriage  thus  sufficient)  is  taken  as  a  part  of  the 
portion  received  with  the  wife.  Revised  Code,  ch.  37.  Real  estate  belonging  to  the 
wife  at  the  time  of  marriage  cannot  be  sold  or  leased  by  the  husband,  except  with  her 
consent,  ascertained  by  pnvate  examination,  and  no  interest  of  the  husband  therein  is 
subject  to  execution  against  him.  Id.  ch.  56,  ^  1.  The  proceeds  of  the  wife's 
land  sold  by  court  are  secured  to  her  or  her  representatives.  Id.  ch.  82,  ^  7.  Pro- 
vision also  exists,  by  which  a  married  woman  may  insure  the  life  of  her  husband  for 
her  sole  benefit,  ch.  56,  4  2.  Power  may  be  given  her  by  will,  deed,  &c.,  to  dispose  by 
will  of  property  thereby  conveyed,  ch.  1 19,  §  3.  J£  she  marry  under  the  age  of  fifteen, 
unless  her  father  assents  to  the  marriage  in  writing,  her  estate  ia  secured  to  her  sepa- 
rate use.    Ch.  68,  HO. 

In  South  Carolina,  having  a  right  to  land  or  any  other  action,  the  wife  may 
cmpoint  an  attorney  to  bring  suit,  either  in  her  own  name  or  joined  with  her  husband. 
Statutes  at  Large,  vol.  ii.  p.  587.  And  the  husband  can  have  no  control  over  the  suit, 
without  her  voluntary  consent,  given  in  open  court  and  recorded.  Id.  Any  feme 
covert,  being  a  sole  trader,  is  liable  to  be  sued,  as  if  single,  id.,  p.  593,  and  may  sue 
and  be  sued,  naming  the  husband  for  conformity,  id.  vol.  iii.  pp.  620,  794,  note,  and 
cases  cited.  A  husband  cannot  be  compelled  to  make  distribution  of  the  personal 
estate  of  his  wife,  but  it  becomes  his,  upon  administration.  Id.  yol.  ii.  p.  529.  As 
to  the  light  in  which  the  contract  of  marriage  is  considered,  see  Statutes  at  Large, 
vol.  iL  p.  733,  note ;  and  vol.  x.  p.  357,  note.  Marriage  settlements  must  be  recorded, 
or  else,  as  to  creditors,  hondjide  purchasers  and  mortgagees,  are  deemed  void  :  for  the 
various  provisions  as  to  recording,  see  Statutes  at  Laige,  vol.  iv.  pp.  656,  657,  767, 
note  ;  vol.  v.  preface,  pp.  ii.  203,  204 ;  vol.  vi.  pp.  213,  483,  636, 637,  appendix ;  vol. 
7,  p.  234.  As  to  the  requirement  of  a  specification,  or  a  schedule,  of  the  property  cov- 
ered by  a  marriage  settlement,  manner  of  executing,  and  efiect  of  want  of,  see  id.,  vol. 
r.  p.  204.     I'he  wiU  of  a^eme  covert  is  void.    Id.  vol  iii.  p.  342. 

In  Georqia,  marriage  settlements,  if  not  recorded  within  a  specified  time,  are  in- 
valid as  to  bona  fide  purchasers,  creditors,  or  sureties,  without  actual  notice,  becoming 
so  before  actual  recording.  Cobb's  Dig.  of  Georgia  Statutes,  (1851),  p.  180.  The 
husband  takes  administration,  and  is  sole  heir  of  his  deceased  intestate  wife,  id.  p. 
294 ;  appendix,  p.  1129,  ^  19 ;  Liptrot  t;.  Holmes,  1  Kelly,  381 ;  McGinnis  v.  Foster, 
4  Gtu  377 ;  Lee  v,  Wheeler,  id.  541 ;  and  widows  of  intestate  husbands  without 
issue.  Cobb's  Dig.  p.  295.  On  marriage,  since  February  22,  1785,  the  wife's  real 
estate  vests  in  the  husband,  like  personalty ;  real  and  personal  property  are  put  in  re- 
spect to  distribution  on  the  same  footing.  Id.  p.  305 ;  2  Kent  s  Com.  (8  ed.)  109,  n. 
a;  4  id.  27.  There  are  provisions  as  to  marriage  of  an  administratrix,  id.  pp.  327, 
331 ;  of  a  person  who  has  previously  made  a  wiU,  id.  p.  347 ;  disabling  the  husband 
to  sell  a  certain  amount  of^  property,  unless  the  wife,  of  her  own  choice,  join  in  the 
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oonveyance.  Id.  pp.  389--391 .  The  wife  of  an  idiot  or  lanatie  is  generally  entitled  to 
the  guardianship.  Id.  pp.  342,  343.  J£  deserted,  her  earnings  vest  in  herself.  Laws 
of  1851-2,  Tit.  16,  Art.  iv.  p.  237.  By  an  act  approved  Feb.  28,  1856,  Laws  of 
1855-6,  Tit.  19,  Nb.  176,  p.  229,  a  husband  thereafter  married  is  not  liable  for  bis  wife's 
debts,  farther  than  the  property  received  through  her  will  satisfy,  and  snch  property  is 
not  liable  for  his  debts  existing  at  the  time  of  Uie  marriage. 

In  Florida,  the  husband  or  wife  administers  in  preference  to  others.  Thompson's 
Dig.  2  I)iv.  Tit.  3,  ch.  2,  H*  IT  &•  Their  rights,  bv  marriage,  under  the  Spanish 
law  when  in  force,  are  preserved.  Id.  2  Div.  Tit.  3,  en.  I,  §  4 ;  2  Div.  Tit.  3,  ch.  1,  f  2, 
^  1.  The  wife  retains  independent  of  her  husband  and  not  liable  for  his  debts  (if  in- 
ventoried and  recorded,  but  failure  to  record  confers  no  rights  upon  Mnif  id.,  2  Div. 
Tit.  5,  ch.  1,  ^  2,  f  8),  all  property  owned  before,  or  obtained  after,  marriage.  But  he 
has  the  management  of  it.  She  cannot  sue  him  for  rent,  nor  can  he  sue  her  for  man- 
agement. Her  property  alone  is  liable  for  her  antenuptial  debts.  And  upon  her 
death,  he  takes  the  same  interest  in  her  property  as  a  child,  but  if  she  leave  no  child, 
the  whole.  Id.  2  Div.  Tit.  5,  ch.  1,  §  2.  "  Everif  person  of  the  age  of  twenty-one 
years,''  of  sound  mind,  may  make  a  will.    Id.  2  Div.  Tit.  3,  ch.  1,  §  1,  If  1. 

In  Alabama,  the  wife's  separate  estate  is  alone  liable  for  her  ante-nuptial  debts. 
Code  of  Ala.  (1852),  ^  1981.  All  her  property  held  before,  or  acquired  after,  mar- 
riage is  secured  to  her  separate  use.  Id.  §  1982.  The  husband  is  her  trustee,  but 
not  liable  to  account  for  tne  profits.  Id.  ^  1983.  She  need  not  be  of  full  age  to  re- 
lease dower.  Id.  §  1358.  The  proceeds  of  a  sale  of  her  property  are  her  separate 
estate,  which  the  husband  may  use  as  most  beneficial  for  her.  Id.  §  1985.  He  may 
receive  property  coming  to  her.  Her  estate  is  liable  for  necessaries  for  the  family.  If 
a  suit  therefor  is  brought  against  the  husband  and  execution  is  not  satisfied,  her  sep- 
arate estate  may  be  sold  by  order  of  court.  She  may  dispose  of  her  property' by  will. 
Id.  4^  1986-1989.  If  the  husband  is  unfit  to  manage  her  estate,  (or  nis  estate,  or 
abandons  her,  or  has  no  property  exempt  from  execution,  id.  ^\  2003,  2004,)  she 
may  be  vested  with  the  powers  of  a  feme  sole.  Id.  H  1994,  1995.  If  he  is  unfit  to 
manage  his  estate,  a  trustee  may  be  appointed  to  manage  that.  Id.,  4^  1998-2002. 
Forty  acres  of  land,  in  value  not  cxceeaing  $500,  and  certain  personal  property,  are 
exempt  from  execution,  and  cannot  be  sold  by  any  member  of  the  family.  Id.  ^^  2462, 
2464.  As  to  the  efiect  of  marriage  upon  wills,  see  id.  \\  1597,  1598;  recording  mar- 
riage settlements,  id.  \  1293. 

In  Mississippi,  a  feme  covert  may  be  separately  seized  of  real  or  personal  property 
by  direct  bequest,  &c.,  if  it  does  not  come  nx>m  her  husband  after  coverture.  Hutch- 
inson's Miss.  Code,  ch.  34,  art.  4,  ^  1.  She  thus  holds  slaves  that  she  possessed  at  ihe 
time  of  marriage,  and  those  conveyed  to  her  subsequently  with  their  increase.  Id.  Sh  2, 
3,  also  stock,  and  implements  of  husbandry  necessary  for  planting.  Id.  Art.  7, 
4  3.  Rents,  issues,  and  profits  of  her  real  estate,  enure  to  her  sole  and  separate  use. 
Id.  art.  7,^2.  So  of  the  labor  of  her  slaves ;  and  she  may  contract  jointly  with  her 
husband  for  their  services  and  maintenance,  her  separate  property  alone  being  liable  in 
an  action  on  such  contract.  Bills  of  sale,  of  sucn  slaves,  must  be  under  seal  and 
acknowledged  like  deeds  of  real  estate.  Id.  §  4.  Suits  aflecting  her  separate  proper^ 
may  be  prosecuted  and  defended  in  their  joint  names.  Id.  §  5.  Covenante  in  consid- 
eration of  marriage  and  marriage  settlement,  must  be  acJcnowledged  and  recorded. 
Ch.  42,  art.  1,  §4  2  3.  She  mav  defend  in  a  suit  for  her  land  if  the  husband 
neglects.  Id.  Art.  3,  §  5.  The  husband  is  not  liable  fi>r  the  wife's  antcnaptial  debts 
until  her  separate  property  is  exhausted,  nor  for  any  debt  contracted  after  marriage  if 
at  the  time  she  owned  separate  property.  Ch.  34,  art.  7,  \  8.  The  will  of  a  feme 
covert  is  void.     Ch.  49,  art.  1,  ^  14. 

In  Louisiana,  the  wife  cannot  appear  in  court  without  tiie  authority  of  her  hus- 
band, tliough  she  may  be  a'  public  merchant,  or  hold  her  property  separate  ftom  him. 
Even  then,  she  cannot  alienate,  mortgage,  or  acauire  by  gratuitous  or  unincumbered 
title  without  his  written  consent.  She  may  be  autnorized  by  the  iudge  of  probate  upon 
his  refusal,  and  if  separated  from  bed  and  board,  has  no  need  of  the  authonzation  of  her 
husband.  If  a  public  merchant,  she  may  without  being  empowered  by  him  obl%ate 
herself  in  any  thing  relating  to  her  trade ;  her  husband  is  also  bonnd,  if  there  is  a  com- 
munity of  property.  She  is  considered  a  public  merchant,  if  she  carries  on  a  separate 
trade,  but  not  if  sue  retails  only  the  merchandise  of  the  commerce  carried  on  by  him. 
If  the  husband  is  under  interdiction,  or  absent,  the  judge  may  authorize  her  to  act  as  if 
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unmarried.     She  may  make  a  will  without  his  authority.     Civil  Code,  art.  121-132, 
1239,  1467,  1779.  But  she  cannot  become  execntrix  without  his  consent  or  the  court's. 
Id.  art.  1657.      She  may  act  as  a  mandatary.    Id.  art.  1780.     Neither  party  can  be  a 
witness  for  or  against  the  other.     Id.  art.  2260.      They  may,  by  marriage  contract, 
determine  the  rights  of  property  ;  but  cannot  change  the  legal  order  of  descents  (this 
restriction  not  affecting  donations  inter  tuvos  or  mortis  causay  or  donation  by  the 
marriage  contract  according  to  the  rules  for  donations  inter  vivos  or  mortis  causa^) 
nor  derogate  from  the  husband's  rights  over  the  person  of  his  wife  and  children,  or 
as  head  of  the  family,  nor  with  respect  to  children  if  he  survive  the  wife,  nor  from 
the  prohibitory  dispensations  of  the  Code.  Id.  art.  2305-2307,  2316.    The  property 
of  married  persons  is  divided  into  "  separate  "  and  "  common ; "  iind  the  separate 
property  of  the  wife  into  "dotal"  and  " extra-dotal "  or    "paraphernal."     The 
"  dotal "  is  that  which  the  wife  brings  to  the  husband  to  assist  him  in  bearing  the  ex- 
penses of  the  marriage  establishment.    Id.  Art.  2314,  2315,  2317.    Full  provisions 
exist  as  to  the  settlement,  administration,  recovery,  subject-matter,  &c.,  of  dowry  and 
the  rights  of  both  parties  therein,  effect  of  insolvency  of  the  husband,  marital  portion, 
&c.,  id.  art.  2317-2354,  2358,'  2359;   as  to  the  administration,  fraits,  &c.,  of  the 
cxtra-dotal  effects.    Id.  art.  2360-2368.     The  wife  has  a  legal  mortgage  on  her  hus- 
band's immovables  (which  he  may  release  by  giving  a  special  mortgage  to  the  satis- 
faction of  a  family  meeting,  &c.,  or  in  accordance  with  stipulations  in  the  marriage 
contract;)  but  it  shall  not  be  lawful  to  stipulate  that  no  mortgage  shall  exist,  id.  art. 
2357;  Rev.  Stat.,  (1856,)  p.  242,  Tit.  Husband  and  Wife;  and  a  privilege  on  h\f 
immovables  for  the  restitution  of  her  dowry,  &c.    Id.  art.  2355-2357,  2367, 3182,  3187. 
This  is  in  lieu  of  dower,  id.  art.  3219,  and  is  seventh  in  the  order  of  preference.    Id. 
art.  3221.     A  partnership,  or  community,  of  acquets  or  gains  exists  by  operation  of 
law  in  all  coses.    But  the  parties  may' modify  or  limit  it,  or  agree  that  it  shall  not 
exist ;  in  which  case  there  are  provisions,  preserving  to  the  wife  the  administration  and 
enjoyment  of  her  property  and  the  power  of  alienating  it  as  if  paraphernal,  with  refer- 
ence to  the  expenses  of  the  marriage  and  liability  of  the  husband.     Id.  art.  2312, 
2369,  2370,  2393-2398.     This  community  consists  of  the  profits  of  aU  the  effects  of 
which  the  husband  has  the  administration  and  enjoyment,  either  of  right  or  in  fact ;  of 
the  produce  of  the  reciprocal  industry  and  labor  of  both  husband  and  wife ;  and  of  the 
estates  which  they  may  acquire  during  marriage,  either  by  donations  made  jointly 
to  them  both,  or  by  purchase,  or  in  any  similar  way,  even  though  the  purchase  be  in  • 
the  name  of  one  and  not  of  both.    Debts  contracted  during  marriage  enter  into  this 
partnership  and  must  be  acquitted  oat  of  the  common  fund  ;  but  those  contracted  be- 
fore marriage,  out  of  individual  effects.    The  husband  is  the  head  and  master  of  the 
community  ;  administers  its  effects,  disposes  of  the  revenue,  and  may  alienate  by  an 
unincumbered  title,  without  the  wife's  consent.    Id.  art.  2371-2373.    There  are  spe- 
cial provisions  as  to  conveyances  and  dispositions  of  the  community  property  and 
gains ;  effect  of  dissolution  of  marriage ;  ability  of  the  wife  to  exonerate  herself  from 
debts  contracted  during  marriage  by  renouncing  the  partnership ;  effect  of  such  renun- 
ciation ;  death;  survivorship ;  separation  a  mensa  et  thoro;  separation  of  property  dur- 
ing coverture;  rights  of  creditors,  &c.,  id.  art.  2373-2392,  2398-2412;  Rev.  Stat., 
1856,  p.  242,  Tit.  Husband  and  Wife;  the  absence  of  one  party.   Code,  art.  65. 
Either  party,  by  marriage  contract  or  during  marriage,  may  ^ve  to  the  other  all  he 
or  she  might  give  to  a  stranger.    Rev.  Stat.  1856,  p.  79,  §  17.    Property  acquired  in 
the  State  by  non-resident  married  persons,  whether  the  title  is  in  the  name  of  either  or 
in  their  joint  names,  is  subject  to  the  same  provisions  as  if  owned  by  citizens  of  the 
State.     Rev.  Stat.  p.  103.    If  husband  or  wife  die  intestate,  without  ascendants  or 
descendants,  his  or  her  share  in  the  community  property  is  held  by  the  survivor  in 
usufruct  for  life ;  if  the  deceased  intestate  leave  issue  of  the  marriage,  the  survivor 
holds  such  issue's  inheritance  in  usufruct  till  death  or  second  marriage.    Rev.  Stat, 
pp.  103,  104.    A  married  woman,  in  certain  cases,  may  be  authorized  to   contract 
debts  and  give  mortgages ;  or  renounce  her  rights  in  favor  of  third  persons ;  or  ap- 
point an  agent.     Rev.  Stat.  pp.  560,  561,  Tit.  Woman. 

In  Texas,  the  marriage  or  a  female  minor  gives  her  all  the  rights  she  would  have  if 
of  age.  Hartley's  Digest  of  Texas  Laws,  art.  2420.  All  property  acquired  by  either 
party  before  marriage  or  bv  gift,  devise,  or  descent  afterwards,  is  the  separate  property 
of  each ;  but  the  husband  Kas  the  management  of  the  whole.  Id.  art.  2421.  Prop- 
erty acquired  by  either  daring  marriage,  in  other  ways,  is  common ;  the  husband  may 
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dispose  of  it  daring  coverture  ;  if  tliero  arc  no  children,  the  whole  goes  to  the  sanrivor, 
otlierwiae  one  half.  Id.  art.  2422.  The  parties  may  be  jointly  sued  for  necessaries 
and  for  expenses  benefiting  the  wife's  separate  estate.  Id.  art.  2423.  Execution 
may  be  levied  on  common  property,  or  her  separate  property  at  plaintiff's  option. 
Id.  art.  2424.  Marriage  agreements  must  be  made  before  a  notary,  and  may  be 
acknowledged  by  a  minor  witQ  parent's  or  guardian's  consent,  id.  art.  2411,  2412, 
and  are  unalterable  after  marriage.  Id.  art.  2413.  A  reservation  of  property  therein 
to  be  good  must  be  recorded.  Id.  art.  2414,  Husband  and  wife  may  sue  iointly  and 
separately,  for  her  effects.  Id.  2415.  The  wife  may,  on  failure  of  the  hnsband  to 
snpport  or  educate  her  and  her  children,  upon  application,  do  it  with  her  separate 
property.  Id.  art.  2416.  The  homestead,  not  exceeding  two  hundred  acres  (or,  if 
in  a  town  or  city,  a  thousand  dollars  in  value),  is  exempt  from  execution.  Const,  of 
Texas,  art.  7,  §  22.  The  husband  cannot  alienate  it  without  his  wife's  consent.  Id. 
For  other  provisions  as  to  homestead,  sec  Hartley's  Dig.  art.  1154.  The  wife  acts 
jointly  with  her  husband,  when  she  is  appointed  executrix  or  administratrix.  Id. 
art.  1133,  1134.  Tlw  will  of  9,  feme  soie  is  revoked  by  her  subsequent  marriage, 
Id.  art.  1090,  and  a  nuncupative  will  does  not  prevent  the  wife  and  children  from  in- 
heriting.  Id. 

In  Tennessee,  the  wife  may  manage  her  own  and  her  husband's  pro]>erty,  when  he 
is  incapacitated.  Public  Acts  of  1835,  ch.  56,  ^  1  ;  and  her  property  is  not  liable  in 
such  case  for  his  debts.  Id.  ^  2.  Property  acquired  by  her,  sul>6equent  to  an  aban- 
donmcnt  by  him,  or  separation  from  him,  in  consequence  of  ill  usfi^^,  Is  not  liable  for 
his  debts.  If  she  live  with  him  again  it  is.  Public  Acts  of  1625,  oh.  10.  Marriage 
contracts  and  settlements  must  be  recoided  to  be  valid  against  creditore.  They  are 
not  good  where  more  property  is  concerned  than  husband  and  wife  possessed  at  the 
time  of  marriage ;  but  subsequent  legacies  to  her  arc  considered  as  pro))crty  received 
by  her.  Public  Acts  of  1785,  ch.  12.  As  to  dower  and  provisions  in  lieu  of,  sec 
Laws  of  1823,  ch.  37,  §  4,  Laws  of  1784,  ch.  22,  §  8;  property  exclusive  of  dower, 
and  exempt  from  execution,  set  off  to  widow.  Laws  of  1837,  ch.  13,  ^4  l|2;  other 
property  in  widow's  hands  exempt  from  execution,  Laws  of  1833,  ch.  SO;  this  pro- 
vision applies  to  a  married  woman  whose  husband  absconds,  id.  ch.  2 ;  other  provis- 
ions in  relation  to  widows.  Laws  of  1844,  ch.  211.  A  feme  covert  may  dis}>ose  by 
will  of  her  own  estate.    Laws  of  1858,  ch.  180,  §  4. 

In  Kentucky,  the  husband  has  no  interest  in  the  real  estate  or  chattels  of  the  wife, 
except  the  use,  with  power  to  rent  real  estate  for  three  years  at  a  time,  and  hire  the 
slaves  for  one.  Rev.  Stat,  of  Kentucky,  ch.  47,  art.  2,  §  *!.  Such  estate  is  only  liable 
for  her  antenuptial  debts,  and  for  necessaries  for  the  family,  the  husband  included.  Id. 
Her  chattels  real,  and  slaves  may  be  conveyed  in  the  same  way  as  land,  and  the  pro- 
ceeds go  to  the  husband,  unless  otherwise  provided.  Id.  \  2.  Ue  is  not  liable  for  her 
antenuptial  debts  except  to  the  amount  received  by  her  independent  of  real  estate  or 
slaves.  Id.  ^  3.  Provision  exists  for  a  married  woman's  acting  as  Jen\e  sofe  in  case  of 
abandonment,  imprisonment  of  husband,  &c.  Id.  ^  4.  The  wife  of  a  non-resident  hus- 
band may  act  as  a  feme  sole.  Id.  §  8.  An  alien  wife  of  a  citizen  husband  may  inherit 
property.  Ch.  15,  art.  3,  4  3.  The  deeds  of  a  feme  covert  may  be  either  joint  or  sep- 
arate, ch.  24,  4  21  ;  and  must  bo  separately  acknowledged.  Id.  ^  22.  For  various 
provisions  relating  to  dower,  see  ch.  30.  Marriage  agreements  must  be  recorded. 
Ch.  24,  §  9.  The  husband's  remedy  against  the  wife's  tenant  is  the  same  after  her 
death  as  before.  Ch.  56,  an.  2,  §  25.  He  has  a  life-cstato  m  her  slaves  after  her  death. 
Ch.  47,  ait.  4,  §  2.  She  has  the  general  rights  of  a  feme  sole  in  regard  to  stock  held 
for  her  exclusive  use.  Id.  §  16.  Real  or  personal  estate  conveyed  or  devised  to  her, 
except  as  a  gift,  cannot  bo  aliened  witliout  the  consent  of  her  husband.  Id.  §  17. 
Provision  exists  for  sale  of  married  woman's  property.  Cli.  86,  art.  1,  5,  6.  A  married 
woman  may  dispose  of  her  separate  property  by  Hill  or  execute  a  power.  Ch.  106, 
\  4.  Wills  are  revoked  by  a  subsequent  marriage,  except  when  made  under  power  off 
appointment,  when  the  estate  would  not,  la  default  of  such  appointment,  go  to  the 
heirs.   Id.  §  9. 

In  Ohio,  the  interest  of  the  husband  in  the  wife's  real  estate,  her  personal  property 
acquired  before  and  after  marriage,  and  her  choses  in  action,  unless  ho  has  reduced 
them  to  possession,  cannot  be  taken  for  his  debts  during  her  life  or  the  life  of  her  heirs. 
Swan's  li.  S.  (Derby's  od.  1854),  ch.  87,  tit.  21,  (657)-(660).  The  husbnnd  of  an 
insane  wife  may  be  authorized  to  sell  his  real  estate  without  her  joining.    Id.  ch.  70, 
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(61).  The  hasband  mufit  be  joined  with  the  wife  in  all  actions  to  which  she  is  a 
pfurty,  except  those  concerning  her  separate  property,  when  she  may  sue  by  her  next 
friend ;  as  ehe  may  in  actions  between  themselves,  except  for  divorce  or  alimony,  when 
she  sues  alone.  Id.  ch.  87,  (28).  If  sued  jointly,  she  may  defend  for  her  own  right, 
and  for  his,  if  he  neglect  to  defend.  Id.  (29).  Husband  and  wife  may  not  testify  for 
or  against  each  other  while  the  relation  subsists  or  afterwards.  Id.  ch.  87,  (314).'  As 
to  the  rights  of  the  wife  to  children  and  property  when  her  husband  joins  the  Shakers, 
see  ch.  105.  The  husband  or  wife  may  insure  his  life  (the  annual  premium  not  to  ex- 
ceed $150,  otherwise  the  surplus  insurance  to  go  to  his  representatives),  for  the  benefit 
of  her  and  her  children.  Id.  ch.  59.  A  married  woman  may  dispose  of  her  property 
by  will.  Id.  ch.  122,  ( I ) ;  and  the  will  of  ikfemt  sole  is  not  revoked  by  lier  subsequent 
marriage.  Id.  (37).  The  homestead  to  the  value  of  $500,  is  exempt  from  execution, 
&c.   Id.  ch.  87,  (647)-(656). 

In  I?fDiAKA,  the  husband  is  liable  to  the  extent  of  the  wife's  property  only  for  her 
antenuptial  debts,  R.  S.  (1852),  vol.  1,  ch.  52,  §  1,  and  such  liability  is  not  extinguished 
by  her  deAth.  Id.  §  2.  Her  Christian  name  is  sufficient  in  a  suit  against  them  jointly. 
Cox  r.  Hunnion,  5  Blackf.  176.  Her  admissions  subsequent  to  marriage  are  not  ad- 
missible in  a  suit  against  them  jointly  for  a  debt  of  hers  while  single.  Brown  v.  Las- 
selle,  6  Blackf.  147  ;  Lasselle  v.  Brown,  8  id.  221.  Process  need  only  be  served  on 
the  husband  when  sul)sequent  proceedings  aro  against  both.  Campbell  v,  Baldwin, 
6  id.  364  ;  King  i\  M'Campbcll,  id.  435.  The  husband  is  a  proper  par^  to  a  scire 
facias  on  a  judge's  transcript  of  judgment  against  the  wife  while  single.  Campbell  v. 
Baldwin,  supra.  The  plaintiff  must  prove  marriage,  in  assumpsit  against  both  on  a 
note  of  wife  dum  solOf  when  non-assumpsit  is  pleaded.  Wallace  v.  Jones,  7  id.  321. 
They  should  sue  separately  in  an  action  for  libel  upon  both.  Hart  v.  Crow,  id.  351. 
As  to  the  wife's  agency,  see  Castcel  v,  Castecl,  8  id.  240.  Judgment  against  them 
jointly  for  tort  of  wife  must  be  satisfied  first  from  her  lands  if  she  have  any.  R.  S. 
cb.  52,  \  4.  Her  lands  are  not  liable  for  her  husband's  debts,  but  remain  her  separate 
property.  Id.  ^  5  ;  Bamett  v.  Goings,  8  Blackf.  284.  Suits  relative  thereto  should  be 
in  tne  name  of  both ;  if  separated,  in  her  name,  in  which  case  the  husband  is  not  liable 
for  costs.  R.  S.  ch.  52,  f  7.  The  wife  cannot  sue  or  defend  by  guardian  or  next 
friend,  unless  under  twenty-one.  Id.  vol.  2,  Part  2,  ch.  1,  §  8.  She  may  defend  in  her 
own  right  nn  action  relating  to  her  separate  property,  and  in  her  husband's,  if  he 
neglects.  Id.  ^9.  A  genentl  and  beneficial  power  may  be  giv^n  to  her  to  convey, 
wiuiout  the  concurrence  of  her  husband,  lands  devised  to  tier  in  fee.  Id.  vol.  1, 
eh.  113,  ^16.  She  may  make  a  will,  id.  vol.  2,  ch.  11,  ^  1 ;  but  the  will  of  a 
Jane  sole  is  revoked  by  marriage.    Id.  §  5. 

In  Wisconsin,  the  marriage  of  a.  feme  sole  executrix  or  administratrix  extinguishes 
her  authority,  Rev.  Stat,  c  67,  §  8 ;  c.  68,  ^13,  and  of  a  female  ward  terminates  the 
guardianship,  c.  80,  §  27.  The  husband  holds  his  deceased  wife's  lands  for  life,  un- 
Kss  she  left  by  a  former  husband  issue  to  whom  the  estate  might  descend,  c.  62,  \  30. 
She  may  sue  upon  a  rumseller's  bond,  for  injury  done  to  herself  or  children.  Laws 
of  1850,  c.  139,  §  4.  Provisions  exist  by  which  powers  may  be  given  to  married  women, 
and  regulating  their  execution  of  them.  R.  S.  c.  58,  ^  8,  15,  40, 44, 57.  If  husband 
and  wife  are  impleaded,  and  the  hasband  neglect  to^  defend  the  rights  of  the  wife,  she, 
applying  before  judgment,  may  defend  without  him  ;  and  if  he  lose  her  land  by  de- 
fault, she  may  bring  an  aetion  of  ejectment  after  his  death,  c.  III.  ^  3,  4.  The  real 
estate  of  females  married  before,  and  the  real  and  personal  property  of  those  after,  Feb. 
21,  1850,  remain  their  separate  property.  And  any  married  woman  may  receive,  but 
not  from  her  husband,  and  hold  any  property  an  if  unmarried.    Laws  of  1850,  c.  44. 

In  Illinois,  there  is  a  homestead  law,  similar  in  its  purposes  to  those  before  men- 
tioned, exempting  the  homestead  to  the  value  of  $1,000.  Compiled  Statutes  (1856), 
ch.  57,  (44)-(50).  We  find  no  other  provisions  different  from  those  stated  at  the  head 
of  this  note. 

In  Arkansas,  a  feme  covert  may  be  seized  in  her  own  right  of  any  property  not 
coming  from  her  husband.  Dig.  of  Ark.  Stats,  c.  104,  §  1.  Such  property  is  not 
liable  for  the  debts  of  the  husband  contracted  beforo  mai*riage.  Rev.  St.  c.  6*0,  §  19. 
Nor  is  her  property  in  slaves  liable  for  her  husband's  subsequent  debts.  Dig.  of  Ark. 
Stats,  c.  104,  ^  2,  3.  He  has  the  management  of  her  slaves,  and  suits  for  their  pos< 
session  must  be  prosecnted  and  defended  jointly.  Id.  ^  4.  The  homestead  and  a 
certain  amount  of  personal  property  is  exempt  from  execution.    Id.  c.  67,  §§  19, 
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20;  Public  Acts  of  1852,  p.  9.  There  are  provisions  for  recording  marriage  con- 
tracts. Di^.  of  Stats,  c.  lOS.  A  married  woman  cannot  be  executrix  or  admin- 
istratrix.  Id.  c.  4,  §  5.  There  are  other  provisions  for  the  wife  in  case  of  abandon- 
ment by  husband,  id.  c.  102,  §  8 ;  and  as  to  dower,  id.  c.  4,  ^  3,  56,  57  ;  c.  59 ; 
Hill's  Adm'rs  v.  Mitchell,  5  Ark.  Rep.  608 ;  Menifee's  Adm'ro  v,  Menifee,  3  £ng. 
Rep.  9.  A  married  woman  cannot  make  a  will  unless  empowered  by  a  marriage 
settlement,  or  by  her  husband.    Dig.  of  Stats,  c.  170,  ^  3. 

In  MissouBi,  the  husband  ma^  recover  the  rent  due  on  the  estate  of  his  deceased 
wife.  R.  S.  c.  98,  ^3.  A  mamed  woman  may  not  be  executrix  or  administratrix, 
id.  c.  3,  \  5,  and  the  marriage  of  a  feme  sole  executrix  extinguishes  her  power.  Id. 
^  32.  She  may  not  be  guardian  of  a  minor's  estate,  but  may  be  of  his  person.  Id.  c. 
73,  §  13.  Marriage  contracts  must  be  recorded,  id.  c.  1 14,  §  3,  and  may  be  made 
when  female  is  over  eighteen.  Laws  of  1849,  p.  67.  A  married  woman  cannot  make 
a  will  unless  by  authority  of  a  marriage  settlement  or  fix>m  her  husband.  R.  S.  c.  185, 
4  3.  The  will  of  a /erne  sole  is  revoked  by  subsequent  marriage.  Id.  §  8.  The  prop- 
erty of  a  wife,  whether  acquired  before  or  after  marriage,  and  the  use  and  profits  of  it, 
are  not  liable  for  the  antenuptial  debts  of  her  husband.  The  husband  s  property, 
owned  before  marriage,  or  subsequcntiv  acquired  by  descent,  gift,  grant,  or  devise, 
and  the  use  and  profits  of  it,  are  not  liable  for  her  antenuptial  debts.  The  wife's  prop- 
erty owned  before  marriage,  and  that  subsequently  acquired  by  descent,  gift,  grant,  or 
devise,  cannot  bo  taken  to  pay  a  liability  of  the  husband  as  security  incurred  at  any 
time,  and  is  not  liable  for  any  fine  or  costs  imposed  upon  him  in  a  criminal  case. 
Laws  of  1849,  pp.  67,  68.  The  wife  may  insure  for  her  benefit  either  her  husband's 
life  or  her  own ;  and  no  life  insurance  effected,  whether  before  or  after  marriage,  by  the 
husband  upon  his  own  life  shall  bo  liable  for  his  debts,  unless  so  expressed  upon  the 
face  of  the  policy.  But  a  creditor  may  insure  his  debtor's  life.  Laws  of  1851,  pp. 
296,  297. 

In  Michigan,  if  a  husband  abandons  his  wife,  or  is  in  the  state  prison,  she  may  be 
authorized,  if  of  age,  to  act  and  be  liable,  in  general,  as  afeme  sole,  in  which  case  her 
contracts  bind  both  as  if  their  marriage  had  subsequently  taken  place.  She  may  join 
widi  his  guardian  to  release  dower,  and  any  agreement  between  her  and  such  guardian 
is  binding.  The  same  rules  apply  to  a  married  woman  who  comes  into  the  State 
without  her  husband.  The  property  acquired  by  a  married  woman,  before  or  after 
coverture,  is  free  from  her  husband's  liabilities,  but  she  cannot  sell  it  without  his  con- 
sent, or  authority  from  court,  nor  if  separated  from  him  can  she  remove  it  from  his 
premises  without  such  authority.  R.  S.  c.  85.  She  may  recover  land  lost  by  his  de- 
fault, and  defend  when  he  neglects.  Id.  c.  113,  4  3,  4.  The  mairiage  of  an  executrix 
extinguishes  her  authority.  Id.  c.  69,  §  8.  So  of  an  administratrix.  Id.  c.  70,  ^  13. 
A  feme  covert  may  have  a  general  and  beneficial  power  to  dispose,  during  marriage,  of 
lands  conveyed  to  her.  Id.  c.  64,  §  8.  She  may  devise  her  property,  (id.  c.  68,  §  1) ; 
and  may  have  dower  though  an  alien.  Id .  c.  66,  ^  21.  There  is  also  a  homestead  exemp- 
tion law.  Laws  of  1848,  No.  109,  p.  124,  and  a  maiTied  woman  may  insure  the  life 
of  her  husband  for  her  benefit  ana  that  of  her  children,  but  the  annual  premium  must 
not  exceed  $300.    Laws  of  1848,  No.  233,  p.  350. 

In  Iowa,  the  personal  property  of  the  wife  does  not  vest  at  once  in  the  husband,  but 
if  left  under  his  control,  will,  in  favor  of  third  persons  acting  in  good  faith  and  without 
knowledge  of  the  real  ownership,  be  presumed  to  have  been  transferred  to  him.  But 
she  may  avoid  such  surrender  by  filing  for  record  a  notice  stating  the  amount  of  such 

Eroperty,  and  that  she  has  a  claim  therefor;  and  if,  during  her  lifetime,  he  dies  or 
ecomes  insolvent,  she  is  deemed  a  preferred  creditor  to  that  amount,  without  interest, 
but  not  as  to  creditors  without  knowledge,  who  becime  such  after  the  property  is 
placed  under  the  husband's  control,  and  ocfore  the  filing  of  such  notice.  Tne  wife 
must  prove  tlie  amount  of  such  property ;  but  after  five  years  the  notice  is  presumptive 
evidence.  Property  which  ordinarily  passes  only  by  written  evidence  of  transfer  is 
presumed,  without  notice,  to  belong  to  the  wife,  unless  she  received  it  from  the  hus- 
band. Ho  is  not  liable  upon  contracts  relative  to  her  separate  property  or  purporting 
to  bind  herself  alone,  nor  is  her  property  or  income  liable  for  nis  debts.  Family  ex- 
penses, education  of  children,  &c.,  are  chargeable  upon  the  property  of  both  or  either ; 
they  may  be  sued  jointly,  or  the  husband  separately.  When  abandoned  by  her  hus- 
band, the  wife  may  obtain  permission  to  act  as  if  sole,  and  to  dispose  of  a  portion  of 
his  property,  and  collect  debts  due  him ;  and  the  husband,  in  like  case,  may  obtain 
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shnilar  power  over  her  property.  (Provision  is  also  made  for  the  seizure  of  his  prop- 
erty by  pablic  officers  in  the  former  instance.  Code,  §  799.)  He  cannot  remove  the 
wife  or  children  from  the  homestead  without  their  consent.  Code  of  Iowa,  §^  1447- 
1462.  The  estate  by  courtesy  is  abolished,  and  the  husband  is  entitled  to  the  some 
rights  of  dower  as  the  wife.  Id.  \  1421  ;  Laws  of  1852,  c.  61,  ^  3.  When  judgment 
is  against  husband  and  wife,  execution  may  issue  against  the  property  of  either  or 
both.  Code,  §  1891.  If  both  are  sued  jointly,  the  wife  may  defend  for  her  own  right, 
or  for  her  husband's  right  also.  Id.  f  1687.  A  married  woman  may  receive  gifts  on 
grants  from  her  husband  without  the  intervention  of  a  trustee,  id.  §  1192;  and  may 
convey  her  interest  in  real  estate,  id.  ^  1207 ;  and  may  be  executrix  independently 
of  her  husband.  Id.  4  1304.  There  is  also  a  homestead  exemption  law,  similar  in  its 
general  scope  and  purpose  to  those  before  mentioned.  Id.  ^  501, 1245-1266,  1395 ; 
Laws  of  1852,  c.  61,  §  2. 

^  In  California,  all  property  owned  before  marriage,  or  subsequently  acquired  by 
gift,  bequest,  devise,  or  descent,  by  either  party,  is  the  separate  property  of  each ;  but 
all  otherwise  acquired  by  either  after  marriage  is  common  property.  An  inventory  of 
the  wife's  separate  property,  acknowledged  or  proved  as  for  a  conveyance  of  land, 
most  be  recorded,  and  tfiis  shall  be  notice  of  the  wife's  title,  and  her  propertv  included 
therein  is  exempt  from  seizure  on  execution  for  the  debts  of  her  husband,  fie  has  the 
management  and  control  of  her  separate  property  during  marriage,  but  no  alienation 
can  be  made,  nor  liep  or  incumbrance  created  unless  she  joins  in  the  deed  and  ao- 
knowledgcs  upon  a  separate  examination.  But  when  she  sells  her  separate  property 
for  his  benefit,  or  he  uses  the  proceeds  with  her  written  consent,  it  is  deemed  a  gift, 
and  neither  she  nor  those  claimmg  under  her  can  recover.  In  certain  cases  a  trustee 
may  be  appointed  to  manage  her  property.  The  husband  has  the  entire  control  and 
management  of  the  common  property,  with  like  absolute  power  of  disposition  ns  of  his 
own  separate  property ;  and  the  rents  and  profits  of  the  separate  property  of  both  are 
decmeci  common  property,  unless  with  respect  to  the  wife,  the  terms  of  the  bequest, 
devise,  or  giffc,  are  otherwise.  Dower  and  courtesy  are  abolished.  Upon  the  death 
of  either  party,  one  half  the  common  property  goes  to  the  survivor,  and  the  other 
half  to  the  descendants  of  the  deceased,  sunjeet  to  the  payment  of  his  or  her  debts ; 
if  there  are  no  descendants,  the  whole  to  the  survivor,  subject  to  such  payment. 
Upon  divorce,  the  common  property  is  equally  divided.  The  separate  property  of 
the  wife  is  alone  liable  for  her  antenuptial  debts.  But  the  parties  may  control  these 
provisions  by  marriage  contract,  which  must  be  in  writing  and  recorded,  or  otherwise 
shall  not  affect  third  parties.  It  may  be  entered  into  by  a  minor,  but  cannot  alter  the 
legal  order  of  descent,  nor  derogate  fh>m  the  husband's  rights  over  the  persons  of 
his  wife  and  children,  as  head  of  the  family,  or  the  survivor's  rights  as  guardian 
of  children.  Compiled  Laws  of  Cal.,  (1850-1853,)  ch.  147,  p.  812.  When  a  mar- 
ried woman  is  party  to  a  suit,  her  husband  is  to  be  joined,  except,  if  the  action  con- 
cerns her  separate  property,  she  may  sue  alone,  and  if  between  herself  and  her  hus- 
band, she  may  sue  and  be  sued  alone.  If  both  are  sued  together,  she  may  defend 
in  her  own  right.  Id.  ch.  123,  §4  7,  8,  p.  520.  There  is  also  a  homestead  law,  ex- 
empting the  homestead  to  the  amount  of  $5,000,  from  final  process  of  court ;  and 
it  cannot  be  alienated  without  the  wife  joins  in  the  conveyance,  and  acknowledges 
apart  from  her  husband.  Its  otlier  provisions  are  substantially  similar  to  those  be- 
fore referred  to.  Id.  ch.  158,  p.  850.  The  wife's  real  estate 'may  be  conveyed  by 
separate  deed,  if  her  husband  has  been  abseiU  one  year.  Laws  of  1855,  ch.  17. 
She  may  devise  by  will,  with  the  written  consent  of  her  husband,  (unless  this  is 
rendered  unnecessary  by  marriage  contract) .  Compiled  Laws,  ch.  24,  ^  2,  p.  140.  By 
complying  with  certain  requiroments,  she  may  carry  on,  in  her  own  name,  any 
business,  trade,  profession,  or  art,  and  the  property,  &c..  Invested  belongs  exclusively 
to  her,  and  she  has  all  the  legal  privileges  and  disabilities  of  debtor  and  creditor, 
and  becomes  responsible  for  the  maintenance  of  her  children.  Her  husband  is  not 
liable  for  her  debts  thus  contracted  without  special  written  promise;  and  she  shaJl 
not  originally  invest  more  than  $5,000,  without  taking  oath  that  the  amount  above 
that  sum  did  not  proceed  from  him.  Id.  ch.  178,  p.  881.  She  may  cause  the  life 
of  her  husband  to  bo  insured  for  her  benefit.    Public  Laws  of  1854,  ch.  40. 
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CHAPTER     XIX. 

PERSONS   OF  INSUFFICIENT  MIND   TO   CONTRACT. 

Sect.  I.  —  Non  Compotes  Mentis. 

They  who  have  no  mind,  "cannot  agree  in  mind"  with  an- 
other ;  and  as  this  is  the  essence  of  a  contract,  they  cannot 
enter  into  a  contract.  But  there  is  more  difficulty  when  we 
consider  the  case  of  those  who  are  of  unsound  mind,  partially 
and  temporarily  ;  and  inquire  how  the  question  may  be  affected 
by  the  cause  of  this  unsoundness. 

It  was  once  held  that  no  man  could  discharge  himself  from 
hia  liability  under  a  contract  by  proof  that  when  he  made  it  he 
was  not  of  sound  mind ;  on  the  ground  that  no  man  should  be 
permitted  to  stultify  himself.  (/)  This  is  not  now  the  law, 
either  in  England  or  in  this  country.  If  one  enters  into  a  con- 
tract while  deprived  of  reason,  and  afterwards  recovers  his 
reason,  he  may  repudiate  that  contract,  (m)    •And  this  although 


4  Co. 


[/)  Litt.  sect.  405, 406 ;  Beverley's  case,  a  sound  one,  the  proposition  is  opposed  to 

Rep.  126 ;  Stroud  u.  Marshall,  Cro.  the  general,  if  not  universal  opinion  of 

£1.  398 ;  Cross  v.  Andrews,  id.  622.    13nt  mankind.    And  perhaps  all   experience 

this  was  contrary  to  the  most  ancient  au-  demonstrates  that  a  mind  may  be,  in  rela- 

thorities.     See    2    BI.    Com.    291.  —  In  tion  to  some  one  point,  whnt  would  be 

Waring  r.  Waring,  12  Jur.  947,  (1848,)  called  insane  br  all  persons,  and  yet  on 

the  nature  and  the  degrees  of  insanity  are  others  be  judged  to  be  sane,  if  tried 'by  any 

very  fully  considered.    It  is  difficult  to  of  the  tests  usually  applied  to  this  qucs- 

define  insanity,  or  to  discriminate  it  pre-  tion. 

cisely  from  mere  weakness  of  mind,  or  (m)  In  Gore  v,  Gibson,  13  M.  &  W. 
disturbed  imagination.  Absolute  sanity  623,  the  action  was  assumpsit  by  the  in- 
of  mind  may  or  may  not  be  predicated  of  dorsee  against  the  indorser  of  a  bill  of  cx- 
nny  person,  accordingly  as  we  include  change.  The  defendant  pleaded  that  when 
therein  more  or  less  perfect  power  of  he  indorsed  the  bill  he  was  so  intoxicated 
thought  and  accuracy  of  judgment.  In  as  to  be  unable  to  comprehend  the  mean- 
Waring  V,  Waring,  Lord  Brougham  holds  ing,  nature,  or  effect  of  the  indorsement ; 
that  no  mind  which  is  insane  upon  any  of  which  the  plaintiff  at  the  time  of 
one  point  can  be  wholly  sound  on  any  the  indorsement  had  notice.  Udd^  to  be 
subject.  If  by  this  any  thing  more  is  a  good  answer  to  the  action.  Parkey 
meant  than  that  an  unsound  mind  is  not  B. :  "  Where  the  partv,  when  he  enters 
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his  temporary  insanity  was  produced  by  his  own  act,  as  by  in- 
toxication, (n)     But  he  must  not  make  use  of  his  intoxication 

as  a  means  of  cheating  others.  If  he  made  himself  drunk  with 
the  intention  of  avoiding  a  contract  entered  into  by  him  while 
in  that  state,  it  may  well  be  doubted  whether  he  would  bp  per- 
mitted to  carry  this  fraud  into  effect  And  if  he  bought  goods 
when  drunk,  but  keeps  them  when  sober,  his  drunkenness  is  no 

into  the  contract,  is  in  such  a  state  of  ^//en&orou^A  held  that  an  agreement  signed 
dninkenness  as  not  to  know  what  he  is  hy  an  intoxicated  man  is  void,  on  the 
doing,  and  particnlarly  when  it  appears  ground  that  such  a  person  "  has  no  agree- 
that  this  is  known  to  the  other  party,  the  ingmind."  And  he  reasserted  this  rule 
contract  is  void  altogether,  and  he  cannot  in  I'enton  v,  HoUoway,  1  Stark.  126.  See 
be  compelled  to  perform  it.  A  person  Cooker.  Clay  worth,  18  Ves.  15;  Cole  v. 
who  takes  an  obligation  from  another  un-  Bobbins,  Bull.  N.  P.  172;  Barrett  r.  Bux- 
der  such  circumstances  is  guilty  of  actual  ton,  2  Aikens,  167  ;  Burroughs  v.  Rich- 
fraud.  The  modem  decisions  have  quali-  mond,  1  Green,  233 ;  Foot  v.  Tewksbury, 
fied  the  old  doctrine,  that  a  man  shall  not  2  Verm.  97  ;  Reynolds  v.  Waller,  1  Wash. 
be  allowed  to  allege  his  own  lunacy  or  in-  164 ;  Heinicker  v.  Smith,  2  Harr.  &  Johns, 
toxication,  and  total  drunkenness  is  now  421 ;  Curtis  v.  Hall,  1  South.  361 ;  Ruth- 
held  to  be  a  defence."  See  Mitchell  v.  erford  v.  Ruff,  4  Desaus.  364 ;  Seymour 
Kingman,  5  Pick.  431 ;  Webster  r.  Wood-  v.  Delaney,  3  Cow.  445;  Duncan  v.  Mc- 
ford,  3  Day,  90;  Grant  v.  Thompson,  4  CuUough,  4  S.  &  R.  484 ;  Taylor  v.  Pat- 
Conn.  203;  Lang  v.  Whidden,  2  New  rick,  1  Bibb,  168;  Prentice  v*  Achom,  2 
Hamp.  435 ;  Seaver  t;.  Phelps,  1 1  Pick.  Paige,  30 ;  Harrison  v.  Lemon,  3  Blackf. 
304 ;  Arnold  v.  Richmond  Iron  Works,  1  51 ;  Drummond  v.  Hopper,  4  Harring. 
Gray,  434 ;  McCreight  v.  Aiken,  1  Rico,  327.  And  the  legal  representatives  of  a 
56;  Yates  v.  Boen,  2  Strange,  1104;  party  contracting  while  intoxicated  have 
Baxter  v.  Earl  of  Portsmouth,  5  B.  &  C.  the  same  right  as  the  party  himself  to 
170;  Bice  v.Peet,  15  Johns.  503;  Owing's  avoid  such  contract,  although  the  drunk- 
case,  1  Bland,  377 ;  Homer  v.  Marsh^,  enness  was  not  procured  by  the  sober 

5  Munf.  466 ;  Fitzgerald  v.  Reed,  9  Sm.  party.    Wigglesworth  v.  Steers,  1  Hen. 

6  Mar.  94.  And  an  administrator  may  &  Mun.  70.  It  seems  to  be  held  in  equity 
avoid  a  contract  by  showing  the  insanity  that  intoxication  does  not  avoid  a  con- 
of  the  testator  at  the  time  of  making  it.  tract,  unless  the  intoxication  was  produced 
Lazell  V.  Pinnick,  1  Tyler,  247. — So  in-  by  the  other  party,  or  unless  fraud  had 
sanity  is  a  good  defence  to  an  action  of  been  practised  upon  him.  Cory  v.  Cory, 
slander,  and  evidence  that  the  defendant  1  Ves.  Sen.  19 ;  Johnson  v.  Mcdlicott,  3 
was  a  weak-minded  man,  and  at  tiroes,  P.  Wms.  130, note;  Stockley  v.  Stockley, 
both  before  and  after  the  speaking  of  the  1  Y.  &  B.  23 ;  Cooke  v.  Clay  worth,  18 
words,  totally  deranged,  is  competent  evi-  Ves.  12 ;  Crane  v.  Conklin,  Sa^ton,  346. 
dence  in  ascertaining  whether  he  was  in-  Dealing  with  persons  non  compotes  raises  a 
sane  at  the  time  of  speaking  them.  Bry-  presumption  of  fraud ;  but  it  may  be  re- 
ant  V.  Jackson,  6  Humph.  199.  —  And  butted;  and  if  the  evidence  of  good  faith 
it  is  no  answer  that  the  sane  party  and  of  benefit  to  the  unsound  person  is 
when  contracting  was  not  apprised  of  clear,  equi^  will  not  interfere.  Jones  v. 
the  other's  insanity,  and  did  not  sus-  Perkins,  5  B.  Monroe,  225.  —  As  to  frauds 
pect  it,  and  did  not  overreach  such  in-  on  drunkards,  see  Gregory  v.  Frazer,  3 
sane  person,  «r  practice  any  fraud  or  un-  Camp.  454  ;  Brandon  v.  Old,  3  C.  &  P. 
fairness  upon  him.  Seaver  v.  Phelps,  1 1  440.  Some  of  the  above  authorities  cer- 
Pick.  304.  And  the  dictum  of  Lord  Ten-  tainly  seem  to  be  inconsistent  with  the 
terden  in  Brown  v.  Joddrell,  1  Moody  &  principle,  that  a  person  in  a  state  of  intox- 
Malkin,  105,  to  the  contrary,  is  inconsistent  ication  has  no  agreeing  mind,  and  there- 
with modem  decisions.  —  Insanity  is  no  fore  there  never  was  a  contract  between 
defence  to  an  action  of  trover.  Morse  v.  the  parties.  We  think  this  principle,  how- 
Crawford,  17  Verm.  R.  499.  ever,  the  true  one. 

In)  In  Pitt  r.  Smith,  3  Camp.  33,  Lord 
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answer  to  an  action  for  the  •purchase-money,  (o)  And  if  the 
condition  of  lunacy  be  established  by  proper  evidence  under 
proper  process,  the  representatives  and  guardians  of  the  lunatic 
may  avoid  a  contract  entered  into  by  him  at  a  time  when  he  is 
thus  found  to  have  been  a  lunatic,  although  he  seemed  to  have 
his  senses,  and  the  party  dealing  with  him  did  not  know  him 
to  be  of  unsound  mind,  (p)  But  this  rule  has  one  important 
qualification,  quite  analogous  to  that  which  prevails  in  the  case 
of  an  infant,  and  resting  undoubtedly  on  a  similar  regard  for 
the  interests  of  the  lunatic.  This  is,  that  his  contract  cannot 
be  avoided,  if  bond  fide  on  the  part  of  the  other  party,  and  made 
for  the  procurement  of  necessaries,  (q)  which,  as  in  the  case  of 
infants,  would  not  be  restricted  to  absolute  necessaries,  but  such 
things  as  are  useful  to  him,  and  proper  for  his  means  and  sta- 
tion. And  it  has  been  recently  held,  that  a  bond  fide  contract 
made  with  a  lunatic,  who  was  apparently  sane,  cannot  be  re- 
scinded by  him  or  his  representatives,  unless  the  parties  can  be 

placed  in  statu  quo,  (r) 

* 

(o)  See  Alderson,  B.,  in  Gore  v.  Gibson,  and  at  the  time  when  the  goods  were  or- 

13  M.   &  W.  623.    From  Sentancc  v,  dered  and  supplied.    It  was  held,  that  this 

Poole,  3  C.  &  P.  1,  it  might  be  inferred  was  not  a  sufficient  defence  to  an  action 

that  an  indorsement,  made  in  a  state  of  for  the  price  of  the  goods,  the  tradesman 

complete  intoxication,  would   not  be  en-  at  the  time  when  he  received  the  orders 

for(^  against  the  drunkard  by  a  bona  fide  and  supplied  the  articles  not  having  any 

holder  without  knowledge  of  the  circum-  reason  to  suppose  that  the  defendant  was 

stances.     Sucli  a  rule  must  rest  on  the  as-  a  lunatic.     Abbotf  C.  J. :  "I  was  of  opin- 

sumption  that  the  act  was  a  nullity ;  but  ion  at  the  trial  that  the  evidence  given  on 

it  is  difficult  to  see  how  one  could  indorse  the  part  of  the  defendant  was  not  sufficient 

a  bill  or  note  in  such  a  way  that  its  ap-  to  defeat  the  plaintiff's  action.    It  was 

pearnnce  would  excite  no  suspicion,  and  brought  to  recover  their  chains  for  things 

yet  bo  so  drunk  as  to  know  nothing  of  suited  to  the  state  and  degree  of  the  dc- 

what  he  was  doing ;  and  unless  the  in-  fendant,  actually  ordered  and  enjoyed  by 

dorser  were  utterly  incapacitated,  it  should  him.    At  the  time  when  the  orders  were 

seem  that  a  thircl  party,  taking  the  note  given  and  executed,  Lord  Portsmouth  was 

innocently  and  for  value,  ought  to  hold  it  living  with  his  family,  and  there  was  no 

against  him.  reason  to  suppose  that  the  plaintiffs  knew 

(p)  McCrillis  w.  Bartlett,  8  N.  Hamp.  of  his  insanity.    I  thought  the  case  very 

569.     See  Smith  v.  Spooner,  3  Pick.  229 ;  distinguishable  from  an  attempt  to  enforce 

Manson  v.  Fclton,  13  rick.  206.  a  contract  not  executed,  or  one  made  un- 

(q)  Richardson  v.  Strong,  13  Ire.  Law,  der  circumstances  which  might  Imve  in- 

106  ;  Gore  v.  Gibson,  13  M.  &  W.  627  ;  duced  a  reasonable  person  to  suppose  the 

Niell  r.  Morley,  9  Ves.  478 ;  McCrillis  v.  defendant  was  of  unsound  mind.     The 

Bartlett,  8  New  Hamp.  569.    In  Baxter  latter  would  be  cases  of  imposition ;  and  I 

V.  The  Earl  of  Portsmouth,  5  B.  &  C.  1 70,  desired  that  my  judgment  might  not  be 

2  C.  &  P.  1 78,  a  tradesman  supplied  a  taken  to  be  that  such  contracts  would  bind; 

person  with  goods  suited  to  his  station,  although  I  was  not  prepared  to  say  that 

and  afterwards,  by  an  inquisition  taken  they  would  not" 

under  a  commission  of  lunacy,  that  per-  (r)  Molton  v.  Camroux,   12  Jur.  800, 

son  was  found  to  have  been  lunatic  before  (1848),  S.  C.  2  Exch.  487  ;   in  error,  4 
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The  statutes  of  the  different  States  provide  that  idiots,  luna- 
tics, drunkards,  and  all  persons  of  unsound  mind,  may  be  put 
under  guardianship.  And  the  finding  of  a  competent  court  of 
the  fact  of  lunacy,  and  the  appointment  of  a  guardian,  are  held 
to  be  conclusive  proof  of  such  lunacy,  and  all  subsequent  con- 
tracts are  void.  {$)  In  England,  an  inquisition  is  only  presump- 
tive evidence  as  to  third  parties,  {t)  But  it  has  been  held,  that 
even  where  the  statute  expressly  declares  all  the  contracts  of  a 
lunatic  under  guardianship  void,  or  'disables  him  from  entering 

Exch.  17.  See  also,  Neill  v.  Morloy,  9  of  the  Insanity  of  the  ward,  and  the  rea- 
Yes.  478 ;  Price  v.  Berrington,  7  E.  L.  &  soninp^  tends  to  show  that  it  is  conclasive ; 
E.  254  ;  Fitzhugh  v.  Wilcox,  12  Barb,  but  this  was  not  the  question  then  before 
235.  In  Dane  v.  Kirkwall)  8  C.  &  P.  679,  the  court.  If  this  were  not  the  general 
it  was  field,  that  to  constitute  a  defence  to  principle  of  the  law,  the  situation  of  the 
an  action  for  use  and  occupation  of  a  house  guardian  would  be  extremely  unpleasant, 
taken  by  the  defendant  under  a  written  and  it  would  be  almost  impossible  to  exe- 
agreement,  at  a  stipulated  sum  per  annum,  cute  the  trust.  In  every  action  he  might 
it  is  not  enough  to  show  that  the  defend-  be  obliged  to  go  before  the  jury  upon  the 
ant  is  a  lunatic,  and  that  the  house  was  question  of  sanity,  and  one  jury  might  find 
unnecessary  for  her ;  but  it  must  l>e  also  one  way,  and  another  another.  We  are  of 
shown  that  the  plaintiff  knew  this,  and  opinion  that  as  to  most  subjects  the  decree 
took  advantage  of  the  defendant's  sitna-  of  the  probate  court,  so  long  as  the  guar- 
tion  ;  and  if  that  boshown,  the  jury  should  dianship  continues,  is  conclusive  evidence 
find  for  the  defendant ;  and  thcv  cannot,  of  the  disability  of  the  ward ;  but  that  it  is 
on  these  facts,  find  a  verdict  for  tlie  plain-  not  conclusive  in  regard  to  all.  For  ex- 
tiff  for  any  smaller  sum  than  that  specified  ample,  the  ward,  if  in  fact  of  suflScicnt 
in  the  agreement.  capacity,  may  make  a  will,  for  this  is  an 
(s)  Fitzhugh  V.  Wilcox,  12  Barb.  235  ;  act  which  the  guardian  cannot  do  for  him. 
Wadsworth  v.  Sherman,  14  Barb.  169.  But  the  transaction  now  in  question  falls 
Contra  in  Pennsylvania,  In  re  Gang^vcre's  within  the  general  rule."  So  proceedings 
Estate,  14  Penn.  417.  In  Leonard  v.  in  a  court  of  equity,  establishing  the  lu- 
Leonard,  14  Pick.  280,  the  court  said  :  "  It  nacy  of  a  party,  are  admissible  to  prove  the 
is  suggested,  on  the  part  of  the  defendant,  lunacy  in  an  action  at  law,  against  third 
that  an  inquisition  of  lunacy  in  England  persons  not  a  party  to  the  proceedings  in 
is  not  conclusive  on  the  question  of  sanity ;  equity.  McCreight  v.  Aiken,  1  Rhce,  56. 
but  it  is  a  sufficient  answer,  that  such  an  And  creditors  of  an  obligor  to  a  bond,  if 
inquisition  is  very  different  from  the  pro-  not  interested  in  the  result,  are  competent 
cecdings  in  a  court  of  probate 'under  our  wimesses  to  prove  the  obligoi'^s  lunacy, 
statute.  The  plaintiff  insists  that  the  Hart  v.  Deamer,  6  Wend.  497.  And  to 
guardianship  is  conclusive  of  the  disability  prove  a  party's  lunacy  at  the  time  of  mak- 
of  the  ward,  in  relation  to  all  subjects  in^  a  contract,  evidence  of  the  state  of  his 
on  which  the  guardian  can  act,  and  that  mmd  be/ore^  at,  and  after  such  time  is  ad- 
tlie  only  mode  of  preventing  this  opera-  missible.  Grant  r.  Thompson,  4  Conn, 
tion  is  by  procuring  the  guardianship  to  203.  Although  the  mere  opinion  of  wit^ 
bo  set  aside.  And  there  can  be  no  ques-  nesses  not  medical  men,  relative  to  the 
tion  but  that  the  judge  of  probate  has  sanity  of  a  party,  are  not  admissible,  yet 
power  to  reconsider  the  subject,  and  if  it  their  opinions,  in  connection  with  the  facts 
shall  appear  that  the  cause  for  the  appoint-  upon  which  they  are  founded,  may  be. 
ment  of  a  guardian  has  ceased,  or  tnat  the  Grant  v.  Thompson,  4  Conn.  203 ;  Mc- 
guardian  is  an  improper  person  for  the*  Curry  v.  Hooper,  12  Ala.  823. 
oflBcc,  the  letter  of  guardianship  mav  be  (0  Sergeson  v.  Sealey,  2  Atk.  412 ; 
revoked.  McDonald  r.  Morton,  1  >lass.  Faulder  r.  Silk,  3  Camp.  126.  And  the 
R.  543.  In  the  case  of  White  v.  Palmer,  same  rule  was  recognized  in  Hart  r. 
4  Mass.  R.  147,  it  was  held  that  the  letter  Deamer,  6  Wend.  497.  See  also  Hopson 
of  guardianship  was  competent  evidence  v.  Bovd,  6  B.  Monroe,  296. 
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into  contracts,  it  is  not  the  purpose  nor  effect  of  such  provisions 
to  annul  his  contract  for  necessaries,  if  made  with  good  faith 
by«the  other  party,  and  under  circumstances  which  justify  the 
contract ;  (u)  and  if  a  lunatic  be  sued,  or  a  claim  is  made  upon 
him,  perhaps  any  person,  though  not  expressly  authorized,  may 
in  his  case,  as  in  that  of  an  infant,  make,  in  good  faith,  a  legal 
tender  for  him,  which  shall  enure  for  his  benefit 

Courts  of  law,  as  well  as  equity,  afford  protection  to  those 
who  are  of  unsound  mind.  They  endeavor  to  draw  a  line  be- 
tween sanity  and  insanity,  but  cannot  distinguish  between 
degrees  of  intelligence.  Against  the  consequence  of  mere 
imprudence,  folly,  or  that  deficiency  of  intellect  which  makes 
mistake  easy,  but  does  not  amount  to  unsound  or  disordered 
intellect,  even  equity  gives  no  relief,  unless  another  party  has 
made  use  of  this  want  of  intelligence. to  do  a  positive  wrong- 
ful act.  (v) 

In  this  country,  where  provision  is  made  by  statute  that  per- 
sons of  unsound  mind  may  be  put  under  guardianship,  this 
may  be  done  upon  a  representation  and  request,  either  of  the 
authorities  of  the  town  in  which  he  resides,  or  of  his  friends  or 
relatives,  and  after  proper  inquiry  into  the  facts,  and  into  the 
evidence  and  character  of  the  insanity.  The  guardian  so  ap- 
pointed gives  bonds  for  the  due  management  and  care  of  the 
estate  and  person  of  the  insane.  He  then  is  put  into  posses- 
sion of  the  estate  of  his  ward,  and  has  the  general  disposition 
and  control  of  it. 

Similar  provisions  are  often  made  with  respect  to  persons 
mentioned  in  the  next  section. 


(«)  McCrillis  v.  Bartlett,  8  N.  H.  569.      1  Fonbl.  Eq,  5th  cd.  66 ;  Lewis  r.  Pead,  1 
(r)  Osmond  r.  Fitzrov,  3  P.  Wms.  129 ;     Ves.  Jr.  19. 
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SECTION    II. 

SPENDTHRIFTS. 

In  regard  to  these  persons,  the  appointment  of  a  gaardian, 
and  the  depriving  them  of  all  power  over  their  own  property, 
•is  generally  put  on  the  ground  of  a  danger  that  they  may  be- 
come chargeable  to  the  town  or  other  body  corporate  who  will 
be  bound  to  support  them  if  they  become  paupers.  The  appli- 
cation must  come,  therefore,  from  the  authorities  of  such  town ; 
and  set  forth  that  the  party,  by  drinking,  gaming,  or  other 
debauchery,  is  so  spending  and  wasting  his  means  as  to  be  in 
danger  of  becoming  chargeable.  Here  also  there  is  to  be  a  judi- 
cial inquiry  into  the  facts,  after  due  notice  to  the  alleged  spend- 
thrift; and  upon  a  finding  of  the  facts  in  accordance  with  the 
petition,  a  guardian  is  appointed  as  before,  and  after  such 
appointment  all  contracts  of  the  spendthrift,  except  for  neces- 
saries, are  void.  Where  a  provision  is  made  for  recording  such 
complaint  and  petition  in  a  public  registry,  no  valid  contract, 
excepting  as  before  for  necessaries,  can  be  made  by  the  spend- 
thrift, after  such  record,  provided  a  guardian  be  subsequently 
appointed  on  the  petition,  (w)  And  it  has  been  held  that  the 
acknowledgment  or  new  promise  of  a  spendthrift  under  guar- 
dianship is  not  sufficient  to  take  a  former  promise  out  of  the 
statute  of  limitations,  (x) 

{w)  It  was  held  in  Smith  v,  Spooner,  3  ShaWy  C.  J.,  said  :  "  The  question,  then, 
Pick.  229,  that  the  Massachusetts  statute  is,  whether  a  spendthrift,  under  euardian- 
of  1818,  c.  60,  which,  in  case  a  guardian  ship,  is  competent  to  make  a  yalia  contract 
shall  be  appointed  to  a  spendthrift,  avoids  for  the  payment  of  money.  The  plaintiff 
"every  gift,  haigain,.sale,  or  transfer  of  relies  upon  Smith  v.  Spooner,  3  Pick, 
any  real  or  personal  estate,"  made  by  the  229,  as  decisive.  But  we  think  that  that 
spendthrift  after  the  complaint  of  the  case  turns  upon  a  very  different  principle. 
8«toctmen  to  the  judge  of  probate,  and  the  That  action  was  brought  upon  a  note  exe^ 
order  of  notice  thereon  shall  have  been  cuted  after  a  complaint  made  by  the  select- 
filed  in  the  registry  of  deeds,  does  not  ap-  men,  and  before  the  actual  appointment  of 
ply  to  promissory  notes.  But  this  case  a  guardian.  It  depended,  therqfore,  whol- 
18  explained  by  Shctw,  C.  J.,  in  Manson  v.  ly  upon  the  construction  of  the  statute  of 
Felton,  13  Pick.  208,  as  depending  wholly  1818,  providing  that  after  such  complaint 
upon  the  construction  of  the  statute  of  made,  and  a  copy  filed  with  the  register  of 
1818.  deeds,  every  gin,  baigain,  sale,  or  transfer 

(x)  In  Manson  o.  Felton,  13  Pick.  206,  of  real  or  personal  estate,  shall  be  yoidi- 
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SECTION     III. 

SEAMEN. 

The  reckless  and  improvident  habits  of  seamen,  and  their  in- 
ability to  protect  themselves  against  the  various  parties  with 
whom  they  deal,  have  induced  courts  both  of  law  and  equity  to 
extend  to  them  a  certain  kind  of  disability  for  their  protection  ; 
that  is,  certain  contracts  with  seamen,  taking  away  their  rights, 
*or  laying  them  under  wrongful  obligations  are  annulled.  A 
number  of  statutes  have  been  enacted  both  in  England  and  in 
this  country  in  relation  to  the  shipping  articles,  as  they  are 
vtermed,  or  the  contracts  by  which  seamen  engage  their  services 
for  a  voyage.  The  Act  by  which  this  subject  is  principally 
governed  at  this  time  is  that  of  1813,  ch.  2.  And  it  has  been 
very  distinctly  decided  that  any  stipulations  in  shipping  articles, 
which  derogate  from  the  general  rights  and  privileges  of  sea- 
men, will  be  held  void  in  admiralty,  and  to  a  certain  extent  at 
common  law,  unless  it  shall  be  made  apparent  by  proof  on  the 
part  of  the  owner  that  the  nature  and  effect  of  such  stipulations 


It  was  decided  on  the  ground  that  before  the  statute,  and  appointing  a  goardiaa  to 
the  actual  appointment  of  a  guardian  act  in  place  of  the  person  disabled,  and 
there  was  no  disabUilr  to  make  contracts,  the  limited  and  temporacy  restraint  estab- 
exoept  the  specific  disabilitj  created  by  lished  bj  the  statute  of  181S,  on  the  oon- 
the  statute ;  that  such  a  disability  ou?ht  straction  of  which  the  case  of  Smith  v. 
not  to  be  extended  by  construction,  being  Spooner  was  decided.  But  there  are  ser- 
in derogation  of  a  general  right  and  power  eral  expressions  in  the  opinion  of  the 
of  persons  oyer  their  own  property ;  and  court,  in  that  case,  implying  a  distinction 
that  the  making  of  a  promissory  note  was  in  their  minds  between  the  case  of  a  per- 
not  a  gift,  sale,  or  transfer  of  property  son  actually  under  guardianship,  and  that 
within  the  meaning  of  the  act.  It  is  to  of  a  person  in  relation  to  whom  the  in- 
be  remarked  that  the  disability  created  by  cipient  measures  have  been  taken  to  estab- 
this  act  b  to  take  effect  upon  a  mere  com-  lish  such  a  guardianship.  The  court  apeak 
plaint,  before  any  adjudication,  or  even  of  the  note,  made  after  complaint  nled, 
mquiry  into  the  truth  of  the  facts  charged,  but  before  the  appointment  of  a  guardian, 
and  before  the  appointment  of  a  respon-  as  a  note  made  *  on  the  ere  of  a  disabilr 
Bible  officer  competent  and  bound  to  take  ity  to  contract.'  And  the  closing  re- 
chaige  of  the  property,  and  provide  for  marks  in  the  opinion  of  the  Chief  Jas- 
the  wants  of  the  spendthrift  and  those  do-  tice  strongly  implied  the  same  oonclu- 
pendent  on  him.  These  considerations  sion."  Shearman  v.  Akins,  4  Pick.  283. 
form  a  marked  distinction  between  thd  And  see  Pittam  v.  Foster,  1  B.  &  C.  S4S ; 
case  of  an  actual  adjudication,  conclusive-  Ward  v.  Hunter,  6  Taunt.  210. 
ly  fixing  the  disability  eontemplated  by 
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were  explained  to  and  understood  by  the  seaman,  and  an  addi- 
tional compensation  allowed  him,  fally  adequate  to  all  that  he 
lost  by  the  stipulation,  (y)  In  the  case  of  The  Juliana,  referred 
to  by  *Judge  Story  in  Harden  v.  Gordon,  the  true  doctrine  on 

(y)  Brown  v.  Lull,  2  Snmner,  444 ;  equi^.  Whenever,  therefore,  any  stipula^ 
Hairden  v,  Gordon,  2  Mason,  541 ;  3  Kent's  tion  is  found  in  the  shipping  articles  which 
Com.  193;  The  Juliana,  2  Dodson,  504.  derogates  from  the  general  rights  and 
In  Brown  tr.  Lull,  supra.  Story,  J.,  speak-  privileges  of  seamen,  courts  of  admiralty 
in^  of  the  effect  of  a  stipulation  in  the  nold  it  void,  as  founded  upon  imposition, 
shipping  articles,  which  in  that  *case  was  or  an  undue  advantage  taken  of  their 
relied  upon  as  controlling  the  right  of  the  necessities  and  ignorance  and  improvi- 
seaman  to  wa^,  said :  "  It  is  well  known  dence,  unless  two  thines  concur ;  first,  that 
that  the  shipping  articles,  in  their  common  the  nature  and  operation  of  the  clause  is 
form,  are  in  perfect  coincidence  with  the  fully  and  fairly  explained  to  the  seamen ; 
general  principles  of  the  maritime  law  as  and  secondly,  that  an  additional  compen- 
to  seamen's  wages.  It  is  equally  well  sation  is  allowed,  entirely  adequate  to  the 
known  that  courts  of  admiralty  are  in  the  new  restrictions  and  risks  imposed  upon 
habitofwatching  with  scrupulous  jealousy  them  thereby.  This  doctrine  was  fully 
every  deviation  from  these  principles  in  expounded  by  Lord  StoweU,  in  his  admi- 
ihe  articles,  as  injurious  to  the  rights  of  rable  judgment  in  the  case  of  The  Juliana, 
seamen,  and  founded  in  an  unconscionable  (2  Dods.  R.  504) ;  and  it  was  much  con- 
inequality  of  benefits  between  the  parties,  sidercd  by  this  court  in  the  case  of  Harden 
Seamen  are  a  class  of  persons  remarkable  r.  Grordon,  (2  Mason,  R.  .541,  556,  557) ; 
for  their  rashness,  thoughtlessness,  and  im-  and  it  has  received  the  high  sanction  of 
providence.  They  are  generally  necessi-  Mr.  Chancellor  Kent  in  his  Commentaries, 
tons,  ignorant  of  the  nature  and  extent  of  (iii.  4  40,  p.  193).  I  know  not,  indeed, 
their  own  rights  and  privileges,  and  for  the  that  this  doctrine  has  ever  been  broken  in 
most  part  incapable  of  duly  appreciating  upon  in  courts  of  admiralty  or  in  courts  of 
their  value.  Tney  combine,  in  a  singulis  equity.  The  latter  courts  axe  accustomed 
manner,  the  apparent  anomalies  of  gal-  to  apply  it  to  classes  of  cases,  far  more  ex- 
lantry,  extrava^nce,  profusion  in  expen-  tensive  in  their  reach  and  operation ;  to 
diture,  indifference  to  the  future,  credulity,  cases  of  young  heirs  selling  their  expect- 
which  is  easily  won,  and  confidence,  which  ancies ;  to  cases  of  reversioners  and  remain- 
is  readily  surprised.  Hence  it  is  that  bar-  der-men  dealing  with  their  estates ;  and  to 
gains  between  them  and  shipowners,  the  cases  of  wards  dealing  with  their  guar- 
Uitter  being  persons  of  great  intelligence  dians ;  and  above  all  to  cases  of  seamen 
and  shrewdness  in  business,  are  deemed  dealing  with  their  prize-money  and  other 
open  to  much  observation  and  scrutiny ;  interests.  If  courts  of  law  have  felt  them- 
for  they  involve  great  inequality  of  knowl-  selves  bound  down  to  a  more*  limited  ex- 
ec^, of  forecast,  of  power,  and  of  condi-  ercise  of  jurisdiction,  as  it  seems  from  the 
tion.  Courts  of  admiralty  on  this  account  cases  of  Appleby  9.  Dodd,  (8  East,  3U0,) 
are  accustomed  to  consider  seamen  as  and  Jesse  v.  Iloy,  (1  Cromp.  Jerv.  « 
peculiarly  entitled  to  their  protection  ;  so  Rose.  R.  316,329,  339,)  that  they  are,  it 
that  they  have  been,  by  a  somewhat  bold  is  not  that  they  are  insensible  of 'the  jus- 
figure,  often  said  to  be  favorites  of  courts  tice  and  importance  of  these  considerar 
of  admiralty.  In  a  just  sense  they  are  so,  tions,  but  because  they  are  restrained  from 
so  far  as  the  maintenance  of  their  rights,  applying  them  by  the  more  strict  rules  of 
and  the  protection  of  their  interests  against  the  iurisprudence  of  the  common .  law, 
the  effects  of  the  superior  skill  and  shrewd-  which  they  are  called  upon  to  administer.'' 
ness  of  masters  and  owners  of  ships  are  In  the  case  of  The  Betsy  &  Rhoda,  in  the 
concerned.  Courts  of  admiralty  are  not  District  Court  of  Maine,  (3  N.  Y.  Legal 
by  their  constitution  and  jurisdiction  con-  Observer,  215,)  it  was  ht^d  that  a  negoti- 
fined  to  the  mere  dry  and  positive  rules  of  able  note  taken  bv  a  seaman  for  wages, 
itue  common  law.  But  they  act  upon  the  will  not  extinguish  his  claim  for  wages, 
enlarged  and  liberal  jurisprudence  of  nor  bis  lien  on  the  ship,  unless  he  be  in- 
courts  of  equity,  and  in  short,  so  fistr  as  formed  of  this  efl^ect,  and  have  additional 
their  powers  extend,  they  act  as  ooorts  of  securitygivenbimby  way  of  compensation. 
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this  subject  is  set  forth  by  Lord  Slowell  with  great  clearness 
and  force.  The  general  principle  in  all  these  decisions  is,  that 
where  a  man  has  made  a  promise  to  one  who  has  taken  a 
wrongful  advantage  of  his  circumstances  or  his  necessities,  he 
shall  not  be  bound  by  such  promise.  And  the  same  principle 
has  been  enforced  against  seamen ;  as  where  in  the  ^course  of  a 
voyage  they  compelled  the  master  to  make  a  new  contract  with 
them  for  higher  wages,  by  threats  of  desertion,  (z)  And  con- 
tracts made  with  pilots  or  salvors,  under  circumstances  of 
necessity,  for  exorbitant  or  unjust  compensation,  have  been  set 
aside  on  the  same  principle.  But,  in  general,  contracts  respect- 
ing the  wages  of  seamen  will  be  construed  liberally  in  their 
favor,  in  all  cases  where  there  may  be  room  for  such  construc- 
tion. As  where  by  the  usaal  clause  no  seaman  was  entided  to 
his  wages,  or  any  part  thereof,  until  the  arrival  of  the  ship  at 
the  port  of  discharge,  the  words  italicized  are  not  construed  as 
a  condition  precedent,  but  only  as  determining  the  time  and 
place  of  payment,  (a) 


(z)  Bartlett  v.  Wyman,  14  Johns.  261.  morcy  of  the  crew  takes  awaj  all  reciproc- 

In  this  case  the  court  said  that  the  new  ity." 

contract  made  by  the  master  was  not  bind-        (a)  Swift  i;.  Clark,  15  Mass.  173 ;  John- 
ing  on  him,  because  made  "  in  contra 7en-  son  v.  Sims,  1  Pet.  Ad.  215;  Flanden' 
tion  of  the  policy  of  the  Act  of  Congress  Marit.  Law,  §  404 ;  The  Schooner  Ema- 
•of  the  20th  July,  1790.     This  statute  re-  lous  &  cargo,  1  Sumner,  207  ;  The  A.  D. 
Quires,  under  a  penalty,  every  master  of  a  Patchin,  1  Blatch.  C.  C.  Reps.  414.    And 
stii^  or  vessel,  bound  from  a  port  in  the  in  The  Geoi^ge  Home,  1  Uagg.  Ad.  370, 
United  Stutes  to  any  foreign  port,  before  on  an  engagement  to  go  "from  London  to 
he  proceeds  on  the  voyage,  to  make  an  Batavia,  the  East  India  seas  or  elsewhere, 
.agreement  in  writing  or  print  with  every  and  until  the  iinal  arrival  at  any  port  or 
seaman  or'mariner  on  board,  with  the  ex-  poits  in  Eorope."    It  was  heid,  that  upon 
ception  of  apprentices  or  servants,  declar-  the  arrival  of  the  ship  at  Cowes  for  orders, 
ing  the  voyage,    and  term  of  time  for  (as  prtvioudy  agreed  between  the  owners 
which  the  seaman  or  mariner  shall   be  and  masters,)  the  seamen  were  not  bound 
shipped.    In  the  present  case  this  was  to  proceed  on  a  further  voyage  to  Rotter- 
done,  and  the  rate  of  wages  fixed  at  seven-  dam.    But  in  Webb  t;.  Duckingfield,  13 
teen  dollars  per  month  for  the  whole  voy-  Johns.  391,  where  a  seaman  who  had 
Age.    To  allow  the  seamen,  at  an  inter-  signed    shipping    articles,   by  which  he 
mediate  poit,    to    exact    higher    wages,  engaged  not  to  absent  himself  from  the 
under  the  threat  of  deserting  the  ship,  and  vessel  without  leave,   **  until  the  voyage 
to  sanction  this  exaction  by  holding  the  was  ended,  and  the  vessel  was  dtschaiged 
•contract,  thus  extorted,  binding  on  the  of  her  cai^,"  on  the  vessel's  arriving  at 
>master  of  the  ship,  would  be  not  only  her  last  port  of  discharge,  and  being  there 
.against  the  plain  intention  of  the  statute,  safely  moored,  refused  to  remain  and  assist 
but  would  be  holding  out  encouragement  in  discharging  the  cargo,  but  absented 
•to  a  violation  of  duty,  as  well  as  of  con-  himself  without  leave ;  it  was  hdd  that  by 
(tract.    The  statute  protects  the  mariner,  such  desertion  he  had  forfeited  his  wages, 
and  guards  his  rights    in    all    essential  —  So  mutinoas  and  rebellious  conduct  of 
.points ;    and  to  put  the  master  at  the  the  mariner,  if  persisted  in,  forfeits  their 
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SECTION    IV. 

PERSONS  UNDER  DURESS. 

• 

A  contract  made  by  a  party  under  compulsion  is  void  ;  be- 
cause consent  ia  of  the  essence  of  a  contract,  and  where  there  is 
compulsion  there  is  no  consent,  for  this  must  be  voluntary,  (b) 
Such  a  contract  is  void  for  another  reason.  It  is  founded  on 
wrong.  The  violence  was  itself  an  injury  to  the  party  suffering 
it ;  the  party  using  the  violence  had  no  right  to  do  so,  and  can- 
not establish  a  right  on  his  own  wrong-doing. 

It  is  not,  however,  all  compulsion  which  has  this  effect;  it 
must  amount  to  durities^  or  duress.  But  this  duress  may  be 
either  actual  violence,  or  threat,  (c)  And  actual  violence,  if  not 
so  slight  as  to  be  quite  unimportant,  is  sufficient  to  annul  a 
contract  made  under  its  influence.  Imprisonment  in  a  common 
gaol  or  elsewhere,  is  duress  of  this  kind  ;  but  to  have  this  effect 
it  must  either  be  unlawful  in  itself,  or,  if  lawful,  then  it  must  be 
accompanied  with  such  circumstances  of  unnecessary  pain, 
privation,  or  danger,  that  the  party  is  induced  by  them  to  make 
the  contract,  (d) 

right  to  wages.    Belf  v.  Ship  Maria,  1  G.  J.,  obsetred :  "  It  is  a  general  rale  that 

Pot.  Ad.  186.  —  So  does  desertion;  and  imprisonment  by  order   of  law  is    not 

the  statute  of  the  United  States,  declaring  daress;  but,  to  constitute  duress  hy  im- 

anj  unauthorized  absence  of  a  seaman  prisonment,  either  the  imprisonment  or 

from  his  ship  for  forty-eight  hours  to  be  the  duress  after  must  be  tortious  and  un- 

desertion,  applies  to  all  cases  where  the  lawful.    If,  therefore,  a  man,  supposing 

seaman  does  not  return  within  such  time,  that  he  has  cause  of  action  against  another, . 

although  he  may  have  been  prevented  by  by  lawful  process  cause  him  to  be  arrested ' 

the  sailing  of  the  ship.    For  the  ship  is  and  imprisoned,  and  the  defendant  volun- 

not  bound  to  wait  for  him,  but  he  is  bound  tarily  executed  a  deed  for  his  deliverance, 

to  rejoin  the  ship  within  that  period,  $uo  he  cannot  avoid  such  deed  by  duress  of 

perieulo.    Coffin  o.  Jenkins,  3  Story,  108.  imprisonment,  although,  in  fact,  the  plain- 

el  Rol.  Abr.  688.  tiff  had  no  cause  of  action.  And  although 

8  Bl.  Com.  131.  the  imprisonment  be  lawful,  yet  unless  the 

I  Watkins  v.  Baird,  6  Mass.  511 ;  deed  be  made  freely  and  voluntarily,  it 

Richardson  v,  Duncan,  3  New  Hamp.  508;  may  be  avoided  by  duress.    And  if  the 

Stonflfert7.  Latshaw,  2  Watts,  167  ;  Nelson  imprisonment  be  originally  lawful,  yet,  if 

V.  Suddarth,  1  Hen.  &  Munf.  350.  —  An  the  party  obtaining  the  deed  detam  the 

arrest^  though  for  a  just  cause,  and  under  prisoner  in  prison  unlawfully  by  covin 

lawful  authority,  yet  if  it  be  for  an  un-  with  the  jailer,  this  is  a  duress  which  will 

lawful  purpose,  is  duress  of  imprisonment,  avoid  the  deed.    But  when  the  imprison- 

Severance  o.  Kimball,  8  New  Hamp.  386.  roent  is  unlawful,  although  by  color  of 

—In  Watkins  v»  Baird,  supra.  Parsons,  legal  process,  yet  a  deed  obtained  fix>m  a 
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Daress  by  threats  exists  not  wherever  a  party  has  entered  into 
a  contract  under  the  influence  of  a  threat,  but  only  where  such 
a  threat  excites  a  fear  of  some  grievous  wrong  ;  as  of  death,  or 
great  bodily  injury,  or  unlawful  imprisonment.  It  is  a  rule  of 
law,  which  is  applied  to  many  cases,  that  where  the  threat  is 
of  an  injury  for  which  full  and  entirely  adequate  compensation 
may  be  expected  from  the  law,  such  duress  will  not,  of  itself, 
avoid  a  contract,  for  the  threatened  person  ought  to  have  suffi- 
cient resolution  to  resist  the  threat  and  rely  upon  the  law ;  as 
where  the  threat  is  of  an  injury  to  property,  or  of  a  slight  injury 
to  the  person,  (e)    But  no  •verdict  could  compensate  adequately 

prisoner  for  hifl  deliverance,  bj him  who  is  508,  it  was  hdd  that  where  there  is  an 

a  party  to  the  unlawful  imprisonment,  arrest  for  improper  purposes,  without  just 

may  be  avoided  by  duress  of  imprison-  cause,  or  an  arrest  for  just  cause,  but  with- 

ment.    In  Allen,  92,  debt  was  sued  on  a  out  lawful  authority,  or  an  arrest  for  a  just 

bond,  and  duress  of  imprisonment  pleaded  cause,  and  under  lawful  autliority,  for  an 

in  bar.     The  plaintiff  had,  on  cliarging  improper  purpose,  and  the  person  arrested 

•the  defendant  with  felony  in  stealing  a  pays  money  for  his.  enlargement,  he  may 

horse,  procured  a  wurrnnt  from  a  justice,  be  considered  as  having  paid  tlie  money  by 

on  which  the  defendant  was  arrested  and  duress  of  imprisonment,  and  may  recover 

imprisoned,  and  scaled  the   bond  to  the  it  back  in  an  action  for  money* had  and 

plaintiff  to  obtain  his  dischargee,  whidi  woj}  received. — But  an  agreement  b v  a  pris- 

donc,  the  horse  appcmn^j^  to  bo  his  own  oner  to  pay  a  just  debt,  made  while  under 

horse.     /2(;//6,  J.,  directed  the  jury  that  the  Ugcd  imprisonment,  cannot  be  avoided  on 

proceedings  being  had  to  cover  the  de-  the  ground  of  duress.     Shephard  v.  Wat- 

ceit,  the  bond  was  obtained  by  duress,  rous,  3  Gaines,  166;  Crowell  r.  Gleason, 

And,  in  onr  opinion,  it  is  a  sound  and  1  Fairf.  325 ;  Meek  v.  Atkinson,  1  Bailey, 

correct  principle  of  law,  when  a  man  shall  84.  —  But  a  bond  given  for  the  mainto* 

falsely,  maliciously,  and  without  probable  nance  of  a  bastard  child,  as  required  by 

cause,  sue  out  a  process,  in  form  regular  some  statute,  is  void  for  duress,  if  the 

and  legal,  to  arrest  and  imprison  another,  warrant  and  other  proceedings  before  the 

and  shall  obtain  a  deed  from  a  party  thus  magistrate  are  not  according  to  the  statute, 

arrested,  to  procure  his  deliverance,  such  Fisher  r.  Shattuck,  17  Pick.  252.  —  So  a 

deed  may  be  avoided  by  duress  of  impris-  bond  executed  through  fear  of  uniawfid 

'Onmont.    For  such  imprisonment  is  tor-  imprisonment  may  be  avoided  on  account 

tious  and  unlawful,  as  to  the  party  pro-  of  duress.     Whitefield  v.  Longfellow,  13 

•  curing  it;  and  he  is  answerable  in' dam-  Maine,  146. — But  con/m,  as  to  a  mort- 
.  ages  for  the  tort,  in  an  action  for  a  false  gage  given  as  security  lor  payment  of  a 

and  malicious  prosecution ;  the  suing  of  sum  to  the  county,  as  the  condition  of  a 

legal  process  being  an  abuse  of  the  law,  pardon.      Rood   v.   Winslow,  2    Dong, 

and  a  proceeding  to  cover  the  fraud.  And  (Mich.)  68.  —  A  threat  by  a  judgment 

although   Bridgman,  in   I^ev.   68,  69,  is  creditor  to  levy  his  execution  is  not  such 

made  to  sav  that  imprisonment  in  custody  duress  as  to  make  void  an  agreement  to 

•  of  luw  by  tlic  king's  writ,  will  not  be  du-  pay  tlie  sum  due.  Wilcox  v.  Rowland, 
ress  to  avoid  a  deed,  when  the  arrest  is  23  Pick.  167 ;  Waller  v,  Cralle,  8  B. 
without  cause  of  action,  because  the  party  Monroe,  11.^-  Nor  a  threat  of  lawful 
has  his  remedy  by  action  of  the  case,  yet  imprisonment.  Eddyr.  Herrin,  17  Maine, 
this  must  be  a  inirttake,  as  there  is  no  338  ;  Alexander  v.  Pierce,  10  New  Hamp. 
4pemedy  by  action  for  suing  a  groundless  497.  —  And  a  note  given  to  obtain  the 
suit,  unless  the  suit  be  without  probable  release  of  property  from  an  illegal  levy  of 

.  cause,  and  malicious.    And  if  it  be,  cer-  an  execution  is  not  void.    Bingham  v. 

tainly  the  imprisonment  is  wrongful,  as  to  Sessions,  6  Sm.  &  Mar.  13. 

the  party  who  maliciously  procured  it." —  («)  Atlee  v.  Backhouse,  3  M.  &  W.  649; 

In  Richardson  t;.  Duncan,  3  New  Hamp.  Samner  v.  Ferryman,  11  Mod.  201 ;  Ast- 
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for  loss  of  limb,  or  for  great  personal  violence,  and  no  man  shall 
be  held  bound  to  incur  such  a  danger.  These  distinctions, 
however,  would  not  now  probably  have  a  controlling  power  in 
this  country ;  but  where  the  threat,  whether  of  mischief  to  the 
person  or  the  property,  or  to  the  good  name,  was  of  sufficient 


ley  V.  Reynolds,  Strange,  915.    It  is  on  possesses  that  ordinary  degree  of  firmness 

this  ground,  perhaps,    that  in  England  which  the  law  requires  ail  to  exert."    In 

duress  of  one's  property  is  not  sufficient  to  this  country,  however,  it  has  heen  held  that 

avoid  a  contract.    Atlee  v.  Backhouse,  3  duress  of  goods  would  under  some  circura- 

M.   &  W.  650 ;  where  Parke,  B.,  paid :  stances  avoid  a  man's  note  or  bond.    Sas- 

"  There  is  no  doubt  of  the  proposition  laid  portas  v.  Jennings,  1  Bay,  470 ;  Collins  v. 

down  bv  Mr.  Erie,  that  if  gooas  are  wrong-  Westbury,  2  id.  21 1 .    In  this  last  case  the 

fully  taken,  and  a  sum  of  money  is  paid,  law  was  thus  laid  down  by  the  court : 

simply  for  the  purpose  of  obtaining  posses-  "  So  cautiously  docs  the  law  watch  over 

BiOD  of  those  eoods  again,  without  any  all  contracts  that  it  will  not  permit  any  to 

agreement  at  all,  especially  if  it  be  paid  be  binding  but  such  as  are  made  by  per- 

nnder  protest,  that  money  can  be  recov-  sons  perfectly  free,  and  at  full  liberty  to 

ered  back ;  not  on  the  ground  of  dureaSf  make  or  refuse  such  contracts,  and  that  not 

because  I  think  that  the  law  is  clear,  al-  only  with  respect  to  their  persons,  but  in 

though    there  is    some  case  in   Viner's  regard  to  their  poods  and  chattels  also. 

Abridgment,  Dui-ess,  (B)  3,  to  the  con-  Contracts  to  be  binding  must  not  be  made 

trary,  that  in  order  to  avoid  a  contract  by  under  any  restraint  or  fear  of  their  per- 

reason  of  duress,  it  must  be  duress  of  a  sons,  otherwise  they  are  void 

man's  person,  not  of  his  goods ;  and  it  is  So,  in  like  manner,  duress  of  goods  will 
80  laid  down  in  Sheppara's  Touchstone,  avoid  a  contract,  where  an  unjust  ond 
(p.  61 ) ;  but  the  ground  is,  that  it  is  not  unreasonable  advantage  is  taken  of  a 
a  voluntary  payment.  If  my  goods  have  man's  necessities,  by  getting  his  goods  into 
been  wrongfully  detained,  and  I  pay  his  possession,  and  there  is  no  other  speedy 
money  simply  to  obtain  them  again,  that  mecms  left  of  getting  them  hack  again  but 
being  paid  under  a  species  of  duress  or  by  giving  a  rtUe  or  a  bond,  or  where  a 
constraint  may  be  recovered  back ;  but  if,  man's  necessities  may  be  so  great  as  not 
while  my  goods  are  in  possession  of  ano-  to  admit  of  the  ordinary  process  of  law,  to 
ther  person,  I  make  a  binding  agreement  afford  him  relief,  as  was  determined  in  this 
to  pay  a  certain  sum  of  money  and  to  re-  court  after  solemn  argument,  in  the  case 
coive  them  back,  that  cannot  be  avoided  of  Sasportas  v.  Jenninc^,  1  Bay,  470 ; 
on  the  ground  of  duress."  Skeate  r.  also  in  the  case  of  AsUey  v.  Reynolds, 
Beale,  11  Ad.  &  £1.  983.  In  this  case  Strange,  915."  See  also,  J^elson  v.  Sud- 
Iiord  Denman,  C.  J.,  said  :  "  We  consider  darth,  1  Uen.  &  Munf.  350  ;  Foshay  v. 
the  law  to  be  clear,  and  founded  on  good  Ferguson,  5  Ilill,  158,  where  Bronson,  J., 
reason,  that  an  agreement  is  not  void  be-  said :  "  I  entertain  no  doubt  that  a  con- 
cause  made  under  duress  of  goods.  There  tract  procured  by  threats  and  the  fear  of 
is  no  distinction  in  this  respect  between  a  batteiy,  or  the  destruction  of  property, 
deed  and  an  agreement  not  under  seal ;  may  be  avoided  on  the  ground  of  duress. 
and,  with  regard  to  the  former,  the  law  is  There  is  nothing  but  the  form  of  a  con- 
laid  down  in  2  Inst.  483,  and  Shoppard's  tract  in  such  a  case,  without  the  substance. 
Touchstone,  61,  and  the  distinction  pointed  It  wants  the  voluntary  assent  of  the  party 
out  between  duress  of  or  menace  to  the  to  be  bound  b^  it.  And  why  shoula  the 
person,  and  dtiress  of  goods.  The  former  wrongdoer  denve  an  advantage  from  his 
18  a  constraining  force,  which  not  only  tortious  act?  No  ^ood  reason  can  be 
takes  away  the  free  agency,  but  may  assigned  for  upholding  such  a  transac- 
leave  no  room  for  appeal  to  the  law  for  tion."  Although  in  England  a  contract 
remedy :  a  man,  thercforo.  Is  not  bound  by  may  not  be  avoided  for  duress  of  goods, 
the  agreement  which  he  enters  into  under  yet  money  paid  under  such  duress  may  be 
such  circumstances ;  but  the  fear  that  recovered  back.  See  Oates  v,  Hudson,  5 
goods  may  be  taken  or  injured  does  not  £.  L.  &  £.  469,  and  note, 
deprire  any  one  of  his  fiiee  agency  who 
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importance  'to  destroy  the  threatened  party's  freedom,  the  law 
would  not  enforce  any  contract  which  he  might  be  induced  by 
such  means  to  make.  And  where  there  has  been  no  actual 
contract,  but  money  has  been  extorted  by  duress,  under  circam- 
stances  which  give  to  the  transaction  the  character  of  a  pay- 
ment by  compulsion,  it  may  be  recovered  back.  (/) 

A  contract  made  under  duress  is  not,  however,  void,  but  only 
voidable ;  and  it  may  be  ratified  and  affirmed  by  the  party  upon 
whom  the  duress  was  practised,  (g^) 

{/)  Chaso  V.  Dwino],  7  Greenl.  134  ;  ilege  of  avoiding  a  contract  for  reason  of 
Oatcs  V,  Hodson,  5  £.  L.  &  E.  469,  and  duress  is  personal,  and  none  can  take  ad- 
note.  But  where  a  person  has  paid  the  vantage  .of  it  but  the  party  himself, 
amount  of  taxes  assessed  upon  him,  he  Huscombe  v.  Standing,  Cro.  Jac.  187  ; 
cannot  recover  it  back,  ttf)on  the  ground  Baylio  v.  Clare,  2  Brovnt.  276  ;  McClin- 
that  the  assessment  was  illegally  made,  if  tick  v.  Cummins,  3  McLean,  158.  Fer- 
there  be  no  proof  that  ho  was  compelled  to  haps,  however,  this  privilege  extends  to 
pay  any  portion  thereof  by  duress  of  his  sureties.  It  was  so  hadf  in  Fisher  v.  Shat- 
person  or  seizure  of  his  property,  or  that  tuck,  17  Pick.  252.  But  the  contrary  was 
any  part  was  paid  under  protest,  and  to  expressly  adjudged  in  Huscombe  v.  Stand- 
avoid  such  arrest  or  seizure.  The  mere  ing,  Cro.  Jac.  187.  See  also,  McClintick 
fact  that  the  taxes  were  paid  to  collectors,  v.  Cummins,  3  McLean,  158.  In  this 
who  had  warrants  for  the  collection,  affords  case  it  is  said  that  the  father  and  son  may 
no  satisfactory  proof  of  payment  by  duress,  each  avoid  his  obligation  by  duress  of  the 
Smith  V.  Rcadfield,  27  Maine,  145.  other;  and  so  a  husband  bv  duress  of  his 

(g)  Shep.  Touch.  62,  288.    The  priv-  wife.     See  also,  Bac.  Abr.  buress,  (B). 
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An  alien,  by  the  definition  of  the  common  law,  is  a  person 
born  out  of  the  jurisdiction  and  allegiance  of  this  country,  ex- 
cepting only  the  children  of  public  ministers  abroad,  whose 
wives  are  American  women.  But  the  statute  of  29th  January, 
1795,  declared  that,  "the  children  of  citizens  of  the  United 
States,  born  out  of  the  limits  and  jurisdiction  of  the  United 
States,  shall  be  considered  as  citizens  of  the  United  States." 
The  statute  of  the  14th  April,  1802,  is  more  obscure  on  this 
subject,  and  is  regarded  by  high  authority  (A)  as  leaving  this 
question  in  some  doubt.  We  do  not  believe  that  the  courts  of 
this  country  would  apply  to  this  question  those  principles  of 
the  common  law  of  England  which  oppose  the  provision  of  the 
statute  of  1795.  This  cannot,  however,  be  regarded  as  certain, 
until  it  be  settled  by  competent  adjudication  or  statutory  pro- 
vision. 

At  common   law   an   alien    cannot    acquire    title   to   real 

(A)  Chancellor  Kent  says,  2  Comra.  uary  29th,  1795,  was  not  so;  for  it  de- 

52:    "It   [this  statate]   applied  only  to  clared   generally  that  'the    children    of 

the  children  of  persons  who    then  were  citizens  of  the  TJnited  States,  bom  out  of 

or  had  been  citizens ;   and  consequently  the  limits  and  jurisdiction  of  the  United 

the  benefit  of  this  provision  narrows  rap-  States,  shall  be  considered  as  citizens  of 

idly  by  the  lapse  of  time ;  and  the  period  the  United  States.'    And  when  we  con- 

wiU  soon  amve  when  there  will  be  no  sider  the  universal  propensity  to  travel, 

statutory  regulation    for   the    benefit  of  the  liberal  intercourse  between  nations, 

children  bom  abroad,  of  American  par-  the  extent  of  commercial  enterprise,  and 

ents,  and  they  will  be  obliged  to  resort  the  genius  and  spirit  of  our  municipal 

for  aid  to  the  dormant  and  doubtful  prin-  institutions,  it  is  quite    surprising   that 

ciples  of  the  English  common  law the  rights  of  the  children  of  American 

But  the  whole  statute  provision  is    re-  citizens,  bora  abroad,  should,  by  the  ex- 

markably  loose  and  vague  in  its  terms,  isting  act  of  1802,  be  left  so  precarious, 

and  it  is  lamentably  defective,  in  being  and  so  far  inferior  in  the  security  which 

confined  to  the  case  of  diildren  of  parents  had  been  given  in  like  drcumstances  by 

who  were  citizens  in  1802,  or  had  been  the  English  statutes." 
00  previously.    The  former  act  of  Jan- 
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property  by  descent,  nor  by  grant,  nor  by  operation  of  law. 
Nor  can  he  give  good  title  by  grant ;  nor  can  he  transmit 
good  title  to  his  heir,  (i)  If  an  alien  take  land  by  purchase, 
he  may  hold  until  office  found,  and  may  bring  an  action 
for  the  recovery  of  possession;  (j)  but  if  he  die,  the  land 
passes  at  once  to  the  State,  without  any  inquest  of  office,  (k) 
But  the  severity  of  these  rules  has  been  very  much  mitigated 
in  this  country,  somewhat  by  adjudication,  but  more  by  the 
various  statutes  of  the  States,  in  many  of  which,  and  in  the 
constitutions  of  some,  there  are  provisions  modifying  the  prin- 
ciples of  the  common  law  relative  to  aliens.  (Z) 

In  respect  to  personal  property,  and  the  various  contracts 
in  relation  to  it,  and  the  obligations  which  these  contracts 
impose  upon  him,  and  the  remedies  to  which  he  may  resort 
for  breach  of  them,  the  alien  stands  very  much  upon  the 
same  footing  as  the  citizen.  An  alien  resident  within  a 
State  is   entitled  to  the  benefit  of  the  insolvent  laws,  (m) 

(t)  Calyin'g  case,  7  Co.  25  a;   Col-        (Z)  This  subject  is  very  fully  considered, 

lin^ood  V.  Pace,  1  Vent.  417;  Jackson  and  presented  with  great  clearness,  and 

V.  Lunn,  3  Johns.   Gas.   109 ;  Levy  v.  an    abundant   illustration,  in    2    Kent's 

McCartee,  6  Pet.  102  ;  Jackson  v.  Green,  Comm.  Lect.  XXV. 
7  Wend.  933 ;  Jackson  v.  Fitzsimmons,        (m)  Judd  v.  Lawrence,  1   Gush.  531. 

10  Wend.  1 .  "  The  insolvent  laws  extend  in  terms  to 

U)  Waugh  V.  Riley,  8  Met.  295.  —  Sav-  all  insolvent  debtors  residing  within  this 

age,  G.  J.,  in  Bradstreet  v.  Supervisors  of  commonwealth;  and   this   bmgaage  un- 

Oneida  County,  13  Wend.  548,  decided  questionably  embraces  aliens  as  well  as 

that  notwithstanding  the  ancient  rigor  of  native  or  naturalized  citizens,  unless  it  can 

the  common  law,  such  an  action  might  be  be  shown  that  such  was  not  the  intention 

maintained.    "  If  it  is  the  property  of  the  of  the  legislature.    It  has  been  argued 

alien  against  everybody  but  the  govern-  that  this  appears  by  the  authority  given  to 

ment,  ho  has  the  right  to  use  it ;  and  if  the  commissioner  to  assign  all  the  debtor's 

necessary  ^to  prosecute  for  it,  surely  the  estate,  real  and  personal,  whereas  an  alien 

right  to  prosecute  is  necessarily  conse-  cannot  hold  or   effectually   assign    real 

quent  upon  his  right  to  its  enjoyment."  —  estate.    But  if  this  were  so,  diere  seems  to 

In  Texas  an  alien  cannot  hold  property  be  no  reason  why  the  personal  estate  of 

except  in  particular  cases.    Merle  v.  An-  an  alien  insolvent  debtor  should  not  be 

drews,  4  Texas,  200.     It  was  held  in  distributed  among  his  creditors  under  the 

Ramires  v.  Kent,  2  Gal.  558,  that  an  alien  insolvent  laws  as  well  as  the  personal 

could  not  be  deprived  of  lan4  or  of  any  estate  of  native  citizens  who  have  no  real 

rijghts  incident  to  its  ownership,  by  proof  estate.    But  it  is  not  true  that  aliens  can- 

of  aliennge  in  any  proceeding  but  in  an  in-  not  hold  and  assign  real  estate.    It  is  true 

quest  of  office.  an  alien  cannot  take  by  descent,  but  be 

{k)  Go.  Lit.  2,  b;  Wiilon  v.  Berkley,  may  take  by  purchase  or  devise,  and  can 

Plowd.  229,  b,   230,  a;  Fox  v.  South-  hold  against  all  except  the  Commonwealth, 

ack,  12  Mass.  143;  Fairfax  v.  Hunter,  7  and  can  be  divested  only  by  office  found, 

Granch,  619 ;  Orr  v.  Hodgson,  4  Wheat,  and,  until  office  found,  can  convey.    And 

453.      See  also,  Wilbur   9.   Tobey,   16  whatever  title  the  insolvent  debtor  oonld 

Pick.  179;  Foss  v.  Crisp,  20  id.   124;  convey  by  deed  may  be  assigned  by  stat- 

People  V.  Conklin,  2  Hill,  67;  Banks  v.  ute." 
Walker,  3  Barb.  Gh.  438. 
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And  in  the  recent  interesting  cases  respecting  trademarks, 
it  has  been  determined  that  he  is  entitled  to  the  same  pro- 
tection as  our  eifizens.  (n)  The  right  to  confiscate  the  debts 
and  property  of  alien  enemies  is  declared  to  exist  in  Con- 
gress, by  the  highest  judicial  authority ;  {o)  but  the  exercise  of 
this  right,  it  may  well  be  hoped,  will  never  be  attempted,  (p) 
But  even  alien  enemies  residing  in  this  country  may  sue  and 
be  sued  as  in  time  of  peace,  on  the  ground  that  their  residence 
is  lawful  until  they  are  ordered  away  by  competent  authority, 
and  this  residence  gives  them  a  *nght  to  protection,  (q)  Dur- 
ing this  residence  the  alien  is  equally  bound  with  the  citizen 
^o  obey  all  the  laws  of  the  country  which  do  not  apply  specifi- 
cally and  exclusively  to  citizens. 

(n)  Coatg  V,  Holbrook,  2  Sandf.  Ch.  barian'  he  is  considered  in  China."    "In 

586 ;    Taylor  v.   Carpenter,  id.    603,  3  the  Courts  of  the  United  States  they  are 

Story,  458;    11   Paige,    292;    2  W.  &  entitled,  being  alien  friends,  to  the  same 

M.  1.     WoodburVf  J.,  in  a  long  opinion  protection  of  their   rights  as  citiacens." 

reviewing  the  authorities  both  English  and  Story,  J.,  3  Story,  458.  —  Barry's  Case,  2 

American,  sustains  the  doctrine  of  the  How.  65;    5    id.   103.     An   alien  was 

text,  and   reprehends    in    the   strongest  allowed,  as  to  regaining  the  custody  of  hid 

terms  any  attempt  to  place  aliens  in  our  child  from  his  wife  and  her  connections, 

Conrts  upon  a  footing  different  from  our  the  same  remedies  and  principles  as  are 

citizens,  contending  that  the  want  of  recip-  granted  to  the  citizens. 

tx>city  of  rights  to  our  cidzens  in  foreign  (o)  Brown  v.  United  States,  8  Cranch, 

courts  might  be  a  good  reason  for  legisla-  1 10 ;  The  Adventure,  id.  228,  229 ;  Ware 

tion  by  Congress,  but  would  not  be  for  v.  Hylton,  3  Dallas,  199. 

this  court  to  deny  to  aliens  rights  guaran-  (p)  A  veiy  powerful  argument  against 

teed  to  them  by  the  Constitution,  itnd  the  right  itself  was  made  by  Alexander 

which  a  court  could  not  den^  without  an  Hamilton,  in  his  letters  signed  CamiUns, 

exercise  of  indicial  legL$lation.      "The  published  in  1795. 

cannibal  of  the  Fejees  ma^  sue  here  in  a  (q)  Wells  v.  Williams,  1   Ld.  Ravm. 

personal  action,  though  having  no  courts  at  282 ;  Daubigny  v.  Davallon,  2  Anst.  Kep. 

nome  for  us  to  resort  to."    "  An  alien  is  462 ;    Clarke  v,  Morey,   10  Johns.  69  ; 

not  now  regarded  as   'the  outside  bar-  Bnssell  v,  Skipwith,  6  Binn.  241. 
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CHAPTER  XXL 

SLAVES. 

Sect.  I.  —  Nature  of  the  Relation  of  Master  and  Slave. 

No  great  success  seems  to  have  attended  the  efforts  that 
have  been  made  to  ascertain  the  natare  and  incidents  of 
slavery,  as  it  exists  in  this  country,  by  referring  to  the  feudal 
law  or  the  civil  law.  Little  as  we  know  of  villeins  and  their 
legal  rights,  enough  is  found  in  the  books  to  show  that  their 
condition  differed  in  very  important  particulars  from  that  of 
negro  slaves.  And  although  there  is  doubtless  more  similarity 
to  be  recognized  in  the  slavery  of  the  ancients,  it  is  certain  that 
the  authority  of  the  American  master,  by  law*  as  well  as  usage, 
is  many  degrees  short  of  that  despotic  power  with  which  his 
Roman  prototype  was  invested.  On  the  whole,  it  is  appre- 
hended that  African  slavery  in  America  is  so  far  sui  generis 
that  in  general  we  have  to  look  to  the  letter  of  the  statute-book, 
and  to  actual  and  existing  usage,  both  for  its  essential  qualities 
and  the  peculiar  rules  by  which  the  questions  to  which  it  gives 
rise  are  to  be  determined,  (r) 

As  slavery  is  in  derogation  of  natural  right,  and  exists  only 
by  positive  institution,  the  courts  of  this  country,  actuated  by 
the  spirit  of  the  common  law,  have  always  been  disposed  to 
apply  the  maxim,  Jura  in  omni  casu  libertati  dant  favorem,  (5) 

(r)  Neal  v.  Fanner,  9  Geoi^na,  553.  Yei^.  156.  —  Respecting  the  condition  of 

Ab  to  the  natare  of  slavery,  see  Maria  v.  slaves  in  Massachusetts  before  the  Kevo- 

Sarfoangh,    2    Rand.    228;   Hudgins    v„  lation,8eeWinchendoni;.Hiaficld,4Mtss. 

Wright,  1  H.  &  Munf.  139;  Common-  123. 

wealth  V.  Tamer,  5  Rand.  678;  Seville  (s)  Co.  Litt.  124,  b,  citing  from  theelo- 

V.  Chretien,  5  Mart.  275 ;  Bynam  v.  Bos-  quent  passage  in  Fortescae,   (cap.  42.) 

tick,  4  Desaus.  267 ;  Jarman  v.  Patterson,  "  Ab  hamine  et  pro   vitio   introduda  at 

7  Monr.  645;   Fields  v.  The  State,   1  Servittu.     Sed  Libertas   a  Dw   homuUi 
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And  of  this  inclination  we  shall  have  occasion  to  *see  many  ex- 
amples. But  while  it  can  never  cease  to  be  trae  that  the  law 
favors  liberty,  there  are  limits  to  the  operation  of  this  as  of  all 
other  maxims,  (t)  And  when  the  fact  of  slavery  is  clear,  the  , 
nature  of  the  relation  of  master  and  slave  admits  of  no  modifi- 
cation ;  nor  will  courts  either  of  law  or  equity  lend  aid  to  the 
attempts  of  individuals  to  ingraft  upon  it  new  and  incongruous 
features.  A  slave  cannot  become  partially  free.  The  law 
recognizes  only  freedom  on  the  one  side  and  slavery  on  the 
other ;  and  there  is  no  intermediate  status,  {u)  Where  a  negro 
girl  was  given  by  will,  on  the  terms  that  she  was  to  be  held  not 
as  a  bound  slave,  but  under  the  care  and  tuition  of  the  legatee, 
with  an  allowance  of  wages  ;  and  that  her  children,  if  she  had 
any,  were  to  come  under  the  same  regulation  after  they  paid 
for  their  raising —  their  labor  to  be  equally  divided  amongst  all 
the  testator's  children,  if  they  chose  to  employ  them,  the  bequest 
was  adjudged  void,  (v)  So,  on  the  other  hand,  where  a  deed 
emancipating  a  female  slave  contained  a  reservation  to  the 
master  and  his  heirs  of  an  absolute  right  to  all  her  after-born 
children,  it  was  held  that  such  reservation  was  void,  and  that 
both  the  woman  and  her  children  were  unconditionally  free,  (w) 
If  partial  payments  have  been  made  to  the  owner  of  a  slave  for 
the  purpose  of  buying  his  freedom,  the  owner  continues  entitled 
to  all  the  services  of  the  slave,  with  full  power  of  alienation  ; 
and  one  who  purchases  from  him,  on  condition  to  emancipate 
on  receipt  of  the  residue  of  the  slave's  value,  is  entitled  to  all 
the  slave's  services  until  payment  of  such  residue.  {x\ 

est  indita  Naturce.  Quare  ipsa  ah  Nomine  observe  that  no  one  rule  of  interpi-etation 
subiata,  semper  rediy-e  glisa't,  ut  facit  omne  in  law  or  contracts  ought  ever  to  be  con- 
^uod  Libertate  naturali  pritmiur.  Quo  sidered  of  bo  much  consequence  as  to  ex- 
ipse  et  crudelis  judicandus  est  qta  Libertati  elude  the  operation  of  others,  equally 
uon  facet.  Hoc  considerantia  Anglia  founded  in  justice  and  common  sense. 
Jura  in  omni  casu  Libertati  dant  Favor-  Freedom  must  not  be  so  favored  by  inter- 
em."  pretatioR  as  to  depart  entirely  from  the  in- 
{t)  The  maxim  in  the  Roman  law,  tention  of  the  contracting  parties,  apparent 
(cited  by  Greeny  J.,  in  Isaac  v.  West,  6  on  the  contract  itself." 
Hand.  652,)  is,  In  obscura  i-duntate  manu-  (u)  See  Maria  v.  Surbaugh,  2  Rand.  229. 
mittentis  favendum  est  libertati.  And  the  (»)  Wynn  v.  Carrell,  2  Grat.  227. 
following  reasonable  observations  were  And  for  another  fruitless  attempt  of  the 
made  by  Mathews,  J.,  in  Cuffy  r.  Castil-  kind,  see  Rncker's  Adm'r  v.  Gilbert,  3 
Ion,  5  Mart.  496 :  "  As  to  the  rule  requir-  Leigh,  8. 

ing  the  interpretation  in  doubtful  cases  to        (w)  Fulton  r.  Shaw,  4  Rand.  597. 
be  in  favor  of  freedom,  it  is  sufficient  to        (r)  Fran9oi8  v,  Lobrano,  10  Rob.  (La.) 
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number  of  free  blacks  is  much  greater  than  that  of  the  slaves, 
as  a  mere  presumption  the  inclination  is  in  favor  of  free- 
dom, (hh)  And  in  an  action  by  a  negro  against  a  third  person, 
not  claiming  to  be  his  master,  the  presumption  is  the  other  way, 
and  there  the  burden  of  proving  the  fact  of  his  slavery  is  on  the 
party  making  the  allegation  in  bar  of  his  action,  (t)  The  pre- 
sumption that  negroes  are  slaves  has  been  held  to  be  confined 
strictly  to  negroes  ;  there  is  no  such  legal  presumption  of  slavery 
in  the  case  of  persons  of  any  shade  of  color  intermediate  be- 
tween  black  and  white,  (j) 

Even  a  negro  will  be  presumed  free,  though  purchased  as  a 
slave,  if  the  purchase  was  made  within  a  country  whose  laws 
do  not  tolerate  slavery,  unless  it  be  shown  that  he  was  before  in 
one  where  slavery  is  tolerated.  (A;)  And  it  seems  the  courts  of 
any  State  will  take  judicial  notice  that  another  State  disallows 
slavery.  At  all  events  it  would  appear  that  a  court  will  not 
extend  to  a  trial  of  the  question  of  freedom  the  principle,  ap- 
plied in  other  cases,  that  the  laws  of  a  foreign  State,  when  not 
exhibited  in  evidence,  will  be  taken  to  be  the  same  as  their 
own.  (/)     This  seems  to  be  on  the  •ground  that  slavery  is  in  its 

V,  Beauregard,  1  Mart.  183.  This  pre-  a  third  party ;  and  the  former  master  br 
sumption,  it  seems,  also  holds  where  the  his  not  interfering  furnishes  a  violent  pre- 
action  is  not  a  claim  of  freedom  by  the  sumption  that  the  state  and  condition  of 
negro,  but  a  penal  action  by  his  master  the  plaintiff  is  that  which  she  represents  it 
against  a  third  party  upon  a  statute  for-  to  be.  Partidas,  3,  Tit.  15,  Law  5."  It 
bidding  certain  dealmgs  with  daves.  De-  is  presumed  that  the  rule  of  evidence  con- 
lery  r.  Momet,  1 1  Mart.  4,  10.  Tliere  tained  in  the  latter  part  of  tliis  extract 
Martin^  J.,  said :  "  Nothing  can  be  clearer  would  bo  applied  in  other  States  as  well 
than  the  position  that  a  person  who,  in  as  Louisiana ;  as  to  the  former  proposition 
this  State,  deals  with  a  black  man,  ex-  there  is  perhaps  mora  doubt,  though  the 
poses  himself  in  case  of  his  being  a  slave  reasonableness  of  the  doctrine  seems  un- 
to all  the  consequences  which  follow  the  questionable.  In  Forsyth  v,  Nash,  4  Mart, 
dealing  with  a  slave;  the  presumption  389,  the  court,  per  Martin,  J.,  said: 
being  that  a  black  man  is  a  slave ;  as  by  "  Whenever  a  plaintiff  demands  by  suit 
far  £c  greatest  proportion  of  persons  of  that  a  person  whom  he  brings  into  court 
that  ixAov  arc,  in  ^his  State,  held  in  as  a  defendant,  and  thereby  admits  to  1)6 
slavery."  See  Hoffman*  v.  Gold,  8  G.  &  in  possession  of  his  freedom,  should  be 
Johns.  79 ;  Jackson  v.  Bridges,  1  Kob.  declared  to  bo  his  slave,  he  must  strictly 
(Louis.)  172.  make  out  his  case.  In  this,  if  in  any,  ac- 
(hJi)  State  V.  Jeans,  4  Harring.  570.  tore  non  prcitante absdvitur  reus" 
(i)  Hawkins  v,  Vanwickle,  6  Mart.  N.  ( / )  Gobu  v,  Gobu,  Tayl.  (N.  C.)  164, 
S.  420.  There  it  is  said  :  "By  a  law  of  S.  C.  2  Hayw.  170,  nom.  Gobor  r.  Gober; 
the  Partidas,  where  a  man  claims  another,  Adclle  v.  Beauregard,  1  Mart.  183. 
who  is  in  the  actual  possession  of  liberty  (k)  Forsjth  v.  Nash,  4  Mart.  385. 
as  his  slave,  the  necessity  of  proving  him  (/)  Sec  iflarie  Louise  v.  Marot,  8  Louis, 
such  is  thrown  on  the  claimant  —  a  fortiori  R.  475,  479,  cited  in  note  (c)  €uite;  and 
where  the  question  arises  collaterally  with  also  Marie  Louise  v.  Marot,  9  Louis.  B. 
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nature  exceptional  to  common  right,  and  therefore  is  not  to 
be  presumed  to  extend  beyond  the  influence  of  the  local  law, 
by  force  of  which  alone  it  exists  and  is  maintained. 

Rules  of  evidence,  as  well  as  of  procedure,  have  sometimes 
been  suspended  in  behalf  of  parties  claiming  release  from  ser- 
vitude. Former  admissians  of  such  a  claimant,  as  that  he  be- 
longed to  a  third  person  from  whom  he  ran  away,  will  not,  it 
seems,  be  allowed  the  weight  against  him  which  is  given  to 
admissions  in  general,  (m)  In  Maryland,  the  rule  excluding 
hearsay  evidence  has  been  in  several  cases  considerably  re- 
laxed ;  (n)  but  the  Supreme  Court  of  the  United  States  have 
refused  to  admit  any  innovation  upon  the  established  principles 
of  evidence,  (o)  The  pedigree  of  the  petitioner  may  be  shown 
by  hearsay  or  general  reputation,  (p)  A  judgment  in  favor  of 
the  plaintiff's  freedom,  in  an  action  between  him  and  a  party 
from  whom  the  defendant  does  not  derive  title,  or  from  whom 
he  derives  title  by  a  conveyance  prior  to  the  judgment,  is  not 
admissible  in  evidence,  (q)  But,  on  the  same  principle,  a  judg- 
ment against  the  plaintiff's  mother  in  an  action  for  freedom  is 
not  evidence  against  the  plaintiff,  (r)  Proof  of  an  emancipation 
by  the  party  at  the  time  in  possession  of  the  plaintiff  is  primd 
facie  evidence  of  an  emancipation  by  his  owner,  (s)  A  deed 
of  emancipation  regularly  executed  and  recorded  according  to 
the  laws  of  the  State  where  executed,  is,  it  seems,  presumptive 
evidence  of  •freedom  in  an  action  brought  either  in  that  State 
or  another,  (t) 

473,  476,  where  tbo  fact  that  by  the  la^  vidual  may  ho  interested  on  the  part  of  a 

of  France  a  slave  brought  there  by  his  or  person  claiming  freedom,  the  court  cannot 

her  owner  is  ipso  facto   liberated,  was  perceive  any  legal  distinction  between  the 

proved  to  the  jury  by  the  testimony  of  assertion  of  this  and  of  any  other  right, 

witnesses.  which  will  justify  the  application  of  a  rule 

[m)  Forsyth  v,  Nash,  4  Mart.  385.  of  evidence  to  caaos  of  this  description, 

(n)  Shorter  v,  Boswell,  2  H.  &  Johns,  which  would  bo  in(U|plicablo  to  general 

359 ;  Mahony  v.  Ashton,  4  H.  &  McH.  295.  cases  in  which  a  righx  to  property  may  be 

(o)  Mima  Queen  v.  Hepburn,  7  Cranch,  asserted." 
290,  (where  DuvaUf  J.,  dissented);  con-        (/?)  Mima  Queen  v.  Hepburn,  7  Cranch, 

firmed  in  Davis  v.  Wood,  1  Wheat.  6.  290. 

In  the  former  case,  Marshall,  C.  J.,  after        (7)  Davis  v.  Wood,  1  Wheat.  6;  Kitty 

declaring  the  general  principle  that "  Hear-  v.  Fitzhugh,  4  Rand.  600. 
say  evidence  is  incompetent  to  establish        (r)  Toogood  v.  Scott,  2  H.  &  McH. 

any  specific  fact,  which  fact  is  in  its  nature  26  ;  Butler  r.  Craig,  2  H.  &  McH.  214. 
susceptible  of  being  proved  by  witnesses        (s)  Simmins  v.  Parker,  4  Mart.  N.  S. 

who  speak  from  their  own  knowledge ; "  200. 
added,  "  However  the  feelings  of  the  ihdi-        (t)  Brown  v,  Compton,  10  Mart.  425. 
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Some  uncertainty  exists  as  to  the  damages  which  may  be 
given,  when  judgment  is  rendered  for  the  plaintiff  in  an  action 
for  freedom.  The  Court  of  Appeals  of  Kentucky,  in  a  case 
before  them,  asserted  as  an  equitable  rule,  that  if  the  defendant 
had  reasonable  ground  to  believe  the  plaintiff  to  be  his  slave, 
the  damages  should  be  nominal ;  otherwise,  substantial,  (ti) 
This  was  in  equity.  In  a  case  at  law,  another  court  seemed  io 
regard  the  amount  of  damages  as  lying  in  the  discretion  of  the 
jury ;  and  they,  under  the  circumstances  of  that  case,  having 
given  substantial  damages,  the  court  refused  to  disturb  the  ver- 
dict, (v)  A  person  held  in  slavery  asserted  her  freedom,  in  an 
action  of  trespass,  and  recovered  judgment,  with  nominal  dam- 
ages ;  she  afterwards  brought  another  action  of  trespass  for  the 
value  of  her  services  while  held  as  a  slave  ;  the  court  held  that 
the  action  could  be  maintained,  and  that  the  defendant  was 
estopped  by  the  judgment  in  the  former  action  from  contesting 
her  right  to  wages  from  the  commencement  of  that  former  ac- 
tion, (t^)  It  seems  that  such  a  second  action  may  be  brought 
for  the  recovery  of  wages  for  a  time  antecedent  to  the  com- 
mencement of  the  first  action  ;  but  in  such  a  case  the  contro- 
versy becomes  again  one  of  title,  and  the  defendant  is  not  es- 
topped to  say  that  at  such  antecedent  time  he  rightfully  held 
the  plaintiff  as  his  slave ;  (z)  and  it  would  appear  that  there 
is  nothing  would  prevent  his  denying,  if  he  chose,  that  he  then 
held  the  plaintiff  as  his  slave  at  all.  CJosts  have  been  allowed 
to  the  plaintiff  recovering  judgment  in  an  action  for  freedom, 
although  no  damages  were  given  by  the  jury ;  the  ordinary 
•provisions,  making  costs  depend  on  the  recovery  of  damages, 
being  held  not  to  apply  in  a  case  of  this  nature,  (y) 

This  was  a  cause  between  the  master  of  (v)  Scott  r.  Williams,  I  Dcv.376.    As 

the  slave  and  a  third  party,  where  the  fact  to  what  may  be  included  in  the  damages, 

of  slavery  incidentally  came  in  question  ;  see  Matilda' t'.  Crenshaw,  4  Yerp:.  299. 

what  the  ruling  of  the  court  would  have  {w)  Matilda  v.  Crenshaw,  4  Yei^g.  299. 

been  in  an  action  bv  tlie  slave  for  his  free-  (x)  Catron,  C.  J.,  Matilda  r.  Crenshaw, 

dom  does  not  oertamlv  appear.  tibi  sup. 

(u)  Thompson  r.  tV'ilmot,  1  Bibb,  422.  (.v)    Clifton    v.    Phillips,    1    McCord, 

See  also,  PhilUs  v.  Grentin,  9  Louis.  R.  469. 
208  ;  Pleasants  v.  Pleasants,  2  Call,  350 ; 
Matilda  v.  Crenshaw,  4  Yerg.  299. 
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SECTION    III. 

THE   CAPACITY   OF   SLAVES   TO   CONTRACT. 

Slaves  are  in  law,  in  some  respects,  things  ;  in  other  respects, 
persons.  As  property  they  are  not  in  general  real  estate ; 
though  they  are  very  frequently  descendible  as  such.  But  it  is 
as  persons  that  we  in  this  place  have  to  consider  them.  The 
liability  of  a  carrier  transporting  them,  it  has  been  held,  is  that 
of  a  carrier  of  passengers,  and  not  of  goods,  (z)  A  slave  may 
be  an  agent ;  and  the  fact  of  agency  may  be  shown  in  this 
case  by  the  same  evidence  as  in  any  other,  (a)  In  their  ordi- 
nary service,  although  they  constitute  one  class  of  servants, 
they  do  not,  it  seems,  subject  their  masters  to  the  same  degree 
of  responsibility  for  the  consequences  of  their  negligence  that 
the  masters  of  other  servants  incur.  (6) 

Slaves  are  looked  upon  as  persons  by  the  criminal  law. 
Their  most  effectual  protection  against  injuries,  not  affecting 
life  or  limb,  inflicted  by  a  stranger^  consists  in  the  right  which 
the  law  confers  upon  the  master  (not  only  as  it  seems  to  secure 
him  from  loss,  but  for  the  protection  of  the  slave,)  to  recover 
damages  from  the  wrongdoer,  (c)  For  such  injuries,  received 
at  the  hand  of  the  master  himself,  some  codes  provide  penalties 
of  several  sorts  —  among  which  may  be  classed  the  equitable 
power  which,  in  one  State  at  least,  is  conferred  on  the  court 
having  cognizance  of  the  action  for  *cruel  treatment,  to  decree, 
in  addition  to  the  regular  penalty,  that  the  slave  shall  be  sold 
away  from  his  owner,  (d)     But  in  Virginia  it  has  been  decided 

(z)  Boyce  v.  Anderson,  2  Pet.   150;  strictly.    Blanchard  v.  Dixon,  4  Louis. 

Clark  V.  McDonald,  4  McCord,  223.  An.  K.  57.  —  In  South  Carolina,  the  Jaw 

(a)  Chastain  v.  Bowman,  I  Hill,  (So.  docs  not  authorize  the  killing  of  a  runa- 

Car.)  270;  Gore  t?.  Buzzard,  4  Leigh,  231.  way,  except  where  the  party  attempting 

ih)  Snec  v.  Trice,  2  Bay,  345.  to  seize  him  is  endangered  by  actual  re- 

(c)  White  r.  Chambers,  2  Bay,  70.     In  sistiince,  as    bv  assaulting    or    striking. 

Maryland,  the  master  must,  it  seems,  show  Arthur  v.  Wells,  S  South  Car.  Const.  K. 

a  loss  of  service  in  order  to  maintain  trcs-  316.  —  The  battery  of  a  slave  by  a  stranger 

pass.    Cornfute  v.  Dale,  1  H.  &  Johns.  4.  has  been  held  to  be  also  an  indictable  of- 

Statutes  conferring  upon  strangers  a  meas-  fence.    State  v.  'Hale,  2  Hawks,  582. 

are  pf  power  over  slaves  are  constraed  (d)  Markman  v.  Close,  2  Louis.  B.  581, 
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that  an  indictment  cannot  be  sustained,  at  common  law,  against 
a  master  for  the  excessive  and  cruel  beating  of  his  slave ;  (e) 
and  it  is  believed  that  in  that  State,  and  probably  in  others,  no 
statutory  remedy  is  provided  for  the  case.  The  absence  of  such 
provision  seems  to  be  accounted  for  within  those  States,  partly 
by  the  belief  that  the  interest  of  the  owner  is  identified  with  the 
well-being  of  his  servant,  and  that  this  interest,  wdth  the  natural 
affection  arising  out  of  so  close  a  relation  as  master  and  slave, 
are  sufficient  guaranties  of  humane  treatment ;  and  partly  by 
the  apprehension  that  in  attempting  to  supply  a  complete  rem- 
edy against  the  hardships  incidental  to  slavery,  the  stability  of 
the  institution  itself  may  be  impaired.  And  it  may  be  there 
considered  as  some  check  upon  an  inhuman  master,  that  he  has 
before  him  the  risk  that  his  severity,  by  being  carried  a  little 
further  than  his  purpose,  may  expose  him  to  the  utmost  rigor  of 
justice.  It  has  very  recently  been  held,  by  the  General  Court 
of  Virginia,  that  where  the  wilfttl  and  excessive  whipping  of  a 
slave  by  his  master  and  owner,  though  without  any  intent  to 
kill,  results  in  death,  it  is  murder  in  the  first  degree.  (/) 


SECTION.   IV. 

LIABILITY   OF  THE   MASTER  FOR   THE   SLAVE. 

For  the  torts  of  a  slave  his  owner  is  commonly  answerable 
civililer  in  damages ;  (g-)  but  when  he  commits  a  crime  *pun- 

586.    And  see  Hendricks  v.  Phillips,  3  ing  to  those  principles,  the  act  of  the  pna- 

Louts.  An.  R.  618.  oner,  in    the    case  under  consideration, 

(6)  Commonwealth  v.  Turner,  5  Rnnd.  amounted  to  murder.    Upon  this  point 

678.    And  a  hirer  has  the  same  immunity  we  are  unanimous." 
as  the  owner.    The  State  v.  Mann,  2  Dev.        {gj  Sec  the  statutes  of  the  sereral  States. 

263.  In  Louisiana,  the  master  may  discharge 

(/)  Souther's  case,  7  Grat.  673.    The  himself  from  such  responsihility  by  aban- 

court  in  this  cose  said :  "  In  inflicting  pun-  doning  his  slave  to  the  person  injured  ;  in 

ishmcnt  for  the  sake  of  punishment,  the  which  case  such  person  shall  sell  the  slave 

owner  of  the  slave  acts  at  his  peril ;  and  if  at  public  auction,  and  the  surplus,  if  any, 

death  ensues  in  consequence  of  such  pun-  of  the  proceeds,  over  the  damages  and 

ishmcnt,  tlie  relation  of  master  and  slave  costs,  shall  be  given  to  the  master.    Civ. 

affords  no  ground  of  excuse  or  palliation.  Code  of  Louis.  Art.  2300.  —  As  to  tlie 

The  principles  of  the  common  law  in  rela-  master's  liability,  in  the  absence  of  a  stat- 

tion  to  homicide  apply  to  this  case,  with-  ate,  see  Snee  v.' Trice,  2  Bay,  345. 
out  qualification  or  exception,  and  accord- 
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ishable  with  death,  upon  conviction  therefor,  his  value  is  as- 
sessed, and  paid  out  of  the  treasury  of  the  State  to  the  owner.(A) 
A  slave  who  runs  away  from  his  master  steals  himself,  and,  as 
in  the  case  of  other  stolen  things,  no  property,  general  or  special, 
can  be  acquired  by  another  in  him.  (t) 

The  rule  that  one  who  employs  agents  or  servants  is  not 
liable  to  any  one  of  them  for  an  injury  occasioned  by  the  negli- 
gence or  misconduct  of  any  other  of  them,  (u)  is  held  not  ap- 
plicable to  slaves.  One  reason  is,  that  the  free  man  can  leave 
a  service  or  employment  which  he  finds  dangerous,  but  the 
slave  cannot.  Another  is,  that  if  employers  of  hired  slaves 
were  thus  protected  against  the  consequences  of  their  own  care- 
lessness or  misconduct,  the  safety  of  the  slave  would  be  en- 
dangered, (j) 

*To  what  extent  a  master  is  liable  to  pay  for  necessarie^fur- 
nished  to  his  slave  seems  not  clearly  settled.  It  has  been  held 
that  he  is  liable  for  medical  or  surgical  assistance  rendered  to 
his  slave  in  a  case  of  extreme  necessity,  (k) 

(A)  Such  at  least  id  the  law  in  Virginia,  ployment  when  matters  are  mismanaged, 

Va.  Cdde,  1849,  ch.  212,  §  9.  or  portend  evil.     .     .     .    But  we  think  it 

(t)  See,  as  to  the  law  in  Louisiana,  needless  to  multiply  reasons  upon  a  point 

Gates  V.  Caffin,  3  Louis.  An.  R.  339.  —  so  palpable.    There    is  one  view  alone 

In  South  Carolina,  under  the  statute  of  which  would  be  conclusive  with  the  court. 

1790,  prohibiting  Uie  felonious  stealing.  The  restriction  qfthis  rule  is  indispenscAle  to 

taking,  or  carrying  away  by  a  slave  of  any  the  icd/are  of  tke  slave.    In  almost  every 

slave,  "  being  the  property  of  another,  occupation,  requiring  combined  effort,  the 

with  intent  to  carry  him  out  of  the  prov-  employer  necessarily  intrusts  it  to  a  variety 

ince,  it  is  held,  that  there  may  be  a  convic-  of  agents.    Many  of  those  are  destitute  of 

tion  although  no  force  was  employed ;  on  principle,  and  banknipt  in  fortune.    Once 

the  ground  that  force  is  not  an  essential  let  it  bo  promulgated  that  the  owner  of 

clement  in  tlie  larceny  of  animate  objects  negroes  hired  to  Hie  numerous  navigation, 

possessing  the  power  of  locomotion.    The  railroad,  mining,  and  manufacturing  com- 

Statc  V,  Whyte,  2  N.  &  McC.  174.  panics  which  dot  the  whole  country,  and  are 

{ii)  Sec  note  (zr),  B.  III.,  Ch.  IX.,  post,  rapidly  increasing  —  I  repeat,  that  for  an^ 

Xj)  In  Scudder  v.  Woodbridge,  1  Geo.  injury  done  to  tliis  species  of  property,  let  it 

195,  it  was  so  decided  at  the  court  below ;  be  understood  and  settled  that  the  e»i/)/oy«r 

and  on  error  the   Supreme   Court  say  :  is  not  liable,  but  that  the  o\vner  must  look 

•*  The  general  doctrine,  as  contended  for  for  compensation  to  the  co-servant  who  oc- 

by  counsel  for  plaintiff  in  error,  may  be  casioned  the  mischief ;  and  I  hesitate  not  to 

correct,   .     .     .  and  we  aro  disposed  to  affirm  that  the  life  ofnoAtrer/slave  would  be 

recognize  and  adopt  it  with  the  cautions,  safe.    As  it  is,  the  guards  thrown  around 

limitations,  and  restrictions  in  those  cases,  this  class  of  our  population  are  sufficiently 

But  interest  to  the  owner,  and  humanity  few  and  feeble.     We  are  altogether  dis- 

to  the  slave,  forbid  its  application  to  any  inclined  to  lessen  their  number  or  weaken 

other  than  free  white   agents their  force.     We  are,  therefore,  cordially, 

Slaves  dare  not  intermeddle  with  those  confidently,  and  unanimously  agreed,  and 

around,  embarked  in  the  same  enterprise  so  adjudge,  that  the  judgment  below  be 

with    themselves.     .     .     .     Neither  can  affirmed,  with  costs." 
they  exercise  the  salutary  discretion,  left        (k)  Johnston  v.  Barrett,  2  Bail.  562. 

to  free  white  agents,  of  quitting  the  cm-  And  see  Dunbar  v.  Williams,  10  Johns.  249. 

[357] 


337*,  THE  LAW   OF  CONTRACTS.  [BOOK  I. 

A  slave  cannot  enter  into  any  binding  contract  with  his  mas- 
ter; (/)  nor  can  he,  while  yet  a  slave,  appear  as  a  suitor  in  a  court 
either  of  law  or  equity,  to  enforce  any  alleged  contract  against 
any  person,  (m)  He  cannot  take  by  descent ;  (n)  nor  by  pur- 
chase, unless  freedom  accompany  the  gift  of  property,  (o)  A 
bequest  to  a  free  person,  in  trust  for  him,  is  void,  (p) 


SECTION     V. 

OF   CONTRACTS    BETWEEN  A   SLAVE   AND   ONE  NOT  HIS   MASTER. 

With  respect  to  the  validity  of  a  contract  between  a  slave 
and  ^  person  who  is  not  his  master,  there  is  some  uncertainty. 
There  are  statutes,  in  probably  all  of  the  slaveholding  States, 
prohibiting  contracts  with  slaves  without  the  consent  of  their 
masters,  (q)  Though  no  statute  upon  the  subject  existed,  it 
would  seem  to  be  a  necessary  incident  to  slavery,  that,  on  the 
supposition  that  a  slave  can  contract  at  all,  the  consent  o^  the 
master,  express  or  implied,  must  be  requisite  to  enable  a  slave 
to  bind  either  a  third  party  or  himself  by  a  contract  This 
seems  to  have  been  taken  for  granted  in  a  case  decided  in  the 
year  1802,  in  the  Court  of  Common  •Pleas  in  England ;  where 
the  binding  force,  after  emancipation,  of  an  agreement  entered 
into  by  a  slave,  with  the  consent  of  his  master,  was  established, 
so  far  as  the  authority  of  that  case  goes,  (r)  The  emancipation 
of  the  slave  was  there  connected  with  his  contract,  and  formed 
the  consideration  for  it.     How  it  is  with  a  contract  which  does 


(/)  Henry  v.  Nunn's  Heirs,  11  B.  Mon.  Nor.  353  ;  Hall  v.  Mallin,  5  H.  &  Johns. 

289  ;   Bland  v.  Negro  Dowling,  9  G.  &  190. 

Johns.  19.    There  are  dicta  in  Williams  (o)  Cnnninf;ham  v,  Cunningham,  Cam. 

17.  Brown,  3  B.  &  P.  69,  which  it  would  &  Nor.  353 ;  Hinds  r.  Brazeallc,  2  How. 

seem  cannot  be  regarded  as  law  in  this  (Miss. )  837;  Brandon  v.  Planters' Bank,  1 

country.  Stew.  (Ala.)  320;  Bynum  t\  Bostick,  4 

(»i)  Bland  v.  Negro  Dowling,  9  G.  &  Des.  266. 

Johns.  19.  {q)  See,  as  to  the  construction  of  such 

(n)  Cunningham  v.  Cunningham,  Cam.  language  in   a  statute,   per    Archer,  J., 

&  Nor.  353 ;  Bynum  v.  Bostick,  4  Des.  Bland  v.  Negro  Dowling,  9  G.  &  Johns. 

266.  27 ;  and  HaU  v.  Mullin,  5  H.  &  Johns. 

(o)  Bynum  v.  Bostick,  4  Des.   266 ;  190. 

Hinds  I?.  Brazealle,  2  How.  (Miss.)  837  ;  (r)  Williams  i*.  Brown,  3  B.  &  P.  69, 

Cunningham   v.    Cunningham,   Cam.   &  Lord  Almnlet/,  C.  J.,  dissentiente. 
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not  relate  to  emancipation  is  evidently  a  different  matter.  In  a 
State  where  slaves  were  declared  by  law  incapable  of  making 
any  kind  of  contract,  a  suit  was  brought  to  recover  the  amount 
of  a  promissory  note  given  by  the  defendants  to  a  slave  of  the 
plaintiff's;  the  court,  in  considering  the  case,  held  that  al- 
though the  slave  could  neither  bind  herself,  because  she  was 
without  will,  nor  enter  into  any  contract  binding  on  her  master, 
without  special  authority  from  him,  yet  it  did  not  follow  that 
the  master  could  not  claim  the  benefit  of  an  engagement  made 
in  favor  of  his  slave  by  a  person  capable  of  contracj;ing ;  and 
the  action  was  maintained,  (s)  But  the  same  question  arising 
nearly  at  the  same  time  in  another  State,  the  decision  there  w^as 
the  other  way ;  on  the  .ground  that  any  contract  entered  into 
by  a  slave  in  his  own  name  is  absolutely  void.  (/) 


SECTION   VI. 


OF   GIFTS  TO.  A   SLAVE. 


Another  question  of  much  interest  is  whether  a  slave  can 
take  by  gift,  or  executed  contract ;  and,  if  he  can  take,  *whether 
the  property  in  the  chattel  given  passes  inst^-ntaneously  to  his 
master,  or  remains  in  him,  subject  to  his  disposal  until  specific 
appropriation  by  the  master.  A  negro,  who  was  supposed  to 
be  free,  but  who  was  in  fact  a  slave,  purchased  his  daughter, 
and  then  executed  to  her  a  deed  of  emancipation ;  his  own 
master  laid  claim  to  the  girl,  and  for  him  it  was  urged  that  the 

(s)  Livandais   v.    Fon,   8    Mart.   161.  whatever  thej  acquired  was  their  master's 

The  point  here  decided  now  forms  a  pro-  except  their  peculium.    But  when  it  is 

vision  of  the  civil  code.     See  Civ.  Code  of  said  that  whatever  they  acquired  hecame 

Louis.  Art.  1785.  their  master's,  it  is  meant  whatever  they 

(0  Gregg  V.  Thompson,  2  South  Car.  absolutely  acquired  by  gratuitpr,  &c.,  of 
Const,  li.  330.  The  court  in  this  case  others ;  and  so  I  should  hold  m  relation 
recognize  the  Roman  law  respecting  the  to  our  slaves.  But  it  does  not  follow  from 
tiaius  of  slaves,  and  seem  to  profess  to  thence  that  the  master  could  sue  in  his 
decide  in  accordance  with  it.  Colcock,  J.,  own  name,  to  compel  the  performance  of 
delivering  the  opinion  of  the  court,  said :  an  executory  contract.  On  the  contraiy,  it 
"  I  am  aware  tnat  at  one  period  in  the  is  said,  '  they  could  not  plead  or  be  im- 
faistory  of  Rome  the  most  abject  state  of  pleaded,  for  they  were  excluded  from  all 
slavery  existed,  and  that  the  slaves  of  that  civil  concerns  whatever.*  Cooper's  Jus- 
day  were  considered  as  chattels,  and  that  tinian,  416,  in  notis.** 
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rule  of  the  civil  law  prevailed,  and  that  the  property  paissed 
through  the  purchaser,  being  a  slave,  to  the  purchaser's  master : 
in  behalf  of  the  girl,  it  was  contended  that  as,  under  the  feudal 
law,  a  villein  purchasing  property  held  it  until  appropriation  by 
his  lord,  with  power  (before  the  lord's  interference,)  to  convey  a 
perfect  title  to  his  own  alienee,  the  case  was  the  same  with  a 
slave ;  and  therefore  that  the  deed  of  manumission,  or  convey- 
ance of  the  girl  to  herself,  was  good.  The  question  could  not 
be  decided;  because  upon  the  construction  given  by  the  court 
to  a  statute  of  the  State,  the  sale  to  the  slave-father  was  void 
by  force  of  that  statute,  so  that  the  property  in  the  girl  did  not 
pass  out  of  the  original  owner;  (u)  the  court  however  were  able 
to  declare  the  girl  free  on  another  ground.  But  in  a  subsequent 
case,  in  Alabama,  where  a  slave  who  had  found  lost  property 
delivered  it  to  the  defendant,  it  was  held  that  the  master  of  the 
slave  might  maintain  trover ;  on  the  ground  that  the  possession 
of  a  slave  is  the  possession  of  his  master,  and  that  the  special 
property  as  finder  having  been  vested  in  the  plaintiff  by  the  act 
of  his  slave  in  taking  possession  of  the  lost  parcel,  could  not  be 
devested  by  any  after  act  of  the  slave,  (v)  ■  It  seems  to  have 
been  held  that  a  party  who  has  dealt  with  a  slave  as  free  is 
afterwards  estopped  from  setting  up  his  slavery  in  avoidance  of 
the  contract  thus  entered  into ;  (w)  but  there  is  room  for  much 
doubt  as  to  the  nature  and  extent  of  this  estoppel. 

As  we  have  seen,  it  is  a  general  principle  that  a  slave  cannot 
contract  with  his  master,  (x)  In  Louisiana,  but,  it  is  believed, 
in  no  other  State,  the  exception  is  made  of  a  •contract  for 
emancipation  ;  such  a  contract  being  there  enforceable  at  the 
instance  of  the  slave,  (y)  It  was  once  held  that  no  contract  by 
the  master  with  a  third  person  for  the  slave's  benefit  could  be 
enforced  ;  (z)  but  the  better  opinion  seems  to  be  that  a  contract 
of  that  kind,  made  for  consideration,  is  valid,  (a)  and  specific 

{n)  Hall  V.  MuUin,  5  H.  &  Johns.  190.  cases  of  gi'ants  of  freedom,  perfect  and  com- 

(t'j  Brandon  v.  Planters*  Bank,  1  Stew,  plete  at  the  time  of  execution,  but  to  take 

(Ala.)  320.    With  respect  to  the  law  in  effect  in  enjoyment  t/i  ^u/urv,  are  not  inoon 

Louisiana,    see  Voisain   v,    Clootier,    3  sistent  with  this  principle. 
Louis.' 170.  (y)  Marie  v.  Avart,  6  Mart.  732;  Cir.  ' 

{w)  Grounx  u.  Abat,  7  JjouIb.  R.  17.  Code  of  Louis.  Art.  174,  1783. 

(ar)  Ketletas  v.  Fleet,  7  Johns.  324,  and        {z)  Beall  r.  Joseph,  Hardin,  51. 
Tom's  case,  5  id.  365,  if  understood  as        (a)  "So  far  as  regards  the  slavee,  the 
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performance  may  be  enforced  in  equity  by  the  party  with  whom 
it  is  made,  (b)  Where  a  slave  was  sold  for  a  term  of  years, 
with  a  power  to-the  vendee  to  emancipate  him  at  the  end  of 
the  term,  or  before,  and  the  vendee  executed  a  deed  of  manu- 
mission accordingly,  it  was  held  that  the  defendant  who  had 
purchased  from  the  vendor  after  the  sale,  though  previous  to 
the  execution  if  the  power,  could  not  defend  against  the  negro's 
claim  of  freedom,  (c) 


SECTION   VII. 

THE  PECTJUUM. 

*  While  it  is  true  in  a  general  sense  that  all  that  a  slave  pos- 
sesses belongs  to  his  master,  the  law,  as  well  as  psage,  seems  to 
recognize  that  slaves  in  this  country,  as  in  ancient  Rome,  may 
have  certain  private  property  which  their  masters  cannot  appro- 
priate. Such  property  is  called  the  slave's  peculium.  This 
term,  as  somewhat  vaguely  defined  in  the  civil  code  of  Louisi- 
ana, is  the  sum  of  money  or  portion  of  movable  goods  of  which 
the  master  of  a  slave  hasf  thought  fit  to  allow  him  the  enjoy- 
ment (d)  Notwithstanding  the  *peculium  thus  depends  origi- 
nally upon  the  license,  or  grant  and  license,  of  the  master,  it 
would  appear  (though  we  speak  very  doubtfully  upon  this^ 
point),  that  a  revocation  of  the  license  does  not  devest  the  pe- 
culium acquired  under  it.  It  has  been  held  in  South  Carolina 
that  if  the  master  of  a  negro  permit  him  to  hire  himself  out, 
upon  condition  of  paying  him  certain  stipulated  wages,  all  he 


power  of  the  master  is  ]2idee4  absolute,  the  defendant,  who  was  aboat  remoring  to- 
The  slave  cannot  resist,  or  be  heard  if  he  Kentncky,  on  the  condition  that  the  par- 
complain  of  the  abnse  of  this  power;  but  chaser  should  emancipate  him  in  seven 
in  relation  to  other  persons,  nothing  pre-  years ;  and  the  defendant  signed  and  de- 
vents  the  master  from  being  compelled  or  uvered  a  memorandum  of  his  agreement 
coerced  to  comply  with  his  eneagements  to  emancipate.  After  the  expiration  of 
as  vendee,  whicn  he  contracted  when  he  the  time,  specific  performance  was  decreed 

^uu:qaired  his  slave."    Martin,  J.,  in  Foy-  in  Kentucky  upon  the  prayer  of  the  ven- 

^WA  V,  Mourain,  9  Louis.  R.  505.  dor. 

(6)  It  was  so  held  in  Thompson  v.  Wil-        (c)  Negro  Cato  v.  Howard,  2  H.  & 

mot,  1  Bibb,  423.    There  the  plaintiff  had  Johns.  323. 
in  Mwryland  sold  the  slave  in  question  to        (d)  Civ.  Code  of  Louis.  Art.  175. 
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makes  and  saves  beyond  such  wages  shall  be  at  his  own  dis- 
posal, (e)  By  the  law  of  Louisiana,  slaves  are  entitled  to  the 
fruits  of  their  Sunday  labor;  and  even  their  masters,  if  they 
employ  them  on  that  day,  are  bound  to  remunerate  them.  (/) 
In  other  Southern  States,  as  we  understand,  slaves  are  by  cus- 
tom allowed,  besides  the  Sabbath,  certain  holidays  in  the  course 
of  the  year,  and  their  earnings  on  these  days,  whether  received 
from  their  masters  (who  have  a  kind  of  pr^mptive  claim  to 
their  services),  or  from  others,  go  to  their  own  use.  Possibly 
out  of  this  custom  may  have  grown  a  right  which  the  taw  would 
recognize  and  enforce ;  but  we  apprehend  that  the  matter  rests, 
very  generally  at  least,  in  the  mere  liberality  of  the  master. 


SECTION  ^VIII. 

OF  THB  MARRIAGE  OF  SLAVES. 

The  disability  of  the  slave  to  contract  seems  to  extend  even 
to  the  contract  of  marriage.  It  has  been  distinctly  held  that 
the  marriage  usual  in  Slave  States,  .which  is  only  cohabitation 
with  consent  of  the  master,  is  not  a  legal  marriage.  Chancellor 
Kent  (g*)  quotes  from  a  case  in  which  this  is  decided,  (A)  words 
which  state  this,  and  so  refer  it  to  the  want  *of  the  legal  for- 
malities, as  to  suggest  the  inference  that  it  is  this  want  which 
makes  the  marriage  void.  But,  in  another  part  of  this  case,  it 
is  put  quite  as  much  on  the  ground  of  their  inability  to  contract 
There  are  statutes  which  speak  of  their  marriage ;  but  not  in 

(e)  Oaardian  of  SaUj  v.  Beatj,  1  Ba^,  clared  the  girl  firee,  and  eDonnoed  the  doc- 
SCO.    This  was  a  case  yery  remarkable  in  trine  in  th|^  text 

its  circamstanoes.    The  negro,  a  woman,  (/)  Rice  v.  Cade,  10  Louis.  B.  294; 

with  whom  the  master  had  made  the  aeree-  and  in  this  case  it  was  held  that  a  master 

ment,  with  rare  ^nerosity  disposed  of  her  not  requirine  the  serWoes  of  his  slaves  on 

surplus  earnings  in  purchasing  a  negro  for  Sunday,  and  not  retaining  them  on  his 

whom  she  felt  a  friendly  attMhment,  and  plantation,  impliedly  permits  them  to  hire 

to  whom  she  thereupon  gaye  her  freedom,  themselyes  to  others. 

Her  own  master  claimed  the  girl  on  the  (J3)  ^  Kent's  Com.  88. 

Sound  that  the  purchase  eniued  for  his  (a)  State  v.  Samuel,  S  Der.  &  Batt.^ 

nefit,  and  that  the  subsequent  gift  of  177, 181.    See  Hall  v.  Mullin,  5  Har.  & 

freedom  was  a  nullity.    But  the  court  de-  Johns.  193;  and  Jackson  v.  Lerrejy  5 

Cow.  897. 
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such  k  way  as  to  declare  such  marriage  a  legal  one,  carrying  all 
the  incidents  of  marriage.  These  incidents  seem  to  us  so  in- 
consistent with  the  condition  of  slavery,  that  we  do  not  see  how 
any  ceremonies,  civil  or  religious,  could  make  such  marriage 
legal,  (t)  There  may  be  usages  or  statutory  provisions  regulat- 
ing this  matter  which  we  have  not  found  ;  but  so  far  as  we  can 
learn  the  law  on  this  subject,  we  think  that  a  slave  cannot  be 
guilty  of  adultery,  when  this  crime  can  only  be  committed  by 
a  married  person  ;  nor  of  polygamy ;  nor  be  held  Uable  on  a 
wife^s  contracts,  or  for  necessaries  supplied  to  her ;  nor  made 
incompetent  as  a  witness  on  the  ground  of  the  relation  of  mar- 
riage. How  far  all  this  may  be  modified  by  the  consent  of  the 
owner  may  be  doubtful ;  but  we  do  not  see  that  even  such  con- 
sent could  make  the  marriage  altogether  a  legal  marriage,  and 
invest  it  with  all  the  rights,  duties,  and  relations  of  marriage, 
unless  it  was  such  consent  and  under  such  circumstances  as 
made  it  operate  as  a  manumission,  as  in  the  case  of  a  devise  to 
a  slave. 


SECTION    IX. 

EMANCIPATION. 

Emancipation  is  the  donation  to  a  slave  of  his  value,  (j) 
When  a  slave  is  emancipated  by  will  his  freedom  is  a  ^specific 
legacy  to  him.  (k)  A  bequest  of  property  to  a  slave,  by  his 
master,  confers  freedom  by  implication,  (l)     It  would  seem  that 

(i)  In  Girod  v.  Lewis,  6  Mart.  559,  the  of  marria^,  legal  and  ralid  by  the  con- 
qneation  wa«  whether  a  marriage  during  sent  of  the  master  and  moral  assent  of  the 
alaveiy  produces  after  manumission  the  slave,  from  the  moment  of  freedom,  al- 
civil  effects  resnlting  from  the  contract  of  though  dormant  during  the  slavery,  pro- 
marriage  between  free  persons.  Mathews,  duces  all  the  effects  which  result  from  such 
J.,  dekvering  the  opmion  of  the  court,  contract  among  free  persons." 
said  :  "  It  is  clear  that  slaves  have  no  legal  (j)  Martin,  J.,  Prudence  v.  Bermodi,  1 
capacity  to  assent  to  any  contract.     With  Louis.  R.  241. 

the  consent  of  their  masters  they  may        {k)  And  therefore  partakes  of  the  priv- 

marry,  and  their  moral  power  to  agree  to  ilege  of  specific  legacies  with  respect  to 

BQch  a  contract  or  connection  as  that  ^f  questions  of  abatement  and  contribution, 

marriage  cannot  be  doubted;  but  whilst  Hammond  v.  Hammond,  2  Bland,  306, 

in  a  state  of  slavery  it  cannot  produce  any  314.    And  see  Williams  v.  Ash,  1  How. 

civil  effect,  because  slaves  are  deprived  of  Sup.  Ct.  1. 

all  civil  rights.    Emancipation  gives  to        (/)  Hall  v.  Mullin,  5  H.  &  Johns.  190; 

the  slave  his  civil  rights ;  and  a  contract  Le  Grand  t;.  Damall,  2  Pet.  664.     Contra^ 
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any  person  may  emancipate,  who,  if  he  did  hot  set  the  slave 
free,  would  have  a  right  to  hold  him  for  ever  against  all  the 
world ;  and  accordingly  that  where  the  party  manumitting  had 
possession  long  enough  to  bar  an  action  by  the  rightful  owner 
against  himself,  the  slave  may  equally  rely  upon  the  provisions 
of  the  statute  of  limitations,  (m)  The  inequitableness  of  a  con- 
trary  doctrine  is  obvious ;  for  it  would  deny  to  the  slave,  pur- 
chasing himself,  the  privilege  which  any  other  purchaser  would 
enjoy.  On  the  other  hand,  a  rightful  owner,  whose  claim  is 
barred  by  the  statute  of  limitations,  has  no  power  to  emanci- 
pate, (n)  It  has  even  been  made  a  question  whether  a  man 
may  execute  a  valid  deed  of  manumission  to  his  slave,  while 
another  party  is  holding  the  slave  adversely,  though  without  a 
sufficient  length  of  possession  to  bar  an  action,  (o) 

The  mode  of  emancipation  is  variously  regulated  by  statutes. 
It  seems,  however,  to  be  everywhere  agreed  that  all  that  is  done 
towards  a  complete  emancipation  is  totally  without  effect,  until 
the  final  act,  whatever  it  may  be,  is  performed;  and  conse- 
quently, so  long  as  such  final  act  remains  unperformed,  the 
owner  may  revoke  his  consent  to  manumit,  and  no  inchoate 
right  is  vested  in  the  slave  which  even  a  court  of  equity  can 
recognize.  (/?) 

There  may  be  an  emancipation  to  take  effect  upon  a  contin- 
gency. A  testatrix  bequeathed  certain  slaves,  adding  the  con- 
dition that  if  the  legatee  carried  them  out  of  the  State,  or  sold 
them  to  any  one,  her  will  was,  in  either  event,  that  they  should 
be  free  ;  the  legatee  sold  one  of  the  slaves,  who  thereupon  filed 
a  petition  for  his  freedom,  and  it  was  held,  on  error,  by  the  Su- 
preme Court  of  the  United  States,  that  he  'was  free ;  the 
qualifying  clause  of  the  bequest  not  being  a  restraint  on  aliena- 
tion inconsistent  with  the  legatee's  right  of  property,  but  a  con- 
ditional limitation  of  freedom,  which  took  effect  the  moment 
the  negro  was  sold,  (q)    Conditions  subsequent  to  emancipation 

'Campbell  v.   Campbell,  8  Eng.  (Ark.)  {p)  Henry  ?\  Nun n's  Heirs,  11  B.  Mon. 

.519.  239;    Wicks    r.  Chew,   4  H.   &  Johns. 

(m)  The  point  was  left  undecided  in  543.    With  regard  to  Ketletas  v.  Fleet,  7 

Kitty  V.  Fitzhugh,  4  Rand.  600,  607.  Johns.  324,  and  a  previous  case  in  New 

(n)  Givens  v.  Manns,  6  Munf.  191.  Yoiic,  see  ante,  p.  *d39,  note  (x). 

\o)  Ibid.  (q)  WilUams  v.  Ash,  1  How.  1.    See 
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are,  however,  void,  and  the   slave  takes   his    freedom   abso- 
lutely, (qq) 

Slaves  cannot  be  emancipated  to  the  prejudice  of  creditors  — 
by  statute  in  some  States,  and  we  presume  by  common  law  or 
the  Stat.  13  Eiiz.,  where  State  enactments  do  not  exist,  (qr) 
Under  a  statutory  provision  of  that  kind,  it  has  been  held  that 
the  intentio/i  of  a  testator,  distinctly  manifested,  to  emancipate 
his  negroes,  has  the  effect  to  charge  his  real  estate  with  the 
payment  of  his  debts,  without  express  words  ;  (r)  that  the  credi- 
tors, in  case  the  personal  assets  prove  insufficient,  must  proceed 
against  the  real  estate,  by  such  means,  legal-  or  equitable,  as 
may  be  open  to  them ;  {$)  and  that  the  burden  of  proof  is  upon 
them  to  show  the  insufficiency  of  the  'whole  assets,  real  and 
personal.  (/)  It  has  also  been  decided,  under  the  same  statutes, 
that  the  inquiry  as  to  the  sufficiency  of  assets  is  not  confined  to 
the  condition  of  the  estate  at  the  time  of  the  testator's  death ; 
but  if  the  assets,  although  then  sufficient,  afterwards,  in  the  due 
course  of  administration,  without  any  default  of  the*adminis- 
trator,  and  before  his  assent  to  the  manumission,  become  inade- 
quate to  the  payment  of  the  debts,  the  slaves  shall  be  subject 
to  the  claims  of  the  creditors ;  and,  on  the  other  hand,  if  the 
assets,  insufficient  at  the  testator's  death,  subsequently  in  the 
due  course  of  administration  become  sufficient,  the  manumission 
shall  be  consummated,  (u)  An  executor  who  has  permitted 
the  manumitted  slaves  to  go  at  large  as  free,  cannot  recall  the 
assent  he  has  thus  given  to  the  bequest  of  freedom,  {v)  Yet 
an  executor  who  has  made  an  admission  of  the  sufficiency  of 
assetSy  whereby  a  judgment  of  freedom  'has  been  obtained  in 
an  action  at  law  against  him,  may,  it  seems,  obtain  relief  in 


also  Tom*8  case,  5  Johns.  365,  and  Ke-  *  of  Negro  Gcoi^ge  v.  Corse,  2  H.  &  Gill,  1, 

tletas  V.  Fleet,  7  id.  324.     Quaere  as  to  seems  to  be  OTerraled. 

Cooke  V.  Cooke,  3  Litt.  238.  (0  AUein  v.  Sharp,  7  G.  &  Johns.  96. 

iqq)    Forward    v.  Thamer,    9    Gratt.        (u)  Wilson  v,  Bamet,  9  G.  &  Johns. 

587;   Spencer  v.  Negro  Dennis,  8   GilJ,  158;  where  the  court  also  ruled  that  the 

314.  value  of  the  services  of  the  manumitted 

(qr)  Union  Bank  v,  Benham,  23  Ala.  slaves,  while  in  the  possession  of  the  per- 

143.  sonal  representative,  is  to  be  estimated  in 

(r)  Fenwick  v.  Chapman,  9  Pet.  461 ;  their  favor,  as  a  part  of  the  personal  estate 

AUein  v.  Sharp,  7  G.  &  J.  96.  of  the  testator. 

(s)  Fenwick  v.  Chasman,  9  Pet.  461 ;        {v)  Fenwick   v.    Chapman,  9  Peters, 

Allein  V.  Sharp,  7  G.  &  J.  96.    The  case  461. 
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equity,  (w)  And  no  judgment  of  freedom  recovered  by  the 
slaves  in  an  action  against  the  executor,  whether  the  conse- 
quence of  his  admission  of  assets  or  not,  concludes  the  creditors 
from  showing,  in  equity,  that  the  assets  are  in  point  of  fact  in- 
sufficient, (x)  It  seems  that  in  any  case  where  the  assets  are 
found  insufficient,  a  decree  of  a  court  of  equity  must  be  ob- 
tained for  the  sale  of  the  emancipated  negroes,  either  for  Dfe 
or  for  a  term  of  years,  as  the  circumstances  of  the  case  may 
require,  {y)  The  right  of  the  testator's  widow  to  her  life  inter- 
est, in  the  nature  of  dower,  in  a  share  of  the  slaves,  may  also 
be  an  obstacle  to  the  emancipation  by  the  will.  Statutory 
provision  is  sometimes  made  for  the  satisfaction  of  this  claim 
of  hers,  like  the  claims  of  creditors,  out  of  other  property  left  by 
the  testator. 

It  appears  to  be  a  part  of  the  policy  of  the  slave-holding 
States  to  discourage  the  increase  within  their  territory,  respec- 
tively, of  the  free  negro  population,  (yy)  By  the  Constitution 
of  Virginia,  as  recently  revised,  it  is  put  out  of  the  power  of 
-the  legislature  to  permit  emancipation  unaccompanied  by 
removal.  In  other  States,  statutes,  more  or  less  restrictive, 
have  been  enacted.  The  policy  of  States  with  respect  to  the 
increase  of  the  slave  population  has  been  somewhat  fluctuating. 
A  prohibition  upon  the  importation  of  slaves  as  merchandise  is 
indeed  in  force  almost  everywhere  ;  (z)  but  it  seems  now  to  be 
universally  permitted  to  persons  to  bring  into  the  State  for 
their  own  service,  and  not  for  sale,  slaves  of  whom  they  were 
{bond  fde)  owners  in  other  States,  (a) 

*The  validity  of  an  emancipation  depends  upon  the  law  of 

(w)  See  Fenwick  v.  Chapman,  9  Pet        (a)  The  law  in  Maiyland  and  Virginia 

461,  481.  was  once  otherwise ;  and  while  the  statnta 

(x)  Allein  v.   Sharp,  7   G.   &  Johns,  of  the  former  State  ])rohibitin|^  the  impor- 

96 ;  Fenwick  v.  Chapman,  9  Peters,  461,  tation  was  in  force,  it  was  hSdy  that  if  a 

(y)  Allein  v.  Sharp,  7  G.  &  Johns.  96.  slave  having  the  license  of  his  owner  to 

lyy)  Green  v.  Lane,  8  Ire.  Eq.  70.  go  at  lai^e,  for  the  purpose  of  earning 

{z)  By  the  constitution  of  Mississippi,  money  to  purchase  his  freedom,  according 

as  construed  by  the  courts  of  that  State,  to  an  agreement,  in  the  exercise  of  that 

all  slaves  brought  into  the  State  as  mer-  license    go    into  another    State,    reside 

chandise  or  for  sale  are  ipso  facto  free,  there  for  a  time,   then  return,  and   his 

witliout  any  legislative  enactment  in  aid  owner  resume  possession  of  him,  this  is  a 

•of  the  constitutional  provision.    See  Brien  n^w  importation,  and  under  a  statute  set* 

V.  Williamson,  7  How.  (Miss.)  14 ;  Groves  ting  free  imported  slaves,  he  is  entitled  to 

•v.  Slaughter,  15  Pet.  449;  1  Kent,  Comm.  his  freedom.    BlaAd  v.  Dowllng,  9  G.  & 

439.  Johns.  19. 
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the  State  where  the  negroes  emancipated  are.  residing  at  the 
time  — they  being  so  resident  by  the  consent  of  their  owner,  (b) 
And  (in  sabordination  to  this  principle,)  the  courts  of  any  State 
will,  in  general,  enforce  an  emancipation  which  owes  its  effect 
to  the  laws  of  any  other  State,  (c) 


SECTION    X. 


OF  SLAVES  FOR  A  LIMITED  TIME,   OR  STATU-LIBERI. 

The  condition  of  persons  held  in  slavery,  but  entitled  to  be- 
come free  at  aorae  future  time,  differs  in  some  of  its  incidents 
from  ordinary  slavery.  Such  persons  are  denominated  in  the 
Roman  law,  and  in  the  law  of  Louisiana,  statu-liberi.  (d)  By 
the  civil  code  of  that  State  they  are  capable  of  taking  prop- 
erty by  testament  or  donation,  though  not  by  inheritance  ;  and 
property  given  or  bequeathed  to  a  statu-liber  must  be  preserved 
for  him,  under  the  administration  of  a  curator,  in  order  to  be 
delivered  to  him  in  kind  when  his  emancipation  shall  take 
place,  (e)     K  he  die  before  the  time  *for  his  emancipation,  the 

(6)  Hanter  v.  Falcher,  1  Leigh,  172;  in  that  State  upon  this  subject;  and  for 

Simmins  v.  Parker,  4  Mart.  N.  S.  200,  the  construction  of  it  see  Eugene  t;.  Pre- 

205.  —  Bat  an  emancipation  in  another  val,  2  Louis.  An.  180;  Conant  v.  Gues- 

State,  (by  the  operation  of  the  law  of  that  nard,  5  id.  696.     See  also,  upon  this  snb- 

State,)  during  a  temporary  sojourn  there,  ject,  Stradcr  v.  Graham,  5  B.  Monr.  173; 

will  not,  it  secqiB,  be  regarded;   tliere  Mercer  v.  Gilman,  11  id.  210;  Vaughan 

must  be  a  residence.    Lewis  v.  Fullerton,  v.  Phel)e,  1  Mart.  &  Yerg.  1 ;  Blackmore 

1  Rand,  15,  as  construed  in  Hunter  v.  v.  Phill,  7  Yei^.  452 ;  Jackson  r.  Bullock, 

Fulcher,  1  Leigh,  172.    And  sec  Mary  v.  12  Conn.  38. 

Brown,  5  Louis.  An.  R.  269;  Mercer  v.        (c)  Hunter  r.  Fulcher,  1  Leigh,  172; 

Gilman,   11    B.  Mon.   210.      As  to  the  Rankin  v.  Lydia,  2  A.  K.  Marsh.  467, 

effect  of  the  mere  fact  of  the  slave's  resi-  475  ;  Harry  v.  Decker,  Walk.  36.  —  The 

dence  for  a  time  in  a  State  whose  laws  do  language  or  some  cases  is  indeed  such  as 

not  tolerate  'slavery,   no  statute  in  that  to  admit  of  the  inference  that  a  judgment 

State  enacting  that  absolute  freedom  shall  of  freedom,  in  the  State  by  whose  laws  the 

be  the  consequence  of  such  residence,  see  emancipation  is  alleged  to  take    effect, 

Lansford  v.   Coquillon,  2  Mart.  N.   S.  might  be  required  by  the  court  of  the 

401 ;  Thomas  v.  Generis,-  16  Louis.  R.  other  State ;  but  it  is  believed  that  the 

433 ;    Josephine    v.  Poultncy,   1.   Louis,  doctrine  of  the  text  would  be  followed  at 

An.  R.  329 ;  Marie  Louise  i;.  Marot,  9  this  day.    See  Mahoney  v.  Ashton,  4  H 

Louis.  R.  473  ;  and  the  great  case  of  the  &  McJi.  295  ;   but  c<nnpare  Stewart  v 

Slave  Grace,  2  Hagg.  Ad.  94,  befoA  Lord  Cakes,  5  H.  &  Johns.  107,  note,  and  Da 

Stowell,  which  seems  to  be  opposed  to  vis  v.  Jaquin,  id.  100. 
the  doctrine  of  the  Louisiana  decisions.        {d)  Oatin  v.  D'Oi^noy,  8  Mart.  219. 
In  1846,  and  subsequent  to  the  Louisiiana        (e)  Louis.  Civ.  Code,  Art.  193. 
cases  above  cited,  a  statute  was  enacted 
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gift  or  legacy  reverts  to  the  donor.  (/)  Possibly,  provisions 
upon  the  subject,  (though  less  complete,)  are  to  be  found  in  the 
statute-books  of  other  States. 

It  seems  that,  without  the  aid  of  a  statute,  a  court  of  equity 
will  not  enjoin  the  master  of  a  slave,  who  is  entitled  to  his  free- 
dom at  a  future  day,  from  removing  him  out  of  the  State  ;  —  at 
least  such  an  injunction  will  not  be  granted  upon  thp  prayer  of 
the  slave  himself,  (g*) 

What  is  the  condition  of  the  children  of  a  statu-libera,  or 
female  slave  entitled  to  freedom  at  a  future  time  ?  No  ques- 
tion in  this  whole  subject  is  of  more  interest,  and  it  has  re- 
ceived the  consideratioii  due  to  its  consequence.  On  the  one 
side  it  has  been  contended  that  the  m9ther  in  such  a  case, 
though  enjoying  the  prospect  of  freedom,  (which,  indeed,  may 
never  be  realized,  as  she  may  die  before  the  day,)  .is  still  a 
slave,  and  can  only  communicate  to  her  offspring  born  during 
the  interim  her  present  status ;  and  that  they  therefore  are  slaves 
absolutely.  And  so  the  decisions  have  been ;  (A)  though  there 
are  obviously  very  strong,  if  not  stronger  reasons  to  the  con- 
trary, (t)  It  has  been  said  {j)  that  it  is  not  even  in  the  power 
of  the  original  owner,  at  the  time  he  grants  the  freedom  of  the 
mother  infuturo,  to  dispose  of  her  unborn  children,  and  to  give 
them  their  freedom,  either  at  birth  or  a  time  subsequent.  How- 
ever, statutes  have  been  passed  in  at  least  three  States,  provid- 
ing for  the  case  more  equitably,  (k) 

(/)  Xx>uis.  Civ.  Code,  Art.  195.  {{)  Compare  that  part  of  the  opinion  of 

Ig)  Negro  Harriett  v.  Kidgeley,  9  6.  &  Judge  Green,  in  Maria  v.  Surbangh,  2 

Johns.  174,  where  an  injunction  was  re-  Rand.  229.  231,  in  which  he  examines  the 

fused. — 'In  Moosa  v.  Alhiin',  4  Mart.  K.  argument  for  the   mother  and  children, 

S.  102,  Martin,  J.,  said,  in  relation  to  the  with  the  view  taken  of  the  nature  of  a  be- 

condidon  of  a  statu-liher:  *^  Perhaps  the  quest  of  ^edom  by  Taney,  C.  J.,  in  Wil- 

slave  may  be  allowed  the  aid  of  the  mng-  liams  v.  Ash,  1  How.  14. 

istrate,  in  case  of  an  evident  attempt  to  (j)  See  per  Grten,  J.,  Maria  p.  Sor- 

transport  him  out  of  the  jurisdiction  of  baugb,  2  Rand.  228,  235.    But  see  the 

the  State  in  order  to  frustrate  his  hope  of  case  of  Negro  Jack  v.  Hopewell,  adjudged 

emancipation,  under  the  will  and  sale,  by  by  the  Court  of  Appeals  of  MaryUnd  in 

compelling  the  purchaser  to  give  security  the  year   1784,  and  reported  in  6  H.  & 

for  the  forthcoming  of  the  slave  in  due  Johns.  20,  note. 

time,  or  otherwise."  (k)  The  Maryland  statute,  1809,  ch. 

(h)  Maria  v.  Surbaugh,  2  Rand.  228, —  171,  enables  the  owner  of  the  mother  to 

where  a  very  elaborate  opinion  was  given  declare,  in  the  deed  or  will  by  which  he 

by  Greeny  J. ;    Catin  v.  D'Orgenoy,   8  prospectively  manumits  the  mother,  what 

Mart.  218;   McCutchen  v.  Marshall,  8  shall  be  the  condition  of  her  children  boni 

Pet.  220  ;  Ned  v.  Beal,  2  Bibb,  298.  in  the  mean  while.  In  the  absence  of  such 
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•There  is  a  cjse,  closely  allied  to  that  of  a  grant  of  freedom 
infiUuro^  but  distinguishable  from  it,  and  capable  of  giving  rise 
to  very  different  consequences.  ,  This  is  a  grant  of  immediate 
freedom,  accompanied  with  a  reservation  of  service  for  a  time 
specified,  and  making  such  service  the  condition  of  the  eman- 
cipation. It  has  been  held  that  the  child  of  a  negro  woman, 
born  during  the  time  of  service  so  reserved,  is  free  from  its 
birth.  (I)  It  seems  th%t  such  a  reservation  of  service  is  not  en- 
forceable by  the  master  against  the  woman.  (tnS  ^ 

a  d0clai€tioii  by  him,  it  is  enacted  that  §  10.  —  In  Louisiana  the  provision  is  as* 

liie  children  shall   be  slaves.    Chew  v.  follows :  **  The  child  bom  of  a  woman, 

Gaiy,  6*H.  &  Johns.  52.5,^88  a  decision  after  she  has  acquired  tiie  rieht  of  being 

under  this  statute.  —  The  language  of  the  free  at  a  future  time,  follows  me  condition 

Yiiginia  statute  is  :  "  The  increase  of  any  of  its  mother,  and  becomes  free  at  the  time 

female  so  emancipated  by  deed  or  will  fixed  for  her  enfranchisement,  even  if  the 

hereafter  made,  born  between  the  death  of  mother    should    die  before   that  time." 

the  testator  or  the  record  of  the  deed,  and  Civ.  Code,  Art.  196. 

the  time  when  her  right  to  the  enjoyment  (/)  Isaac  v.  West,  6  Band.  652. 

of  her  freedom  arrives,  shall  also  bie  free  (m)  See  per  Green,  J.,  Isaac  v.  West,  6 

at  that  time,  unless  the  deed  or  will  other-  Band.  656,  657. 
wise  provides."   Bev.  Code  1849,  ch.  103, 
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CHAPTER  XXII. 

oPoUTLAWS,  PEIKONS   ATTAINTED,  AND  PEB60NS  EXCOMMUNICATED. 

The  process  of  Ootlawby  was  common  in  England  under 
the  Saxon  kings.  By  it  a  person  was  placed  wholly  ouf  of  the 
prote^ion  of  the  law,  so  that  he  was  incapable  of  bringing  any 
action  for  redress  of  injury ;  and  it  also  worked  a  forfeiture  of 
all  goods  and  chattels  to  the  king.  Until  some  time  after  the 
conquest  it  was  confined  to  cases  of  felony ;  but  then  it  was 
extended  by  statute  to  all  actions  for  trespasses  vi  et  armis. 
By  later  statutes  it  has  been  extended  to  other  civil  actions. 
An  outlaw  might  be  arrested  by  the  writ  of  capias  utlaga^um^ 
and  committed  until  the  outlawry  was  reversed.  But  this  re- 
versal wa^  granted  on  any  plausible  ground,  if  the  party  came 
into  court  himself  or  by  attornev ;  the  process  being  used  in 
modern  times  merely  to  compel  appearance,  (n)  In  some  of 
our  older  States  procesai  of  outlawry  was  permitted  and  regu- 
lated by  statute ;  but  it  never  had  much  practical  existence  in 
this  country,  and  is  now  wholly  disused,  (o) 

Attainder,  by  the  common  law,  was  the  inseparable  conse- 
quence of^  every  sentence  of  death.  Attainder  for  treason 
worked  a  forfeiture  of  all  estates  to  the  king,  and  such  "  cor- 
ruption of  blood"  that' he  could  neither  inherit,  nor  could  any 
one  inherit  from  him ;  he  was  utterly  (j^prived  of  all  rights,  and 
wholly  incapacitated  from  acting  under  the  protection  of  the 
law,  either  for  himself  or  for  another.  In  the  words  of  Black- 
stone,  <'  the  law  sets  a  note  of  infamy  upon  him,  puts  him  out 
of  its  protection,  and  takes  no  further  care  of  him  than  to  see 
him  executed ; "  and  <<  by  an  anticipation  *of  his  punishment  he 

• 

(n)  8  Bl.  Com.  284.  (o)  See  7  Dane's  Abr.  313. 
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is  already  dead  in  law."  {p)  During  the  conflicts  in  England 
between  different  claimants  of  the  throne,  and  between  the 
sovereign  and  the  people,  this  tremendous  engine  of  oppression 
was  unsparingly  use^l,  and  sometimes  under  circumstances 
which  gave  to  it  the  character  of  extremest  cruelty.  It  may 
well  be  believed  that  such  a  process  would  not  find  favor 
among  us  either  when  we  were  colonies,  or  after  we  had  be- 
come States ;  and  it  has  no  existence  here. 

Excommunication  expels  a  persoli  from  the  Church  of  Eng- 
land, and  as  the  civil  law  comes  in  aid  of  the  ecclesiastical 
power  of  that  country,  it  has  been  of  great  moment  there ;  and 
as  it  worked  a  disability  almost  entire,  it  was  an  instrument  of 
great  power  in  the  hands  of  the  ecclesiastical  authorities.  But 
in  this  sense  excommunication  can  have  no  existence  in  this 
country,  as  we  have  no  national  church,  recognized  and  armed 
by  the  civil  law.  We  have,  however,  churches,  which  with  us 
are  only  voluntary  associations  organized  for  religious  purposes. 
As  such  they  are  recognized  and  protected  by  the  law.  They 
must  have  the  right  to  determine  as  to  their  own  membership, 
and  to  provide  for  this  by  forms  and  by-laws,  which  if  they  con- 
tradict no  principles  or  provisions  of  law,  and  interfere  with  no 
personal  rights,  would  doubtless  be  regarded  by  the  courts,  (pp) 
But  all  questions  which  come  up  in  relation  to  the  rights  or 
contracts  of  a  person  severed  from  such  society,  by  an  act  of 
"  excommunication,"  would  be  goyerned  by  the  general  prin- 
ciples of  the  law  of  property,  or  of  the  law  of  contracts. 

(p)  4  Bl.  Com.  380.  {pp)  Fanuworth  v.  &tom,  5  Ciuh.  412. 
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CHAPTER    I. 

CONSIDERATION. 

Sect.  I.  —  The  Necessity  of  a  Consideration, 

A  PROMISE  for  which  there  is  no  consideration  cannot  be  en- 
forced at  law.  This  has  been  a  principle  of  the  common  law 
from  the  earliest  times.  (^)  It  is  said  to  have- been  borrowed 
from  the  Roman  law.  The  phrase  "  nudum  pactum  "  —  com- 
monly used  to  indicate  a  promise  without  consideration  —  cer- 
tainly was  taken  from  that  law ;  but  it  does  not  mean  with  us 
precisely  what  the  Roman  jurists  understood  by  it.  By  the 
civil  law  gratuitous  promises  could  be  enforced  only  where  they 
were  made  with  due  formality,  and  in  prescribed  language  and 
manner;  then  such  agreement  was  a  ^^ pactum  verbis prescriptis 
vestUumj^  and  where  such  promise  was  not  so  made  it  was 
called  a  "  nudum  pactum,^^  (r)  that  is,  nudum  because  not  vestitum. 
But  an  agreement  thus  formally  ratified  or  "  vestitum'^  was  en- 
forced without  reference  to  its  consideration  ;  whereas  a  "  nudum 
pactum"  or  promise  not  formally  ratified,  was  left  to  the  good 
faith  of  the  promisor,  the  law  refusing  to  aid  in  its  enforcement, 
unless  the  promisee  could  prove  a  distinct  consideration.     The 

iq)  17  Ed.  4,  4,  pi.  4;  3  Hen.  6,36,  the  cases  on  the  whole  topic  are  ably 

pi.  33 ;  Bro.  Abr.  Action  sur  le  Case,  40.  collected. 

—  See  on  the  sabicct  of  Consideration  ar-  (r)  Vin.  Commen.  de  Inst.  lib.  3,  tit. 

tides    by  "E.   L.   P."    in   the    March,  14,  p.  659,  ed.   1755;  Ibidem,  lib.  3,  de 

May,   and  Jaly  numbers  of  the  Ameri-  verborum  obligationibus,  tit.  16,  p.  677  ,* 

can    Law  Register  for  1854,  in  which  Cod.  Lib.  7,  tit.  52,  6th  ed.  Gothofrcd. 
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principle  of  this  is,  obviously,  that  if  a  contract  be  not  founded 
upon  a  consideration,  it  shall  not  be  enforced,  unless  ratified  in 
such  a  way  as  may  show  that  it  was  deliberate,  intentional,  and 
distinctly  understood  by  both  parties.  The  rule  was  intended 
to  protect  parties  from  mistake,  inadvertence,  or  fraud.  A  sim- 
ilar rule  or  practice,  grounded  on  a  similar  purpose,  prevails  on 
the  continent  of  Europe ;  where  contracts  which#are  properly 
ratified  and  confirmed,  before  a  public  notary  or  similar  magis- 
trate, are  valid  without  inquiry  into  their  consideration  ;  while 
a  private  contract  can  be  enforced  only  on  proof  of  a  considera- 
tion. And,  indeed,  it  can  only  be  the  same  principle  which 
makes  reasonable  an  ancient  and  well-established  distinction 
in  the  common  law,  by  virtue  whereof  a  contract  under  seal  is 
in  general  valid  without  reference  to  the  consideration  ;  not  by 
way  of  exception  to  the  rule  that  no  promise  can  be  enforced 
which  was  not  made  for  a  consideration,  but  because,  as  it  is 
said,  the  seal  implies  a  consideration.  The  only  real  meaning 
of  this  must  be,  that  the  act  of  sealing  is  —  as  it  was  in  fact 
formerly  much  more  than  it  is  now  —  a  deliberate  and  solemn 
act,  implying  that  caution  and  fulness  of  assent  which  the  rule 
of  the  civil  law  was  intended  to  secure.  (5) 

(s)  That  this  is  tho  real  distinction  be-  the  deed."  See  2  Smith's  Leading  Cascs^ 
tween  contracts  under  seal  and  contracts  456.  See  also,  Morley  r.  Boothby,  3 
not  under  seal,  see  Plowd.  Arg.  in  Shar-  Bing.  Ill;  Fallowes  v.  Taylor,  7  T.  B. 
ington  v.  Stratton,  Plow.  R.  308.  "Words,"  477  ;  Shubrick  r.  Salmond,  3  Burr.  1639 ; 
says  ho,  "pass  from  man  to  man  lightlj  Fonbl.  on  Eq.  Vol.  1,  p.  344,  n.  a. — 
and  inconsiderately ;  but  where  tho  agree-  Some  writers  on  contracts  have  said  that 
ment  is  by  deed  there  is  more  time  for  do-  specialties  do  not  require  a  consideration 
liberation ;  for  when  a  man  passes  a  thing  to  render  them  obligatory  at  law ;  but  this 
by  deed,  first  there  is  the  determination  of  seems  to  be  somewhat  inaccurate.  The 
the  mind  to  do  it ;  and  upon  that  he  causes  existence  of  a  consideration  seems  t0;be  as 
it  to  be  written,  which  is  one  part  of  de-  essential  in  the  case  of  deeds  as  in  simple 
liberation,  and  afterwards  ho  puts  his  seal  contracts,  but  that  existence  is  condnsirely 
to  it,  which  is  another  part  of  deliberation  ;  presumed  from  tho  nature  of  the  contract, 
and  lastly  he  deli^'ers  the  writing  as  his  It  seems  that  in  some  of  the  States  by 
deed,  which  is  the  consummation  of  his  usage,  and  in  others  hj  statute,  the  want 
resolution ;  so  that  there  is  great  delfbcra-  or  failure  of  consideration  may  be  a  good 
tion  used  in  the  making  of  deeds,  for  which  defence  against  an  action  on  a  sealed  con- 
reason  they  are  received  as  a  lien  final  to  tract.  See  Gray  v.  Handkinson,  1  Bay, 
the  party,  and  are  adjudged  to  bind  tho  278;  State  v.  Gaillard,  2  id.  11 ;  Swift  v. 
party,  without  examining  upon  what  cause  Hawkins,  1  Dallas,  17 ;  ^lomon  v,  Kim- 
or  consideration  theywcre  made.  As  if  rael,  5  Binn.  232 ;  Case  o.  Boughton,  1 1 
I,  by  deed,  promise  to  give  you  £20,  here  Wend.  106  ;  Leonard  v.  Bates,  1  Blackf. 
yon  shall  have  an  action  of  debt  upon  this  173  ;  Coyle  v.  Fowler,  3  J.  J.  Marsh, 
deed,  and  the  consideration  for  my  prom-  473  ;  Peebles  v.  Stephens,  I  Bibb^  500 ; 
ise  is  not  examinable ;  it  is  sufficient  to  Walker  v.  Walker,  13  Ire.  L.  335 ;  Mat- 
say  it  was  the  will  of  the  party  who  made  lock  v.  Gibson,  8  Bidi.  Law,  437. 
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By  the  civil  law,  and  the  modern  continental  law,  the  con- 
sideration is  the  cause  of  the  contract.  This  principle  is  quoted 
and  apparently  adopted  by  Plowden  ;  |ind  it  has  been  recently 
acknowledged  by  high  judicial  authority,  and  the  cause  dis- 
tinctly discriminated  from  the  motive,  (t) 

Doubts  have  been  expressed  whether  a  contract  reduced  to 
writing  was  not  in  this  respect  the  same  as  one  under  seal,  {u) 
But  this  question  is  now  abundantly  settled ;  and  both  in  this 
country  and  in  England  a  consideration  must  be  proved,  where 
the  contract  is  in  writing  but  not  under  seal,  as  much  as  if  the 
contract  were  oral  only,  {y)  The  exceptions  to  this  rule  in  the 
case  of  mercantile  negotiable  paper  are  considered  elsewhere. 

It  is  a  general  rule,  that  where  this  consideration  is  expressed 
in  a  written  contract  no  other  can  be  proved,  (w)  •unless  there 
are  words  which  indicate  other  considerations  ;  (x)  for  this  would 
be  an  alteration  of  the  contract  by  evidence  aliunde.  The 
same  rule  is  said  to  be  applied  in  equity,  unless  relief  is  sought 

(t)  Thomas  v.  Thomas,  2  Q.  B.  K.  851.        (u)  Kaon  v,  Hughes,  3  T.  R.  350,  n.  a, 

In  this  case  the  defendant  contended  that  7  Bro.  P.  C.  550 ;  Fillans  v.  Van  Microp, 

the  motive  with  which  an  a^^ement  had  3  Burr.  1663. 

been  made  was  a  part  of  the  legal  consid-  (v)  Ck)ok  v.  Bradley,  7  Conn.  57  ; 
eration,  and  that  the  declaration  ought  to  Dodge  v.  Bordell,  13  Conn.  170;  Beant*. 
have  set  out  the  same  with  the  other  con-  Burbank,  16  Maine,  458;  Beverleys  v. 
siderations,  bat  PcUteson,  J.,  said :  "  It  Holmes,  4  Munf.  95  ;  Brown  v.  Adams,  1 
would  be  giving  to  causa  too  large  a  oon-  Stew.  51  ;  Burnet  v.  Bisco,  4  Johns.  235 ; 
struction  if  we  were  to  adopt  the  view  People  v.  Shall,  9  Cow.  778;  Roper  v. 
urged  for  the  defendant ;  it  would  be  con-  Stone,  Cooke,  499  ;  Clark  v.  Small,  6 
founding  consideration  with  motive.  Mo-  Yerg.  418;  Pcrrine  v.  Chocseman,  6 
tive  is  not  the  same  thing  with  considera-  Halst.  174.  —  The  consideration,  however, 
tion.  Consideration  means  something  need  not  be  expressed  in  the  writing.  It 
which  is  of  some  value  in  the  eye  of  the  may  bo  proved  aliunde.  Tingley  v.  Cut- 
law,  moving  from  the  plnintiflf ;  it  may  be  lor,  7  Conn.  291 ;  Arms  v.  Ashley,  4  Pick, 
some  benefit  to  the  defendant,  or  some  71;  Cummings  t7.  Dennett,  26  Maine,  397 ; 
detriment  to  the  plaintiff ;  .but  at  all  events  Monton  v.  Noble,  1  Louis.  An.  R.  192; 
it  must  be  moving  from  the  plaintiff.  Thompson  v,  Blanchard,  3  Comst.  335 ; 
Now  that  which  is  suggested  as  the  con-  Patchin  v.  Swift,  21  Venn.  292.  The  ad- 
sideration  hci^,  a  pious  respect  for  the  mission  of  a  consideration  in  the  writing 
wishes  of  the  testator,  does  not  in  any  way  is  of  course  priwa  fcude  evidence  of  its 
move  from  the  plaintiff;  it  moves  from  existence.  Whitney r.  Steams,  16  Maine, 
tiie  testator;  therefore,  legally  speaking,  394. 

it  forms  no  part  of  the  consideration."        («;)  Schermcrhom  v.  Vanderheyden,  1 

See  also,  Lilly  r.  Hays,  5  Ad.  &  El.  548;  Johns.  139  ;  Veacock  v.  McCall,  Gilpin, 

Smith  on  Cont.  p.  88,  note.  —  In  Mouton  329 ;  Emery  v.   Chase,   5   Greenl.   232  ; 

r.  Noble,  I  Louis.  An.  R.  192,  Eustis,  C.  Howes  r.  Barker,  3  Johns.  506 ;  Cutter  r. 

J.,  said :  "  Civilians  use  the  word  cause  in  Reynolds,  8  B.  Monroe,  596 ;  Mitchell  r. 

relation  to  obligations,  in  the  same  sense  WUliamson,  6  Maryl.  210. 
as  the  word  consideration  is  used  in  the        (x)  Maigley  v.  Hancr,  7  Johns.  341. 
jurisprudence  of  England  and  the  United 
States." 
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against  the  instrument  on  the  ground  of  fraud  or  mistake ;  (y) 
but  where  not  expressed  it  may  be  proved,  (z)  And  where  the 
contract  declares  that  it  was  made  for  valuable  consideration, 
this  is  primd  facie  evidence  of  such  consideration,  (a) 


SECTION    II. 

KINDS   OF  CONSIDERATIONS. 

The  civil  law  division  of  all  considerations  into  four  species, 
very  clearly  stated  by  Blackstone,  is  logically  exact  and  exhaus- 
tive ;  (b)  but  it  has  never  been  so  far  introduced  into  'the  com- 
mon law  as  to  be  of  much  practical  utility  in  determining  ques- 
tions of  law. 

The  fundamental  distinction  in  the  common  law  is  between 
those  cases  where  the  consideration  is  a  benefit  to  him  who 


{y)  Clarkson  v,  Hanwar,  2  P.  Wms.  many  together,  or  to  do  anjotlicrpositiye 

203  ;  Peacock  v.  Monk,  1  Yes.  Sen.  127 ;  acts  on  both  sides.    Or  it  may  be  to  for- 

Filmer  v.  Gott,  7  Bro.  P.  C.  70.  —  But  bear  on  one  side  in  consideration  of  some- 

the  more  modem  decisions  allow  the  maker  thing  done  on  the  other,  as,  that  in  con- 

of  a  deed  or  contract  in  writing  to  show  sideration  A,  the  tenant,  will  repair  his 

other    and  additional    considerations   to  house,  B,  the  landlord,  will   not  sue  him 

those  expressed  in  the  instrument.    Em-  for  waste.    Or  it  maj  be  for  mutual  for- 

mons  V,  Littlcfield,  13  Maine,  233  ;  'Tyler  bcarance  on  both  sides ;  as,  that  in  consid- 

u.  Carlton,  7  Greenl.  175;  Wallis  v.  Wal-  eration  that  A  will  not  trade  to  Lisbon,  B 

lis,  4  Mass.  135,  Parsons,  C.  J. ;  Quarles  will  not  trade  to  Marseilles ;  so  as  to  avoid 

VL  Quarlcs,  id.  680 ;  Wilkinson  v.  Scott,  interfering  witli  each  other.    3.  The  third 

17  id.  249.  species  of  consideration  is  facio,  ut  des; 

(z)  Orms  V.  Ashley,  4  Pick.  71  ;  Ting-  when  a  man  agrees  to  perform  any  thing 

ley  V-  Cutler,  7  Conn.  291.  for  a  price,  either  specifically  mentioned, 

(o)  Whitney  r.  Steams,  16  Maine,  394.  or  left  to  the  determination  of  the  law  to 

See   Sloan    v.  Gibson,  4    Missouri,    33.  set  a  value  to  it.    And  when  a  servant 

CknUrUf  Olen  Cove  Mnt.  Ins.  Co.  v.  Har-  hires  himself  to  his  master  for  certain 

rold,  20  Barb.  298.  wages,  or  an  agreed  sum  of  money,  here 

(6)  "  These  valuable  considerations  are  the  servant  contracts  to  do  his  master's 

divided  by  the  civilians  into  four  species,  service, Jn  order  to  cam  that  specific  sum. 

1.  Do,  ut  des;  US  when  I  give  money  or  Otherwise  if  he  be  hired  generally ;  for 

goods,  on  a  contract,  that  I  shall  be  repaid  then  he  is  under  an  implied  contract  to 

money  or  goods  for  them  again.     Of  this  perform  this  service  for  what  it  shall  be 

kind  are  all  Loans  of  money  upon  bond  or  reasonably  worth.    4.  The  fourth  species 

promise  of  repayment;   and  all  sales  of  is.  Do,  ui facias;  wliichisthe  direct  coun- 

goods,  in  whicn  Uiero  is  either  an  express  torpartof  the  preceding.    As  when  I  agree 

contract  to  pay  so  much  for  them,  or  else  with  a  servant  to  give  him  such  wages 

the  law  implies  a  contract  to  pay  so  much  upon  his  performing  such  work ;  which  is 

as  they  are  worth.    2.  The  second  species  notliing  else  but  the  last  species  inverted 

iSf/acio,  ut  facias ;  as  when  I  agree  with  a  for  senmsfacit,  ut  kerus  det,  and  herus  dat, 

man  to  do  his  work  for  him,  if  he  will  do  ut  servus/aciat"    2  Bl.  Com.  444. 
mine  for  me ;  or  if  two  persons  agree  to 
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makes  the  promise,  and  those  in  which  it  is  some  injury  to  him 
who  receives  the  promise.  For  it  is  a  perfectly  well-settled 
rale,  that  if  a  benefit  accrues  to  him  who  makes  the  promise, 
or  if  any  loss  or  disadvantage  accrues  to  him  to  whom  it  is 
made,  at  the  request  or  on  the  motion  of  the  promisor,  although 
without  benefit  to  the  promisor,  in  either  case  the  consideration 
is  sufficient  to  sustain  assumpsit,  (c) 

Considerations  at  common  law  may  be  good^  or  valuable. 
The  definition  of  Blackstone  is  this :  —  "A  good  consideration 
is  such  as  that  of  blood,  or  of  natural  love  and  affection,  when  a 
man  grants  an  estate  to  a  near  relation;  being  founded  on 
motives  of  generosity,  prudence,  and  natural  duty.  A  valuable 
consideration  is  such  as  money,  marriage,  or  the  like,  which  the 
law  esteems  an  equivalent  given  for  the  grant;  and  is  therefore 
founded  in  motives  of  justice,"  (d)  A  valuable  consideration 
is  usually  in  some  way  pecuniary,  or  convertible  into  money  ; 
marriage,  which  it  is  now  settled  is  a  valuable  consideration,  (e) 
is  the  principal  exception  to  this. 

An  equitable  consideration  is  sufficient  as  between  the 
parties,  although  it  be  not  valuable ;  but  only  a  valuable  con- 
sideration is  valid  as  against  a  third  party,  as  a  subsequent 
purchaser,  (/)  whose  debt  existed  when  the  contract  was 
made,  an  attaching  creditor,  or  the  like.  It  is  at  least  *true  that 
an  equitable  consideration  is  sufficient  in  all  conveyances  by 
deed,  and  in  transfers  not  by  deed,  but  accompanied  by  imme- 
diate possession,  (g*)     But  where  there  is  a  promise,  perform- 

(c)  Com.  Dig.  Action  upon  the  Case  only  might  be  a  'valuable*  consideration 

upon  Assumpsit  (B.  1) ;  Pillans  v.  Van  in  the  absence  of  a  'good*  consideration, 

Mierop,  3  Burr.  1673 ;  Nerot  r.  Wallace,  but   tlie  two  considerations  are  seldom 

3  T.  li.  24 ;  Bunn  v.  Guy,  4  East,  194;  united.    When  there  is  a  'good*  consid- 

Willats  V.  Kennedy,  8  Bing.  5 ;  Miller  u.  eration   there  is  not   generally,  also,   a 

Drake,  1  Caines,  45  ;  Powell  v.  Brown,  3  'valuable*  consideration,  and  e  converso. 

Johns.  100;   Forster  t;.  Fuller,  6  Mass.  There  may  be  a  valuable  consideration, 
58;  Townsley  v.  Sumrall,  2  Pet.  182;  ^hich  is  not  txilid  in  law.** 

Hildreth  v.  Pinkerton  Academy,  9  Fost.  (e)  Whelan  v.  Whelan,  3   Cow.  537 ; 

227 ;  Haines  v,  Haines,  6  Maryl.  435.  Sterry  v.  Arden,  1  Johns.  Ch.  261 ;  Barr 

{d)  2  Bl.  Com.  291.    In  Coyle  v.  Fow-  v.  Hill,  Add.  276;  Hustin  v.  Cantril,  11 

Icr,  3  J.  J.  Marsh.  473,  it  is  said:  "A  Leigh,  1.36  ;  Magniac  v.  Thompson,  7  Pet. 

plea  that  a  note  was  executed  without  348. 

any  'good*  consideration  would  not  be  a  (/*)  Lord  Tenterdefty  C.  J.,  in  Gully  v. 

bar  to  a  suit  on  the  note,  because  it  is  im-  Bishop  of  Exeter,  10  B.  &  C.  606 ;  Chitty 

material  whether  there  was  a  'good*  con-  on  Cont.  28, 

sideration  or  not,  provided  there  was  a  (17)  Koble  v.  Smith,  2  Johns.  52 ;  Gran- 
*  valuaJtle*  consideration;   and  there  not    gaic  v.  Arden,  10  Johns.  293;  Pitts  r, 
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able  of  course  in  future,  and  the  consideration  is  only  moral, 
there  it  might  have  been  said  formerly  that  the  law  was  not 
positively  settled.  But  the  late  cases  settled  the  question  defin- 
itively. Mr.  Baron  Parke  has  said,  "  a  mere  moral  consideration 
is  nothing.^^  (A)    Neither  the  rule  *which  so  distinctly  postpones 

Mangum,  2  Bailey,  588 ;  Pearson  t;.  Pear-  motion  in  arrest  of  judgment^  that  the 
son,  7  Johns.  26 ;  Frisbio  v.  McCarty,  1  declaration  was  bad  as  not  disclosing  a 
Stew.  &  Pon.  56;  FoWler  v.  Stuart,  I  sufficient  consideration  for  defendant's 
McCord,  504  ;  Ewing  v.  Ewing,  2  Leigh,  promise.  And  Lord  Denman  said  in.  giY- 
337  ;  Carpenter  v.  Dodge,  20  Verm.  595.  mg  judgment :  —  "  Most  of  the  older  cases 
In  Smith  v.  Smith,  7  C  &  P.  401,  it  was  on  this  subject  are  collected  in  a  learned 
held  that  a  gift  from  a  father  to  a  son  of  a  note  to  the  case  of  Wennall  v,  Adnej,  3 
watch,  chain,  and  seals,  was  valid  upon  B.  &  P.  249,  and  the  conclusion  there  ar- 
deliveiy,  and  the  father  could  not  alter-  rived  at  seems  to  be  correct  in  general, 
wards  revoke  the  gift.  *  that  an  express  promise  can  only  revive 
(A)  Jennings  V.Brown,  9  M.&W.  501.  a  precedent  good  consideration,  which 
This  subject  was  examined  at  length  in  might  have  i>een  enforced  at  law  through 
the  late  case  of  Eastwood  v.  Kenyon,  1 1  the  medium  of  an  implied  promise,  had  it 
Ad.  &  Ell.  438,  where  it  was  held  that  a  not  been  suspended  by  some  positive  rule 
pecuniary  benefit,  voluntarilv  conferred  of  law ;  but  can  give  no  original  cause  of 
by  plaintiff  and  accepted  by  defendant,  is  action,  if  the  obli«ition,  on  which  it  is 
not  such  a  consideration  as  will  support  founded,  never  conld  have  been  enforced 
an  action  of  assumpsit  on  a  subsequent  at  law,  though  not  barred  by  any  legal 
express  promise  by  defendant  to  reimburse  maxim  or  statute  provision.^  Instances 
plaintiff.  Therefore,  where  the  declara-  are  given  of  voidable  contracts,  as  those  of 
tion  in  assumpsit  stated  that  plaintiff  was  infants  ratified  hj  an  express  promise 
executor  of  the  father  of  defendant's  wife,  after  age,  and  distinguished  from  void 
who  died  intestate  as  to  his  land,  leav-  contracts,  as  of  married  women,  not  ci^ni- 
in^  defendant's  wife,  an  infant,  his  only  ble  of  ratification  by  them  when  widows ; 
child  and  heir ;  that  plaintiff  acted  as  her  Loyd  v.  Lee,  I  Stra.  94 ;  debts  of  bank- 
^ardian  and  agent  during  infancy,  and  rupts  revived  by  subsequent  promise  after 
m  that  capacity  expended  money  on  her  certificate ;  and  similar  cases.  Since  that 
maintenance  and  education,  in  the  man-  time,  some  cases  have  occurred  upon  this 
agemcnt  and  improvement  of  the  land,  subject  which  require  to  be  more  particu- 
and  in  paying  the  interest  of  a  mortgage  larly  examined.  Barnes  v,  Hedley,  2 
on  it ;  that  the  estate  was  benefited  there-  Taunt.  184,  decided  that  a  promise  to  le- 
by  to  the  full  amount  of  such  expendi-  pay  a  sum  of  money,  with  legal  interest, 
ture ;  that  plaintiff,  being  unable  to  repay  which  sum  had  orq^nall^  been  lent  on 
himself  out  of  the  personal  assets,  bor-  usurious  terms,  but  in  taking  the  account 
rowed  money  of  A.  B.  on  his  promissory  of  which,  all  usurious  items  had  been  by 
note ;  that  the  defendant's  wife,  when  of  agreement  struck  out,  was  binding.  Lm 
age  and  before  marriage,  assented  to  the  v.  Muggeridge,  5  Taunt  36,  upheld  an 
loan  and  the  note,  and  requested  plaintiff  assumpsit  by  a  widow  that  her  executors 
to  give  up  the  management  of  the  property  should  pay  a  bond  given  bv  her  while  a 
to  her,  and  promised  to  pay  the  note,  and  feme  covert  to  secure  money  tnen  advanced 
did  in  fact  j)ay  one  year's  interest  on  it ;  to  a  third  person  at  her  request.  On  the 
that  plaintiff^  thereupon  gave  up  the  man-^  latter  occasion  the  language  of  Mansfidd, 
a^ement  accordingly ;  that  defendant,  after  C.  J.,  and  of  the  whole  Court  of  Common 
his  marriage,  assented  to  the  plaintiff's  Pleas,  is  very  large,  and  hardly  suscep- 
accounts,  and  upon  such  accounting  a  tible  of  any  limitaUoh.  It  is  conformable 
certain  sum  was  round  due  to  plaintiff  for  to  the  expressions  used  by  the  judges  of 
0  moneys  so  spent  and  borrowed ;  that  the  this  court  in  Cooper  v.  Martin,  4  East,  76, 
.  defendant,  in  right  of  his  wife,  received  all  where  a  stepfather  was  permitted  to  re- 
the  benefit  of  plaintiff's  said  services  and  cover  from  the  son  of  his  wife,  after  he 
expenditure,  and  thereupon  in  considcra-  had  attained  his  full  age,  upon  a  declara- 
tion of  the  premises,  promised  plaintiff  to  tion  for  necessaries  furnished  to  him  while 
pay  and  discharge  tne  note.    Hdd,  on  an  infant,  for  which  after  his  full  age,  be 
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moral  considerations  to  those  which  are  pecuniary,   nor  that 
which  seems  to  embrace  •marriage  within  the  same  category  as 

promised  to  pay.  It  is  remarkable  that  supplied  the  defendant  with  ^ods  at  her 
m  none  of  these  was  there  any  allusion  request,  which  the  plaintifT  failed  in  prov- 
made  to  the  learned  note  above  referred  ing,  inasmuch  as  it  appeared  that  the 
to,  which  has  been  very  generally  thought  goods  were  in  point  of  law  supplied  to  the 
to  contain  a  correct  statement  oif  the  law.  defendant's  husband,  and  not  to  her.  But 
The  case  of  Barnes  v.  Hedloy,  is  fully  Lord  Tentcrden  added,  that  the  doctrine 
consistent  with  the  doctrine  in  that  note  that  a  moral  obligation  is  a  sufficient  con- 
laid  down.  Cooper  v.  Martin  also,  when  sideration  for  a  subsequent  promise  is  one 
fully  examined,  will  be  found  not  to  bo  which  should  be  received  with  some  limi- 
inconsistent  with  it.  This  last  case  ap-  tation.  This  sentence,  in  truth,  amounts 
pears  to  have  occupied  the  attention  of  to  a  dissent  from  the  authority  of  Lee  v. 
the  court  much  more  in  respect  of  the  Muggeridge,  where  the  doctrine  is  wholly 
supposed  statutable  liability  of  a  step-  unqualified.  The  eminent  counsel  who 
father,  which  was  denied  by  the  court,  aigued  for  the  plaintiff  in  Leo  v.  Mugger- 
and  in  respect  of  what  a  court  of  equity  idge  spoke  of  Lord  Mansfield  as  having 
would  hold  as  to  a  stepfather's  liability,  considered  the  rule  of  ntidum  pactum  as 
and  rather  to  have  assumed  the  point  be-  too  narrow-,  and  maintained  that  all  prom- 
fore  us.  It  should,  however,  bo  observed,  ises  deliberately  made  ought  to  bo  held 
that  Lord  EUenhorouyh  in  giving  his  judg-  binding.  I  do  not  find  this  language 
ment  says :  '  The  plaintiff  having  done  an  ascribed  to  him  by  any  reporter,  and  do 
act  beneficial  for  the  defendant  in  his  in-  not  know  whether  wo  are  to  receive  it  as 
fancy,  it  is  a  good  consideration  for  the  a  traditional  report,  or  as  a  deduction 
defendant's  promise  after  he  came  of  age.  from  what  he  does  appear  to  have  laid 
In  such  a  case  the  law  will  imply  a  re-  down.  If  the  latter,  the  note  to  Wennall 
quest,  and  the  fact  of  the  promise  has  v.  Adney  shows  the  deduction  to  be  erro- 
been  found  by  the  jury;' and  undoubtedly  neous.  If  the  former,  Lord  Tenterden 
the  action  would  have  lain  against  the  do-  and  this  cour|  declared  that  they  could 
fendant  whilst  an  infant,  inasmuch  as  it  not  adopt  it  in  Littlefield  v.  Shoe.  In- 
was  for  necessaries  furnished  at  his  re-  deed  the  doctrine  would  annihilate  the 
quest  in  regard  to  which  the  law  raises  an  necessity  for  any  consideration  at  all,  inas- 
implied  promise.  The  case  of  Lee  v.  much  hs  the  mere  fact  of  giving  a  promise 
Muggeridge  must,  however,  be  allowed  to  creates  a  moral  obl^ation  to  perfonn  it/' 
be  decidedly  at  variance  with  the  doctrino  The  same  doctrine  was  supported  by  the 
in  the  note  alluded  to,  and  is  a  decision  of  later  case  of  Kayo  v.  Dutton,  7  Mann.  & 
great  authority.  It  should,  however,  be  Gr.  S07.  —  The  case  of  Lee  v.  Mugger- 
observed,  that  in  that  case  there  was  an  idge  is  clearly  wrong,  and  inconsistent 
actual  request  of  the  defendant  during  with  many  subsequent  cases  in  England 
coverture,  though  not  one  binding  in  law ;  and  this  country,  where  the  doctrine  is 
but  the  ground  of  decision  there  taken  now  almost  universally  recognized,  what- 
was  also  equally  applicable  to  Littlefield  ever  it  may  have  been  in  some  earlier 
V,  Shee,  2  B.  &  Ad.  81 1,  tried  by  Gasdee,  coses,  that  a  mere  moral  obligation  is  not 
J.,  at  N.  P.,  when  the  learned  judge  heid,  sufficient  to  support  an  express  promise, 
notwithstanding,  that '  the  defendant  hav-  Thus,  where  a  son,  who  was  of  full  age, 
ing  been  a  married  woman  when  the  and  had  ceased  to  be  a  member  of  his 
goods  wero  supplied,  her  husband  was  father's  family,  was  suddenly  taken  sick 
originally  liable,  and  there  was  no  consid-  among  strangers,  and,  being  poor  and  in 
eration  for  the  promises  declared  upon.'  distress,  was  relieved  by  the  plaintiff;  and 
After  time  taken  for  deliberation  this  afterwards  the  father  wrote  to  the  plain- 
oourt  refused  even  a  rule  to  show  cause  tiff,  promising  to  pay  die  expenses  in- 
why  the  nonsuit  should  not  be  set  aside,  currcd,  it  was  held  that  such  a  promise 
lieo  V.  Muggeridge  was  cited  on  the  mo-  would  not  sustain  an  action.  Mills  r. 
tion,  and  was  sought  to  be  distinguished  Wyman,  3  Pick.  207 ;  White  r.  Bluett, 
by  Lord  Tenterden,  because  there  the  cir-  24  £.  L.  &  E.  434.  So  where  the  plain- 
cnmstanccs  raising  the  consideration  wero  tiff  had  furnished  necessaries  to  a  person, 
set  out  tnily  on  the  record,  but  in  Little-  indigent  and  in  need  of  relief,  and  his  son, 
field  V.  Sheo  the  declaration  stated  the  who  was  of  sufficient  ability,  signed  and 
consideration  to  be  that  the  plaintiff  had  deltvored  this    writing  to    the   plaintiff, 
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money,  appears  at  first  sight  very  creditable  to  the  common  law. 
There  is,  however,  one  reason  which  doubtless  had  much  influ- 
ence in  establishing  this  rule ;  and  that  is  the  extreme  difficulty 
of  deciding  between  considerations  bearing  a  moral  aspect, 
which  were  and  which  were  not  sufficient  to  sustain  an  action 
at  law.  And  the  rule  may  now  be  stated  as  follows :  a  moral 
obligation  to  pay  money  or  to  perform  a  duty  is  a  good  consid- 
eration for  a  promise  to  do  so,  where  there  was  originally  an 
obligation  to  pay  the  money  or  to  do  the  duty,  which  was  en- 
forceable at  law  but  for  the  interference  of  some  rule  of  law. 
Thus  a  promise  to  pay  a  debt  contracted  during  infancy,  or 
barred  by  the  statute  of  limitations,  or  bankruptcy,  is  good, 
without  other  consideration  than  the  previous  legal  obligation. 
But  the  morality  of  the'  promise,  however  certain,  or  however 
urgent  the  duty,  does  not  of  itself  suffice  for  a  consideration. 
In  fact,  the  rule  amounts  at  present  to  little  more  than  permis- 
sion to  a  party  to  waive  certain  positive  rules  of  law  which 
would  protect  him  from  a  plaintiff  claiming  a  just  debt,  (t) 
^Perhaps  an  illustration  of  the  rule,  that  a  moral  obligation 

namely :  "  This  may  certify  that  the  debt  cited  with  approbation  in  Society,  &c.  v. 
now  dae  from  my  father  to  A.  [the  plain-  Wheeler,  2  GaUison,  143. 
tiff,]  I  acknowledge  to  be  for  necessaries  {i)  Way  v.  Sperry,  6  Cnsh.  238 ;  Tor- 
of  life,  and  of  such  a  nature  that  I  con-  ner  v.  Chrisman,  20  Ohio,  332  j  Dodge  v. 
sider  myself  hereby  obligated  to  pay  A.  Adams,  19  Pick.  429;  Ehle  v.'jndson,  24 
$60  towards  said  debt,  now  doe,  provided  Wend.  97 ;  Warren  t*.  Whitney,  24  Maine, 
nnr  father  does  not  settle  with  A.  in  his  561 ;  Geer  v.  Archer,  2  'Barb.  420-  lii 
li&time ; "  it  was  held  that  this  contract  this  last  case  it  was  hdd  that  an  express 
was  void,  for  want  of  consideration  ;  Cook  promise  can  only  revive  a  precedent  good 
V.  Bradley,  7  Conn.  57.  See  also,  Loomis  consideration,  which  might  have  been  en- 
V.  Newhall,  15  Pick.  159,  similar  to  Mills  forced  through  the  medium  of  an  implied 
V.  Wyman;  Hawlcy  v,  Farrar,  1  Verm,  promise,  had  it  not  been  suspended  by 
420 ;  Ingraham  v,  Gilbert,  20  Barb.  152 ;  some  positive  rule  of  law,  but  can  give  no 
Bates  V.  Watson,  1  Sneed,  376  ;  Parker  original  ri^ht  of  action,  if  the  obligation 
V.  Carter,  4  Munf.  273,  where  a  promise  on  which  it  is  founded  nevci*  could  have 
by  a  son  to  pay  a  debt  for  his  father  was  been  enforced  at  law,  though  not  barred 
held  void  for  want  of  consideration ;  Mc-  by  any  legal  maxim  or  statute  provision. 
Pherson  v.  Bees,  2  Penn.  521 ;  Smith  v.  But  it  is  not  necessary  that  the  moral  ob- 
Ware,  13  Johns.  257,  where  a  lot  of  land  ligation  in  order  to  be  a  good  foundation 
was  sold,  described  in  the  deed  as  supposed  for  an  express  promise,  should  be  sudi 
to  contain  nihety-threo  acres,  but  was  that,  without  the  os^ress  promise,  an 
found  to  be  five  or  six  acres  short,  the  (iction  could  once  have  been  sustained  upon  if. 
promise  of  the  seller  to  pay  for  the  dcfi-  But,  if  it  could  have  been  madeavaihble  in 
dency  was  held  to  be  without  considera-  a  defence,  it  is  equally  within  the  rule, 
tion.  Prear  v,  Hardenbez^h,  5  Johns.  See  also  Nash  v.  Kussell,  5  BMi>.  556 ; 
272,  where  a  promise  to  pay  for  labor  of  Mardis  v.  Tyler,  10  B.  Mon.  382;  Wat- 
plaintiff  on  laind  recovered  from  him  by  kins  v.  Halstcad,  2  Sandf.  311,  and  page 
defendant  in  a  suit  at  law,  was  held  void  308^.  ante. 
for  want  of  consideration.    This  case  waS' 
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does  not  form  a  valid  consideration  for  a  promise,  unless  the 
moral  duty  were  once  a  legal  one,  may  be  found  in  the  case  of 
a  widow,  who  promises  to  pay  for  money  expended  at  her  re- 
quest or  lent  to  her  during  her  marriage.  It  has  been  held  in 
England,  in  a  case  examined  in  a  former  note,  (/)  that  this 
promise  was  binding,  and  there  are  many  dicta  to  that  effect  in 
this  country ;  (k)  but  the  current  of  recent  decision  in  England 
is  rather  in  favor  of  the  view  that  the  promise  of  a  married 
woman  has  not,  when  given,  any  legal  force,  and  therefore  is 
not  voidable,  but  void ;  and  cannot  be  ratified  by  a  subsequent 
promise  after  the  coverture  has  ceased,  nor  be  regarded  as  a  suf- 
ficient consideration  for  a  new  promise.  (/)  And  a  late  case  in 
New  York  takes  the  same  ground  very  decidedly,  (m)  It  has, 
however,  been  held  that  the  promise  of  a  widow  to  pay  for 
goods  furnished  during  her  coverture,  on  the  faith  of  her  separate 
estate^  was  binding,  (n) 


SECTION   III. 

ADEQUACY  OP  CONSIDKRAOION. 

If  the  consideration  be  valuable  it  need  not  be  adequate  ;  that 
is,  the  court  will  not  inquire  into  the  exact  proportion  between 
the  value  of  the  consideration  and  that  of  the  thing  to  be  done 
for  it  (o)  But  it  must  have  some>  real  value ;  and  *if  this  be 
very  small,  this  circumstance  may,  even  by  itself,  and  still  more 
when   connected  with   other  indications,  imply  or  sustain  a 

(j)  Lee  V.  Miiggeridge,  5  Taunt.  47  ;  .  M  Vance  v.  Wells,  8  Ala,  899. 

see  note  (A)  ante.  (o)  Skeate  v.  Beale,  11  Ad.  &  EI.  983 ; 

(k)  Cook  V.  Bradley,  7  Conn.  57 ;  Hitchcock  v,  Coker,  6  id.  438, 456 ;  Hub- 
Hatcbell  v.  Odom,  2  Dev.  &  Bat.  302 ;  bard  v.  Coolidge,  I  Met.  84  ;  Whittle  v. 
Eble  V.  Judson,  24  Wend.  97 ;  Geer  v.  Skinner,  23  Venn.  532 ;  Sanborn  v. 
Archer,  2  Barb.  420.  This  was  expressly  French,  2  Fost.  246  ;  Phillipps  v.  Bate- 
so  held  in  Franklin  v.  Beatty,  27  Miss,  man,  16  East,  372  ;  Eirwan  v.  Kirwan,  2 
327.  C.  &  M.  623 ;  Cole  u.  Trccothick,  9  Ves. 

(/)  Littlefleld  v,  Shee,  2  B.  &  Ad.  811 ;  246 ;  Floyer  r.  Sherard,  Amb.  18 ;  Mac- 
Meyer  V.  Uaworth,  8  Ad.  &  El.  467 ;  Ghee  v.  Moi^an,  2  Schf.  &  Lef.  395,  n.  a ; 
Eastwood  V.  Kenyon,  11  id.  488.  See  Low  u.  Bardiai^,  8  Ves.  133;  Speed  v. 
also,  Lloyd  r.  Lee,  1  Str.  94,  and  note  (A)  Phillips,  3  Anst.  732 ;  Harlan  v.  Harlan, 
ante,  20  Penn.  St.  Beps.  303 ;  Davidson  v.  Lit- 

(m)  Watkins  v.  Halstead,  2  Sandf.  311.  tie,  22  id.  245. 
And  see  Waters  v.  Bean,  15  Geo.  358. 
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charge  of  fraud,  (p)  The  courts,  both  in  law  and  in  equity, 
refuse  to  disturb  contracts  on  questions  of  mere  adequacy, 
whether  the  consideration  be  of  benefit  to  the  promisor,  or  of 
injury  to  the  promisee.  Nevertheless,  if  an  agreement  be  un- 
reasonable or  unconscionable,  but  not  in  such  a  way  or  to  such 
a  degree  as  to  imply  fraud,  courts  of  equity  will  not  decree  a 
specific  performance,  (pp)  and  though  courts  of  law  will  not 
declare  the  contract  void,  they  will  give  only  reasonable  dam- 
ages to  the  plaintiff  who  seeks  compensation  for  a  breach  of 
it.  (q)  When  adequacy  of  consideration  becomes  material,  it 
is  a  question  fon  the  court,  (r) 

As  the  consideration  must  have  some  value  and  reality,  'the 
assumption  of  a  supposed  danger  or  liability,  which  has  no 
foundation  in  law  or  in  fact,  is  not  a  valuable  or  sufficient  con- 

(p)  Cockell  V,  Taylor,  15  E.  L.  &  E.  good ;  and  Powdl,  J.,  said,  that  although 
101  ;  Edward^v.  Bart,  id.  435 ;  Johnson  the  contract  was  a  foolish  one,  yet  it  womd 
r.  Dorsey,  7  Gill,  269 ;  Wormack  v.  hold  good  in  law,  and  that  the  defendant 
Rogers,  9  Geore.  60 ;  Judge  v.  Wilkins,  ought  to  pay  something  for  his  folly ;  bat 
19  Ala.  765;  Milnes  v.  Cowley,  8  Price,  no  judgment  was  given,  the  case  being 
620 ;  Prebble  v,  Boghurt,  1  Swanst.  329  ;  compromised.  Thomborow  v.  Whiteacre, 
Mayor,  &c.  of  Bait.  v.  YTilliams,  6  Maryl.  2  Ld.  Harm.  1 164.  See  Chitty  on  Cont.  32. 
235.  Mere  folly  or  weakness  or  want  of  {pp)  Osgood  v.  ^^nklin,  2  Johns.  Ch. 
judgment,  will  not  defeat  a  contract.  This  R.  23 ;  Mortlock  v.  BuUer,  10  Ves.  292 ; 
is  well  illustrated  by  the  case  of  James  v.  Gasque  r.  Small,  2  Strob.  Eq.  72. 
Morgan,  1  Lev.  Ill,  1  Keb.  569.  An  (q)  Thus,  where  an  execution  creditor 
action  was  brought  in  special  assumpsit,  proposed  to  discharge  the  execution,  with- 
on  an  agreement  to  pay  for  a  horse  a  bar-  out  putting  it  into  an  officer's  hands,  if  the 
ley-corn  a  nail,  for  every  nail  in  the  horse's  debtor  would  give  his  note  for  the  debt  and 
shoes,  and  double  every  nail,  which  came,  costs,  and  also  the  sum  which  an  officer 
there  being  tliirty-two  nails,  to  five  hun-  micht  charge  for  collecting  the  execution, 
died  quarters  of  barley ;  and  on  a  trial  and  such  note  was  given,  payable  in  oats, 
before  Hyde,  J.,  the  jury  under  his  dircc-  at  a  very  low  price  per  bushel ;  the  court 
tion,  gave  the  full  viuue  of  the  horse,  £8,  hdd,  that  though  the  note  was  not  usurious, 
as  damages ;  and  it  is  to  be  collected  that  yet  it  was  anconscionable,  and  they  de- 
thc  contract  was  considered  valid ;  for  the  ducted  the  sum  included  in  the  note  as 
report  states  that  there  was  afterwards  a  officer's  fees  from  the  amount  of  the  ver- 
motion  to  the  court  in  arrest  of  judgment,  diet  on  the  note.  Cutler  v.  How,  8  Mass. 
for  a  small  fault  in  the  declaration,  which  257.  See  Cutler  v.  Johnson,  Id.  266. — 
was  overruled,  and  the  plaintiff  had  judg-  So,  where  the  defendant  hired  a  cow  and 
ment.  See  Chitty  on  Cont.  32.  And  calf  of  the  plaintiff,  and  agreed  to  return 
where  in  an  action  of  assumpsit  it  was  al-  them  in  one  year,  with  six  dollars  for  the 
Icgcd  that  in  consideration  of  2s,  Sd.  paid,  use  of  them,  and,  if  not  then  delivered, 
and  4/.  I7s.  Od.  to  be  paid,  the  defendant  six  dollars  annually  until  delivered,  it  was 
promised  to  deliver  two  rye  corns  on  the  held  that  the  plaintiff  was  entitled  to  re- 
then  next  Monday,  and  double  in  geo-  cover  the  value  of  the  cattle,  with  six  dol-' 
metrical  progression  every  succeeding  lars  for  the  use  of  them  for  one  year  only, 
Monday,  (or  every  other  Monday,)  and  interest  on  those  sums  from  the  expi- 
for  a  year,  which  would  have  required  ration  of  the  year  until  the  cattle  were  de- 
the  delivery  of  more  rye  than  was  liverod.  Baxter  v.  Wales,  12  Mass.  365. 
grown  in  the  whole  year,  the  court  on  de-  (r)  23€st,  C.  J.,  in  Homer  v.  Ashford,  3 
murrer  seemed  to  consider  the  contract  Bing.  327. 
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sideration,  (s)  nor  is  the  performance  of  that  which  the  party 
was  under  a  previous  valid  legal  obligation  to  do ;  (ss)  and 
where  one  through  mistake  of  the  law  acknowledges  himself 
under  an  obligation  which  the  law  does  not  impose,  he  is  not 
bound  by  such  promise ;  {t}  although,  in  general,  ignorance  of 
the  law  is  no  excuse  or  defence,  for  if  it  were,  "  a  premium 
would  be  held  out  to  ignorance.''  {U) 


SECTION    IV. 

PREVENTION   OP   LITIGATION. 

The  prevention  of  litigation  is  a  valid  and  sufficient  consider- 
ation ;  for  the  law  favors  the  settlement  of  disputes,  (u)  Thus, 
a  mutual  submission  of  demands  and  claims  to  arbitration  is 
binding  so  far  as  this,  that  the  mutual  promises  are  a  consider- 
ation each  for  the  other,  {v)  But  the  submission  must  be  mu- 
tually binding ;  that  is,  equally  obligatory  on  both  parties,  or 
the  consideration  fails.  On  the  same  ground  a  mutual  compro- 
mise is  sustained,  (t^)     With  the  courts  of  this  country  the 

{s)  Cabot  V.  Haskins,  3  Pick.  83.  crces  spccificallj  without  a  consideration. 

{ss)  Harris  v.  Watson,  Peakc,  N.  P.  C.  Upon  which  tho  Chancellor  (Lord  Hard- 

72;  Stilk  v.  M}Tick,  2  Camp.  317  ;  Cal-  wicke)  observed,  that  it  was  true  that  the 

lagan  v.  Ilallett,  1  Caincs,  104 ;  Willis  v.  court  never  decrees  specificallj  without  a 

Peckham,  1  Bro.  &  B.  515  ;  Collins  v,  consideration  ;  but  that  tho  agreement  in 

Godefroy,  1  B.  &  Ad.   950  j  Sweany  v.  question  was  not  witliout  consideration  ; 

Hunter,  1   Murphy,  181  ;  Smith  v.  Bar-  for  though  nothing  valuablo  was  given  on 

tholomcw,    1    Met.   276  ;    Crowhurst    v.  the  face  of  the  articles  as  a  consideration, 

Laverack,  16  £.L.  &E.498;  L'Amorcux  the  settling  boundaries,  and  peace  and 

V,  Gould,  3  Selden,  349.  quiet,  formed  a  nmtual  consideration  on 

{t)  Warder  v.  Tucker,  7  Mass.  449  ;  each  side ;  and  in  all  cases  make  a  con- 
Freeman  V.  Boynton,  id.  483 ;  May  v.  sideration  to  support  a  suit  in  chancery. 
Coffin,  4  id.  347;  Silvemail  v.  Cole,  12  for  performance  of  the  agreement  for  set- 
Barb.  685 ;  Ross's  £xV  v.  M'Lauchlan's  tling  the  boundaries.  See  also,  Wiseman 
AdmV,  7  Grottan,  86.  v.  Koper,  I  Chan.  Kep.  158  ;  Stapilton  t*. 

(tt)  Bilbio  V.  Lumlev,  2  East,  469.  Stapilton,  1  Atk.  3. 

{u)  Penn  v.  Lord  Baltimore,  I   Ves.  (v)  Hodges  v.  Saunders,  17  Pick.  470; 

Sen.  444.     In  this  case  a  bill  was  filed  in  Jones  v.  Boston  Mill  Corp.  4  id.  507  ; 

chancery  to  enforce  specific  performance  Williams  r.  The  Commercial  Exchange 

of  articles  of  agreement  under  seal,  entered  Co.  29  E.  L.  &  E.  429 ;  Com.  Dig.  Action 

into  for  the  purpose  of  ascertaining  and  upon  the  Case  on  Assumpsit,  (A.  1,)  (B. 

settling  the  boundaries  of  two  provinces  of  2.) 

America,  and  providing  for  mutual  con-  (w)  Durham  v.  Wadlington,  2  Strob. 

vcvances,  &c.    It  was  objected  amongst  Eq.  258 ;  Van  Dyke  v,  Davis,  2  Mich, 

otfier  things,  that  the  agreement  was  mere-  145;  Hogo  v.  Hoge,  1  Watts,  216.    In 

ly  voluntary^  and  that  equity  never  dc-  this  cose,  Gibson,  C.  J.,  Iicld  that  a  com- 
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prevention  of  litigation  is  not  only  a  'sufficient,  but  a  highly 
favored  consideration ;  (x)  and  no  investigation  into  the  char- 
acter or  value  of  the  different  claims  submitted  will  be  entered 
into  for  the  purpose  of  setting  aside  a  compromise,  it  being  suf- 
ficient if  the  parties  entering  into  the  compromise  thought  at 
the  time  that  there  was  a  question  between  them,  (y) 

So  giving  up  a  suit^  or  any  equivalent  proceedings  instituted 
to  try  a  question  of  which  the  legal  result  is  doubtful,  is  a  good 
consideration  for  a  promise  to  pay  a  sum  of  money  for  an  aban- 
donment thereof,  (z)     And  in  these  cases  inequality  of  consid- 

promise  of  a  doabtful  title  was  binding  the  owners  of  the  damaged  vessel  renonnc- 

upon  the  parties,  although  ignorant  of  their  ing  all  claims  on  the  other  vessel,  and  on 

rights,  nnless  vitiated  oy  fraad  sixfficient  their  proving  the  amount  of  the  damage 

to  avoid  any  other  contract    In  Cavode  done,  to  indemnify  them,  and  to  pay  a 

V.  McKclvey,  Addison,  56,  where  conflict-  stipalatcd  sum  by  way  of  damages  ;  it  was 

ing  titles  to  lands  were  settled  by  one  held  that  there  being  contradictory  dccls- 

claimant  purchasing  the  title  of  the  other,  ions  as  to  the  point  whether  ship-owners 

it  was  kdd  that  the  settlement  was  a  good  were  liable  for  an  injury  done,  while  their 

consideration  to  support  such  purchase,  ship  was  under  the  control  of  the  pilot 

although  the  title  was  bad.    In  O'Keson  required  by  law,  there  was  a  sufficient 

V.  Barclay,  2  Pcnn.  5S1,  an  action  for  consideration  to  sustain  the  promise  made 

slander  was  compromised  by  the  defend-  by  the  agents  of  the  ownei's  of  the  detained 

ant  agreeing  to  give  the  plaintiff  a  certain  vessel  to  pay  the  stipulated  damages.  — 

sum.    Hdd,  bv  the  Supreme  Court,  re-  But  in  Wattcrs  v.  Smith,  2  B.  ^  Ad.  889, 

versing  the  judgment  of  the  court  below,  where  this  case  was  relied  upon,  the  case 

that  there  was  a  sufficient  consideration  was  that  B  &  C  being  jointly  indebted  to 

for  the  promise,  although  the  words  laid  A,  the  latter  sued  B  alone.     He  remon- 

in  the  declaration  were  not  actionable.  strated  upon  the  hardship  of  the  case,  al- 

(x)  See  in  addition  to  cases  in  last  note,  luded  to  circumstances  which  would  prob- 

Zane  v,  Zane,  6  Munf.  406 ;  Taylor  r.  ably  reduce  the  plaintifTs  demand  if  he 

Patrick,  1   Bibb,  168  ;  Fisher  v.  May,  2  gained  a  verdict,  and  proposed  to  put  an 

id.  448 ;  Truett  v.  Chaplin,  4  Hawks,  178;  end  to  the  action  by  paying  part  of  the 

Brown  i\  Sloan,  6  Watts,  321 ;  Stoddard  debt,  and  the  costs  of  the  suit.     This  was 

r.  Mix,  14  Conn.  12 ;  Rice  v.  Bixler,  I  agreed  to,  and  a  receipt  given  for  the  sum 

Watts  &  Scig.  456 ;  Barlow  r.  Ocean  Ins.  paid,  which  was  stated  to  be  for  debt  and 

Co.  4  ^fet.  270.  costs  in  that  action.    A  having  afterwards 

(y)  Ex  parte  Lucy,  21  E.  L.  &  E.  199 ;  sued  C,  it  was  held  that  the  composition 
Miils  i\  Lee,  6  Monr.  91 ;  Moore  r.  Fit*-  above  mentioned  did  not  operate  as  a  dis- 
water,  2  Rand.  442 ;  Bennet  r.  Paine,  5  charge  of  the  whole  debt,  bnt  only  to  re- 
Watts,  259.                                                 ,  lieve  B,  and  therefore  it  was  no  defence  for 

(r)  In  Longridge  v.  Dorville,  5  B.  &  C. — In  Wilkinson  v.  Byers,  1  Ad.  &E1. 
Aid.  1 17,  it  was  h&d  that  the  giving  up  a  106,  the  Court  of  King's  Bench  held  that 
suit,  instituted  to  try  a  question  respecting  where  an > action  has  b^n  commenced  for 
which  the  law  is  doubtful,  is  a  good  con-  an  unliquidated  demand,  payment  by  the 
sideration  for  a  promise  to  pay  a  stipulated  defendant  of  an  agreed  sum  in  discharge 
sum ;  and  therefore  where  a  ship,  having  of  such  demand  is  a  good  consideration 
on  board  a  pilot  required  by  law,  ran  foul  for  a  promise  by  the  plaintiff  to  stay  pro- 
of another  .vessel,  and  proceedings  were  ceedings  and  pay  his  own  costs.  And, 
instituted  by  the  owners  of  the  latter  to  per  Littledalef  J.,  even  in  the  case  of  a 
compel  the  owners  of  the  former  to  make  liquidated  demand,  the  same  promise 
good  the  damage,  and  the  former  vessel  made  in  consideration  of  the  payment  of 
was  detained  untU  bail  was  given,  and  such  demand,  may  be  enforced  in  an  ac- 
pending  such  proceedings  the  agent  of  ^e  tion  of  assumpsit,  when  the  agreement  has 
owners  of  the  vessel  detamed  agreed,  on  been  such  that  the  court  wonld  stay  pfx>- 
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eration  does  not  constitate  a  valid  objection ;  it  is  enough  if 
there  be  an  aetaal  controversy,  of  which  the  issue  may  fairly  be 
considered  by  both  parties  as  doubtfaL  *But  a  promise'to  pay 
money,  in  consideration  that  the  promisee  would  abandon  pro- 
ceedings in  which  the  public  are  interested,  is  not  sustainable, 
because  such  consideration  is  void  on  '  grounds  of  public 
policy,  a) 


SECTION    V. 

FORBEARANCE. 

An  agreement  to  forbear  for  a  time,  proceedings  at  law  or  in 
equity,  to  enforce  a  well-founded  claim,  is  a  valid  consideration 
for  a  promise,  (b)     But  this  consideration  fails  if  *it  be  shown 

ceedings  if  the  plaintiff  attempted  to  go  and  with  the  effect  of  depriving  the  public 

on.     See  Wilbur  v.  Crane,  13  Pick.  284  ;  of  the  benefit  whicli  would  result  from  the 

Mills  V,  Lee,  6  Monr.  97  ;  Union  Bank  v.  investigation.    It  seems  to  mo  as  unlaw- 

Gearj,  5  Pet.  114 ;  Bennet  v.  Paine,  5  ful  to  do  so  as  it  would  be  to  take  money 

Watts,  259 ;  Muirhead  v.  Eirkpatrick,  21  to  stop  a  prosecution  for  a  crime.    In 

Fcnn.  St.  Rep.  237  ;  Livingston  v.  Du-  either  case  the  prosecutor  might  saj  that 

gan,  20  Missouri,  102 ;  Hej  v.  Moorhouse,  he  is  not  bound,  at  his  own  expense,  to 

6  Bing.  N.  C.  52  ;  Stracy  v.  Bank  of  Eng-  continue  an  inquiry  in  which  the  public 

land,  6  Bing.  754 ;  Atlce  v.  Backhouse,  3  alone  are  interested ;  but  such  a  reason 

M.  &  W.  648 ;  Richardson  r.  Mellish,  2  does  not  amount  to  an  excuse,  where  he 

Bing.  229  ;  Thornton  v.  Fairlie,  2  Moore,  receives  money  for  discontinuing  the  pro- 

397,  408,  409.  ceedings." 

(a)  In  Coppock  v.  Bower,  4  M.  &  W.  (6)  See  1  Rol.  Abr.  24,  pi.  33  ;  Com. 
361,  a  petition  having  been  presented  to  Dig.  Action  upon  the  Case  upon  As- 
the  House  of  Commons  against  the  return  sumpsit,  (B.  1 ) ;  3  Chitty,  Com.  L.  66, 
of  a  member,  on  the  ground  of  bribery ;  67.  —  In  Atkinson  v.  Bayntun,  1  Bing. 
the  petitioner  entered  into  an  agreement,  N.  C.  444,  one  M.  being  m  custody  pur- 
in  consideration  of  a  sum  of  money,  and  suant  to  a  warrant  of  attorney,  by  which 
upon  otiier  terms,  to  proceed  no  further  ho  had  agreed  that  execution  should  issue 
with  the  petition.  Lord  Abinger  said :  from  time  to  time  for  certain  instalments 
"  Then  the  next  question  is,  whether  this  of  a  mortgage  debt,  the  defendant,  in  con- 
is  an  unlawful  agreement;  and  I  think  sideration  mat  the  plaintiff  would  dis- 
that  though  it  may  not  be  so  by  any  stat-  charge  M.  out  of  custody,  undertook  that 
utc,  yet  it  is  unlawful  by  the  common  law.  he  should,  if  necessary,  be  forthcoming  for 
Here  was  a  petition  presented  on  a  charge  a  second  execution  ;  it  was  held^  that  the 
of  bribery.  Now  this  is  a  proceeding  in-  defendant's  contract  was  valid. — As  to 
stituted  not  for  the  benefit  of  the  individ-  the  mode  of  declaring  in  such  case,  see 
uals,  but  of  the  public ;  and  the  only  in-  Willatts  v,  Kennedy,  8  Bing.  5 ;  Moston 
tercst  in  it  which  the  law  recognizes  is  that  v.  Bum,  7  Ad.  &  El.  19.  In  this  countir 
of  the  public.  I  agree  that  if  the  person  the  same  general  principles  arc  rccognizedf. 
who  prefers  that  petition  finds,  in  the  pro-  Thus,  if  one  promise  to  pay  the  debt  6f 
gress  of  the  inquiry,  that  he  has  no  chance  another,  in  consideration  that  the  creditor 
of  success,  he  is  at  liberty  to  abandon  it  will  "  forbear  and  give  further  time  for 
at  any  time.  But  I  do  not  agree  that  he  the  payment"  of  th* debt;  this  is  a  snffi- 
may  take  money  for  so  doing,  as  a  means  cient  consideration,  though  no  particular 
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that  the  claim  is  wholly  and  certainly  unsustainable  at  law  or 
in  equity  ;  (c)  but  mere  proof  that  it  is  *doubtful  will  not  invali- 

time  of  forbearance  be  etipalated ;  the  this  plea  there  was  a  general  demurrer. 
creditor  avcning  that  he  did  thereupon  Tinaal,  C.  J.,  said :  "  By  deraurring  to 
forbear,  from  such  a  day  till  such  a  day.  the  plea,  the  plaintiff  admits  that  he  had 
King  r.  Upton,  4  Greeni.  387.  See  also,  no  cause  of  action  against  the  defendant 
Elting  r.  Vandcrlyn,  4  Johns.  237  ;  Muir-  in  the  action  therein  mentioned,  and  that 
head  v.  Kirkpatrick,  21  Penn.  St.  Hep.  237.  he  knew  it.  It  appears  to  me,  therefore, 
—  So  on  agreement  by  a  surely  to  forbear  that  he  is  estopped  from  saying  that  there 
a  suit  against  his  principal,  a/ier  he  shall  was  any  yalid  consideration  for  the  de- 
have  paid  the  d^  of  the  principal,  13  a.  good  fcndants  promise.  It  is  almost  contra 
consideration  to  support  a  promise,  al-  bonos  moreSy  and  certainly  contrary  to  all 
though  at  the  time  of  the  agreement  the  the  principles  of  natural  justice,  that  a 
surety  had  no  cause  of  action  against  the  man  sliould  institute  proceedings  against 
principal.  Hamaker  v.  Eberley,  2  Binn.  another,  when  he  is  conscious  that  he  has 
506.  —  So  a  promise  to  forbear,  for  six  no  good  cause  of  action.  In  order  to  con- 
months,  to  sue  a  third  person,  on  a  just  stitute  a  binding  promise,  the  plaintiff 
canse  of  action,  is  a  valid  and  sufficient  must  show  a  good  consideration,  some- 
consideration  for  a  promissory  note.  And  thing  beneficial  to  the  defendant,  or  dctri- 
in  a  suit  on  such  note  by  the  payee  against  mental  to  the  plaintiff.  Detrimental  to 
the  maker,  the  burden  of  proof  is  not  on  tlio  plaintiff  it  cannot  be  if  he  has  no 
the  payee,  to  show  that  he  has  forborne  cause  of  action ;  and  beneficial  to  the  de- 
according  to  his  promise,  but  on  the  fendant  it  cannot  be;  for  in  contempla- 
maker,  to  show  that  he  has  not.  Jen-  tion  of  law,  the  defence  upon  such  an  ad- 
nison  r.  Stafford,  1  Cush.  168.  See  also,  mitted  state  of  facts  must  be  successful, 
Giles  V.  Ackles,  9  Barr,  147;  Silvis  v.  and  the  defendant  will  recover  costs, 
Ely,  3  W.  &  S.  420 ;  Watson  u.  Randall,  which  must  be  assumed  to  he  a  full  com- 
20  wend.  201 ;  Ford  v.  Rehman,  Wright,  pensation  for  all  the  legal  damage  he  may 
434 ;  Gilman  v.  Kibler,  5  Humph.  19  ^  sustain.  The  consideration,  therefore, 
Colgin  V.  Henley,  6  Leigh,  85  ;  Rood  v,  altogether  fails.  On  the  part  of  the  plain- 
Jones,  1  Doug.  (Mich.)  188;  Martin  v.  tiff  it  has  been  urged  that  the  cases  cited 
Black's  Ex'rs,  20  Ala.  309 ;  McKinley  u.  for  the  defendant  were  not  cases  where 
Watkins,  13  III.  140.  actions  had  already  been  brought,  but  onlj 
(c)  Gould  V.  Armstrong,  2  Hall,  266 ;  cases  of  promises  to  forbear  commencing 
Lowe  V.  Weatherley,  4Dev.  &  Bat.  212  ;  proceedings.  I  must,  however,  confess 
Jones  V.  Ashburnham,  4  East,  455 ;  that,  if  it  were  so,  I  do  not  see  that  it 
Smith  V.  Alpar,  1  B.  &  Ad.  604 ;  Martin  would  make  any  substantial  difference. 
V.  Black's  Ex'rs,  20  Ala.  309 ;  New  The  older  cases,  and  some  of  the  modem 
Hampshire  Savings  Bank  v.  Colcord,  15  ones  too,  do  not  afford  any  countenance 
N.  H.  119.  The  case  of  Wade  u.  Simeon,  to  that  distinction.  In  Toolev  v.  Wind- 
2  C.  B.  548,  well  illustrates  this  principle,  ham,  Cro.  Eliz.  206,  (more  fully  reported 
In  that  case  the  declaration  stated  that  2  lA'onard,  105,)  it  is  stated  thattheplain- 
the  plaintiff  had  brought  an  action  against  tiff  had  purchased  a  writ  out  of  Chancery 
the  defendant  in  the  Exchequer  to  recover  against  tlie  defendant,  to  the  intent  to  ex- 
certain  moneys  ;  that  the  defendant  plead-  hibit  a  bill  against  him ;  upon  the  return 
ed  various  pleas,  on  which  issues  in  fact  of  the  writ,  which  was  for  the  {>rofits  of 
had  been  joined,  which  were  about  to  be  certain  lands,  which  the  father  of  the  de- 
tried  ;  and  that,  in  consideration  that  the  fendant  had  taken  in  his  lifetime,  the 
plaintiff  would  forbear  proceeding  in  that  defendant,  in  consideration  he  would  snr- 
action  until  a  certain  day,  the   plaintiff  cease  his  suit,  promised  to  him  that  if  ho 

Eroraiscd  on  that  day  to  pay  the  amount,  could  prove  that  his  father  had  Uiken  the 

ut  tliat  he  made  default,  &c.    Plea,  that  profits,   or  had  possession  of   the    land 

the  plaintiff  never  had  any  cause  of  action  under  the  title  of  the  father  of  the  plaiu- 

agaiust  the  defendant  in  respect  of  the  tiff,  ho  would  pay  him  for  the  profits  of 

subject-matter  of  the  action  in  the  Exche-  the   land  ;  and   the  court  held   that  the 

qucr,  which  he,  the  plaintiff,  at  the  time  promise   was  without  consideration  and 

of  the  coramencemeat  of  the  said  action,  void.     There  the  suit  was  in  existence  at 

and  thence  until  and  at  the  time  of  the  the  time  of  the  making  of  the  promise, 

making  of  the  promise  well  knew.     To  So,  in  Atkinson  v.  Settrec,  Willes,  482, 
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date  the  consideration,  (d)  Nor  is  it  necessary  that  the  for- 
bearance should  extend  to  an  entire  discharge ;  any  delay,  which 
is  real  and  not  merely  colorable,  is  enough,  (e)  Nor  is  it  mate- 
rial whether  the  proceedings  to  be  forborne  have  been  com- 
menced or  not.  (/)  Nor  need  the  agreement  to  a  delay  be  for 
a  time  certain ;  for  it  may  be  for  a  reasonable  time,  and  yet  be 
sufficient  consideration  for  a  promise.  (•^)  But  in  declaring  on 
a  promise  made  on  such  a  consideration,  the  plaintiff  must  al- 
lege and  prove  the  actual  time  of  forbearance,  and  if  this  be 
judged  by  the  court  to  be  reasonable,  the  action  will  be  sus- 
tained ;  (A)  but  where  the  stay  of  action  is  wholly  uncertain,  or 
such  as  can  be  of  no  benefit  to  the  debtor  or  detriment  to  the 
creditor,  it  is  not  enough,  (i)  And  it  is  not  enough  to  allege  in 
the  declaration  that  disputes  and  controversies  existed  concern- 
ing a  certain  debt,  and  that  the  promise  on  which  the  action  is 
brought  was  made  in  consideration  that  the  plaintifi'  promised 
not  to  sue  for  that  debt ;  for  this  is  no  allegation  that  a  debt 
actually  existed,  and  there  must  be  such  an  allegation;  but 
with  it  there  may  be  an  allegation  of  disputes  and  contro- 
versies concerning  its  amount,  {j)     It  seems  to  be  settled  'that 

an  notion  had  been    commenced  at  the  Downing  v,  Fank,  5  Bawle,  69  ;  Hakes  v. 

time  the  promise  was  made.     These  ca.scs  Hotchkiss,  23  Verm.  235.    See  also,  ante, 

seem  to  me  to  establish  the  principle  npon  n.  (6). 

which  our  present  judgment  rests,  and  I  (A)  King  v.   Upton,   4   Greenl.    387 ; 

am  not  aware  that  it  is  at  all  opposed  by  Bamclmrst  r.  Cabbot,  Hardr.  5. 

Longridgo  t?.  Dorville."     See  also,  Bar-  (i)  Jones  r.  Ashbumham,  4  East,  455; 

ber  v.  Fox,  1  Vent.  159,  2  Wms.  Saond.  Nelson  v,  Serle,  4  M.  &  W.  795;  Bixler 

134 ;  Randall  v.  Harvey,  Palm.  894 ;  At-  v.  Ream,  3  Penn.  282.     See  also,  Rix  v. 

kinson  r.  Scttrce,  Willes,  482 ;  King  r.  Adams,  9  Vermt  233. 

Hobbs,  Yely.   26;    Hammond    v.   Roll,  (j)  Edwards  v.  Baugh,  11  M.  &  W. 

March,  202;  Llojd  v,  l/cc,  1   Stra,  94;  641.    Lord  Abitiger,  C.  B. :  "The  declsr 

Goodwin     v.    Willotighby,    Latch,    141,  ration  onlv  alleges  that  certain  c/Zispiites and 

Poph.  177;  Silvemail  v.  Cole,  12  Barb,  controversies  were  pending  between    tho 

685.  plaintiff  and  the  dcfenditnt,  whether  the 

(d)  Longridge  v.  Dorvillc,  5  B.  &  Aid.  defendant  was  indebted  to  tiie  plaintiff  in 
117  ;  Zane  v,  Zane,  6  Munf.  406;  Blake  a  certain  sum  of  money.  There  is  noth- 
r.  Peck,  11  Verm.  483  ;  Truett  v.  Chap-  ing  in  the  use  of  the  word  '  controversy' 
lain,  4  llawks,  178.  to  render  this  a  good  allegation  of  con- 

(e)  Sage  V.  Wilcox,  6  Conn.  81.  Hero  sidcration.  The  controversy  merely  is, 
the  delay  was  one  year.  Baker  v.  Jacob,  that  the  plaintiff  claims  tho  debt,  and  the 
1  Bnlst.  41.  Hero  tho  delay  was  a,  fort-  other  denies  it.  The  case  might  have 
night,  or  thereabouts.  See  also,  ante,  been  different,  if  the  declaration  bad  said, 
n.  (b).  *  Whereas  tho  defendant  was  indebted  to 

{/)  Wade  V.   Simeon,   ante,   n.    (c) ;  the  plaintiff  in  divers  sums  of  money,  for 

Hamaker  r.  Ebcrlev,  2  Binn.  506.  money    lent,   and    also  on   an    account 

{ff)  Lonsdale  v.  Brown,  4  Wash.  C.  C.  statecV  that  a  dispute  arose  as  to   die 

R.  148 ;  Sidwell  r.  Evans,  1  Penn.  385 ;  amouik  of  the  debt  so  due ;  and  in  order 
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a  general  agreement  to  forbear  all  suits  is  to  be  constraed  as 
a  perpetual  forbearance ;  (k)  and  a  promise  resting  on  the  con- 
sideration of  such  forbearance  is  no  longer* binding,  when  the 
suit,  which  was  to  be  forborne,  is  commenced. 

It  is  not  material  that  the  party  who  makes  the  promise,  in 
consideration  of  such  forbearance,  should  have  a  direct  interest 
in  the  suit  to  be  forborne,  or  be  directly  benefited  by  the 
delay.  (/)  It  is  enough  that  he  requests  such  forbearance  ;  for 
the  benefit  to  the  defendant  will  be  supposed  to  extend  to  him, 
and  it  would  also  be  enough  to  make  the  consideration  valid, 
that  the  creditor  is  injured  by  the  delay.  But  there  must  have 
been  some  party  who  could  have  been  sued,  {m)  And  in  cases 
in  which  the  person  to  be  forborne  is  not  mentioned,  but  the 
forbearance  may  be  understood  to  be  forbearance  of  whoever 

to  put  an  end  to  all  controversies  respect-  in  the  hope  that  funds  may  be  forthcom- 
ing it,  it  was  ai^rced  that  tlic  plaintiif,  in  ing,  he  is  liable  on  such  undertaking, 
consideration  of  receiving  £100,  should  though  he  was  merely  a  cleiiw,  and  had  no 
not  sue  tlie  defendant  in  respect  to  his  interest  in  the  goods  sold  by  the  creditor, 
original  claim.  In  that  case  the  plaintiff  and  had  not  received  any  funds  which  he 
would  have  been  bound  to  prove  at  the  could  apply  to  the  dischai^  of  the  debt, 
trial  the  existence  of  a  debt  to  some  (m)  Jones  v.  Ashbumham,4  East,  455; 
Amount;  he  might  not,  indeed,  bo  bound  Nelson  v.  Serle,  4  M.  &  W.  795.  In  this 
to  prove  the  full  amount,  but  simply  to  case  to  a  declaration  in  debt  on  apromis- 
show  such  a  claim  as  to  lay  a  reasonable  sory  note  for  24/.,  dated  3d  January,  1837, 
ground  for  the  defendant's  making  the  made  by  the  defendant,  payable  twelve 
promise  :  whereas,  in  the  present  case,  he  months  after  date  to  the  plaintiff,  the  de- 
would  not  have  to  prove  any  tiling  beyond  fendant  pleaded  that  one  J.  W.,  before 
the  fact  Uiat  there  had  been  a  dispute  be-  and  at  his  death,  was  indebted  to  the 
tween  himself  and  the  defendant  as  to  the  plaintiff  in  24/.  for  goods  sold,  which 
existence  of  a  debt.  A  man  may  threaten  sum  was  due  to  the  plaintiff  at  the  time  of 
to  bring  an  action  against  any  stranger  he  the  making  of  the  promissory  note  in  the 
may  happen  to  meet  in  the  street.  Where  declaration  mentioned  ;  that  the  plaintiff, 
an  action  is  depending,  the  forbearing  to  after  the  death  of  J.  W.,  applied  to  the 
prosecute  it  is  a  sufficient  consideration  for  defendant  for  payment ;  whereupon  in 
a  promise  to  pay  a  certain  sum  of  money ;  cdmpliance  with  his  request,  the  defend- 
for,  besides  other  advantages,  the  par^y  ant,  after  the  death  of  J.  W.,  for  and  in 
promising  would  save  the  extra  costs  respect  of  the  debt  so  remaining  due  to 
which  he  woubl  have  to  pay,  even  if  he  the  plaintiff  as  aforesaid,  and  for  no  other 
were  successful."  consideration  whatever,  made  and  deliv- 

{k)  Clark  v.  Russci,  3  Watts,    213;  ered  the  note  to  the  plaintiff,  and  that  J. 

Sidwell  r.  Evans,  1  Penn.  385.  W.  died  intestate,  and  that  at  the  time  of 

(/)  Smith  V,  Algar,  1  B.  &  Ad.  603.  the  making  and  delivery  of  the  note  no 

See  Emmott  i\  Keams,  5  Bing.  N.  C.  administration  had  been  granted  of  his 

559.     In  Maud  v.  Waterhouse,  2  C.  &  P.  effects,  nor  was  tlicro,  any  executor  or 

^79,  it  was  Ae/tf  that  if  a  person,  employed  executors  of  his  estate,  nor  any  person 

by  the  administrator  of  a  deceased  debtor  liable  for  the  debt  so  remaining  due  to  the 

to  wind  up  the  concerns  of  the  deceased's  plaintiff  as  aforesaid ;  and  tlic  defendant 

business,  give  an  undertaking  to  a  creditor  averred  that  there  never  teas  any  considera- 

of  the  deceased,  to  fufnish  money  to  meet  tion  for  the  said  note  except  as  aforesaid. 

an  acceptance  which  such  creditor  has  Hem,  that  the  plea  was  a  good  answer  to 

given,  in  furtherance  of  an  accommoda-  the  declaration, 
tion  arrangement  for  delaying  payment, 
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might  be  sued,  the  .promise  •founded  on  such  consideration  is 
binding,  if  there  be  any  person  liable  to  suit,  though  the  de- 
fendant himself  be  not  liable.  (») 

In  general,  a  waiver  of  any  legal  right,  at  the  request  of  ano- 
ther party,  is  a  sufficient  consideration  for  a  promise  ;  (o)  or  of 
any  equitable  right ;  (p)  and  so  it  is,  although  it  be  a  waiver  of 
action  for  a  tort,  by  committing  which  the  person  doing  the 
wrong  gained  a  benefit,  although  the  other  party  suffered  from 
it  no  real  injury,  (q) 

And  a  promise  to  pay.  one  if  he  would  prove  a  debt  against 
a  deceased  husband,  (r)  or  to  pay  a  debt  denied  to  be  due,  if 
the  party  creditor  would  swear  to  it,  rests  upon  a  sufficient 
consideration.  And  in  an  action  upon  such  promise,  it  has 
been  held  that  the  defendant  cannot  show  that  the  plaintiff  was 
mistaken  or  swore  falsely,  (s) 

The  incurring  of  a  liability  in  consequence  of  the  promise  of 
another,  is  held  to  be  a  good  consideration ;  (t)  and  a  sub- 
sisting legal  obligation  to  do  a  thing  is  a  good  consideration 
for  a  promise  to  do  that  thing,  (u) 

(«j  See  Jones  v.  Ashburnham,  4  East,  19  Wend.  494.    In  Baileyvillc  v.  Lowell, 

455.  20  Maine,  178,  it  was  determined  that  an 

(o)  Stebbins  v.  Smith,  4  Pick.  97 ;  agi-eeraent  by  the  owner  of  an  execution 
Smith  V.  Weed,  20  Wend.  184;  Haigh  i'.  .  against  the  inhabitants  of  a  town  that  if 
Brooks,  2  Per.  &  Dav.  477  ;  3  id.  452 ;  they  would  at  once  assess  the  amount  re- 
Farmer  V.  Stewart,  2  New  Hi^mp.  97 ;  quired,  and  collect  the  same,  he  would 
Nicholson  v.  May,  Wright,  660  ;  Uinman  make  a  certain  discount,  is  founded  on 
r.  MouUon,  14  Johns.  466;  Williams  v.  sufficient  consideration,  and  will  bo  en- 
Alcxandcr,  4  Ired.  Eq.  R.  207  ;  Water-  forced, 
man  r.  Barratt,  4Harring.  311.  (u)   Cook  v.  Bradley,  7    Conn.   57; 

ip)  Whitbeck  o.  Whitbeck,  9  Cow.  266;  Warner  v.  Booge,  15  Johns.  233  ;  Jewett 

Thorpe  v.  Thorpe,  1  Salk.  171,  12  Mod.  v.  Warren,  12  Mass.  300.    In  Russell  v. 

455.  Buck,  11   Verm.  166,  it  was  Ae/rf  that  a 

(7)  Davis  V.    Morgan,  4  B.  &  C.  8;  promise  by  one  already.  legally  liable  for  a 

Brt*aley  v.  Andrew,  2  Nev.  &  F.  114,  7  debt,  in  consideration  of  such  liability  to 

Ad.  &  El.  108.  pay,  if  waited  on  a  certain  time,  creates 

Ir)  Traver  17. ,  1  Sid.  57.  no  new  liability;  and  that  a  promise  to 

[s)  Brooks  V.  Ball,  18  Johns.  337.  pay  the  debt  of  another,  if  waited  on  a 

{t)  Underbill  v.  Gibson,  2  New  Hamp.  certain  time,  leaving  the  debt  to  be  en- 

352;    Homes  v,  Dana,  12  Mass.    190;  forced  during  that  time  against  the  debtor, 

Bryant  v.  Goodnow,  5  Pick.  228.     See  is  not  binding.     And  sec,  to  the   same 

also,   Chapin    v.  Lapham,  20  id.  467  ;  effect.  Deacon  v.  Gridley,  28  £.  L.  &  E. 

Blake  r.  Cole,  22  id.  97  ;  Ward  v.  Fryer,  345. 
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♦SECTION    VI. 

ASSIGNMENT  OF  DEBT. 

An  assignment  of  a  debt  or  a  right  is  a  good  consideration 
for  a  promise  by  the  assignee,  (v)  Such  assignment  may  not 
be  good  at  law ;  but  it  is  valid  in  equity ;  and  courts  of  law, 
for  many  purposes,  and  to  a  certain  extent,  recognize  the  valid- 
ity of  the  transfer,  if  the  assignee  obtains  a  benefit  which  the 
law  considers  a  sufficient  and  a  proper  consideration  to  found 
a  promise  upon,  (w)  But  if  the  transaction  amounts  to  main- 
tenance, which  is  illegal,  the  consideration  fails,  and  the  prom- 
ise is  void. 


SECTION    VII. 

WORK  AND   SERVICE. 

Work  and  service  are  a  very  common  consideration  for  a 
promise,  and  always  sufficient,  if  rendered  at  the  request  of  the 
party  promising. (a;)  This  request  may  often  be  implied;  it  is- 
so  generally,  from  tho  fact  that  the  party  making  the  promise 
accepts  and  holds  the  benefit  resulting  from  the  work  or  ser- 
vice, (y)     And  it  is  an  equally  sufficient  •consideration  for  a 

(v)  Loder  v.  ChesiQyn,  1  Sid.  212;  giving  a  soldier  leavo  of  absence  at  the 
Moulsdale  v.  Birchall,  2  Wm.  Bl.  820 ;  instance  of  a  third  person  is  a  good  con- 
Price  V.  Seaman,  4  B..  &  C.  525,  7  D.  &  sidcration  for  a  promise  from  him  to  the 
R.  14  ;  Graham  v.*Gracio,  13  Q.  B.  548;  captain  to  bring  him  back  in  ten  days,  or 
Whittle  V.  Skinner,  23  Verm.  532 ;  Har-  pay  a  sum  of  money, 
rison  w.  Knight,  7  Texas,  47;  Edson  v.  {y)  1  Wms.  Saund.  264,  note  (1); 
Fuller,  2  Foster,  185.  Tipper  v.  Bicknell,  3  Biag.  N.  C.  710. 

{w)  Price  V.  Seaman,  4  B.  &  C.  525,  7  In  that  case  the  declaration  stated  that 

I>.  &  K.  14,  10  Moore,  34,  2  Bing.  437  ;  defendants  being  in  possession  of  certain 

Peato  V.  Dickcn,  1   C.  M.  &  R.  430,  5  mortgage  deeds,  of  which  H.  R.  was  do- 

Tyr.  1 16.^  And  an  assignment  of  a  chose  sirons  to  obtain  an  assi^mcnt  by  the  pay- 

in  action  need  not  be  by  deed.    Howell  v.  mcnt  of  £500,  tho  plaintiff  consented  at 

Mclvers,  4  T.  R.  690 ;  Health  r.  Hall,  4  H.  R.*s  request  to  accept  bills  to  that 

Taunt.  326.  amount  drawn  by  H.  R.,  upon  H.  R-'s 

he)  Hunt  V.  Bate,  Dyer,  272,  and  notes ;  procuring  the  defendants  to  deliver  the 

1  Rol.  Abr.  11,  pi.  2,  3.    In  Taylor  v.  mortgage  deeds  to  the  plaintiff  as  security; 

Jones,  1  Ld.  Raym.  312,  it  was  held  that  that  mo  defendants,  in  consideration  of  tho 
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prornise,  if  the  work  or  service  be  rendered  to  a  third  party  at 
the  request  of  the  promisor ;  (z)  and  such  request  will  be  often 
implied  from  very  slight  circumstances  ;  as  in  the  case  of  cloth- 
ing supplied  to  a  child,  the  mere  knowledge  and  silence  of  the 
father  are  enough,  (a) 

If  the  work  and  service  rendered  are  merely  gratuitous,  per- 
formed for  the  defendant  without  his  request  or  privity,  however 
meritorious  or  beneficial  it  may  be,  it  affords  no  cause  of  ac- 
tion, (b)  and  perhaps  no  consideration  for  a  subsequent  promise, 
although,  as  we  have  seen,  a  precedent  request  may  in  law  be 
presumed  from  the  promisor's  acceptance  of  the  service.  So  if 
a  workman  employed  and  directed  to  do  a  particular  thing 
choose  to  do  some  other  thing,  without  the  direction  or  assent 
of  the  employer,  the  implied  promise  of  the  employer  to  pay  for 
his  labor  will  not  extend  to  the  new  work ;  (c)  but  being  ac- 
cepted by  the  employer,  it  would  be  a  sufficient  consideration 
for  a  promise  to  pay  for  it,  and  such  acceptance  might  imply 
such  promise. 

plaintifr  accepting  the  bills,  undertook  to  improvements  he  had  made,  it  was  hdd, 

deliver  the  deeds  to  him  upon  his  paying  that,  the  work  having  been  done,  and  the 

them  the  amount  of  the  bills.    Hda,  a  improvements  made  without,  the  request 

sufficient  consideration  for  the  defendant's  of  B,  the  promise  was  a  nudum  pactum,  on 

promise.    And  see  Lewis  v.  Trickey,  20  which  no  action  could  bo  maintained.  — 

iBarb.  387.  But  perhaps  the  strongest  caae  to  be  found 

iz)  See  cases  cited  supra,  n.  (x).  in  the  American  reports,  in  illustration  of 
a)  Law  V.  Wilkin,  6  Ad.  &  El.  718;  this  principle,  is  that  of  Bartholomew  v. 
Nichole  v.  Allen,  3  C.  &  P.  36.  See,  how-  Jacluon,  20  Johns.  28.  A  owned  a  wheat 
ever,  Mortimore  v.  Wright,  6  M.  &  W.  stubble-field,  in  which  B  had  a  stack  of 
485,  where  Lord  Abinger  denies  these  wheat,  which  he  had  promised  to  remove 
cases  to  be  sound  law.  It  is  a  question  in  duo  season  for  preparing  the  ground  for 
for  the  jury  whether  the  circumstances  a  fall  crop.  The  time  for  its  removal  hav- 
orc  sufficient  in  any  particular  case,  ing  arrived,  A  sent  a  message  to  B,  re- 
Baker  V.  Keen,  2  Stark.  501.  See  fur-  questing  the  immediate  removal  of  the 
ther,  as  to  this  point,  ante,  p.  247,  n.  (n),  stack  of  wheat,  as  he  wished,  on  the  next 
et  aeq.  daj,  to  bum  the  stubble  on  the  field.  B 
(6)  Hunt  V.  Bate,  Dyer,  272,  a ;  1  Rol.  havine  agreed  to  remove  the  stack  by  ten 
Abr.  11,  pi.  1  ;  Hayes  v,  Warren,  2  Str.  o'clock  tne  next  morning,  A  waited  till 
933 ;  Boscorla  v.  Thomas,  3  Q.  B.  R.  234;  that  time,  and  then  set  fire  to  the  stubble 
Jeremy  v.  Goochman,  Cro.  Eliz.  442  ;  in  a  remote  part  of  the  field.  The  fire 
Dogget  V.  Vowell,  Moore,  643 ;  Hines  v.  spreading  rapidly,  and  B  not  appearing 
Butler,  3  Ired.  £q.  307.  See  also,  ante,  to  remove  the  stack,  A  removed  it  tor  him. 
p.  358,  n.  {k).  —  So  in  Frear  v.  Harden-  Held,  that  as  A  performed  the  service 
bergh,  5  Johns.  273,  where  A  entered  on  without  the  privity  or  request  of  B,  he  was 
land  belonging  to  B,  and  without  his  not  ontitl^  to  recover  for  it. 
knowledge  or  authority  cleared  it,  made  (c)  Hort  v.  Norton,  I  McCord,  22.  See 
improvements,  and  erected  buildings,  and  also,  Phetteplace  v.  Stecre,  2  Johns.  442. 
B  afterwards  promised  to  pay  him  for  the 
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•SECTION    VIII. 


TRUST  AKD   CONFIDENCE. 


Trust  and  confidence  in  another  often  form  a  sufficient  con- 
sideration to  hold  that  other  to  his  undertaking.  As  if  one 
intrusts  money,  goods,  or  property  of  any  kind,  to  any  person, 
on  the  faith  of  thsit  person's  promise  to  act  in  a  certain  way  in 
reference  to  those  goods,  or  that  money  or  property,  such  per- 
son, having  accepted  the  trust,  will  be -held  to  his  promise,  be- 
cause the  trust  is  itself  a  sufficient  consideration  for  a  promise 
to  discharge  and  execute  the  trust  faithfuUy.  (d)  For  if  a  person 
makes  a  mere  gratuitous  promise,  and  then  enters  upon  the  per- 
formance of  it,  he  is  held  to  a  full  execution  of  all  he  has  under- 

(d)  Doctor  &  Stud.  Dial.  2,  c.  24;  ampton  on  a  certain  day ;  that  the  defend- 
Holt,  C.  J.,  in  Coggs  v.  Bernard,  2  Ld.  ants  received  the  money  for  that  pnipose 
Raym.  919.  Thus,  where  a  cofiee-house  from  the  plaintiff,  and  that  thereupon  af- 
keeper  accepted  a  large  sum  of  money  terwards,  in  consideration  of  the  premises, 
from  the  plaintiff,  and  promised  to  taJke  the  defendants  promised  to  cause  the 
proper  care  of  it  for  a  certain  period,  it  money  to  bo  paid  to  the  plaintiff  at  North- 
was  holden  that  an  action  would  h'e  on  ampton.  The  court  were  inclined  to  hold 
this  promise  for  gross  neglect  and  want  of  that  the  declaration  disclosed  a  sufficient 
caution,  whereby  the  money  was  lost,  consideration.  See  also,  the  case  of 
Doorman  v,  Jenkins,  2  Ad.  &  El.  256.  Wheatley  v.  Law,  Cro.  Jac.  668,  where  a 
So  where  the  plaintiff  delivered  the  sum  similar  declaration  was  held  good,  if  the 
of  £700  to  the  defendant,  to  be  laid  out  by  case  is  correctly  reported.  Where  the  de- 
him  in  the  purchase  of  an  ani\pity,  and  the  fendant  received  certain  notes  from  the 
defendant  promised  to  get  the  annuity  plaintiff  to  collect  or  return,  it  was  held 
tcdl  and  properly  secured,  but  was  guilty  of  that  the  delivery  of  the  notes  constituted 
gross  neglect  and  want  of  care,  whereby  a  consideration  for  the  defendant's  agree- 
both  the  money  and  the  annuity  were  lost,  ment,  and  that  if  he  neglected  to  use  ordi- 
it  was  holden  that  the  plaintiff  was  enti-  nary  diligence  in  endeavoring  to  collect 
tied  to  maintain  an  action  against  the  de-  them,  he  was  liable  therefor  to  the  plain- 
fendant,  to  recover  compensation  for  the  tiff.  Robinson  v.  Thrcadgill,  13  Lne.  L. 
injury  he  had  sustained,  although  the  de-  39.  And  where  the  plaintiff  intrusted 
fendant  was  to  receive  no  reward  for  his  "divers  boilers  of  great  value"  to  the  do- 
services.  Whitehead  v.  Greetham,  10  fendant,  to  be  weighed,  and  the  defendant 
Moore,  182,  2  Bing.  464,  McClel.  &  Y.  promised  to  return  them  in  the  same  state 
205.  In  the  absence  of  an  express  under-  and  condition  that  they  were  in  at  the 
taking  to  procure  ffood  security,  the  party  time  he  received  them,  but  sent  them  back 
would  only  be  bound  to  use  reasonable  in  detached  pieces  and  unfit  for  use,  it  was 
care  and  caution.  DartnaU  v,  Howard,  6  holden  that  the  plaintiff  was  entitled  t<> 
D.  &  R.  443,  4  B.  &  C.  345.  n  In  Shilli-  maintain  an  action  on  the  promise,  to  re- 
beer  V.  GIvn,  2  M.  &  W.  143,  tne  declara-  cover  compensation  for  the  injury  he  had 
tion  stated  that  the  plaintiff  being  about  sustained.  Bainbridge  v.  Firmston,  1  P. 
to  proceed  to  Northampton,  paid  money  &  D.  3 ;  and  see  Smith's  Leading  Cases, 
to  the  defendants  in  London,  that  they  vol.  i.  p.  96,  ed.  1841. 
might  cause  it  to  be  paid  to  him  at  North- 
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taken.  Questions  involving  this  principle  seldom  arise  except 
in  the  case  of  bailments,  and  will  be  considered  hereafter  when 
we  treat  of  that  subject.  Here  we  will  say  only,  that,  in  gen- 
eral, an  agent  *without  remuneration  cannot  be  required  to  un- 
dertake an  employment  or  trust,  or  held  liable  for  not  doing  so ; 
but  if  he  undertake  and  begin  it,  he  is  liable  for  the  conse- 
quences of  neglect  or  omission  in  completing  his  worJ. 


SECTION    IX. 

A  PROMISE  FOR  A  PROMISE. 

A  promise  is  a  good  consideration  for  a  promise,  (e)  And  it 
is  so  previous  to^erformance  and  without  performance.  As  if 
one  promises  to  become  partner  in  a  firm,  and  another  promises 
to  receive  him  into  the  firm,  both  of  these  promises  are  binding, 
each  being  a  sufficient  consideration  for  the  other.  (/)  If  one 
promises  to  teach  a  certain  trade,  this  is  a  consideration  for  a 
promise  to  remain  with  the  party  a  certain  term  of  time  to 
learn,  and  serve  him  during  that  time ;  but,  without  such  prom- 
ise to  teach,  the  promise  to  remain  and  serve,  though  it  be 
made  in  expectation  of  instruction,  is  void.  (§•)     The  reason  of 

(e)  Nichols  v.  Raynbred,    Hob.    88 ;  more  or  lesj.     Some  years  afterwards  it 

Hebden  v.  Rutter,  1  Sid.  180  ;  Strang-  was  mutually  agreed  to  have  the  land  sur- 

borongh  v.  Warner,  4  Leon.  3 ;  Gower  v.  veyed,  and  if  it  were  found  to  contain 

Capper,  Cro.  El.  543 ;  Parkcy  J.,  in  Went-  more  than  221  acres,  the  defendant  should 

worm  V.  Ballen,  9  B.  &  C.  840 ;  Cart-  pay  the  plaintiff  ten  dollars  per  acre  foe 

i^-ripht  V,  Cook,  3  B.  &  Ad.  703  ;  Miller  the  excess ;  if  it  fell  short,  the  plaintiff  to 

V.  Drake,  1  Caines,  45  ;  Rice  v.   Sims,  refund  to  the  defendant  at  the  same  rate. 

8  Rich.  Law.  416  ;  Garret  v,  Malone,  id.  Here  are  mutual  promises,  and  one  is  a 

335;    James  v.  Fulcrod,  5  Tex.    512;  good  consideration  to  support  the  other. 

Dockray  v.  Dunn,  37  Me.  442 ;  The  New  (/)  McNeill  v.  Reed,  2  Moore  &  Scott, 

York  and  New  Haven  Raiboad  Co.  v.  89,  S.  C.  9  Ring.  68. 

Pixley,  19  Barb.  428 ;  Kiester  v.  Miller,  (g)    Thus   where    the    defendant   had 

25  Penn.  St.  Rep.  481.     So  in  White  v.  signed  a  written  agreement  to  the  foUow- 

Demilt,  2  Hall,  405,  it  was  held  that  in  an  ing  eflfect :    "  I  hereby  agree  to  remain 

action  for  the  breach  of  the  defendant's  with  Mrs.  Lees,  of  302  Regent  Street, 

contract  to  sell  and  deliver  certain  goods  Portland  Place,  for  two  years  from  the 

to  the  plaintiff,  the  promise  of  the  latter  to  date  hereof,  for  the  purpose  of  leammg 

accqst  the  goods  and  pay  for  them  is  a  the  business  of  a  dressmaker,  &c.      As 

good  consideration   for  the    defendant's  witness  my  hand,  this  5th  day  of  June, 

promise  to  ddii^er  them.     So  in  Howe  v.  1826^"  it  was  held,  that  as  the  agreement 

O'Mally,  1  Murph.  287,  A  conveyed  to  B  was  all  on  one  side,  nothing  being  con- 

a  tract  of  land,  containing  22*1   acres,  tracted  to  bo  done  or  perf(#nied  by  Mrs. 
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this  is,  that  a  promise  is  not  a  •good  consideration  for  a  promise 
unless  there  is  an  absolute  mutuality  of  engagement,  so  that 
each  party  has  the  right  at  once  to  hold  the  other  to  a  positive 
agreement  (A) 


Lees  as  a  consideration  or  inducement  for  ^Copper  Miners  v.  Fox,  d  E.  L.  &  E.  420, 
tlie  defendants  i-eroaining  two  years  in  her  20  Law  Joum.  174.  In  that  case  a  cor> 
service,  it  was  a  nudum  pactum ;  and  that  poration  brought  an  action  on  an  cxecu- 
no  action,  consequently,  could  be  brought  tory  contract,  seeking  to  recover  damages 
upon  it  against  the  defendant  for  leaving  for  its  non-performance.  The  declaration 
her  mistix38s,  and  commencing  business  on  stated  that  m  consideration  that  the  plain- 
her  own  account  before  the  expiration  of  tiffs  would  sell  to  the  defendants  iron  rails, 
the  two  years.    Lees  v.  Whitcomb,  2'M.    the  defendants  agreed  to  furnish  to  the 

&  P.  86,  5  Bing.  84.  So,  where  the  writ-  plalntifis  sections  of  the  said  railways, 
ten  agreement  was  in  the  following  terms :  averring  mutual  promises  and  alleging  as 
"  Memorandum  of  an  agreement  made  the    a  breach  the  non-delivery  of  the  sections 

17th  of  August,  1833,  by  which  I,  Wil-  by  the  defendants.    It  appeared  that  the 

Ham  Bradley  of  Shefheld,  do  agree  that  I  plaintiffs  were  incorporated  by  a  charter, 

will  work  for  and  witli  John  Sykes,  of  for  the  purpose  of  carrying  on  the  busi- 

Sheffield  aforesaid,  manufacturer  of  pow-  ness  of  copper  miners,  and  that  the  (xm- 

dcr-flasks  and  other  articles,  at  and  in  tract  in  question,  which  was  not  noder 

such  work  as  he  shall  order  and  direct,  seal,  had  been  made  by  an  agent  on  be- 

and  no  other  person  whatsoever,  from  this  half  of  the  plaintiffs  with  the  defendants, 

day  henceforth,  during  and  until  the  ex-  Held,  that  tne  action  could  not  be  main- 

piration  of  twelve  moudis,  and  so  on  from  taincd  by  the  corporation,  as  the  contract 

twelve  months'  end  to  twelve  months'  end,  was  not  under  seal,  and  did  not  fall  within 

until  I  shall  give  the  said  John   Sykes  any  of  the  exceptions  to -the  general  rule, 

twelve  months'  notice  in  writing  that  I  that  a  corporation  can.  only  bind  itself  by 

shall  quit  his  service,"  it  was  heldf  that  as  deed  ;  that  tlie  contract  was  not  incidental 

this  engagement  was  entircly  unilateral,  or  ancillary  to  carrying  on  the  business  of 

and  nothing  was  to  be  given  or  done  by  copper  miners,  and    was    therefore  not 

John  Sykes  as  a  consideration  for  Brad-  binding  on  the  corporation ;  that  no  other 

ley's  promise  to  work  for  him  by  the  year,  charter  authorizing  the  company  to  deal 

and  no  one  else,  the  agreement  was  a  in  iron  could  be  presumed  to  exist,  the 

nudum  pactum,  and  could  not  be  enforced,  charter  which  was  given  in  evidence  not 

Sykes  v.  Dixon,  9  Ad.  &  £1.  693,  1  P.  &  supporting  such  an  authority ;  and  that, 

I).  463.    Sec  also,  Bates  v.  Cort,  3  D.  &  as  the  corporation  could  not  be  sued  upon 

K.  676.     So  where  the  defendant  signed  this  contract,  and  as  the  alleged  promise 

the  following  instrument :   "  Mr.  James  by  them  formed  the  consideration  for  the 

,  as  you  have  a  claim  on  my  brother  defendants'  promise,  the  corporation  could 

for  £5  17 s.  9d.  for  boots  and  shoes,  I  here-  not  sue  upon  the  contract.    And  semble, 

by  undertake  to^  pay  the  amount  within  that  the  doctrine  cannot  be  supported, 

SIX  weeks  from  this  date,  14th  Januaiy,  that  a  corporation  may  sue  as  plaintiff 

1833,''  it  was  hddf  that  the  promise  being  upon  a  simple  contract,  upon  the  ground 

without  consideration,  was  a  nudum  pac-  that  by  so  doing  they  are  estopped  from 

turn,  and  gave  no  cause  of  action.    James  objecting  that  the  contract  was  not  bind- 

V.  Williams,  5  B.  &  Ad.  1109.  iug  upon  them.    At  all  events  such  an 

(A)  McKinlcy  v.  Watkins,  13  111.  140  j  estoppel  could  only  support  an  action  of 

Lester  v.  Jcwett,  12  Barb.  502  ;  Nichols  v.  covenant,  as  upon  a  contract  under  seal. 

Raynbrcd,  Hob.  88 ;  Kingston  r.  Phelps,  See  also  editor's  note  on  p.   426,   and 

Peako,  227  ;  Biddell  v.  Dowse,  6  B.  &  C.  Payne  v.  New  South  Wales  Co.,  28  E.  L. 

255  ;  Hopkins  v.  Logan,  5  M.  &  W.  241 ;  &  E.  579.  —  If,  however,  a  contract  like 

Burton  v.  Great  Northern  Bailway  Co.,  25  the  above,  although  not  originally  binding 

E.  L.  &  E.  478 ;  Dorsey  v.  Rockwood,  upon  one  part^,  by  reason  of  some  defect 

12  Howard,  126.    This  necessity  for  the  or  informality  in  the  execution,  or  for  anv 

mutuality  of  the  obligation,  in  order  to  other  cause,  aad  thereforo  not  origincd^ 

render  either  party  bound,  is  well  illustrated  binding  upon  the  other  party,  nevertheless 

by  the  later  c£e  of  the  Governor,  ^c.  of  be  executed  by  the  party  not  originaUy 
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Thi3  has  been  doubted,  from  the  seeming  want  of  mutuality 
in  many  cases  of  contract.  As  where  one  promises  to  see  an- 
other paid,  if  he  will  sell  goods  to  a  third  person ;  or  promises  to 
give  a  certain  sum  if  another  will  deliver  up  certain  documents 
or  securities,  or  if  he  will  forbear  a  demand  or  suspend  legal 
proceedings  or  the  like,  (i)  Here  it  is  said  that  the  party  mak- 
ing the  promise  is  bound,  while  the  other  party  is  at  liberty  to 
do  any  thing  or  nothing.  But  this  is  a  mistake.  The  party 
making  the  promise  is  bound  to  nothing  until  the  promisee 
within  a  reasonable  time  engages  to  do,  or  else  does  or  begins 
to  do,  the  thing  which  is  the  condition  of  the  first  promise. 
Until  such  engagement  or  such  doing,  the  promisor  may  with- 

liable,  the  other  party  cannot  refuse  per-  your  employ,  you  may  trust  him  with, 
formance  on  the' ground  that  the  contract  and  in  case  of  default  "to  make  the  same 
was  not  originally  binding.  Fishmonger's  good ; '  and  the  contract  was  held  to  bo 
Company  v.  Bobcrtsdn,  5  M.  &  Gr.  131.  gqod,  on  the  ground  that  the  future  cm- 
Ih  like  manner  in  Phelps  v.  Townsend,  Bf  ployment  of  the  party  was  asu^cicnt  con- 
Pick.  392,  (1829,)  where  the  defendant,  sideration.  It  is  said,  and  truly,  that  in 
by  an  agreement  signed  only  by  himself,  the  present  case  there  was  no  binding  con- 
had  placed  his  son  as  an  apprentice  to  the  tract  on  the  plaintifis,  and  that,  notwith- 
plaintiffs  to  learn  the  art  of  printing,  standing  the  guarantee,  they  were  not 
therein  promising  that  his  son  should  stay  bound  to  employ  Paddon.  But  a  great 
with  them  until  he  was  twenty-one,  &c. ;  number  of  the  cases  are  of  contracts  not 
which  the  son  failed  to  perform.  On  the  binding  on  both  sides  at  the  time  when 
trial  the  defendant  objected  that  the  eon-  made,  and  in  which  the  whole  duty  to  be 
tract  was  void  for  want  of  mutuality,  it  performed  rests  with  one  of  Uic  contract- 
not  being  signed  by  the  plaintiffis,  and  mg  parties.  A  guarantee  falls  under  that 
that  there  was  no  obligation  on  the,  plain-  class,  when  a  person  says, '  In  case  you 
tiffs  to  do  any  thing  which  might  form  a  choose  to  employ  this  man  as  your  agent 
consideration  for  the  defendant's  promise,  for  a  week,  I  will  be'  responsible  for  all 
But  the  court  said,  "that  Uie  acceptance  of  such  sums  as  he  shall  receive  during  that 
the  contract  by  the  plamtijffSf  and  the  execu-  time,  and  neglect  to  pay  over  to  you,*  the 
tion  of  it  in  part  by  receiving  tJie  apprentice ,  party  indemnified  is  not  therefore  bound 
created  an  obligation  on  their  part  to  main-  to  employ  the  person  designated  by  the 
tain  and  instruct  the  defendant's  son"  See  gtiarantee ;  but  if  he  do  employ  him,'then 
also  Commercial  Bank  v.  Nolan,  7  How.  the  guarantee  attaches*  and  becomes  bind- 
(Miss.)  508.  ing-on  the  party  who  gave  it.  It  is  thcrc- 
(i)  In  Kennaway  v.  Treleavan,  5  M.  &.  fore  no  objection  in  the  present  case  to  say 
W.  501,  Parke,  Baron,  is  reported  to  have  that  the  plaintiffs  were  not  obliged  to  take 
said,  (while  discussing  the  sufficiency  of  Paddon  mto  their  service  ;  they  might  do 
the  consideration  for  a  guaranty  which  was  so  or  not,  as  tliey  pleased ;  out  having 
in  these- terms :  **  Truro,  July  12th,  1838.  once  done  so,  the  guarantee  attaches,  and 
Messrs.  Kenna\vay  &  Co.  Uentlemen  —  the  defendant  becomes  responsible  for  the 
I  hereby  guarantee  to  you,  Messrs.  Ken-  default."  Sec  also,  Yard  v.  Eland,  1  Ld. 
naway  &  Co.,  the  sum  of  £250,  in  case  Raym.  368  ;  Caballero  v.  Slater,  25  E.  L. 
Mr.  Paddon,  of,  &c.,  should  default  in  his  &  E.  285  ;  L'Amoreux  v.  Gould,  3  Selden, 
capacity  of  agent  and  traveller  to  you.  349.  The  binding  obligation  of  contracts 
William  S-  Treleavan.")  "  There  is  a  or  promises  to  do  something,  provided,  or 
case  in  the  books,  of  Newbury  v.  Arm-  on  condition,  or  when  the  other  party  shall 
strong,  6  Bing.  201,  which  strongly  re-  do  some  other  thing,  is  also  recognized  in 
sembles  the  present.  There  the  guarantee  Mozley  r.  Tinkler,  I  Cr.  Mees.  &  Ros. 
was  in  these  terms :  '  I  agree  to  bo  security  692. 
to  you  for  T.  C-  for  whatever,  while  in 
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draw  his  promise,  because  there  is  no  mutuality,  and  therefore 
no  consideration  for  it  But  after  an  engagement  on  the  part 
of  the  promisee  which  is  sufficient  to  bind  him,  then  the  prom- 
isor is  *bound  also,  because  there  is  now  a  promise  for  a  prom- 
ise, with  entire  mutuality  of  obligation.  So,  if  the  promisee 
begins  to  do  the  thing,  in  a  way  which  binds  him  to  complete 
it,  here  also  is  a  mutuality  of  obligation.  But  if  without  any 
promise  whatever,  the  promisee  does  the  thing  required,  then  the 
promisor  is  bound  on  another  ground.  The  thing  done  is  itself 
a  sufficient  and  a  completed  consideration ;  and  the  original 
promise  to  do  something,  if  the  other  party  would  do  some- 
thing, is  a  continuing  promise  until  that  other  party  does  the 
thing  required  of  him. 

A  very  large  proportion  of  our  most  common  contracts  rests 
upon  this  principle.  Thus,  in  the  contract  of  sale,  the  proposed 
buyer  says,  I  will  give  you  so  much  for  these  goods ;  and  he 
may  withdraw  this  offer  before  it  is  accepted,  and  if  his  with- 
drawal reaches  the  seller  before  the  seller  has  accepted,  the  ob- 
ligation of  the  buyer  is  extinguished  ;  but  if  not  withdrawn,  it 
remains  as  a  continuing  offer  for  a  reasonable  time,  and,  if  ac- 
cepted within  this  time,  both  parties  are  now  bound  as  by  a 
promise  for  a  promise ;  there  is  an  entire  mutuality  of  obliga- 
tion. The  buyer  may  tender  the  price  and  demand  the  goods, 
and  the  seller  may  tender  the  goods  and  demand  the  price,  (j) 
This  subject,  however,  belongs  rather  to  the  topic  "  Assent." 

A  written  agreement  to  submit  disputes  and  claims  to  arbi- 
tration must  be  signed  by  all  parties,  or  it  is  obligatory  upon 
none.  For  no  party  can  hold  another  to  the  award,  without 
showing  that  he  himself  would  have  been  equally  bound  by 
it.  (k) 

It  should  be  added  that  the  common  law  makes  an  exception 
to  this  requirement  of  mutuality,  in  the  case  of  contracts  be- 
tween infants  and  persons  of  full  age  ;  following  in  this  respect 

( j)  Thus,  in  White  v.  Demilt,  2  Hall,  for  the  goods  wkb  a  good  ronsideration  for 

405,  the  plaintiff  brought  an  action  for  the  the  defendant's  promise  to  deliver  them, 

non-deliveiy  of  certain  goods  sold  him  by  See  also,  Babcock  r.  Wilson,  17  Maine, 

the  defendant.    One  ground  of  defence  372;  Appleton  t;.  Chase,  19  Maine,  74. 
was  want  of  consideration  for  the  defend-        {k)  Kingston  v.  Phelps,  Peake,  237  ; 

ant's  promise.    But  the  court  said  the  Biddell  v.  Dowse,  6  B.  &  C.  255,  9  D.  & 

promise  of  the  plaintiff  to  accept  and  pay  B.  404;  Antram  v.  Chace,  15  East,  212. 
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the  civil  law,  and  the  law  prevailing  on  the  continent  of  Europe, 
The  infant  is  not  bound,  while  the  adult  is ;  the  infant  may 
avoid  his  contract,  but  the  adult  cannot.  (/)  This  rule  has  been 
applied  to  the  contract  of  future  marriage,  as  well  as  to  other 
contracts.  Where  a  man  of  full  age  enters  into  such  contract 
with  a  woman  who  is  a  minor;  if  he  breaks  the  contract  she  has 
her  remedy  by  action,  {m)  If  she  breaks  it  he  has  no  action. 
But  a  woman  under  age  may  perhaps  be  bound  by  a  marriage 
contract  properly  securing  her  interests,  and'  deliberately  entered 
into,  with  the  approbation  of  her  parents  or  guardian^.  («) 


♦SECTION    X. 

SUBSCRIPTION   AND   COltTRIBOTION. 

Where  several  promise  to  contribute  to  a  common  object, 
desired  by  all,  the  promise  of  each  may  be  a  good  consideration 
for  the  promise  of  the  others,  (o)     If  there  be  a  chartered  com- 

(/)  See  ante,  p.  *276.  mittee,  corporation,  or  other  person  to 

(m)  Holt  V,  Ward  Clarcncieux,  2  Str.  whom  the  subBcription  paper  nms,  or  thai 

937 ;  Hunt  v.  Feake,  5  Cow.  475 ;  Wil-  something  should  be  aone  on  their  part, 

lard  t'.  Stone,  7  Ck>w.  22  ;  #annon  v.  Als-  as  the  erection  of  the  building,  providing 

bury,  1  A.  K.  Marsh.  78.  —  So  an  infant  materials  or  the  like,  in  order  to  render 

may  maintain  an  action  on  a  mercantile  the  subscription  binding.    The  cases  of 

contract,  although  he  would  not  be  bound  Limerick  Academy  v.  Davis,  11   Mass. 

himself.     Warwick  v.  Bruce,  2  M.  &  S.  114  ;  Bridgewater  Academy  v.  Gilbert,  2 

205.  Pick.  579  ;  Troy  Academy  v.  Nelson,  24 

(n)  Ainslie  v.  Medlycott,  9  Ves.  14;  Verm.  189;  Gittings  r.  Mavhew,  6  Maryl. 

Simson  v.  Jones,  2  R.  &  Mylno,  365;  113;  Phipps  v.  Jones,  20  I^enn.  St.  Rep. 

Dumford  v.  Lane,   1  Bro.  C.   C.  Ill ;  260;  Barnes  v.  Perine,  9  Barb.  202 ;  Wil- 

Fonblanque  on  Eq.  74;  and  see  ante,  p.  son  v.  Baptist  Education  Soc.  10  Barb. 

277.  309 ;  Gait's  Ex'rs  v.  Swain,  9  Gratt.  633  ; 

(o)  Society  in  Troy  r.  Perry,  6  New  and  others,  favor  this  view.  See  also,  No. 
Hamp.  164  ;  Geoige  v,  Harris,  4  id.  533 ;  42  Am.  Jur.  281-283 ;  Foxcroft  Academv 
Hanson  v.  Stetson,  5  Pick.  506 ;  State  v.  Favor,  4  Grecnl.  R.  382,  (Bennett^s 
Treasurer  v.  Cross,  9  Verm.  289  ;  Uni-  ed.)  and  note.  This  point  was  very  fully 
versity  of  Vermont  v.  Buell,  2  Verm.  48 ;  discussed  in  the  late  case  of  Hamilton 
Commissioners  v.  Perry,  5  Ham.  58.  —  College  v.  Stewart,  2  Den.  403,  and  1 
It  is  on  this  ground  that  subscriptions  to  Comst.  581.  It  was  there  held,  that  the 
charitable  or  benevolent  objects  have  often  endowment  of  a  literary  institution  is  not 
been  held  binding,  when  there  was  no  other  a  sufficient  consideration  to  uphold  a  snb- 
consideration  for  each  subscriber's  promise  scnption  to  a  fund  designed  for  that  object, 
than  the  promise  of  other  subscribers.  It  And  although  there  is  annexed  to  the  sub- 
must  be  confessed,  however,  that  there  are  scription  a  condition  that  the  8nbsGnl>ers 
many  authorities  which  seem  to  hold  it  are  not  to  be  bound  unless  a  given  amount 
necessary  in  such  cases  that  there  shall  be  shall  be  raised,  no  request  can  be  implied 
aome  promise  or  engagement  by  the  com-  therefrom  against  the  subscribers  that  the 

[399] 


378*  THE  LAW   OP  CONTRACTS.  [BOOK  n 

pany  or  corporation,  one  who  subscribes  agreeably  to  the  statute 
and  by-laws  acquires  a  right  to  his  shares ;  and  as  the  company 
is  under  an  obligation  to  give  him  the  shares,  this  would  be  a 
consideration  for  the  promise,  and  would  make  his  subscription 
obligatory  on  him.  {p) 

*On  the  important  question,  how  far  voluntary  subscriptions 
for  charitable  purposes,  as  for  alms,  education,  religion,  or  other 
public  uses,  are  binding,  the  law  has  in  this  country  passed 
through  some  fluctuation,  and  cannot  now  be  regarded  as  set- 
tled. Where  advances  have  been  made,  or  expenses  or  liabili- 
ties incurred  by  others  in  consequence  of  such  subscriptions, 
before  any  notice  of  withdrawal,  this  should,  on  general  prin- 
ciples, be  deemed  sufficient  to  make  them  obligatory,  provided 
the  advances  were  authorized  by  a  fair  and  reasonable  depend- 
ence on  the  subscriptions;  and  this  rule  seems  to  be  well 
established,  (q)  Further  than  this  it  is  not  easy  to  go,  unless 
such  subscriptions  are  held  to  be  binding  merely  on  grounds  of 

institution  shall  perform  the  services  and  dates,  it  was  heldf  tliat  snch  agreement 

incar  the  expenses  necessary  to  fill  up  the  could  furnish  no  evidence  of  a  contract 

subscription.    Accordingly,  where  the  de-  with  the  corporation.     New  Bedfoi*d  Tum- 

fendant  subscribed  $800  to  a  fund  for  the  pike  v.  Adams,  8  Mass.  138.    And  there 

payment  of  the  salaries  of  the  officers  of  is  no  privity  of  contract  between  a  party 

Hamilton  College,  and  a  condition  was  signing  and  a  committee  appointed  by  his 

annexed  that  the  subscribers  were  not  to  co-signers  at  #  meeting  which  he  did  not 

be  bound  unless  the  aggregate  amount  of  attend  ;  although  the  committee  proceeded 

subscriptions  and  contributions  should  be  and  expended  money.    Curry  v.  Rogers, 

$50,000 ;  it  was  held,  that  there  was  no  1  Foster,  247. 

consideration  for  the  undertaking,  and  (g)  Bryant  v.  Goodnow,  5  Pick.  228 ; 
that  no  action  would  lie  upon  it,  although  Wanxiu  r.  Steams,  19  id.  73 ;  Robertson 
there  was  evidence  tending  to  show  that  v.  March,  3  Scam.  198;  Maoon  r.  Shep- 
the  whole  amount  had  been  subscribed  or  pard,  2  Humph.  335 ;  University  of  Ver- 
contributed  according  to  the  terms  of  the  mont  v.  Buell,  2  Verm.  48 ;  Canal  Fund 
condition.  But  see  Barnes  v.  Perinc,  9  v.  Pcrr^-,  5  Ham.  58 ;  Barnes  r.  Perine,  9 
Barb.  202;  Johnston  u.  Wabash  College,  Barb.  202;  Homes  v.  Dana,  12  Mass. 
2  Cart.  (Ind.)  555.  190.  In  this  last  case  sundry  persons 
(p)  Chester  Glass  Company  v.  Dewey,  agreed  to  lend  to  ilie  editors  of  the  Boston 
16  Mass.  94.  In  this  case  certain  indi-  Patriot  the  sum  set  against  their  names, 
viduals  having  associated  in  writing  for  which  was  to  be  paid  to  one  of  their 
the  purpose  of  carrying  on  a  particular  nuinl^r  as  agent.  This  agent  therefore 
manufacture,  and  being  afterwards  incor-  made  advances  to  the  editors,  and  it  was 
porated  for  the  same  purpose,  one,  who  heid  that  he  had  an  action  against  each 
subscribed  the  writing  after  the  incoq30ra-  subscriber.  The  court  said  the  only 
tion,  became  thereby  a  member  of  the  cor-  question  which  could  arise  in  the  case 
poration,  and  was  held  to  pay  the  sum  ho  was,  whether  Larkin  was  induced  to  ad- 
had  subscribed.  But  where  one  sub-  vance  his  money  by  the  subscription, 
scribed  an  agreement  to  take  shares  in  a  See  also,  Thompson  v.  Page,  1  Met.  570, 
corporation  after  the  passage  of  the  act  of  and  Farmington  Academy  v.  Allen,  14 
incorporation,  but  before  any  meeting  of  Mass.  172. 
the  pereons  incorporated  and  their  asso< 
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public  policy.  To  say  that  they  are  obligatory,  because  they 
are  all  promises,  and  the  promise  of  each  subscriber  is  a  valid 
consideration  for  the  promise  of  every  other,  seems  to  be  reason- 
ing in  a  vicious  circle.  The  very  question  is,  are  the  promises 
binding;  for  if  not  then  they  are  no  consideration  for  each 
other.  To  say  that  they  are  binding,  because  they  are  such  con- 
siderations, is  only  to  say  that  they  are  binding  because  they 
are  binding;  it  assumes  the  very  thing  in  question,  (r) 

•In  general,  subscriptions  on  certain  conditions  in  favor  of 
the  party  subscribing  are  binding  when  the  acts  stipulated  as 
conditions  are  performed,  (s) 


SECTION   XI. 

OF   CONSIDERATION   VOID   IN   PART. 

It  sometimes  happens  that  a  consideration  is  void  in  part; 
and  the  question  arises  whether  this  fact  makes  the  whole  con- 
sideration invalid,  and  the  promise  itself  of  na  obligation.  If 
one  or  more  of  several  considerations,  which  are  recited  as  the 

(r)  That  snch  subscriptions  are  valid  89.  In  Stewart  v.  Tnistces  of  Hamilton 
where  no  expenses  or  liabilities  are  incarred  College,  1  Corast.  581,  2  Dcnio,  403, 
because  of  them,  and  on  the  ground  of  Walworth,  Chancellor,  had  held,  that 
matuality  of  promise,  seems  to  1k}  at  least  where  several  persons  sabscribe  for  an 
implied  in  some  cases.  See  George  v.  object  in  which  all  are  interested,  as  the 
Harris,  4  N.  H.  533.  From  this  case  it  support  of  institutions  of  religion  or  learn- 
would  ap|>car  that  such  a  subscription  ing,  in  the  community  where  they  reside, 
may  at  all  events  be  treated  as  an  agree-  the  promise  of  each  subscriber  is  the  con- 
ment  of  the  subscribers  by  and  with  each  sideration  of  tlie  promise  of  eacli  other, 
other,  upon  the  failure  to  perform  which  But  the  Court  of  Appeals  docs  not  appear 
by  any  one  of  them,  the  others  can  join  to  adopt  this  view.  It  was  he/d,  however, 
in  an  action  of  assumpsit  against  him  to  in  both  courts,  that  if  the  trustees  agreed 
recover  the  amount  of  his  subscription,  to  enckavor  to  raise  a  certain  sum  in  con- 
Sec  also.  Society  in  Troy  v.  J^cnry,  6  New  sideration  of  the  subscription,  this  would 
Hamp.  164 ;  Same  v.  Goddard,  7  id.  435  ;  make  it  binding.  There  are  cases  so 
Fisher  v, « Ellis,  3  Pick.  323  ;  Amherst  obscurely  stated  that  it  is  not  easy  to  see 
Academy  v.  Cowls,  6  id.  427.  In  the  last  whether  the  court  intend  to  say  that  such 
two  cases  a  promissory  note  was  given  in  subscriptions  are  binding  without  the 
discharge  of  the  subscription.  But  it  is  proof  of  expense  or  liability  actually  in- 
not  easy  to  see  how  that  strengthened  the  curred  in  consequence  of  them.  See 
Obligation.  In  Ives  r.  Sterling,  6  Met.  Caul  v.  Gibson,  3  Barr,  416  ;  Collier  v. 
310,  the  court  notice  the  conflict  of  opin-  Baptist  Educational  Society,  8  B.  Mon- 
ion,  without  attempting  to  reconcile  it.  roe,  68 ;  Barnes  v.  Ferine,  9  Barb.  202, 
In  New  York  the  authorities  are  in  similar  S.  C.  2  Kernan,  18. 
conflict.  See  Whitcstown  r.  Stone,  7  (s)  Williams  College  v.  Danforth,  12 
Johns.  112 ;  McAuIey  i\  BilUnger,  20  id.  Pick.  541. 
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ground  of  a  promise,  be  only  frivolous  and  insufficient,  but  not 
illegal,  and  others  are  good  and  sufficient,  then  undoubtedly  the 
consideration  may  be  severed,  and  those  which  are  void  disre- 
garded, while  those  which  are  valid  will  sustain  the  promise,  (t) 
But  where  the  consideration  is  entire  and  incapable  of  severance, 
then  it  must  be  wholly  good  or  wholly  bad.  If  the  promise  be 
entire,  and  not  in  writing,  and  a  part  of  it  relate  to  a  matter 
which  by  the  statute  of  frauds  should  be  promised  in  writing, 
such  part,  being  void,  avoids  the  whole  contract,  (u)  but  if  it  be 
such  in  its  nature  that  it  may  be  divided,  and  the  part  not  re- 
quired to  be  in  writing  by  the  statute  may  be  enforced  without 
injustice  to  the  promisor,  that  portion  of  the  agreement  will  be 
binding,  (uu) 


♦SECTION     XII. 

ILLEGALITY    OF  CONSIDERATION. 

In  general,  if  any  part  of  the  entire  consideration  for  a  prom- 
ise, or  any  part  of  an  entire  promise,  be  illegal,  whether  by 
statute  or  at  common  law,  the  whole  contract  is  void,  (v)     But 

(t)  Parish  V.  Stone,  14  Pick.  198 ;  King  namely,  &c.,  defendant  promised  plaintiff 

V.   Sears,  2   C   M.  &   K.   48  ;  Jones  v.  to  send  into  the  said  house,  witliin  a  rea- 

Waite,  5Bing.  N.  C.  341  ;    Sheerman  v.  sonable  time  after  plaintiff's  takinj;  pos- 

Thompson,  11  Ad.  &  El.  1027;  Best  v.  session,  all  the  famitare  necessary,  &c. 

Jolly,  1  Sid.  38 ;  Cripps  v.  GoMing,  1  i/e/cf,  that  the  defendant's  agreement  to 

Rol.  Abr.   30,  Action  $wr  Casej  pi.    2 ;  send  in  fumitare  was  an  inseparable  part 

Bradbumc  v.  Bradbume,  Cro.  Eliz.  149  ;  of  a  contract  for  an  interest  in  lands,  and 

Coalston    v.   Carr,    id.    848 ;    Crisp  r.  tlierefore  Ctime  vitliin  stat.  29,   Car.  2, 

Gamel,    Cro.    Jac.     127;    Shackell     r.  which,  in  such  case,  requires  the  agree- 

Rosier,    2   Bing.   N.   C.  646,   per    Tin-  ment,  or  a  memorandum  thereof,  to  ^  in 

dal,  C.  J.  writing.     See  also,  Chater  v,  Beckett,  7 

(tt)  Mechclen  r.  Wallace,  7  Ad.  &  El.  T.  R.  203 ;  Lord  Lexinfrton  v,  Clarke,  2 

49,  2  N.  &  P.  224.     Here  the  declaration  Vent.  223 ;  Tliomas  r.  Williams,  10  B.  & 

stated  that  defendant  wished  plaintiff  to  C.   664 ;  Wood  r.   Benson,  2  .Tyr.  93  ; 

hire  of  her  a  house,  and  furniture  for  the  Mayficld  v.  Wadsley,  2  B.  &  C.  357  ;  For- 

same,  at  the  rent  of,  &c. ;  and  thereupon,  gret  v.  Moore,  16  £.  L.  &  £.  5G6  ;  Irvine 

in  consideration  that  plaintiff  would  take  v.  Stone,  6  Cush.  508  ;  Noycs'  £x'r  p. 

possession  of  the  said  house  partly  fur-  Humphreys,  11  Grattan,  636. 

Dished,  and  would,  if  complete  furniture  (uu)   Irvine  r.    Stone,  6   Cush.    508 ; 

were  sent  into  the  said  house  by  defendant  Wood  v.  Benson,   2  Tyr.  93 ;  Rand  v. 

in  a  reasonable  time,  become  tenant  to  Mather,  Boston  Monthly  Law  Reporter, 

defendant  of  the  said  house,  with  all  the  Sept.  1854. 

said  furniture,  at  the  aforesaid  rent,  and  {o)  Collins  v.  Blantem,  2  Wilson,  347  ; 

pay  the  same  quarterly  from  a  certain  day,  Benyon  v.  Nettlefold,  2  E.  L.  &  £.  113  ; 
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a  distinction  must  be  taken  between  the  cases  in  which  the 
consideration  is  illegal  in  part,  and  those  in  which  the  promise 
founded  on  the  consideration  is  illegal  in  part.  If  any  part  of 
a  consideration  is  illegal,  the  whole  consideration  is  void ;  be- 
cause public  policy  will  not  permit  a  party  to  enforce  a  promise 
which  he  has  obtained  by  an  illegal  act  or  an  illegal  promise, 
although  he  may  have  connected  with  this  act  or  promise 
another  which  is  legal.  But  if  one  gives  a  good  and  valid 
consideration,  and  thereupon  another  promises  to  do  t\^'o 
things,  one  legal  and  the  other  illegal,  he  shall  be  held  to  do 
that  which  is  legal,  (w)  unless  the  two  are  so  mingled  and 
bound  together  that  they  cannot  be  separated ;  in  which  case 
the  whole  promise  is  void. 

A  distinction  has  been  taken  between  the  partial  illegality  of 
a  consideration  when  against  a  statute,  and  when  against  com- 
mon law.  There  are  cases  which  sustain  this  distinction,  (x) 
but  we  think  it  rests  upon  no  sound  principle.  A  'statute  has 
no  more  power  in  avoiding  a  contract  partially  opposed  to  it 
than  the  common  law,  (y)  unless  it  contain  an  express  provis- 

Donallcn  v,  Lennox,  6  Dona,  91 ;  Brown  deed  or  other  contract  contains  distinct 

V.  Lanjjford,  3  Bibb,  500  ;  Hinesborgh  v.  undcrtakinprs,  sonic  of  which  ai*elc(^al  and 

Samner,    9    Verm.    23 ;    Armstrong  v.  some  illegal,  the  former  will  be  in  certain 

Toler,  1 1  Wheat.  258  ;  Woodruff  v.  Hin-  cases  upheld,  though  the  latter  are  void." 

man,  1 1  Verm.  592  ;  Buck  u.  Albec,  26  And  the  principle  was  fully  recognized  in 

Vt.  184;  Dcering  V.  Chapman,  22  Maine,  a  late    case  before  the    Frivy  Council. 

488  ;  Filson  v.  Himes,  5  Barr,  452  ;  Ded-  Bank  of  Australasia  v.  Bank  of  Australia, 

ham   Bank  v.  Chickering,  4  Pick.  314;  12  Jur.  189,  6  E.  F.  Moore,  152.     See 

Perkins  v.  Cummings,  2  Gray,  258  ;  Coul-  also,  Chase's  Ex'r  v.  Burkholder,  18  Pcnn. 

ter  V.  Robertson,  14  Sm.  &  M.  18;  Gam-  50. 

ble  V.  Grimes,  2  Cart.  (Ind.)  392  ;  Carle-  (x)  Norton  i'.  Simmes,  Hob.  14;  Ma- 
ton  V.  Bailey,  7  Fost.  230 ;  Hoover  v.  levcrer  v.  Redshaw,  1  Mod.  35.  Twisden, 
Pierce,  27  Miss.  13.  See  aUo,  Howden  J.;  Com.  Dig.  Covenant,  (F.)  ;  Bac.  Abr. 
V.  Simpson,  10  Ad.  &  El.  815;  Hall  v.  Conditions,  (K.);  Hackett  v.  Tilly,  11 
Dyson,  10  E.  L.  &  E.  424;  Sherman  r.  Mod.  93;  Butler  r.  Wigge,  1  Wms. 
Barnard,  19  Barb.  291.  Saund.  66 ;  a.  n.  1  ;  1  Pow.  on  Cont.  199; 
(ii;)  Thus,  in  the  Bishop  of  Chester  v.  Lcc  v,  Coleshill,  Cro.  Eliz.  529;  Pearson 
John  Frcland,  Ley,  79,  lluttonf  J.,  lays  v.  Humes,  Carter,  230  ;  Mosdell  v.  Mid- 
down  the  rule  that  when  a  good  thing  dlcton,  1  Vent.  237 ;  Van  Dyck  v.  Van 
and  a  void  thing  arc  put  together  in  the  Beuren,  1  Johns.  362. 
same  grant,  the  common  law  makes  such  (if)  The  merit  of  exploding  this  vener- 
construction  that  the  grant  shall  be  good  able  error  of  supposing  a  distinction  bc- 
for  that  wiiich  is  good,  and  void  for  that  tween  contracts  void  by  statute  and  con- 
which  is  void.  This  principle  is  also  dis-  tracts  void  at  common  law,  belongs  to  the 
tinctly  recognized  in  Kerrison  v.  Cole,  8  Hon.  Theron  Metcalf  of  Massachusetts, 
East,*  236.  See  also,  Noiton  v.  Simmes,  who  with  his  well-known  acntcness  and 
Hob.  14.  And  in  the  late  case  of  Lcavitt  accuracy  has  pointed  out  the  origin  of  the 
V.  Palmer,  3  Comst.  37,  BronsoRf  J.,  said  :  en-or,  and  shown  its  fallacy.  23  Am.  Jur. 
"It  is  undoubtedly  true  that  where   a  2.    And  it  may  now  be  considered  as 
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ion  that  all  such  agreements  shall  be  wholly  void,  (z)  and  then 
the  contract  is  void  although  a  promissory  note  in  the  hands  of 
an  innocent  indorsee,  (zz)  But,  while  the  law  is  sufficiently 
distinct  where  the  whole  consideration  or  the  whole  promise  is 
illegal,  questions  still  remain,  where  the  illegality  is  but  partial, 
which  can  be  only  determined  by  further  adjudication. 

Where  the  consideration  is  altogether  illegal,  it  is  insufficient 
to  sustain  a  promise,  and  the  agreement  is  wholly  void.  This 
is  so  equally,  whether  the  law  which  is  violated  be  statute  law 
or  common  law.  It  has  been  held  in  England,  (a)  that  where  a 
statute  provided  a  penalty  for  an  act,  without  prohibiting  the 
act  in  express  terms,  there  the  penalty  was  the  only  legal  conse- 
quence of  a  viplation  of  the  law,  and  a  contract  which  im- 
plied or  required  such  violation  was  nevertheless  valid.  But 
Lord  Holt  (b)  denied  the  doctrine ;  and  Sir  James  Mansfield 
established  a  better  rule  of  law,  (c)  holding  that  where  a  statute 
provides  a  penalty  for  an  act,  this  is  a  prohibition  of  the  act 
We  apprehend  that  this  has  always  •been  the  prevailing,  if  not 
the  uncontradicted  rule  of  law,  on  this  subject,  in  this  coun- 
try, (d) 

full  J  established,  that  although  a  contract        (ssr)  Bridge  r.  Hubbard,  15  Mass.  96; 

contain  some  provisions  or  promises  which  Hay  v.  Ayling,  3  E.  L.  &  K.  416,  and 

are  void  by  statute,  yet,  if  it  also  embrace  note. 

other  agreements  which  would  be,  if  stand-        (a)  Comyns  w.  Boyer,  Cro.  Eliz.  485; 

ing  alone,   valid,  they  may  still  be  en-  and  see  Gremare  v.  Lc  Clerk  Bois  Valon, 

forced.     Soc  Monys  v.  Leake,  8  T.  R.  2  Camp.  144. 

411  ;  Kerrison  v.  Cole,  8  East,  231  ;  Doe        (6)  Bartlett  r.  Vinor,  Carth.  252,  Skin, 

f.  Pitcher,  6  Taunt.  359  ;  Greenwood  v.  322.     Holt,  C.  J.,  hero  said  :  —  "  Eveiy 

Bishop  of  London,  5  Taunt.  727  ;  New-  contract  made  for  or  about  any  matter  or 

man  v.  Newman,  4  M.  &  S.  66 ;  Wigg  v.  thing  which  is  prohibited,  and  made  nn- 

Shuttleworth,   13  East,  87 ;    Gaskell  v.  lawful  by  any  statute,  is  a  void  contract, 

King,  11  East,  165;  Howe  v.  Synge,  15  though  tne  statute  itself  does  not  mention 

id.  440;  Tincklcr  v.  Prentice,  4  launt.  that  it  shall  be  so,  but  only  inflicts  a  pen- 

549  ;  Fuller  v.  Abbott,  4  id.  105 ;  Shackel  alty  on  the  offender,  because  a  penalty 

V.  Rosier,  2  Bing.  N.   C.  646 ;  Jones  v.  implies  a  prohibition,  though  there  are  no 

Waite,   5  id.   841.     The  recent  case  of  prohibitory  words  in  the  statute." 
Jarvis  v.  Peck,  1  Hoff.  479,  so  far  as  it        (c)  Drury  v.  Defontaine,  1  Taunt.  136. 
may  be  considered  as  having  recognized        (d)  This  principle  is  sustained  by  nu- 

any  distinction  of  this  kind,  is  not  in  our  merous  adjudged  cases.     Wheeler  t^.  Ras- 

opinion  sound  law.  sell,  17  Mass.  258;  Coombs  v.  Emery,  14 

{z)  Thus,  where  the  statute  declares  a  Maine,  404;  Springfield  Bank  v.  Merrick, 

certain  contract  to  be  "void  to  all  intents  14  Mass.  322;  Russell  v.  De  Grand,  15 

and  purposeswhatever,"  it  has  been /dc^  that  Mass.  39;    Seidenbcndcr  v.    Charles,  4 

if  sucli  a  contract  also  contain  stipulations  Scrg.  &  Rawle,  159 ;  Mitchell  v.  Smith,  1 

not  within  the  intent  of  the  statute,  the  Binn.  118;  Sharps.  Teese,  4  HaLst. 352; 

latter  will  be  considered  void  by  forc«  of  De  Begnis  v.  Armistead,  10  Binn.  107,  3 

the  statute.    See  Croslev  v.  Arkwright,  2  Moore  &  Scott,^  516  ;  Cope  v.  Rowlands, 

T.  R.  603  ;  Dann  v.  Dolman,  5  id.  641.  2  M.  &  W.  149 ;  Fergusson  v.  Norman,  5 
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SECTION    XIIL 

IMPOSSIBLE   CONSIDERATIONS. 


Impossible  considerations  are  wholly  bad  and  insufficient. 
We  have  seen  that  a  consideration  which  one  cannot  perform 
without  a  breach  of  the  law  is  bad,  and  so  is  one  which  cannot 
be  performed  at  all.  (e)    The  reason  is  obvious ;  from  'such  con- 


Bing.  N.  C.  86 ;  Territt  v.  Bartlett,  21  by  ono  not  complying  with  these  requisi- 
Verm.  184 ;  Bancroft  v.  Dumas,  21  Verm,  tions,  as  their  enect  is  only  to  impose  a 
456;  Bell'r.  Qnin,  2  Sandf.  146;  Ebcr-  penalty.  But  where  it  appears  to  be  the 
man  v,  Keitzell,  1  Watts  &  Serg.  181 ;  mtention  of  the  legislature  to  prohibit  a 
Hale  V,  Henderson,  4  Humph.  1 99  ;  £1-  contract  as  well  as  to  impose  a  penalty  for 
kins  V.  Parkhurst,  17  Verm.  105 ;  Brackett  making  it,  such  contract  is  illegal  and  void, 
V.'  HoYt,  9  Fost  264.  —  And  the  re-  although  the  prohibition  be  intended  only 
peal  of  a  prohibitory  act  will  not  per  se  for  purposes  of  revenue.  And  see  Abbott 
render  valid  a  contract  made  during  the  v.  Rogers,  30  E.  L.  &  E.  446. 
existence  of  the  act,  contrary  to  its  provis-  (c)  6  Vin.  Abr.  110,  111,  Condition, 
ions.  But  the  legislature  may  give  a  (C,)  a.  (D,)  a;  1  Rol.  Abr.  419;  Co. 
remedy  by  express  enactment.  Milne  v.  Litt.  *  206,  a ;  2  Bl.  Com.  341 ;  Shep. 
Huber,  3  McLean,  212.  A  recent  appli-  Touch.  164.  See  22  Am.  Jur.  20-22.  In 
cation  of  the  general  principle  of  the  text  Nerot  v.  Wallace,  3  T.  R.  17,  a  promise 
was  made  in  Jackson  v.  Walker,  5  Hill,  was  made  by  the  defendant  to  the  as- 
27.  By  the  laws  of  New  York  eveiy  con-  signecs  of  a  bankrupt,  when  the  latter  was 
tribntion  of  money  intended  to  promote  on  his  last  examination,  thi^t  in  considera- 
the  election  of  any  person  or  ticket  is  pro-  tion  that  the  assignees  would  forbear  to 
hibited  by  the  statute,  (1  R.  S.  136,  §  6,)  have  the  bankrupt  examined,  and  that 
except  for  defraying  the  expenses  of  print*  the  commissioners  would  desist  from  tak- 
ing, and  the  circulation  of  votes,  handbills,  ing  such  examination  touching  monevs 
and  other  papers,  previous  to  such  dec-  alleged  to  have  becu  received  by  the  bank- 
tion ;  and  this,  whether  the  immediate  rupt,  and  not  accounted  for,  he,  the  de- 
purpose  for  which  the  money  is  designed  fendant,  would  pay  such  money  to  the  as- 
be  in  itself  corrupt  or  not.  Accordingly,  signees.  This  promise  was  held  by  the 
where  the  defendant  agreed  to  pay  the  court  to  be  illegal,  as  being  against  the 

ElaintifT  $1000,  in  c4>nsideration  that  the  policy  of  the  bankrupt  laws.  And  Lord 
itter,  who  had  built  a  log  cabin,  would  Kenyan  observed ;  "  I  do  not  say  that  this 
keep  it  open  for  the  accommodation  of  is  nudum  pactum;  but  the  ground  on 
political  meetings  to  farther  the  success  of  which  I  found  mv  judgment  is  this,  that 
certain  persons  nominated  for  members  of  every  person,  who  in  consideration  of 
Congress,  &c.,  it  was  held  that  the  agree-  some  advantage,  either  to  himself  or  to 
ment  was  illegal,  and  could  not  be  en-  another,  promises  a  benefit,  roust  have  the 
forced.  See  also  the  recent  case  of  Can-  power  of  conferring  that  ben^  up  to  the  ex- 
dell  V.  Dawson,  4  C.  B.  376.  In  this  tent  to  which  that  henefil  professes  to  go,  and 
case  the  same  principle  was  applied,  but  that  not  only  in  fouA^  but  in  law.  Now  the 
Wilde,  C.  J.,  intimated  that  statutes  en-  promise  made  by  the  assignees  in  this 
acted  simply  for  the  security  of  the  reve-  case,  which  was  the  consideration  of  the 
nue  did  not  come  within  the  principle,  defendant's  promise,  was  not  in  their 
And  in  Smith  o.  Mawhood,  14  M.  &  W.  power  to  perform,  because  the  commis- 
452,  it  was  held  that  the  excise  act  re-  sioners  had  nevertheless  a  right  to  ex- 
quiring  certain  things  of  dealers  in  tobacco  amine  the  bankrupt.  And  no  collusion  of 
did  not  avoid  a  contract  of  sale  of  tobacco  the  assignees  could  deprive  the  creditors 
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sideration  no  possible  benefit  or  advantage  could  be  derived  to 
the  one  party,  and  no  detriment  to  the  other,  and  if  that  which 
is  offered  or  provided  as  a  consideration  cannot  happen,  the 
mere  words  alone  are  a  nullity.  It  is  undoubtedly  possible,  that 
one  may  make  a  promise  which  it  is  utterly  impossible  to  per- 
form, and  nevertheless  the  promisee  may  derive  a  positive  ad- 
vantage from  the  mere  fact  that  the  promise  is  made.  In  such 
a  case,  supposing  the  transaction  free  from  all  taint  of  fraud, 
this  advantage  would  be  a  good  consideration,  but  not  the 
promise  by  itself. 

But  a  promise  is  not  void,  merely  because  it  is  difficult,  or 
even  improbable.  And  it  seems  that  if  the  impossibility  'ap- 
plies to  the  promisor  personally,  there  being  neither  natural 
impossibility  in  the  thing,  nor  illegality  nor  immorality,  then  he 
is  bound  by  his  undertaking,  and  it  is  a  good  consideration  for 
the  promise  of  another.  (/)     The  reason  of  this  appears  to  be, 

of  the  right  of  examination  which  the  was  to  have  back  the  niachine,  and  in  con- 
commissioners  wonid  procnre  them.  The  sideration  of  the  premises,  and  of  the 
assignees  did  not  stipulate  only  for  their  plaintiff  at  the  reqaest  of  the  defendant 
own  acts,  but  also  that  the  commissioners  promised  to  take  the  machine  and  pa^  the 
should  forbear  to  examine  the  bankrupt ;  balance,  should  there  be  any  default  m  G. 
but  clearly  they  had  no  right  to  tie  up  the  G.in  the  weekly  payments.  It  wasA«2tf  thai 
hands  of  the  commissioners  by  any  such  this  promise  was  nudum  pactum,  and  void, 
agreement."  And  AshursA,  J.,  observed :  And  by  the  court ;  "  The  declaration  affects 
"In  order  to  found  a  consideration  for  a  to  show  the  legal  operation  of  the  agree- 
promise,  it  is  necessary  that  the  party  by  ment.  Now  that  states  that  the  agreement 
whom  the  promise  is  made  should  have  bound  the  defendant  to  take  the  machine, 
the  power  of  carrying  it  into  effect,  and  sec-  not  thepktintiffto  deliver  it.  The  declara- 
ondly,  that  the  thme  to  be  done  should  tion  does  not  even  show  that  it  was  in  the 
in  itself  be  legal.  Now  it  seems  to  me  plaintiff's  power  to  deliver  the  machine, 
that  the  consideration  fojr  this  promise  is  for  it  is  not  stated  that  he  had  ever  got  it 
void,  on  both  these  grounds.  The  as-  back  from  the  original  vendee.  There 
signees  have  no  right  to  control  the  dis-  certainly  is  an  allegation  of  willingness  to 
cretion  of  the  commissioners ;  and  it  would  let  the  defendant  take  the  machine,  but  that 
be  criminal  in  them  to  enter  into  such  an  does  not  appear  to  have  been  in  pursuance 
agreement,  because  it  is  tlieir  dutv  to  ex-  of  any  preexisting  agreement,  nor  docs 
amine  the  bankrupt  fully,  and  the  credi-  the  whole  import  any  obligation  on  the 
tore  may  call  on  them  to  perform  it.  plaintiff  to  let  the  defendant  take  it.  The 
And  for  the  same  reason  the  thing  to  be  declaration  is  therefore  bad,  no  sufficient 
done  is  also  illegal." —  And  so  in  Bates  v.  consideration  for  the  defendant's  promise 
Cort,  2  B.  &  C.  474,  which  may  perhaps  being  shown." 

be  regarded  as  an  extreme  case,  the  dec-  (/)  Sec  Co.  Litt.  206,  a,  n.  1  ;  Piatt 

laration  stated,  that  by  agreement  between  on  Gov.   569 ;  3  Chitty  on  Com.  Law, 

the  plaintiff  and  G.  G.,  the  plaintiff  agreed  101 ;  Blight  v.  Page,  3  B.  &  P.  296.  note ; 

to  sell  and  deliver  to  G.  G.  a  lace  machine  Worsley  r.  Wood,  6  T.  R.  718,  Kenyon, 

for  £220,  to  be  paid  thns  :  £40  on  deliv-  C.  J.     And  see  Tufhell  v.  Constable,  7 

ery,  and  the  residue  by  weekly  payments  Ad.  &  El.  798,  arguendo.     In  this  case 

of  one  pound,  which  were  to  be  paid  to  there  was  a  covenant  to  invest  a  sum  in 

the  defendant  as  trustee  for  the  plaintiff,  bank  annuities,  or  other  government  stock, 

and  in  case  of  any  default  the  plaintiff  in  the  corporate  names  of  the  archdeacon 
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that  if  a  party  binds  himself  to  such  an  undertaking,  he  may 
either  procure  the  thing  to  be  done  by  those  who  can  do  it,  or 
else  pay  damages  for  the  not  doing  it.  The  party' receiving 
such  a  promise  may  know  that  the  promisor  himself  cannot  do 
the  thing  he  undertakes,  but  may  not  know  that  he  has  not 
already  made,  or  has  it  not  in  his  power  to  make,  such  arrange- 
ment with  him  who  can  do  it  as  will  secure  its  being  done. 
He  has  a  right,  therefore,  to  expect  that  it  will  be  done,  and  to 
pay  for  such  promise  or  undertaking,  either  by  his  own  promise 
or  otherwise.  But  if  the  thing  undertaken  is  in  its  own  nature 
and  obviously  impossible,  he  cannot  expect  it  will  be  done  ;  and 
to  enter  into  any  transaction  based  upon  such  undertaking  is  a 
fraud  or  a  folly  which  the  law  will  not  sanction.  Hence,  it 
would  seem  •that  an  engagement  by  one,  entered  into  with  a 
second  party,  that  a  third  party  shall  do  something  which  the 
first  cannot  do,  is  a  good  consideration  for  a  promise  by  the 
second  party,  {g)     The  cases  which  seem  to  oppose  this  rule 


of  C,  the  vicar  of  W.,  and  the  church-  shown,  the  parties  might  go  to  a  court  ot 

wardens  of  W.,  the  dividends  to  be  held  equity  to  restrain  proceedings  in  an  action 

and  received  by  the  archdeacon,  vicar,  and  on  the  covenant,  they  showing  that  they 

churchwardens,  for  the  time  being,  in  trust  had  done  all  in  their  power  to  fulfil  it. 

for  the  support  of  a  parish  school  for  poor  The  testator  in  this  case  must  be  taken  to 

children,  and  in  furtner  trust  for  the  dis-  have  known,  when  he  covenanted,  whether 

position  of  coals,  &c.,  among  poor  persons  the  law  would  permit  a  fulfilment  of  the 

of  the  parish,    //e/c/,  on  general  demurrer  covenant  or  not;   or,  perhaps  it  should 

to  a  declaration,  that  an  action  lay  upon  rather  be  said,  whether  the  course  of  prac- 

such  covenant,  no  impossibility  of  per-  tice  would  or  would  not  allow  it  to  be  car- 

formance  appearing,  inasmuch  as  the  in-  ried  into  effect."  —  So  it  will  be  no  excuse 

vestment  might  at  any  rate  be  lawfully  for  the  non>performance  of  an  agreement 

made  in  the  corporate  names  of  the  present  to  deliver  goods  of  a  certain  quantity  or 

archdeacon,  vicar,    and    churchwardens,  quality,  that  they  could  not  be  obtained  at 

And  Livledcdey  J.,  said,  in  giving  judg-  the  particular  season  when  the  contract 

ment :  "  The  defendants  allege  that  they  was  to  be  executed.     Gilpins  v,  Conscqua, 

cannot  invest  this  stock,  because  the  par-  1  Pet.  C.  C.  91 ;  Youqua  v.  Kixon,  id. 

ties  named  in  the  bequest  are  not  corpo-  221. 

rations  for  that  purpose,  and  the  invest-  (g)  Thus  a  promise  to  procure  the  con- 
ment  could  not  bo  effected  at  the  bank,  sent  of  a  landlord  to  the  assignment  of  a 
But  the  answer  is,  let  them  show  that  they  lease,  is  binding.  Lloyd  v.  Crispe,  .5 
have  applied  at  the  bank  and  to  the  proper  Taunt.  249.  And  where  one  of  several 
officers,  and  that  it  is  impossible  to  make  partners  in  9k  firm  agreed  to  introduce  the 
the  investment  with  tneir  consent.  I  plaintiff  (a  stranger)  into  it,  it  was  decided 
should  say  then  that  no  sufficient  answer  that  the  agreement  was  valid,  although 
was  given,  the  law  not  forbidding  the  the  other  partners  were  ignorant  of  its  ex- 
thing  to  be  done,  and  there  being  no  breach  istcnce,  and  their  assent  was  of  course 
of  moral  duty  involved  in  it,  and  the  de-  essential  to  the  admission  of  the  plaintiff, 
fendants  being  under  covenant  to  perform  McNeill  v.  Reed,  2  Moore  &  S.  89,  S.  C. 
it.    But,  if  an  actual  impossibility  were  9  Bing.  68. 
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are,  generally  at  least,  cases  in  which  the  consideratioa  was  open 
to  the  objection  of  illegality.  (A) 

By  Code  Nap.  B.  3,  tit.  3,  ch.  4,  s.  1,  it  appears  that  while  a 
promise  to  do  an  impossible  thing  is  null,  a  promise  not  to  do 
an  impossible  thing  is  a  sufficient  foundation  for  an  obligation 
which  rests  upon  it.  •  We  have  no  such  distinction  in  the  com- 
mon law. 


SECTION    XIV. 

FAILURE   OF   CONSIDERATION. 

Where  the  consideration  appears  to  be  valuable  and  sufficient, 
but  turns  out  to  be  wholly  false  or  a  mere  nullity,  or  where  it 
may  have  been  actually  good,  but  before  any  part  of  the  con- 
tract has  been  performed  by  either  party,  and  before  any  benefit 
has  been  derived  from  it  to  the  party  paying  or  depositing  money 
for  such  consideration,  the  consideration  wholly  fails,  there  a 
promise  resting  on  this  consideration  is  no  longer  obligatory, 
and  the  party  paying  or  depositing  money  upon  it  can  recover 
it  back,  (i)  But  where  the  *consideration  fails  only  in  part, 
principles  analogous  to  those  which  govern  an  inquiry  into  the 
adequacy  of  a  consideration  would  be  applied  to  it-  If  there 
were  a  substantial  consideration  left,  although  much  dimin- 

(A)  Thus  in  Harvey  r.  Gibbons,  2  Lev.        (/)  Woodwai*d  r.   Cowing,   13  Mas3. 

161,  which  was  a  writ  of  error  on  a  judg-  216  ;  Moses  v.  Macferlan,  2  Burr.  1012 ; 

ment   in   Shrewsbury  court,  where    the  Spring  v.  Coffin,  10  Mass.  34  ;  Lacostc  d. 

plaintiff  declared  that  he  being  bailiff  to  Flotard,  1  Rep.  Const.  Ct.  467 ;  Wharton 

J.  S.,  the  defendant,  in  consideration  that  v.  O'Hara,  2  N.  &  McCord,  65 ;  Peitibone 

he  ux)ul<i  discharge  him  of  £20  dite  to  J.  S.,  v.  Koberts,  2  Root,  258 ;  Boyd  v.  Andcr- 

promiscd  to  expend  .£40  in  repairing  a  son,  1  Overton,  438;  Murray  v.  Carret,  3 

barge    of   the    plaintiffs;  —  verdict    and  Call,  373;  Treat  r.  Orono,  26  Maine,  217; 

judgment  for  the  plaintiff,  upon  nan  as-  Sanford  t*.  Dodd,  2  Day,  437 ;  Colville  v. 

suwpsitf  were  reversed,  the  consideration  Bcsley,  2   Denio,   139.     The  failure  of 

being  illegal,  for  the  plaintiff  cannot  dis-  consideration  must  be  toted.     Charlton  r. 

charge  a  debt  due  to  his  master.   Although  Lay,  5  Humph.  496  ;  Dean  v.  Mason,  4 

this  decision  is  sometimes  cited  as  showing  Conn.  428.     The  measure  of  diunages  in 

that  a  contract  is  void  if  tlie  consideration  such  a  case  is  the  sum  paid  ;  no  allowance 

is  impossible,  yet  it  may  be  rested  more  is  to  \>e  made  for  the  plaintiff's  loss  and 

properly  on  the  ground  that  the  consider-  disappointment.'    Keel  i\  DecuB,  1  N.  & 

ation  was  illegal.     The  same  may  be  said  McCord,  210. 
of  Nerot  v,  Wallace,  3  T.  R.  17,  supra, 
n.  (c),  p.  382. 
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ished,  it  would  still  suffice  to  sustain  the  contract.  But  if  the 
diminution  or  failure  were  such  as  in  effect  and  reality  to  take 
away  all  the  value  of  the  consideration,  it  would  be  regarded  as 
one  that  had  wholly  failed.  But  if  the  consideration,  and  the 
agreement  founded  upon  it,  both  consisted  of  several  parts,  and 
a  part  of  the  consideration  failed,  and  the  appropriate  part  of 
the  agreement  could  be  apportioned  to  it,  then  they  might  be 
treated  as  several  contracts,  and  a  recovery  of  money  paid  be 
bad  accordingly,  (j)  It  is  often  difficult  to  say  whether  a  •con- 
sideration is  divisible  and  capable  of  apportionment,  or  so  en- 
tire that  it  must  stand  or  fall  together.  (A;)     Perhaps  no  better 

(j)  Franklin  v.  Miller,  4  Ad.  &  El.    as  showing,  at  most,  only  a  partial  failure 
605,  LUdedalef  J.    In  this  case  the  decla-    of  performance  by  the  plaintiff,  which  did 
ration  stated  that  defendant,   being  in-    not  authorize  the* defendant  to  rescind  the 
debted  to  certain  persons,  agreed  to  repay    contract.  —  So  in  liitchie  v.  Atkinson,  10 
the  plaintiff  the  amount  of  all  accounts    East,   295,  where  the    master  and    the 
which  he  should  settle  for  defendant ;  and    freighter  of  a  vesjel  of  400  tons  mutually 
also  to   pay  plaintiff'  ;£40   a  quarter  on    agreed  in   writing  that  the  ship,  being 
stated  days,  till  the  said  debts  should  be    every  way  fitted  for  the  voyage,  should 
fully  settled ;  and  plaintiff  agreed  to  ad-    with  all  convenient  speed  proceed  to  St. 
Tance  to  defendant  £1  per  week,  and  cer-    Petersburg,    and    there    load  -  from    the 
tain  other  sums,  out  of  the  sums  of  £40 ;    freighter's  factors  a  complete  cargo  of  hemp 
that,  in  consideration  of  plaintiff's  prom-    and  iron,  and  proceed  therewith  to  London, 
ise,  defendant  agreed  to  perform  the  con-    and  deliver  the  same  on  being  paid  freight 
tract  on  his  part ;  that  plaintiff  paid  debts    for  hemp  5/.9per  ton,  for  iron  58.  a  ton, 
for  defendant  to  divers  persons,  (naming    &c.,  one  half  to  bo  paid  on  right  delivery, 
them,)  to  the  amount  of  £281  ;  that  the    the  other  at  three  months ;  held  that  the 
whole  amount  of  debts  was  not  yet  set-    delivery  of  a  compltte  cargo  was  not  a  con- 
tied  ;  and  that  several  sums  of  £40  had    dition    precedent ;    but  that  the  master 
become  due  from  defendant  under  the    might  recover  frcight  for  a  short  cargo  at 
agreement,  which  had  been  paid  to  the    the  stipulated  rates  per  ton  ;  the  freighter 
amount  of  £160  only,  but  the  rest  were    having  his  remedy  in  damages  for  such 
unpaid.     Plea,  as  to  two  of  the  sums  of    short  delivery.  —  Likewise  in  Koberts  v. 
£40,  that,  before  they  became  due,  plain-    Havelock,  3  B.  &  Ad.  404,  a  ship  outward 
tiff  had  omitted  to  pay  certain  of  the  debts    bound  with  goods,  being  damaged  at  sea, 
due  to  creditors  of  defendant,  (naming    put  into  a  harbor  to  receive  some  repairs 
them,)  other  than  the  creditors  named  in    which  had  become  necessary  for  the  con- 
the  declaration,  which  he  might  have  paid;    tinuance  of  the  voyage,  and  a  shipwright 
and  had  also  omitted,  after  the  last  pay-    was  engaged,  and  undertook  to  put  her 
ment  of  £40,  to  pay  defendant  £1  per    into   thorough   repair.    Before   this  was 
week ;  wherefore  defendant,  in  a  reason-    completed  he  required   payment  for  the 
able  time,  and  before  the  two  sums  in    work  already  done,  without  which  he  re- 
question  were  duo,  rescinded  the  contract,    fused  to    proceed ;    and    the  vessel    re- 
Keplication,  that,  before  and  at  the  time    mained  in  an  unlit  state  for  sailing.  Held, 
of  the  last  pavment  of  £40,  defendant  was    that  the  sliipwright  might  maintain  an 
indebted  to  plaintiff  in  the  sum  of  £50  and    action  for  the  work  already  done,  though- 
more,  in  respect  of  the  moneys  paid  by    the  repair  was  incomplete,  and  the  vessel 
plaintiff  for  defendant  as  in  the  first  count    thereby  kept  from  continuing  her  voyage,, 
mentioned ;  and  that  the  said  £40  was    at  the  time  when  the  action  was  brought, 
insufiicient  to  discharge  the  amount  in        (k)  Thus  in  Adlai*d  v.  Booth,  7  C.  & 
which  defendant  was  so  indebted  to  plain-    P.  108,  it  was  held,  that  where  a  printer 
tiff,  and  for  which  the  agreement  was    has  been  employed  to  print  a  work,  of 
a  security.    Held,  that  the  plea  was  bad,    which  the  impression  is  to  be  a  certain 
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rule  can  be  given,  than  that  if  the  thing  to  be  done  be  in  its 
own  nature  separable  and  divisible,  and  there  be  no  express 
stipalation  or  necessary  implication  which  makes  it  absolately 
one  thing,  and  that  part  which  fails  may  be  regarded,  to  ase  the 
laAgaage  of  the  court  in  one  case,  "  not  as  a  condition  going  to 
the  essence  of  the  contract,"  (/)  in  'such  case  the  failure  does  not 
destroy  the  rights  growing  out  of  the  performance  of  the  residue. 


nnmber  of  copies,  if  a  fire  break  oat  and  might  recover  the  valoe  of  his  work,  on  a 
consume  the  premises  before  the  whole  declaration  for  work  and  labor  and  ma* 
number  have  been  worked  off,  the  printer  terials.  —  The  former  practice  of  compel- 
cannot  recover  any  thing,  althoogh  a  part  lin^  a  party  to  pav  the  full  sum  for  speci- 
have  actually  been  delivered.  While  in  fied  labor,  and  t&en  driving  him  to  his 
Cutler  V.  Close,  5  C.  &  P.  337,  where  a  cross  action  if  the  work  was  not  done  ac- 
party  contracted  to  supply  and  erect  a  cording  to  contract,  was  alluded  to  b^ 
warm  air  apparatus,  for  a  certain  sum,  it  Parke,  B.,  in  Mondel  r.  Steel,  8  M.  &  W . 
was  held,  in  an  action  for  the  price,  (the  870.  In  that  case  it  was  held,  after  ma- 
defenco  to  which  was,  that  the  apparatus  ture  consideration,  that  in  all  actions  for 
did  not  answer,)  that,  if  the  juiy  thought  goods  sold  and  delivered  with  a  warraiity, 
it  was  substantial  in  the  main,  though  not  or  for  work  and  labor,  as  well  as  in  ac- 
auite  so  complete  as  it  might  be  under  tions  for  goods  agreed  to  be  supplied  ac* 
tne  contract,  and  could  be  made  good  at  cording  to  a  contract,  it  is  competent  for 
a  reasonable  rate,  th^  proper  course  would  the  defendant  to  show  how  much  less  the 
be  to  find  *a  verdict  for  the  plaintiff,  de-  subject-matter  of  the  action  was  worth  by 
ducting  such  sum  as  wouid  enable  the  reason  of  the  breach  of  the  contract ;  and 
defendant  to  do  what  was  requisite.  This  to  the  extent  that  he  obtains,  or  is  capable 
question  frequently  arises  on  special  con-  of  obtaining,  an  abatement  of  price  on 
tracts  to  do  certain  work,  ^according  to  that  account,  he  must  be  considered  as 
certain  plans,  or  certain  specifications,  having  received  satisfaction  for  the  breach 
and  the  contract  is  not  strictly  complied  of  contract ;  and  he  is  precluded  from  re- 
with.  Here  is  a  partial  failure  of  consid-  covering  in  another  action  to  that  extent, 
eration,  and  the  plaintiff,  in  seeking  to  but  no  more.  See  also.  Chapel  r.  Hickes, 
recover  for  the  labor  and  materials  ex-  2  C.  &  M.  214.  So  in  Allen  v.  Cameron, 
pended,  will  be  compelled  to  deduct  for  3  Tyrwh.  907,  where  the  plaintiff  cou- 
nts partial  failure,  and  the  defendant  may  tracted  to  sell  and  plant  trees'  on  the  de- 
rely  upon  this  in  reduction  of  damages,  fendant's  land,  and  also  to  keep  them  in 
and  is  not  driven  to  his  cross  action,  order  for  two  years  next  after  the  planting. 
Chapel  V.  Hickes,  2  C.  &  M.  214.  And  it  was  held,  that  evidence  of  non-perform* 
in  such  case  the  plaintiff  is  not  entitled  to  ance  by  the  plaintiff  of  any  part  or  his  con- 
the  actual  value  of  the  work,  per  se,  but  tract,  by  which  the  trees  had  become  of 
only  the  agreed  price  minus  such  a  sum  less  value  to  the  defendant,  was  admissi* 
as  would  complete  the  work  according  to  ble  to  reduce  the  damages  in  an  action  on 
the  contract.  Thornton  r.  Place,  1  M.  &  the  agreement  for  their  price,  and  for 
K.  218.  In  the  case  of  Ellis  v.  Hamlin,  planting  them.  —  liord£llenborough  seems 
3  Taunt.  53,  it  was  held  that  if  a  builder  to  have  laid  down  the  just  rule  on  this 
undertakes  a  work  of  specified  dimensions  subject,  in  Famsworth  r.  Garrard,  1  Camp, 
and  materials,  and  deviates  from  the  38.  It  was  there  held,  that  where  the 
specification,  he  cannot  recover,  upon  a  plaintiff  declares  on  a  qwtntum  meniit  for 
quantum  valebant,  for  the  work,  labor,  and  work  and  labor  done  and  materials  found, 
materials.  the  defendant  may  reduce  the  damages, 
(/)  Lucas  V,  Godwin,  3  Bing.  N.  C.  by  showing  that  the  work  was  improperiy 
746,  Bosanquel,  J.  In  that  case,  the  plain-  done ;  and  may  entitle  himself  to  a  verdict 
tiff  contracted  to  build  cottages  by  the  by  showing  that  it  was  wholly  inadequate 
lOth  of  October ;  they  were  not  finished  to  answer  the  purpose  for  which  it  was 
till  the  1 5th.  Defendant  having  accepted  tmdeitaken  to  be  performed, 
the  cottages,  it  was  held  that  plaintiff 
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But  the  other  party  may  have  his  claim  or  action  for  damages 
arising  from  such  failure,  (m) 


SECTION     XV. 

RIGHTS   OF  A   STRANGER  TO   THE  CONSIDERATION. 

In  some  cases,  in  which  the  consideration  did  not  pass  di- 
rectly from  a  plaintiff,  and  the  promise  was  not  made  directly 
to  him,  it  has  been  made  a  question  how  far  he  *might  avail 
himself  of  it,  and  bring  an  action  in  his  own  name,  instead  of 
the  name  of  the  party  from  whom  the  consideration  moved, 
and  to  whom  the  promise  was  made.  It  seems  to  have  been 
anciently  held  {n)  as  a  rule  of  law,  (though  not  universally 
so,)  (o)  that  no  stranger  to  the  consideration  of  an  agreement 

(m)  Althoach  it  was  formerly  held  that  same  purpose  will  be  further  advanced, 
the  only  remedy  was  by  cross  action,  Tye  and  with  no  additional  evils,  by  adopting 
r.  Gwynnc,  2  Camp.  346 ;  Mogj>^ridgo  v.  a  rule  on  this  subject  equally  broad  m  its 
Jones,  3  id.  38,  yet  the  party  may  now  application  to  cases  of  actions  on  promis- 
resort  to  the  cross  action  or  not,  at  his  sory  notes,  between  the  original  parties  to 
election.  This  subject  was  examined  with  the*  same,  as  to  actions  on  the  original 
much  ability  and  at  great  length  by  contract  of  sale,  and  holding  that,  in  either 
Dewey,  J.,  in  Harrington  t\  Stratton,  22  case,  evidence  of  false  representations  as 
Pick.  510,  where  it  was  hdd  that  in  an  to  the  quality  or  character  of  the  article 
action  by  the  payee  against  the  maker  of  sold,  may  be  given  in  evidence  to  reduce 
a  promissory  note  given  for  the  price  of  a  the  damages,  although  the  article  has  not 
chattel,  it  is  competent  for  the  maker  to  been  retamed  to  the  vendor."  —  See  also, 
prove,  in  reductton  of  damages,  that  the  Mixer  v.  Cobnm,  1 1  Met.  559 ;  Perley  v. 
sale  was  effected  by  means  of  false  repre-  Balch,  23  Pick.  286 ;  Hammat  v.  Eraer- 
sentations  of  the  value  of  the  chattel,  on  son,  27  Maine,  308 ;  Cobum  v.  Ware,  30 
the  part  of  the  payee,  although  the  chattel  Maine,  202  ;  Spalding  v.  Vandercook,  2 
has  not  been  returned  or  tendered  to  him.  Wend.  481 ;  Drew  r.  Towle,  7  Post.  412 ; 
And  the  learned  judge,  in  the  course  of  Albertson  v.  Halloway,  16  Geo.  377.  The 
his  opinion,  said  :  ^*  The  strong  argument  cases  of  Scndder  v.  Andrews,  2  McLean, 
for  the  admission  of  such  evidence  in  re-  464 ;  Pierce  v.  Cameron,  7  Rich.  Law, 
duction  of  damages  in  cases  like  the  pres-  114 ;  Pulsifcr  v.  fiotchkiss,  12  Conn.  234, 
ent,  is,  that  it  will  avoid  circuity  of  action,  and  some  others  seem,  however,  not  in 
It  is  always  desirable  to  prevent  a  cross  accordance  with  this  principle.  See,  how- 
action  where  fiill  and  complete  justice  can  ever,  as  to  this  last  case,  Andrews  v. 
be  done  to  the  parties  in  a  single  suit;  Wheaton,  23  Conn.  112. 
and  it  is  upon  this  ground  that  the  courts  (n)  Crow  v.  Rogers,  1  Str.  592; 
have  of  late  been  diB{K>sed  to  extend  to  Bourne  v.  Mason,  1  Vent.  6,  2  Keb.  457  ; 
the  greatest  length,  compatible  with  the  Bull.  N.  P.  134.  And  in  the  late  case  of 
leeal  rights  of  the  parties,  the  principle  of  Jones  v.  Robinson,  1  Exch.  456,  Parke, 
fdlowing  evidence  in  defence  or  in  reduc-  B.,  says :  **  It  is  true  that  no  stranger  to 
tion  of  damages,  to  be  .introduced,  rather  the  consideration  can  sue." 
than  to  compel  the  defendant  to  resort  to  (o)  Dutton  v.  Poole,  1  Vent.  318,  332 ; 
bis  cross  action.    As  it  seems  to  us,  the  T.  Jones,  103,  2  Lev.  210. 
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could  have  an  action  on  such  agreement,  although  it  were  made 
expressly  for  his  benefit;  and  this  rule  has  been  recognized  and 
enforced  in  modern  times,  {p)  But  it  is  certain  that  if  the 
actual  promisee  is  merely  the  agent  of  the  party  to  be  benefited, 
that  party  may  sue  upon  the  promise,  whether  his  relation  to 
and  interest  in  the  agreement  were  known  or  not.  (^)  This, 
however,  rests  upon  the  ground  that  the  consideration  actually 
moves  from  such  party,  and  that  he  cannot  be  regarded  as  a 
stranger  to  it.  But  it  seems  to  be  held  in  some  recent  cases 
that,  while  the  rule  itself  is  not  denied,  it  would  generally  be 
held  inapplicable  where  the  beneficiary  has  any  concern  what- 
ever in  the  transaction,  (r)  In  some  cases,  the  actual  promisee 
would  •be  considered  only  the  agent  of  the  beneficiary,  and  in 
others  the  beneficiary  would  be  regarded  as  the  trustee  of  the 
party  to  whom  the  promise  was  directly  made,  and,  as  such 
trustee,  might  maintain  an  action  in  his  own  name,  (s)     In  this 

( p)  Price  V.  Easton,  4  B.  &  Ad.  433,  a  consideration  moving  from  the  plaintiff. 

1  Nev.  &  Mann.  303.    In   this  case  the  It  is  said  tliat  such  is  the  rule  of  Uw 

declaration  stated  that  W.  P.  owed   the  hitherto  adhered  to ;  and  to  that  I  agree, 

plaintiff  13/.,  and   that  in  consideration  But  in  an  action  for  money  had  and  re- 

thercof,  and  that  W.  P.,  at  the  defendant's  ceived  there  seldom  is  a  direct  considera- 

requcst,  had  promised  defendant  to  work  tion  moving  from  the  plaintiff.     Suppose 

for  him  at  certain  wages,  and  also,  in  con-  the  case  of  money  sent  to  a  general  agent, 

sideration  of  W.  P.  leaving  the  amount  who  had  promised  to  pay  over  the  money 

which  might  be  earned  by  him  in  the  de-  sent  to   him,  —  in  an  action  against  him 

fondant's  hands,  he,  the  defendant,  under-  by  the  person  for  whose  use  tJiis  money 

took  and  promised  to  pay  the  plaintiff  the  was  sent,  would  it  be  anv  answer  for  him 

said  sum  of  13/.    Averment,  that  W.  P.  to  say,   that  the  consideration  did    not 

performed  his    part    of   the  agreement,  move  from  the  plaintiff  ?    Again,  —  Sup- 

Jndgmcnt  arrested,  because  the  plaintiff  pose  money  is    sent  to  a  banker  for  the 

was  a  stranger  to  the  consideration.    And  payment  ot^  certain  debts,  —  does  not  the 

Littledcdcy  J.,  said  :  "  This  cai>c  is  precisely  consideration  indirectly  move  from    the 

like  Crow  v,  Rogers,  and  must  be  gov-  creditor  whose   particular  debt  is  to  be 

emed  by  it."  paid  by  the  debtor's  sending  the  money  ? 

(q)  As  in  the  familiar  instance  of  prin-  The  debtor  may  be  considered  as  the 
cipals  suing  for  goods  sold  by  their  fac-  agent  of  the* creditor,  and  the  money  paid 
tors,  who  may  be  supposed  perhaps  to  indirectly  to  the  banker  by  the  latter.  So 
have  been  the  principals,  and  to  whom  here,  the  defendant,  though  not  the  gen- 
alone  the  promise  was  made.  Hornby  v,  eral  agent,  became  the  agent  of  Wood,  in 
Lacy,  6  M.  &  S.  166;  Coppin  v.  Craig,  7  this  transaction ;  therefore,  the  considera- 
Taunt.  243 ;  Morris  v.  Cleasby,  1  M.  &  tion  did  move  from  the  plaintiff,  through 
S.  576.  the  instrumentality  of  Wood."  —  See  also, 

(r)  Thus,  in  the  recent  case  of  Lilly  v.  Jones  t;.  Robinson,  1  Exch.  454 ;  Thomas 

Hays,  1  Nev.  &  Perry,  26,  5  Ad.  &  El.  t;.  Thomas,  2  Q.  B.  85 ;  Hinkley  i\  Fowler, 

550,  where  it  was   held  that  if  A  remits  15  Maine,  285;  Carnegie  v.  Morrison,  2 

money  to  B  to  pay  C,  and  B  promises  C  Met.  401  ;  Dolph  r.  White,  2  Kern.  296. 

to  pay  it  to  him,  C  can  maintain  an  action  (s)  In  Pigott  v.  Thompson,  3  B.  &  P. 

against  B  for  money  had  and  received.  149,  Lord  Alvanley  is  reported  to  have 

And  Patteson,  J.,  there  said :  "  The  only  said  :    "  It  is   not  necessary  to  discuss 

question  in  this  case  is,  whether  there  is  whether  if  A  let  land  to  B,  in  considera- 
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country,  the  right  of  a  third  party  to  bring  an  action  on  a 
promise  made  to  another  for  his  benefit  seems  to  be  somewhat 
more  positively  asserted ;  (t)  and  perhaps  it  would  be  safe  to 
consider  this  a  prevailing  rule  with  us. 

But  where  the  promise  is  made  under  seal,  and  the  action 
must  be  debt  or  covenant,  then  it  must  be  brought  in  the  name 
of  the  party  to  the  instrument,  and  a  third  party  for  whose 
benefit  the  promise  is  made  cannot  sue  upon  it  (w) 


SECTION    XVI. 

THE  TIME   OF  THE  CONSIDERATION. 

Considerations  may  be  of  the  past,  of  the  present,  or  of  the 
future.  When  the  consideration  and  the  promise  founded  •upon 
it  are  simultaneous,  then  the  consideration  is  of  the  present 
time ;  the  whole  agreement  is  completed  at  once,  and  the  con- 
sideration and  the  promise  are  concurrent.  When  the  consid- 
eration is  to  do  a  thing  hereafter,  it  is  said  to  be  executory; 
when  the  promise  to  do  this  is  accepted,  and  a  promise  in  re- 
turn founded  upon  it,  this  latter  promise  rests  on  a  sufficient 
foundation,  and  ia  obligatory.       When   the   consideration    is 

tion  of  which  the  latter  promises  to  pay  575  ;    Felton  v.  Dickinson,   10  id.  287. 

the  rent  to  C,  his  executors  and  adminis-  This  question  was  fully  examined  in  the 

trators,  C  may  maintain  an  action  on  that  late  case  of  Camegie.v.  Morrison,  2  Met. 

promise.      I  nave  little  doubt,  however,  381,  by  Shaw,  C.  J.,  the  old  case  of  Dut- 

that  the  action  mi^ht  be  maintained,  and  ton  v.  Poole,  1  Vent.  318,  being  adopted 

that  the  consideration  would  be  sufficient ;  as  pood   law,  and  in  Brewer  r.  Dyer,  7 

though  my  brothers  seem  to  think  diflfer*  Cush.  337,  the  same  doctrine  is  reaffirmed, 

ently  on  this   point.     It  appears  to  me  — In   like  j^nner  the  American  courts 

that  C  would  be  only  a  trustee  for  A,  have  held  thm  a  promise  to  three,  upon  a 

who  might  for  some  reason  be  desirous  consideration  moving  from  them  and  a 

that  the  money  should  be  paid  into  the  fourth  person,  will  support  an  action  by 

hands  of  C.     In  case  of  marriage,  it  is  the  three.     Cabot  v.  Iiaskins,  3  Pick.  83. 

often  necessary  to  make  contracts  in  this  See  also,  Farrow  v.  Turner,   2  A.    K. 

manner,. and  the  personal  action  is  given  Marsh.  496  ;  Crocker  v.  Hi^gins,  7  Conn. 

to  the  trustees  for  the  benefit  of  the  feme  347  ;  Miller  v.  Drake,  1  Cames,  45.     Se« 

covert."  also,  Bigelow  v.  Davis,  16  Barb.  561. 

(f)  See  22  Am.  Jur.  16-20 ;  Hind  r.        (m)  I^rd  Southampton  v.  Brown,  6  B. 

Holdship,   2  Watts,  104;  Arnold  v.  Ly-  &  C.  718;  Offly  v.  Ward,  I  Lev.  235; 

man,  17   Mass.   400;  Bridge  v.  Niagara  Sanders  v.  Filley,  12  Pick.  554;  Johnson 

Ins.  Co.  1  Hall,  247;  Jackson  v.  Mayo,  v.  Foster,  12  Met.  167  ;  Hlnkley  v.  Fow- 

11  Mass.  152,  n.  a.;  Hinkley  v.  Fowler,*  15  ler,  15  Maine,  285. 
Maine,  285 ;  Hall  v.  Marston,  17  Mass. 
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wholly  past,  it  is  said  to  be  executed ;  and  in  relation  to  con- 
siderations of  this  kind,  many  nice  questions  have  arisen. 

It  may  be  stated,  as  the  general  rule,  that  a  past  or  executed 
consideration  is  not  sufficient  to  sustain  a  promise  founded 
upon  it,  unless  there  was  a  request  for  the  consideration  pre- 
vious to  its  being  done  or  made.  This  request  should  be 
alleged  in  a  declaration  which  sets  forth  an  executed  consider- 
ation as  that  on  which  is  founded  the  promise  that  is  sought  to 
be  enforced.  Without  such  previous  request  a  subsequent 
promise  has  no  force;  because  the  consideration  being  entirely 
completed  and  exhausted,  it  cannot  be  considered  that  it  would 
not  have  been  made  or  given,  but  for  a  promise  which  is  subse- 
quent and  independent.  A  familiar  illustration  is  afforded  by 
the  case  of  a  guarantor.  If  one  lends  money  to  another,  and  at 
a  subsequent  time  a  third  party,  who  did  not  request  the  loan, 
and  is  not  bene6ted  by  it,  promises  to  see  that  it  is  repaid,  such 
promise  is  void,  because  no  consideration  passes  from  the  prom- 
isee to  the  promisor.  But  if  the  promisor  requests  the  loan, 
or  if  his  promise  is  made  previous  to  the  loan,  or  at  the  same 
time,  then  it  will  be  supposed  that  the  loan  is  made  because  of 
the  promise.  It  will  also  be  supposed  that  the  promisor  is 
benefited  by  the  loan  because  he  requests  it,  or,  at  least,  that 
the  lender  parts  with  his  money  in  consequence  of  the  promise, 
and  this  is  a  detriment  to  him,  which  is  equally  good  by  way  of 
a  consideration. 

But  this   previous  request  need  not  always  be  express,  or 
j^roved,  because  it  is  often  implied.     As,  in  the  first  place,  where 
one  accepts  or  retains  the  beneficial  result  of  such  voluntary 
service.     Here,  the  law  generally  implies  both  a  previous  re- 
quest and  a  subsequent  promise  of  repayment.     *No  one  can 
•compel  another  to  accept  a  gratuitous  and  unrequested  service ; 
no  one  can  make  himself  the  creditor  of  another,  without  his 
•consent,  or   against   his   will.     But  if  that  other   chooses  to} 
accept  such  service,  or  the  service  being  rendered  voluntarily, 
retains  all  the  benefit  thereof  to  himself,  this  puts  the  service  on 
the  same  footing,  in  the  law,  as  one  rendered  at  request,  and 
^for  which  a  promise  is  made.     The  cases  where  goods  are  sup- 
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plied  to  an  infant,  and  the  father  is  held  responsible,  often  fall 
within  this  rule,  (v) 

And,  in  the  second  place,  where  one  is  compelled  to  do  for 
another  what  that  other  should  do,  and  was  compellable  to  do.- 
Here  also  the  law  implies  not  only  a  previous  request  that  the 
thing  should  be  done,  but  also  a  promise  to  compensate  for  the 
doing  of  it.  (w)     As  where  one  is  surety  for  •another,  and  pays 


(r)  Thus  in  Law  f.  Wilkin,  6  Ad.  &  El.  money.  HuflF  r.  Nickerson,  27  Maine, 
718,  which  was  an  action  against  a  father  106.  —  But  if  one  build  a  house  for  his 
for  goods  supplied  his  minor  son,  who  was  own  convenience  on  the  land  of  another, 
away  at  school.  The  only  evidence  to  by  his  permission,  there  is  no  implied 
ciiai^  the  father  was,  that  the  boy,  when  agreement  on  the  part  of  the  owner  of  the 
he  went  home  for  the  holidays,  took  the  land  to  pay  the  value  of  such  house, 
clothes  with  him,  but  was  not  wearing  Wells  v.  Banister,  4  Mass.  514.  Neither 
them  ;  and  that  he  returned  to  school  with  can  a  school  district  be  held  liable  for  un- 
them.  Coleridge  f  J.  t  said:  —  "The  de-  authorized  repairs  upon  their  school-house, 
fendant's  son  was  sent  to  school  in  want  from  the  fact  that  they  afterwards  used 
of  clothes.  When  they  were  supplied,  and  the  house  ;  for  this  acceptance  and  hold- 
he  went  home  w^ith  them,  we  are  not  to  ing  ofthe  repairs  cannot  be  considered  as 
assume  that  he  concealed  them.  My  voluntary,  Ixicause  the  house  could  not 
brother  Storks,  admits  that,  if  the  father  well  be  used  without  making  use  of  the  re- 
had  seen  them,  an  implied  authority  pairs.  Davis  v.  Bradford,  24  Maine,  349. 
would  Ix;  shown."  So  in  the  Fishmonger's  —  So  the  law  will  not  imply  a  promise  on 
Co.  V.  Robertson,  5  M.  &  G.  192,  Tiridal,  the  part  of  a  pauper  to  pay  from  his  estate 
C.  J.,  said  if  persons  receive  a  lienefit  fronA  moneys  expended  by  the  town  of  his  set- 
a  contract  on  which  they  would  not  b<n  tlement  for  his  support.  Charlestown  v. 
originally  bound,  this  would  bind  thcm,l  Hubbard,  9  New  Hamp.  195;  Deer  Isle 
and  render  them  liable  for  the  fulfilment  f  v.  Eaton,  12  Mass.  328. 
ofthe  contract.  Doe  v.  Tanierc,  13  Jur.l  {w)  Jelfcrys  v.  Gurr,  2  B.  &  Ad.  833; 
119.  So  where  one  built  a  school-house)  Pownal  v.  j^errand,  6  B.  &  C.  439.  In 
under  a  contract  with  persons  assuming  to  j  this  case  the  indorser  of  a  bill,  being  sued 
act  fu  a  district  committee,  but  who  had)  by  the  holder,  paid  him  part  of  the  sum 
in  fact  no  authority,  vet  a  district  school f  mentioned  in  the  bill ;  audit  was Ae/r/ that 
was  afterwards  kept  in  it  by  direction  ofi  he  might  recover  the  same  from  the  ac- 
the  authorized  school  agent,  this  was  ht'ld\  ceptor  in  an  action  for  money  paid  to  his 
to  be  an  acceptance  of  the  house  by  the  I  use.  And  Bavley,  J.,  said  :  **  The  law  is 
district,  and  they  were  held  liable  to  payj  that  a  party,  by  voluntarily  paying  the 
the  reasonable  value  of  the  building.  Ab-  debt  of  another,  does  not  acquire  any  right 
bot  V.  Hermon,  7  Grcenl.  (Bennett's  Ed.)  of  action  against  that  other ;  but  if  I  pay 
118,  and  note.  See  also,  Roberts  v,  Mor-  your  debt  because  I  am  forced  to  do  so, 
9ton,  20  Maine,  275  ;  Hayden  v.  Madison,  then  1  may  recover  the  same  ;  for  the  law 
7  Greenl.  76  ;  Weston  v.  Davis,  24  Maine,  raises  a  promise  on  tlie  part  of  the  person 
374;  Hatch  r.  Purcell,  1  Foster,  544;  whose  debt  1  pay,  to  reimburse  me.  That 
Newell  V,  Hill,  2  Mete.  180.  So  if  a  con-  principle  was  fully  established  in  the  case 
veyance  of  an  interest  in  land  be  made  in  of  Exall  v.  Partridge,  8  T.  R.  308." 
the  common  form  of  a  quitclaim  deed,  —  Grissell  v.  Robinson,  '3  Bing.  N.  C. 
containing  this  stipulation,  —  "provided  10.  In  this  case  the  plaintiffs,  having 
said  grantee  shall  pay  said  grantor  or  his  agreed  with  the  defendant  to  give  him  a 
assigns,  twenty-two  elollara  annually  from  lease  of  certain  premises,  caused  their  at- 
this  date  on  demand  " —  until  tlie  happen-  tomey  to  prepare  the  lease,  and  paid  him 
ing  of  a  certain  event ;  and  the  grantee  for  it ;  and  afterwarfls  brought  their  tiction 
holds  under  the  deed,  but  fails  to  make  the  against  the  defendant  to  recover  the 
annual  payments  when  demanded  ;  the  amount  so  paid,  and  declared  in  assumpsit 
grantor  may  sustain  an  action  of  assump-  for  money  paid  by  them  for  the  defend- 
ait  against  the  grantee,   to  recover  the    ant's  use.    It  was  held  that  they  were  en- 
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the  debt  which  the  other  owes.  Here  the  surety  can  recover 
what  he  pays,  without  proving  that  the  principal  debtor  either 
requested  him  to  pay  the  money,  or  promised  to  repay  him  ;  for 
the  law  implies  all  this.  In  receiving  him  as  surety,  or  in 
requesting  him  to  become  his  surety,  he  will  be  considered  as 
having  requested  him  to  pay  the  debt ;  and  if  such  request  to 
pay  the  debt  were  express,  the  general  principles  of  law  would 
imply  the  promise  of  repayment  The  compulsion  in  this  case 
must  be  a  legal  one ;  or,  in  other  words,  there  must  be  an  obli- 
gation which  the  law  will  enforce,  (x) 

•And,  in  the  third  place,  where  one  does  voluntarily,  and 
without  request,  that  which  he  is  not  compellable  to  do,  for  an- 
other who  is  compellable  to  do  it.  As  if  one  who  is  not  surety, 
nor  bound  in  any  way,  pays  a  debt  due  from  another.  He  has 
not  the  same  claim  and  right  as  if  he  had  been  compellable  to 
pay  this  debt.  For  now  the  law,  if  there  be  a  subsequent 
promise  to  repay  the  money,  will  indeed  imply  the  previous 
request,  as,  if  there  had  been  a  previous  request,  it  would  have 
implied  a  subsequent  promise ;  but  it  will  not  imply  both  the 
promise  and  the  request,  as  in  the  former  case,  (y)     The  reason 

titled  to  recover,  the  evidence  showing  are  not  liable  in  defaalt  of  the  principal ; 
that  it  was  the  custom  for  the  landlord's  they  are  all  primarily  liable,  and  are  all 
attorney  to  draw  the  lease,  and  for  the  les-  equally  so.  This  was  not  a  payment 
see  to  pay  for  it.  /'arA:,  J.,  said:  ''As  the  made  voluntarily,  bat  was  a  payment  in 
plaintiffs  were  liable  to  their  own  attorney  discharge  of  a  debt  due  on  an  instrument 
m  the  6rst  instance,  and  all  the  evidence  on  which  the  defendant  was  liable." 
shows  that  according  to  the  custom,  the  de-  (y)  Wing  v.  Mill,  1  B.  &  Aid.  104. 
fendant  is  nltimatcly  bound  to  pay  for  the  In  this  case  a  pauper,  residing  in  the  par- 
lease,  he  must  ha  taken  to  have  impliedly  ish  of  A,  received,  during  illness,  a  weekly 
assented  to  tne  payment  made  by  the  plain-  allowance  from  the  parish  of  B,  where  he 
tiffs,  and  the  action  lies  for  money  paid  to  was  settled.  Uddj  that  an  apothecanr, 
his  use."  See  also  Da  vies  r.  Humphreys,  who  had  attended  the  paupKer,  migot 
6  M.  &  W.  153.  maintain  an  action  for  the  amount  of  his 
(t)  Pitt  V.  Purssord,  8  M.  &  W.  538.  bill  against  the  overseer  of  B,  who  ex- 
In  this  case  one  of  two  persons,  who,  as  pressly  promised  to  pay  the  same. — But 
sureties  for  a  third,  signed  together  with  without  such  express  promise,  such  action, 
the  principal  a  joint  and  several  promis-  it  seems,  could  not  be  maintained.  Payn> 
8ory  note,  on  the  note  becoming  due,  paid  tcr  v.  Williams,  1  Cr.  &  M.  819.  In  tnifl 
the  amount,  though  no  demand  had  been  case  a  pauper  whose  settlement  was  in  the 
made  or  action  brought  against  him  by  the  parish  of  A,  resided  in  the  parish  of  B, 
holder.  It  was  held  that  such  payment  and  whilst  there  received  relief  from  the 
could  not  be  considered  voluntary,  and  parish  of  A,  which  relief  was  afterwards 
that  he  might  sue  his  cosurety  for  contri-  discontinued,  the  overseers  objecting  to 
bution.  And  Alderson,  B.,  said :  "  This  pay  any  more  unless  the  pauper  moved 
is  not  a  voluntary  payment,  nor  is  it  like  mto  his  own  parish.  The  pauper  was 
the  case  where  one  is  liable  as  principal  subsequently  taken  ill  and  attended  by 
and  another  as  surety.    Here  the  sureties  an  apothecary,  who,  afber  attending  him 
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is,  that  the  debtor  shall  not  be  obliged  to  accept  another  party 
as  his  creditor  without  his  consent.  He  owes  some  one ;  and 
he  may  have  partial  defences,  or  other  reasons  for  wishing  to 
arrange  the  debt  with  him  and  not  another;  and  if  another 
comes  in  without  request  or  necessity  and  pays  the  debt,  the 
debtor  is  not  obliged  to  substitute  him  in  the  place  of  his  orig- 
inal creditor  •unless  he  chooses  to  do  it.  But  he  may  do  this 
if  he  so  wishes ;  and  if,  after  the  debt  is  paid  by  this  third  party, 
the  debtor  choose  to  promise  him  repayment,  he  is  held  to  such 
promise,  and  the  consideration,  although  executed,  is  sufficient, 
for  the  law  implies  a  previous  request;  or,  what  is  the  same 
thing,  will  not  permit  the  debtor  to  deny  the  allegation  of  such 
request  in  the  declaration. 

It  is,  however,  to  be  observed,  that  where  the  law  implies 
both  the  previous  request  and  also  a  subsequent  promise,  there 
no  other  promise  than  that  which  is  so  implied  can  be  enforced, 
if  the  consideration  for  the  promise  be  an  executed  one.  {z)    In 

nine  weeks,  sent  a  letter  to  the  overseers  agreement,  whereby,  after  reciting  that  one 
of  A,  upon  the  receipt  of  which  they  di-  W.  in  his  lifetime  mortgaged  certain  prem- 
rected  the  allowance  to  be  renewed,  and  ises  to  R.  &  B.  to  secure  £3,500 ;  that 
it  was  continued  to  the  time  of  the  pau-  R.  and  B.  required  W.  |b  procure  the 
per's  decease.  Held,  that  the  overseers  of  plaintiff  to  join  him  in  a  bond,  as  a  collat- 
A  were  liable  to  pay  so  much  of  the  apoth-  eral  security  for  that  sum  and  interest; 
ecary's  bill  as  wits  incurred  after  the  letter  that  the  defendant  had,  since  the  death 
was  received.  And  Bayhy,  B.,  said  :  "  I  of  W.,  taken  upon  himself  the  roanage- 
am  of  opinion  that  the  parish  is  liable,  and  ment  of  the  estate  of  W.,  and  had  paid 
that  the  plaintiff  can  maintain  the  present  to  R.  and  B.  £3,370 ;  that  the  plain- 
action.  The  legal  liability  is  not  alone  tiff  had  been  called  upon  as  surety,  and 
sufficient  to  enable  the  party  to  maintain  had  paid  to  R.  and  B.  £130  ;  that  the 
the  action,  without  a  retainer  or  adoption  defendant  had  repaid  him  £48,  leaving 
X)f  the  plaintiff  on  the  part  of  the  parish.  £82  due;  that  the  defendant  had  agreed 
The  legal  liability  of  the  parish  does  not  to  repay  the  plaintiff  the  £82  out  of  the 
give  any  one  who  chooses  to  attend  a  pau-  moneys  which  might  arise  from  the  sale 
per  and  supply  him  with  medicines  a  right  of  the  mortgaged  premises,  and  in  the  mean 
to  call  on  them  for  payment.  It  is  their  time  to  appropriate  the  rents  towards  pay- 
duty  to  see  that  a  proper  person  is  em-  ment  of  the  same,  as  the  plaintiff'  had  a 
ployed,  and  they  are  to  have  an  option  lien  upon  the  premises  for  tne  same ;  that 
who  the  medical  man  shall  be.  Wing  v.  the  defendant  had  requested  the  plaintiff 
Mill  does  not  go  the  length  of  saying  that  to  release  and  convey  all  his  estate  and 
a  mere  legal  liability  is  enough  ;  there  interest  in  the  premises  to  A.  and  L.,  and 
must  be  a  retainer  or  adoption.  In  that  that  that  he  had  alreadu  done,  reserving  to 
case  the  parish  officers  were  aware  of  the  himself  a  lien  on  the  saiapropertii^  —  it  waa 
attendance,  and  sanctioned  it,  because  they  witnessed  that,  in  consideration  of  the 
applied  to  him  to  send  in  his  bill."  See  plaintifTs  having  paid  the  £130  to  R.  & 
further,  Doty  v.  Wilson,  14  Johns.  378  ;  B.  in  part  dischaiye  of  the  mortgage,  and 
Gleason  v.  Dyke,  22  Pick.  393  ;  Dear-  in  consideration  of  his  having  released  and 
bom  t*.  Bowman,  3  Mete.  155.  conveyed  all  his  estate  and  interest  in  the 
(z)  Kaye  v.  Dutton,  7  M.  &  G.  807.  premises  to  A.  &  L.,  and  in  order  to  secure 
This  was  an  action  of  assumpsit  upon  an  to  the  plaintifi'  the  repayment  of  the  £82, 
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other  words,  no  express  promise  made  after  a  ^consideration  has 
been  wholly  executed,  and  founded  wholly  upon  that  consider- 
ation, can  be  enforced,  if  it  differs  from  the  promise  which  the 
law  implies.     Otherwise  there  would  be  two  distinct  and  per- 

the  defendant  undertook  and  agreed  with  detriment  to  himself,  or  conferred  a  bene- 
thc  plaintiff  to  pay  him  the  same,  with  in-  fit  on  the  defendant,  at  his  requesty  under 
terest,  out  of  the  proceeds  of  the  premises  circumstances  which  would  not  raise  any 
when  sold,  and,  in  the  mean  time,  to  ap-  implied  promise.     In  such   cases  it  ap- 
propriate the  rents  in  liquidation  of  the  pears  to  have  been  held,  in  some  instances, 
same.     The  declaration  then  stated  that,  that  the  act  done  at  the  request  of  the  party 
in  consideration  of  the  premises,  the  do-  charged  is  a  sufficient  consideration  to 
fendant  promised  the  plaintiff  to  perform  render  bindini^  a  promise  afterwards  made 
the  agreement;  and  alleged   for  breach,  by  him  in  respect  of  the  act  so   done, 
that,  although  the  defendant  had  received  Hunt  v.  Bate,  and  several  cases  mentioned 
rents  to  a  sufficient  amount,  he  had  failed  in  the  margin  of  the  report  of  that  case, 
to  pay.     lieldy  that,  inasmuch  as  the  dec-  seem  to  go  to   that  extent ;  as  also  do 
laration  did  not  show  that  the  plaintiff  had  some  others  collected  in  Rolle,  Abr.  ^Ir- 
an jr  interest  in  the  premises,  except  that  Hon  sur  Case,  (Q)" — So  in  Jackson  r. 
which  he  reserved,  his  release  and  convey-  Cobbin,  8  M.  &  W.  790,  a  declaration  in 
ance,  though  executed  at  the  defendant's  assumpsit  stated,  in  substance,  that  the  de- 
request,  formed  no  legal  consideration  for  fendant  agreed  to  let,  and  the  plaintiff  to 
the  promise  alleged  to  have  been  made  by  take,  a  certain  messuage  and  premises  on 
the  latter.     And  Tindal,  C.  J.,  in  that  certainspecifiedtenns,  and  that  q/?a*iwirds, 
case  said  :  "  Two  objections  were  made  to  in  consideration  of  the  premises,  and  that 
the  declaration  —  first,  that  it  did  not  show  the  plaintiff,  at  the  request  of  the  defendant^ 
anv  consideration  for  the  promise  by  the  had  promised  the  defendant  -to  perform  his 
defendant ;    secondly,   that    the  promise  part  of  the  agreement,  the  defendant  prom- 
was  laid  in  respect  of  an  executed  consid-  ised  the  plaintiff  to  perform  his  part  of  the 
eration,  but  was  not  such  a  promise  as  ag;reement,  and  that  he  then  had  power  to 
would  have  betn  implied  by  law  from  that  let   the  messuage  and   pi^^mises  to  the 
consideration  ;  and  that,  in  point  of  law,  plaintiff,  without  restriction  as  to  the  purpose 
an  executed  consideration  will  support  no  for  which  the  same  shouid  be  used  and  oocti- 
promise,  although  express,  other  tnan  that  pied.    Held,  on    special    demurrer,  that 
which  the  law  itself  would  have  implied,  such  a  promise  could  not  be  implied  from 
The  cases  cited  by  the  defendant,  namely,  the  relation  of  the  parties,  and  that  the 
Brown  v.  Crump,  1  Marsh.  567,  6  Taunt,  consideration  alleged  was  insufficient  to 
300  ;  Granger  r.  Collins,  6  M.  &  W.  458 ;  sustain  it.     See  a&o,  Hopkins  v.  Liogan, 
Hopkins  t;.  Logan,  5  M.  &  W.  241  ;  Jack-  5  M.  &  W.  241 ;  Lattimore  v.  Garrard,  I 
son  V.  Cobbin,  8  M.  &  W.  790;  and  Ros-  Exch.  809.    In  Roscorla  v.   Thomas,  3 
'  corla  V.  Thomas,  3  Q.  B.  234,  2  Gale  &  Q.  B.  235,  the  declaration  stated  that,  in 
D.  508,  certainly  support  that  proposition  consideration  that  plaintiff,  at  tlie  request 
to  tliis  extent, — that,  where  the  consider-  of  defendant,  had  bought  a  horse  of  de- 
ation  is  one  from  which  a  promise  is  by  fendant  at  a  certain  price,  defendant  prom- 
law  implied,  there  no  express  promise  ised  that  the  horse  was  free  from  vice ;  but 
made  in  respect  of  that  consideration  after  it  was  vicious.     Held  bad,  on  motion  in 
it  has  been  executed,  differing  from  that  arrest  of  judgment ;  for  that  the  executed 
which  by  law  would  be  implied,  can  be  en-  consideration,  though  laid  with  a  request, 
forced.    But  those  cases  may  have  pro-  neither  raised  by  implication  of  law  the 
cceded  on  the  principle  that  the  consider-  promise  charged  in  the  declaration,  nor 
ation  was  exhausted  by  the  promise  im-  would  support   such   promise,  assuming 
plied  by  law,  from  the  Very  execution  of  it  (as  must  be  assumea  on  motion  in  ar- 
it ;  and,  consequently,  any  promise  made  rest  of  judgment),  to  be  express.    But  we 
afterwards  must  be  nudum  pactum^  there  think  this  case  goes  too  far,  in  saying  a 
remaining  no  consideration  to  support  it.  consideration   which  would  not  raise  an 
But  the  case  may,  perhaps,  be  different  implied  promise  would  not  sustain  lui  ex- 
where  there  is  a  consideration  from  which  press  one.     See  the  observations  of  2Tn- 
no  promise  would  be  implied  by  law  ;  that  dal,  C.  J.,  in  Kaye  v.  Dutton,  cited  above, 
is,  where  the  party  suing  has  sustained  a 
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haps  antagonistic  promises  resting  upon  one  consideration.  From 
what  haa  been  said  it  will  be  seen  that,  where  the  considera- 
tion is  wholly  executed,  the  law  implies  in  some  cases  a  previous 
request,  provided  a  promise  be  proved ;  but  will  not  imply  a 
request  and  thence  imply  a  promise.  On  the  other  hand,  wher- 
ever the  law  implies  the  •promise,  there  it  will  also  imply  a  re- 
quest ;  and  hence  it  may  be  said  that  express  request  is  unnec- 
essary where  the  law  implies  a  promise,  (a) 

*"  (a)  It  follows  from  what  is  stated  in  the  eration  execated  and  past,  —  as,  in  the 
text  that  in  declaring  on  an  execated  con-  present  case,  the  service  performed  by  the 
sideration,  it  is  not  necessary  to  allege  a  plaintiff  for  the  testator  in  his  lifetime,  for 
precedent  reqaest  where  the  law  will  im-  several  years  then  past,  —  is  not  sufficient 
ply  a  promise  without  a  request.  See  Os-  to  maintain  an  assumpsit,  unless  it  was 
Dome  V,  Kogers,  1  Wms.  Saund.  264,  n.  moved  by  a  precedent  request,  and  so 
1,  as  corrected  by  the  learned  note  of  Mr.  laid.'  The  sbitement,  according  to  mod- 
Sergeant  Manning,  appended  to  the  case  em  practice,  of  the  accrual  of  a  debt  for, 
of  Fisher  v.  Pyne,  1  Man.  &  Gr.  265.  or  the  making  of  a  promise  for  the  payment 
According!^',  in  Victors  v.  Davies,  12  M.  of,  the  price  of  goods  sold  and  delivered, 
&  W.  758,  It  was  field  that  in  a  declaration  or  for  tlie  repayment  of  money  lent,  as  be- 
for  money  lent,  it  is  not  necessary  to  aver  ing  in  consideration  of  goods  sold  and  de- 
that  the  money  was  lent  at  the  defendant's  livered,  or  money  lent  to  the  defendant,  at 
request.  Parke,  B,  "  There  is  a  very  his  request,  is  conceived  to  be  an  inartifi- 
leamed  note  of  my  brother  Manning  on  cial  mode  of  declaring.  £vcn  where  the 
this  subject,  in  which  he  goes  into  the  consideration  is  entirely  past,  it  appears 
whole  law  with  respect  to  alleging  a  re-  to  be  unnecessary  to  allege  a  request,  if 
quest,  and  points  out  the  error  into  which  the  act  stated  as  the  consideration  cannot, 
Mr.  Sergeant  Williams  appears  to  have  from  its  nature,  have  been  a  gratuitous 
fallen  in  his  comment  upon  Osbonie  v.  kindness,  but  imports  a  consideration  per 
Rogers.  The  note  is  thus :  '  The  consider-  se.  It  being  immaterial  to  the  right  of 
ation  being  executory,  die  statement  of  the  action  whether  the  bargain,  if  actually  con- 
request  in  the  declaration,  though  men-  eluded  and  executed,  or  the  loan,  if  made, 
tioned  in  the  undertaking,  appears  to  have  and  the  moneys  actually  advanced,  was 
been  unnecessary.  In  Osborne  v.  Kogers  proposed  and  urged  by  the  buyer  or  by 
the  consideration  of  a  promise  is  laid  to  the  seller,  by  the  borrower  or  by  the 
be  that  the  said  Kobert,  at  the  special  in-  lender.  Vide  Kastall's  Entries,  tit.  '  Det- 
Btance  and  request  of  the  said  William,  te ; '  and  Co.  £nt.  tit.  *  Debt.'  There 
would  serve  the  said  William,  and  bestow  cannot  be  a  claim  for  money  lent  unless 
his  care  and  labor  in  aiMl  about  the  busi-  there  be  a  loan,  and  a  loan  imports  an 
nes  of  the  said  William  ,*  and  the  declar  obligation  to  pay.  If  the  money  is  ae- 
ration alleges,  that  Robert,  confiding  in  the  cepted,  it  is  immaterial^whether  or  not  it 
said  promise  of  William,  afterwards  went  was  asked  for.  The  same  doctrine  will 
into  the  service  of  William,  and  bestowed  not  apply  to  money  paid ;  because  no 
his  care  and  labor  in  and  about,'  &c.  man  can  be  a  debtor  for  money  paid,  uu- 
Here  the  consideration  is  clearly  executory,  less  it  was  paid  at  his  request.  W  bat  my 
yet  Mr.  Sergeant  Williams,  in  a  note  to  brother  Manning  sap,  in  the  note  to 
the  words  *  at  the  special  instance  and  re-  which  I  have  referred,  is  perfectly  correct." 
quest,'*  says,  *  these  words  are  necessary  to  And  see  Acome  v.  The  American  Mineral 
be  laid  in  the  declaration,  in  order  to  sup-  Co.  1 1  How.  Pr.  Reps.  24. 
port  the  action.    It  is  hold,  that  a  consid-  ' 
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CHAPTER  II. 

ASSENT  OF  THE  PARTIES. 

Sect  I. —  What  Vie  Assent  must  be. 

There  is  no  contract,  unless  the  parties  thereto  assent;  and 
they  must  assent  to  the  same  thing,  in  the  same  sense,  (b)  A 
mere  assent  does  not  suffice  to  constitute  a  contract,  for  there 
may  be  an  assent  in  a  matter  of  opinion,  or  in  some  fact  which 
is  done  and  completed  at  the  time,  and  therefore  leaves  no  obli- 
gation behind  it.  But  a  contract  requires  the  assent  of  the 
parties  to  an  agreement,  and  this  agreement  must  be  obligatory, 
and,  as  we  have  seen,  the  obligation  must,  in  general,  be  mutual. 
This  is  sometimes  briefly  expressed,  by  saying  that  there  must 
be  "  a  request  on  the  one  side  and  an  assent  on  the  other."  {c) 
A  mere  affirmation,  or  proposition,  is  not  enough.  Nor  is  this 
any  more  a  contract  if  it  be  in  writing  than  if  spoken  only,  (d) 

(h)  Hazard  v.  New  England  Marine  Ins.  Hntchi»)n  v.  Bowker,  5  M.  &  W.  535 ; 

Co.  1  Sumner,  218.    In  Brace  r.  Pearson,  Hamilton  v.  Terry,  10  E.  L.  &  E.  473. 

3  Johns.  534,  it  was  held  that  if  a  person  (r)  Tindal^  C.  J.,  in  Jackson  r.  Gidlo- 

sendB  an  order  to  a  merchant  to  send  him  way,  5  Bing.  N.  C.  75. 

a  particular  quantity  of  goods  on  certain  (d)  Tucker  v.  Woods,  12  Johns.  190. 

terms  of  credit,  and  the  merchant  sends  a  See  also,  Bnice  r.  Pearson,  3  Johns.  534 ; 

less  quantity  of  goods,  at  a  shorter  credit ;  Tuttle  v.  Love,  7  Johns.  470 ;  Weeks  r. 

and  the  goods  sent  are  lost  by  the  way,  Tybald,  Noy,  R.  11 ;  1  Rol.  Abr.  6,  (M,) 

the  merchant  must  hear  the  loss,  /or  there  pi.  1.  —  To  render  a  proposed  contract 

is  no  contract,  express  or  implied,  between  binding,  there  must  be  an  accession  to  its 

the  parties.     So  where  shingles  were  sold  terms  by  both  parties,  —  a  mere  voluntaiy 

and  delivered  at  $3.25,  but  there  was  a  compliance  with  its  conditions  by  one  who 

dispute  as  to  whether  the  $3.25  was  for  a  had  not  previously  assented  to  it  does  not 

bunch  or  for  a  thousand  ;  it  was  held,  that,  render  the  other  liable  on  it.    Johnston  r. 

unless  both  parties  had  nnderstandingly  Fesster,  7  Watts,  48 ;  Ball  r.  Newton,  7 

assented  to  one  of  those  views,  there  was  Cush.  599 ;  and  see  ^e  late  case  of  Mey- 

no  special  contract  as  to  the  price.  Greene  nell  v,  Surtees,  31  £.  L.  &  £.  475.    In 

V.  Bateman,  2  W.  &  M.  359.   See  further,  this  case  certain  parties  were  desirous  of 

Tuttle  r.  Love,  7  Johns.  470 ;  Eliason  v.  constructing  a  railway  on  the  way-leara 

Henshaw,  4  Wheat.  225 ;  Falls  v.  Gaither,  principle,  and  for  that  purpose  entered 

9  Porter,  605;  Keller  v,  Tbarrn.  3  Cal.  147 ;  into  negotiations  with  a  land-owner,  and 
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It  becomes  a  contract  only  when  •the  proposition  is  met  by  an 
acceptance  which  corresponds  with  it  entirely  and  adequately. 

Many  cases  turn  upon  the  question  whether  this  assent  to 
the  proposition  was  entire  and  adequate.  The  principle  may 
be  stated  thus.  The  assent  must  comprehend  the  whole  of  the 
proposition,  it  must  be  exactly  equal  to  its  extent  and  pro- 
visions, and  it  must  not  qualify  them  by  any  new  matter.  Thus, 
an  oifer  to  sell  a  certain  thing,  on  certain  terms,  may  be  met  by 
the  answer,  "  I  will  take  that  thing  on  those  terms,"  or  by  any 
answer  which  means  this,  however  it  may  be  expressed ;  and, 
if  the  proposition  be  in  the  form  of  a  question,  as,  ^  I  will  sell 
you  so  and  so,  will  you  buy  ?  "  the  whole  of  this  meaning  may 
be  conveyed  by  the- word  "  Yes,"  or  any  other  simply  affirma* 
tive  answer.     And  thus  a  legal  contract  is  completed. 

But  there  are  cases  where  the  answer,  either  in  words  or  in 
effect,  departs  from  the  proposition  ;  or  varies  the  terms  of  the 
offer ;  or  substitutes  for  the  contract  tendered,  one  more  satis- 
factory to  the  respondent.  In  these  cases  there  is  no  assent,  and 
no  contract.  The  respondent  is  at  liberty  to  accept  wholly ;  or 
to  reject  wholly ;  but  one  of  these  things  he  must  do;  for  if  he 
answers,  not  rejecting,  but  proposing  to  accept  under  some 
modifications,  this  is  a  rejection  of  the  offer.  The  party  mak- 
ing the  offer  may  renew  it ;  but  the  party  receiving  it  cannot 
reply,  accepting  with  modifications,  and  when  these  are  rejected, 
again  reply,  accepting  generally,  and  upon  his  acceptance  claim 
the  right  of  holding  the  other  party  to  his  first  offer. 

An  answer  or  a  compliance  has  been  sometimes  held  insuf- 
ficient to  make  a  contract,  where  the  difference  of  terms  be- 

propoeed  taraw  which  were  ducnssedby  Any  tone  belbre  the  nitiflcation  by  the  first, 

the  parties,  but  not  agreed  to. .  The  torn-  Thus  where  A  proposed   to    exchanse 

paay  went  forward,  liowerer,  and  con-  horses   ¥rith  B,  ana  give  B  a  specific 

ftmcted  their  road.    EMd,  that  the  acqoi-  amount,  as  difierenoe,  which  proposition 

esoenoe  of  the  land-owner  in  the  oonstmo-  B  reserved  the  privilege  of  determining 

tion  of  the  road  did  not  amomit  to  an  ao-  npon  by  a  certain  day ;  and  before  that  day 

ceptanoe  of  the  terms  proposed  by  the  arrived  A  gave  notice  to  B,  that  he  would 

company. —  In   Eskridge   v.    OHovw,  5  not  confirm  the  offered  contract,  it  was 

Stewart  &  Porter,  t64,  it  was  held  that  an  kdd  that  no  action  lay  in  favor  of  B  to  re- 

tnoomp^ete  contract  or  agreement,  which  cover  the  difference  aereed  to  be  paid  by  A. 

one  of  the  parties  has  the  option  of  com-  See  also.  Cope  v.  Albinson,  16  £.  L.  JbE.. 

pleting  at  a  particnlar  day,  raises  a  mutnal  470 ;  Qovemor,  &c.  t^.  F^tch,  98  £.  L.  & 

right  of  rescission,  in  4h»  other  party,  at  £.  470. 
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twe'en  the  parties  did  not  seem  to  be  very  important  (e)  *In  fact 

the  court  seldom  inquires  into  the  magnitude  or  effect  of  this 
diversity  ;  if  it  clearly  exist,  that  fact  is  enough.  But  it  is  not 
material  by  which  of  the  parties  to  an  agreement  the  words 
which  make  it  one  are  spoken ;  the  intent  governs,  and  if 
this  be  clear,  and  expressed  with  sufficient  definitiveness,  it  is 
enough.  (/) 

(«)  Thus  in  Hatchiiuoa  v.  Bowker,  5  155,  which  was  assumpsit  for  a  mare  sold 
M.  &  W.  535,  the  action  was  assumpsit  and  delivered,  to  which  the  defendant 
for  the  non-delivery  of  barley.  It  was  pleaded  non-assampsit.  It  appeared  that 
proved  at  the  trial  that  the  defendants  the  defiendant,  having  seen  and  ridden 
wrote  to  the  plaintiffs,  ofiering  them  a  cer-  the  mare,  wrote  to  the  plaintiff,  "  I 
tain  quantity  of  **  good "  barley,  upon  will  take  the  mare  at  twenty  guineas,  cf 
certain  terms ;  to  wMch  the  plaintiffs  an-  course  vxarranted;  and  as  she  lays  oat,  torn 
swered,  after  quoting  the  defendant's  let-  her  out  my  mare."  The  plaintiff  agreed 
ter,  as  follows :  "  Of  which  offer  we  ao-  to  sell  her  for  twenty  guineas.  The  de- 
oept,  expecting  you  will  give  us  Jine  bar-  fendant  subsequently  wrote  again  to  him, 
ley  and  full  weight."  The  defendants,  in  "  My  son  will  be  at  the  Worid's  End  (a 
reply,  stated  that  their  letter  contained  no  public-house,)  on  Monday,  when  he  will 
SQch  expression  as  Jine  barley  and  de-  take  the  mare  and  pay  yon ;  send  anybody 
dined  to  ship  the  same.  Evidence  was  with  a  receipt,  and  th^  money  shall  be 
given  at  the  trial  that  the  terms  "  good  "  paid ;  only  say  in  the  receipt,  9otpui,  and 
and  "  fine  "  were  terms  well  known  in  the  qmel  in  harness/'  The  plaintiff  wrote  in 
trade ;  and  the  jniy  found  that  there  was  reply,  "  She  is  warranted  sound,  and  quiet 
a  distinction  in  the  trade  between  "  eood  "  in  <unMe  harness;  I  never  put  her  in  single 
and  "  fine  "  barley.  Held;  that  almongh  harness."  The  mare  was  brought  to  me 
it  was  a  question  for  the  jury  what  was  Worid's  End  on  the  Monday,  and  the  de- 
the  meaning  of  those  terms  in  a  mercan-  fondant's  son  took  her  away  without  pay- 
tile  sense,  yet  that,  they  having  found  ing  the  price,  and  without  any  receipt  or 
what  that  meaning  was,  it  was  fi»r  the  warranty.  The  defendant  kept  her  two 
court  to  determine  the  meaning  of  the  days,  and  then  returned  her  as  bcang  mt- 
contract;  and  the  court  held  t&t  there  sound.  The  learned  judge  stated  to  the 
was  not  a  sufficient  acceptance.  See  also,  jury  that  the  question  was  whether  the 
Slaymaker  v.  Irwin,  4  Whart  369 ;  Gether  derendant  had  accepted  the  mare,  and 
V.  Capper,  26  E.  L.  &  E.  275.  And  in  directed  them  to  find  for  the  defendant  if 
Yassar  v.  Camp,  1  Keman,  441,  the  de-  they  thought  he  had  returned  her  within 
fen^Auts  wrote  to  the  plaintiffs,  offering  areasonaue  time;  and  desired  them  also 
them  "  10,000  bushels  of  first  quality  Je^  to  say  whether  the  son  had  authority  to 
ferspn  County  barley  of  this  years  growth."  take  ner  without  the  warranty.  The  jury 
The  plainti&  replied,  sending  a  contract  found  that  the  defendant  did  not  accept 
for  the  purpose  of  havine  it  signed  by  de-  the  mare,  and  that  the  son  had  not  author- 
fendant,  in  which  the  barley  was  described  ity  to  take  her  away.  Held,  on  motion  to 
as  "  first  quality  Jefferson  county  two-  enter  a  verdict  for  the  plaintiff,  that  there 
rawed  bariey,  of  this  season's  growth."  was  no  complete  contract  in  writing  be- 
Held,  that  this  was  not  an  acceptance  of  tween  the  parties ;  that,  therefore,  the 
the  defendant's  offer.  So  where  there  is  a  direction  of  the  leaned  judge  was  nght ; 
material  variance  between  the  bought  and  that  the  defendant  was  not  bound  by  the 
sold  notes  deliyered  by  a  broker  to  the  act  of  the  son  in  bringing  home  the  mare, 
yendor  and  vendee,  there  is  no  sale.  Pel-  inasmuch  as  he  had  thereby  exceeded  his 
tier  V.  Collins,  3  Wend.  459 ;  Suydam  v,  authority  as  agent ;  and  oonsequentiy  that 
Clark,  2  Sandf.  133.  See  the  late  cases  the  plaintiff  was  not  entitled  to  recover, 
of  Sivewright  v.  Archibald,  6  £.  L.  &  E.  (/)  Putnam,  J.,  in  Hubbard  v.  Cool- 
286 ;  Moore  v.  Campbell,  26  E.  L.  &  E.  idge,  1  Met.  93.  But  where  a  oonverBa- 
522.    So  in  Jordan  v,  Norton,  4  M.  &  W.  tion  is  relied  upon  as  proof  of  an  agre^ 
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This  qnestion  frequently  occurs  in  cases  where  a  guaranty 
was  offered,  and  the  party  receiving  it  acted  on  the  faith  of  such 
guaranty.  But  this  is  not  enough,  without  a  previous  •accept- 
ance of  the  guaranty,  (g*)  Nor  does  this  rest  on  a  mere  tech- 
nical rule.  Justice  to  the  guarantor  obviously  requires  that  he 
should  have  notice  of  an  intention  to  furnish  goods  or  money, 
or  do  any  similar  thing  on  the  credit  of  his  guaranty.  And 
this  notice  must  be  distinct,  so  that  there  can  be  no  mistake 
about  it,  and  given  in  good  season,  so  that  the  guarantor  may, 
if  he  chooses,  take  proper  measures  to  secure  himself.  Such  a 
case  must,  however,  be  discriminated  from  one  of  absolute 
and  complete  guaranty ;  as  where  one  writes,  "  I  hereby  guar- 
antee you,  &c,"  and  delivers  the  paper.  This  is  not  an  offer, 
or  proposition  to  guarantee,  but  a  declaration  of  the  fact,  and  if 
made  on  good  consideration  binds  the  party,  without  further 
action  on  the  part  of  him  who  receives  it  (h)     But  where  the 

ment,  it  is  for  the  fury  to  decide  whether  over  hy  A.  to  the  plaintiiFs,  together  with 

such  an  assent  of  the  minds  of  the  parties  a  guaranty  from  another  house,  which 

took  place  as  to  constitute  a  valid  contract,  thej  reqmred  in  addition,  and  the  goods 

or  whether  what  passed  between  them  was  were  thereupon  furnished.    Heldf  that  the 

a  loose  conversation,  not  understood  or  in-  paper  did  not  amount  to  a  ^aranty,  there 

tended  as  an  afireement.     Thruston  v.  oeing  no  notice  given  by  the  plaintiflb  to 

Thornton,  1  Cusn.  89.  the  ddendant  uiat  they  accepted  it  as 

{g)  Thus  in  Gaunt  v.  Hill,  1  Starkie,  such,  or  any  consent  of  the  defendant  that 

10,  which  was  tosnmpsit  for  non-payment  it  should  be  a  conclusive  guaranty.    And 

of  JC70,  in  consideration  of  forbearance,  on  the  authority  of  that  case,  the  Court  of 

The  defendant's  brother  being  indebted  to  Exchequer  afterwards,  in  Mozley  v.  Tink- 

the  plaintiff  in  the  sum  of  j£l40,  the  de-  ler,  1  Cr.  M.  &  R.  692,  adopted  the  same 

fendant  offered  by  letter  to  pay  the  plain-  doctrine.    In  that  case  there  was  a  guar- 

tiff  £70,  provided    he   would   give   his  anty  in  the  following  form  :  "  F.  inrorms 

brother  a  full  discharge ;    and  directed  me  that  you  are  about  publishing  an  aritht 

him,  in  case  he  accepted  his  offer,  to  caU  metic  for  him.    I  have  no  objection  to  be- 

npon  him  the  next  morning.    Held,  that  ing  answerable  as  far  as  fifty  bounds ;  for 

the  offer  was  not  binding  upon  the'  de-  my  reference  appljr  to  B."    Signed  *'  G. 

fendiant,  unless  accepted  within  the  time  T."    B.  wrote  this  memorandum,  and 

appointed,  and  that  at  all  events  it  must  added,  "Witness  to  G.  T. — J.  B."    It 

be  shown  that  the  plaintiff  had  acceded  to  was  forwarded  by  B.  to  the  plaintiffs,  who 

the jproposfd  in  writing.  —  So  in  Mclver  never  communicated  their  acceptance  of  it 

V.  Richardson,  1  M.  &  S.  557,  a  paper  to  G.  T.    In  an  action  against  the  latter 

writing  was  given  by  the  defendant  to  A  on  the  guaranty,  hdd,  that  the  plaintiffs, 

(to  whose  house  the  plaintiffs  had  de-  not  proving  any  notice  of  acceptance  to 

dined  to  furnish  goods  on  their  credit  the  defendimt,  were  not  entitled  to  recover, 

alone),  to  this  effect:  "I  understand  A.  See  also  Morrow  v.  Waltz,  18  Penn.  118. 

&  Ck>.  have  given  you  an  order  for  rigging,  (A)  The  distinction  between  a  mere  offer 

&c.    I  can  assure  you,  from  what  I  know  to  guarantee,  and  an  achial  guaranty,  is 

of  A.'s  honor  and  probity,  you  will  be  well  illustrated  by  the  case  of  Jones  v. 

perfectly  safe  in  crediting  diem  to  that  Williams,  7  M.  &  W.  493.    In  that  case 

amount ;  indeed  I  have  no  objection  to  guar-  the  defendant's  undertaking  was  contained 

antee  you  againtt  any  loss  from  giving  them  in  two  letters,  addressed  to  C.  J.,  the 

tlus  credit ; "  which  paper  was  hiEtnded  brother  of  the  plaintiff's  intestate,  B.  J., 

[423] 


403*-*404  THB  LAW  OP  CONTRACTS.  [BOOK  IL 

gaaranty  *is  made  only  as  an  offer,  or  a  proposition,  there  most 
be  a  distinct  acceptance  of  it.  The  sobject  of  gaaranty  we 
shall,  however,  consider  specifically  hereafter. 

At  a  sale  by  .auction,  every  bid  of  any  one  present  is  an  oflfer 
by  him.  It  becomes  a  contract  as  soon  as  the  hammer  falls,  or 
the  bid  is  otherwise  accepted ;  (t)  but  until  it  is  accepted  it  may 
be  withdrawn  by  the  bidder,  because  until  then  it  is  not' oblig- 
atory on  him,  for  want  of  the  assent  of  the  owner  of  the  prop- 
erty by  his  agent  the  auctioneer. 


SECTION   II. 

•  CONTRACTS  ON  TIME. 

Propositions  or  offers  on  time  involve  questions  of  the  assent 
of  parties,  which  are  sometimes  difficult  {j)    Strictiy  ^speaking, 

in  the  first  of  which  he  pressed  C.  J.  to  East,  568;  Eenworthj  v.  Scofield,  2  B.  & 

join,  and  to  indaoe  his  brothen  to  join,  in  C.  945 ;  Brent  v.  Green,  6  Leigh,  16,  tfaa 

a  secority  for  the  repayment  of  money  to  assent  would  not  be  binding  imkss  in 

be  advanced  to  the  defendant  for  cairyine  writing,  if  the  case  came  withm  the  tenns 

on  a  snit  in  chancery ;  and  in  the  second  of  that  statute. 

he  again  ni^^d  that  they  should  lend  their        {j)  This  subject  was  discussed  in  the 

names  for  this  purpose,  and  added :  —  "I  late  case  of  Boston  and  Maine  "Railroad 

should  consider  it  a  matter  of  fiiTor  to  v,  Bartlett,  3  Cnsh.  224.    It  was  there 

myself  if  your  brothen  will  join,  and  I  wiU  hddy  that  a  piopoeition  in  writing  to  sell 

see  that  they  come  to  no  harm."    Held,  land,  at  «  certain  price,  if  taken  within 

that  the  letters  amounted  to   an  adual  thirty  days,  is  a  continuing  offer,  whkli 

mutranty,  on   which   the   defendant  was  may  be  retracted  at  any  time ;  but  if  not 

uable  to  the  plaintiff,  and  not  merely  to  a  being  retracted,  it  is  accepted  within  the 

representation  with  a  view  to  the  parties  time,  such  offer  and  acceptance  constitaM 

doing  an  Act,  against  the  consequences  a  valid  cj^ntract,  the  specific  performance 

of  which  they  should  afienoards  be  pro-  of  which  may  be  enroroed  by  a  bill  m 

tected.  equity.    Fletcher,  J.,  there  observed :  "  In 

(i)  Payne  v.  Cave,  9  T.  R.  148.    The  the  present  case,  though  the  writing  signed 

court  there  said  :  "  The  auctioneer  is  the  by  tne  defendants  was  bat  an  oner,  and 

agent  of  the  vendor,  and  the  assent  of  both  an  ofier  which  might  be  revoked,  yet  white 

parties  is  necessary  to  make  the  contract  it  remained  in  force  and  unrevoked,  it 

binding ;  that  is  signified  on  the  part  of  was  a  continuing  offer  during  the  time 

the  seller,  by  knocking  down  the  hammer,  limited  for  acceptance ;  and  during  the 

which  was  not  done  here  till  the  defendant  whole  of  that  time,  it  was  an  ofifer  eveir 

had  retracted.    An  auction  is  not  unaptly  instant,  but  as  soon  as  it  was  accepted  it 

called  Ukmb  pamitentia.    Eveiy  bidding  is  ceased  to  be  an  ofier  merely,  and  then 

nothing  more  than  an  offer,  on  one  side,  ripened  into  a  contract.    The  covmsel  for 

which  is  not  binding  on  either  side  till  it  the  defendants  is  most  surely  in  the  right, 

is  assented  to."    See  further,  Fisher  v,  m  saying  that  the  writing  wfaen  made  was 

Seltzer,  23  Penn.   St.   Rep.   308.  —  As  Without  consideration,  and  did  not  tfaere> 

sales  at  auction  are  clearly  within    the  fore  form  a  contract.    It  was  then  but  aa 

atatttte  of  frauds,  Hinde  v,  Whitehonse,  7  e&or  to  eontract;  and  the  paitiea  making 
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all  offers  are. on  time.  If  one  says,  I  will  sell  you  this  thing 
for  this  money,  and  the  other  answers,  I  will  buy  that  thing  at 
that  price,  all  authorities  agree  that  this  is  a  contract.  But  the 
answer  follows  the  offer ;  it  cannot  be  actually  simultaneous 
¥^th  it,  although  it  is  sometimes  said  to  be  so.  But  the  offer 
is  regarded  as  continuing  until  the  acceptance,  if  the  acceptance 
be  made  at  once.  Nor  can  it  be  necessary  that  the  acceptance 
should  follow  the  offer  instantaneously.  Though  the  party 
addressed  pauses  a  minute  or  two  for  consideratidn,  still  his ' 
assent  makes  a  contract,  for  the  offer  continues  unless  it  be  ex- 
pressly withdrawn.  But  how  long  will  it  continue  ?  The  only 
answer  must  be,  in  general,  a  reasonable  time  ;  (jj)  and  what 
this  is  must  be  determined  by  the  circumstances  of  the  case. 
If  the  party  addressed  goes  away,  and  returns  the  next  month 
or  the  next  week,  and  says  he  will  accept  the  proposition,  he  is 
too  late  unless  the  proposer  assents  in  his  turn.  So  it  would  be 
probably  if  he  came  the  next  day,  or  the  next  hour ;  or  perhaps 
if  he  went  away  at  all  and  afterwards  returned. 

But  the  proposer  may  himself  determine  how  long  the  offer 
shall  continue.  He  may  say,  I  will  give  you  an  hour,  or  until 
this  time  to-morrow,  or  next  week,  to  make  up  your  mind. 
Then  the  party  to  whom  the  proposition  is  made  knows  how 
long  the  offer  is  to  continue.     He  may  avail   himself  of  the 

■ 

the  oflTer  most  undoubtedly  might  have  making:  such  offer  is  not  at  liberty  to  . 

withdrawn  it  at  any  time  before  accept-  withdraw  it  before  the  lapse  of  the  ap- 

ance.    But  when  the  Offer  was  acceptetl,  pointed  time.    There  are  certainly  vecy 

the  minds  of  the  parties  met,  and  the  con-  strons:  reasons  in  support  of  this  doctrine, 

tcact  was  complete.    There  was  then  the  Highly  respectable  authors  regard  it  as 

meeting  of  the  minds  of  the  parties,  which  inconsistent  with  the  plain  principles  of 

constitutes  and  is  the  definition  of  a  con-  equity,  that  a  person,  who  has  been  in- 

tract.    The  acceptance  by  the  plaintiffs  duoed  to  rely  on  such  an  engagement, 

constituted  a  sufficient  legal  consideration  should  have  no  remedy  in  case  of  dis- 

for  the  engagement  on  the  part  of  the  appointment.     But,  whether  wisely  and 

defendants.      There    was    then  nothing  equitaSly  or  not,  the  common  law  un- 

wanting,  in  order  to  perfect  a  valid  con-  yieldingly  insists  upon  a  consideration,  or 

tract  on  the  part  of  the  defendants.    It  a  paper  with  a  seal  attached.    The  au-^ 

was  precisely  as  if  the  parties  had  met  at  thorities,  both  English  and  American,  in' 

the  time  of  the  acceptance,  and  the  offer  support  of  this  view  of  the  subject,  are 

bad  then  been  made  and  accepted,  and  very  numerous  and  decisive ;  but  it  is  not 

the  bargain  completed  at  once.    A  differ-  deemed  to  be  needful  or  expedient   to 

ent  doctrine,  however,  prevails  in  France,  refer  particularly  to  them,  as  they  are  col- 

and  Scotland,  and  Holland.    It  is  there  lected  and    commented    on    in    several 

held,  that  whenever  an  offer  is    qiade,  reports,  as  well  as  in  the  text-booka.'' 
gnntinfl:  to  a  party  a  certain  time  within        (j^)  Beckwith  v.  Cheever,  1  Foster,  41 ; 

which  he  is    to  be   entitled    to    decide  Peru  v.  Turner,  1  Fairf.  185. 
whether  he  will  accept  it  or  not,  the  party 
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hour,  the  day,  or  the  week  given,  for  inqniry.or  consideration, 
or  making  the  necessary  arrangements ;  and  if  within  the  pre- 
scribed time  he  expresses  his  assent^  '(supposing  the  proposition 
not  in  the  mean  time  withdrawn,)  he  completes  the  contract  as 
effectually  as  if  he  had  answered  in  the  same  way  at  the  first 
moment  after  the  offer  was  made,  (jk) 

It  seems  irrational  to  say  that  the  proposer  is  not  bound  by 
receiving  such  delayed  assent,  although  it  is  given  within  the 
specified  time,  because  no  consideration  had  been  paid  him  for 
the  delay,  and  for  the  continuance  of  the  offer.  If  it  were  said 
that  where  one  makes  an  offer,  and  the  other  instantly  accepts, 
the  offerer  nevertheless  is  not  bound,  because  there  is  no  con- 
sideration, then  it  might  be  said  consistently  that  he  is  not 
bound  by  an  answer  made  within  a  time  specified  by  hinL 
But  no  one  doubts  that  the  offerer  is  bound  by  an  instantaneous 
acceptance,  although  he  received  no  consideration  for  the  offer. 
And  what  difference  can  it  make  as  to  the  consideration  or  the 
want  of  it,  whether  the  acceptance  follows  the  offer  in  a  second, 
or  in  a  minute  or  two,  or  in  a  longer,  but  still  reasonable  time, 
or  in  a  still  longer  time  limited  and  specified  by  the  proposer 
himself.  All  these  cases  stand  on  the  same  footing  in  respect 
^f  consideration. 

Undoubtedly,  if  the  offerer  gives  a  day  for  acceptance,  with- 
out consideration  for  the  delay,  he  may  at  any  time  within  that 
-day,  before  acceptance,  recall  his  offer.  So  he  may  if  he  gives 
AO  time.  If  he  makes  an  offer,  and  instantly  recalls  it  before 
acceptance,  although  the  other  party  was  prepared  to  accept  it 
^e  next  instant,  the  offer  is  effectually  w^ithdrawn.  But  accept- 
ance before  withdrawal  binds  the  parties,  if  made  while  the 
offer  continues ;  and  the  offer  does  continue  in  all  cases,  either 
a  reasonable  time,  (and  that  only,)  or  the  time  fixed  by  the 
party  himself. 

It  may  be  said,  that  whether  the  offer  be  made  for  a  time  cer- 
-tain  or  not,  the  intention  or  understanding  of  the  parties  is  to 
•govern.  If  the  proposer  fixes  a  time  he  expresses  his  intention, 
.and  the  other  party  knows  precisely  what  it  is.     If  no  definite 

ijk)  Wright  V.  Bigg,  21  £.  L.  &  £.  591. 
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time  is  stated,  then  the  inquiry  as  to  a  reasonable  time  resolves 
itself  into  an  inquiry  as  to  what  time  it  is  rational  to  Suppose 
that  the  parties  contemplated  ;  and  the  law  *will  decide  this  to 
be  that  time  which  as  rational  men  they  ought  to  have  under- 
stood each  other  to  have  in  mind. 

We  hold  this  to  be  the  true  principle,  and  to  be  capable  of 
universal  application.  Thus  where  many  subscribe  for  a  com- 
mon result  on  a  certain  condition,  the  first  question  may  be  as 
to  the  consideration  ;  and  this  we  have  already  discussed.  And 
it  would  be  another  question  how  long  the  parties  are  bound 
by  the  promise  contained  in  such  subscription.  If  no  time  be 
agreed  on,  and  there  be  no  express  withdrawal,  then  the  law 
must  choose  between  the  period  of  legal  presumption,  which 
would  generally  be  twenty  years,  and  the  principle  of  reason- 
able time  ;  and  the  first  alternative  would  be  very  unreasonable, 
and  might  be  very  oppressive.  The  court  would  look  into  all 
the  circumstances  of  estch  case,  and  inquire  what  the  parties 
actually  understood  or  intended,  or,  regarding  them  as  rational 
men,' what  they  must  be  supposed  to  have  intended.  And  it 
seems  difficult  to  reject  this  rule,  without  holding  principles 
which  would  lead  to  the  conclusion  that  one  who  offers  goods 
to  another,  and,  receiving  no  answer,  sells  them  to  a  third  per- 
son a  year  after,  may  still  be  held  by  him  to  whom  the  offer 
was  first  made,  if  he  shall  then  see  fit  to  accept  the  offer;  a 
conclusion  so  wholly  unreasonable  as  to  be  impossible. 

An  analogous  and  closely  connected  question  has  arisen 
where  the  proposition  and  the  reply  are  both  made  by  letter. 
And  as  we  think,  it  must  be  governed  by  the  same  principles. 
We  consider  that  an  offer  by  letter  is  a  continuing  offer  until 
the  letter  be  received,  and  for  a  reasonable  time  thereafter, 
during  which  the  party  to  whom  it  is  addressed  may  accept  the 
offer.  We  hold  also  that  this  offer  may  be  withdrawn  by  the 
maker  at  any  moment ;  and  that  it  is  withdrawn  as  soon  as  a 
notice  of  such  withdrawal  reaches  the  party  to  whohi  the  offer 
is  made,  and  not  before,  {k)     If,  ^therefore,  that  party  accepts 


{k)  Notwithstanding  the  case  of  Mo-  well-settled  law  in  Eng^land,  and  in  thia 
Ciilloch  V.  Eagle  Ins.  Co.  1  Pick.  281,  country.  It  was  first  laid  down  in  Enff. 
we  deem  the  role  of  the  text  to  be  the    land  in  Adams  v,  Lindsell,  1  B.  and  All. 
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the  offer  before  such  withdrawal,  the  bargain  is  completed; 
there  is  then  a  contract  founded  upon  mutual  assent.  And  an 
acceptance  having  this  effect  is  made,  when  the  party  receiving 
the  offer  puts  into  the  mail  his  answer  accepting  it  Thus,  if 
A,  in  Boston,  on  the  first  day  of  January,  writes  to  B,  in  Bal- 
timore, making  an  offer,  and  this  letter  reaches  Baltimore  on 
the  third,  and  B  forthwith  answers  the  letter,  accepting  the 
offer,  putting  the  letter  into  the  mail  that  day;  and  on  the 
second  of  January  A  writes  withdrawing  the  offer,  and  his  letter 
of  withdrawal  reaches  Bon  the  fourth,  there  is  nevertheless  a: 


681,  in   1818.     The  case  of  Cooke  r.  offer,  is  sufficient;   that  the  contract  is 

Oxlcj,  3  T.  R.  653,  was  there  relied  upon  accepted  by  the  posting  of  a  letter  dedar- 

by  counsel,  but  the  conrt  said  "  that  if  ing  its  acceptance ;  that  a  person  potting 

that  were  so,  no  contract  could  ever  be  into  the  post  a  letter  declaring  his  acoq)t- 

completed  by  the  post.    For  if  the  de-  anoe  of  a  contract  offered,  has  done  all 

fendants  were  not  bound  by  their  offer  that  is  nccessaiy  for  him  to  do,  and  is  not 

when  accepted  br  the  plaintiffs,  till  the  answerable  for  casualties  occurring  at  the 

answer  was  received;  then  the  plaintifis  post-office.    See  also,  Stocken  t;.  Collen, 

ought  not  to  be  bound  till  after  they  had  7  M.  &  W.  515.  —  With  the  exception  of 

received  the  notification  that  the  defend-  Tennessee,  (Gillespie  r.  Edmonston,  11 

ants  had  received  their  answer  and  as-  Humph.  553,)  the  doctrine  of  Adams  p. 

sented  to  it.    And  so  it  might  go  on  oJ  LindscU  is  the  established  law  in  this  coon- 

infinitum.    The  defendants  must  be  con-  try.    Beckwith  v.  Cheever,  1  Foster,  41 ; 

sidered  in  law  as  making,  during  evenr  Brisban  v.  Boyd,  4  Paige,  17 ;  Averill  r. 

instant  of  the  time  their  letter  was  travel-  Hedge,  12  Conn.  436 ;  Mactier  v.  Frith, 

ling,  the  same  identical  offer  to  the  plain-  6  Wend.  103 ;  Vassar  v.  Camp,  14  Bart>. 

tiffs,  and  then  the  contract  is  completed  341,  S.  C.  1  Eeman,  441 ;  CUurk  v.  Dales, 

by  the  acceptance  of  it  by  the  latter.   Then  20  Barb.  42;  Levy  v.  Cohen,  4  Geo.  1; 

as  to  the  delay  in  notifying  the  accept-  Eliason    v.    Henshaw,  4    Wheat.    228; 

ance,  that  arises  entirely  from  the  mistake  Chiles  v.  Nelson,  7  Dana,  281  ;  Falls  v. 

of  the  defendants,  and  it  therefore  must  be  Gaither,  9  Porter,  605;  Hamilton  r.  Ly- 

taken  as  against  them,  that  the  plaintiffs'  coming  Mutual  Ins.   Co.  5  Ban*,  339, 

answer  was  received  in  coarse  of  post."  where'  the  case  of  McCulloch  v.  Eagle 

See  also,  Kennedy  v.  Lee,  3  Meriv.  441.  Insurance  Co.  is  ably  examined.    Tne 

And  in  the  late  case,  of  Potter  v,  Sanders,  late  case  of  Tayloe  v.  Merchants  Fire  Ins. 

6  Hare,  1,  decided  in  1846,  a  purchaser  Co.  9  How.  390,  is  a  stronff  case  on  this 

offered  a  price  for  an  estate,  and  the  ven-  subject.     It  was  there  h«d  that  where 

dor,  by  a  letter  sent  bv  post,  and  received  there  was  a  correspondence  relating  to  the 

by  the  pui^haser  the  day  after  it  was  put  insurance  of  a  house  against  fire,  the  in- 

into  the    post-office,  accepted  the   ol^r.  surance    company   making   known    the 

Hdd,  that  the  vendor  was  bound  by  the  terms  upon  which  they  were  willing  to 

contract  from  the  time  when  he  posted  the  insure,  the  contract  was  complete  when 

letter,  although  it  was  not  received  by  the  the  insured  placed  a  letter  in  the  post- 

purdiaser  until  the  following  day.    And  office  accepting  the  terms ;  and  the  house 

this '  rule  was  adopted  by  the  llouse  of  having  been  burned  down  whilst  the  letter 

Lords  in  the  still  later  case  of  Dunlop  v.  of  acceptance  was  in  progress  b^  the  mail, 

Higgins,  1  House  of  Lords  Cases,  381.  the  company  were  held  responsible.    See 

It  was  there  laid  down,  that  a  letter  offer-  also.  The  I*alo  Alto,  Daveis,  R.  344.    In 

ing  a  contract  does  not  bind  the  party  to  the  late  case  of  Duncan  v.  Topham,  8  C. 

whom  it  is  addressed  to  return  an  answer  B.  225,  the  same  principle  was  adopted, 

by  the  very  next  post  after  its  delivery,  or  and  the  contract  was  said  to  be  closed  by 

to  lose  the  benefit  of  the  contract,  but  an  mailing  the  letter  of  acceptance,  althoogn 

answer,  posted  on  the  day  of  receiving  the  it  never  reached  its  destinatioa. 
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contract  made  between  the  parties.  If  the  offer  was  to  sell 
goods,  B,  on  tendering  the  price  may  claim  the  goods ;  if  the 
offer  was  to  insure  B's  ship,  B  may  tender  the  premium  and 
demand  the  policy,  and  hold  A  as  an  insurer  of  his  ship.  And 
so  of  any  other  offer  or  proposition. 

*We  have  supposed  these  letters  to  be  properly  addressed  and 
•  mailed,  and  to  reach  the  proper  party  at  a  proper  time.  Cases 
undoubtedly  may  occur  where  there  is  delay  and  hinderance,  and 
the  cause  of  this  may  be  ijje  fault  of  the  proposer,  or  of  the 
acceptor,  or  of  neither.  Such  cases  may  form  exceptions  to  the 
principle  above  stated,  and  must  be  decided  on  their  own  facts 
and  merits,  and  by  rules  which  are  specially  adapted  to  them. 
But  we  should  state  as  the  general  rule  what  was  lately  de- 
clared to  be  law  by  the  House  of  Lords ;  that  if  the  party  re- 
ceiving an  offer  by  letter,  put  his  answer  of  acceptance  into  the 
mail,  he  has  done  all  that  he  could  do,  and  is  in  no  way  respon- 
sible for. the  casualties  of  the  mail  service,  (kk) 

{kk)  See  Dunlop  v.  Higgiiis,  1  House  of  Lords  Cases,  881,  cited  in  last  note ; 
Donoan  v.  Topham,  8  G.  B.  222. 
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CHAPTER    J. 

PBELIMINART  REMARKS. 

The  stibject-matter  of  every  contract  is  something  which  is  to 
be  done,  or  which  is  to  be  omitted.  No  very  precise  or  logical 
division  and  classification  of  these  various  things  is  known  to 
the  common  law.  The  division  stated  and  followed  in  the 
Pandects,  and  referred  to  by  Blackstone,  (/)  is  exact  and  ra- 
tional. It  recognizes  four  species  of  contracts ;  —  Do  ut  Des; 
Facio  ut  Facias ;  Facio  ut  Des ;  Do  ut  Facias.  But  this  divi- 
sion is  not,  in  the  civil  law,  strictly  followed.  The  whole  sub- 
ject of  purchase  and  sale  {emptio  et  venditio)^  is  treated  of  before 
this  division  is  introduced,  (m)  Blackstone  says,  ^^  of  this  kind 
(Do  ut  Des)  are  all  sales  of  goods."  But  in  fact  it  seems  to  be 
confined  to  giving  a  thing  (not  money)  to  receive  a  thing  in 
return. 

It  is  impossible  to  make  much  use  of  this  classification,  in 
exhibiting  the  rules  of  the  common  law  in  relation  to  contracts ; 
and  the  arrangement  of  the  subject-matters  of  contracts  which. 
we  have  adopted  is  the  following.  We  shall  treat  of  Con- 
tracts, 

1.  For  the  Purchase  and  Sale  of  Real  Estate. 

2.  For  the  Hiring  of  Real  Estate. 

(/)  2  Bl.  Comm.  444.  18,  tit.  18.    Doutdes.&c,    Pandects,  lib., 

(m)  EmpUo  et  vendUio.    Pandects,  lib.    19,  tit.  5,  art.  I,  sect.  4. 
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3.  For  the  Purchase  and  Sale  of  Chattels. 

4.  For  the  Purchase  and  Sale  of  Chattels  witli  warranty. 

5.  Of  the  Right  of  Stoppage  in  transitu, 

6.  For  the  Hiring  of  Chattels. 

7.  Of  Guaranty. 

8.  For  the  Hiring  of  Persons. 

9.  For  Service  generally. 

10.  Of  and  in  Relation  to  Marriage. 

11.  Of  Bailment. 

Before,  however,  considering  these  topics  severally,  a  few 
words  may  be  said  of  the  remedy  which  the  common  law  af- 
fords for  injury  sustained  by  a  breach  of  a  contract  to  do  a 
specific  thing. 

Where  the  thing  to  be  done  is  the  payment  of  money,  there, 
in  general,  the  remedy  is  adequate  and  perfect.  But  where  the 
thing  to  be  done  is  any  thing  else  than  the  payment  of  money, 
there  the  common  law  can  give  only  a  remedy  which  may  be 
entirely  inadequate ;  for  it  can  give  only  a  money  remedy. 
The  foundation  of  the  common  law  of  contracts  may  be  said  to 
be  the  giving  of  damages  for  the  breach  of  a  contract.  And 
even  where  the  contract  is  specifically  for  the  payment  of  money, 
and  for  nothing  else,  still  the  law  does  not,  generally,  in  form, 
decree  an  execution  of  the  contract,  but  damages  for  the  breach 
of  it.  K  an  action  be  brought  upon  a  promissory  note,  or  a 
covenant,  the  plaintiff  sets  forth  the  contract  and  the  breach, 
and  does  not  pray  for  an  execution  of  it ;  but  he  sets  forth  also 
the  damages  he  has  sustained,  and  claims  them.  The  action 
of  debt  may,  it  is  true,  be  brought,  not  only  on  a  bond,  but 
upon  many  simple  contracts ;  and  in  this  action  the  payment 
of  the  money  due  is  directly  demanded,  and  such  is  the  judg- 
ment if  the  plaintiff  recovers ;  but  this  action  is  not  much  used 
at  the  present  time,  in  this  country  at  least,  to  enforce  simple 
contracts.  Where  the  contract  is  for  any  other  thing  than  the 
payment  of  money,  the  common  law  knows  no  other  than  a 
money  remedy ;  for  it  has  no  power  to  enforce  the  specific  per- 
formance of  a  contract,  with  the  exception  only  of  those  money 
contracts  for  which  debt  will  lie. 

This  inability  of  the  common  law  was  among  the  earlier 
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and  most  potent  causes  which  gave  rise  to  courts  of  equity ;  for 
these  courts  have,  both  in  England  and  in  this  country,  a  very 
complete  jurisdiction  over  this  class  of  cases.  Perhaps  this  ap- 
parent defect  in  the  common  law  may  be  explained,  by  sup- 
posing that  originally  the  action  of  debt  gave  the  power  of 
compelling  performance  in  fact  in  the  great  majority  of  cases 
which  required  it,  and  that  the  comparative  disuse  of  this  action, 
ayid  the  coming  into  notice  of  the  great  variety  of  other  cases 
in  which  this  power  was  needed  to  do  justice,  occurred  after  the 
forms  of  the  common  law  had  become  fixed,  and  when  there 
was  a  great  unwillingness  in  the  courts  to  change  or  enlarge 
them ;  and  when  also  another  court  had  grown  up  which  had 
full  power  in  all  such  cases.  However  this  may  be,  this  defect 
in  the  common  law,  which  must  be  felt  more  and  more  sensibly 
as  society  advances  beyond  the  point  at  which  it  is  willing  to 
measure  all  rights  and  wrongs  by  a  money  standard,  is  one 
cause,  undoubtedly,  of  the  disposition  which  is  manifesting 
itself  in  this  country  to  bring  together  all  common-law  and 
all  equity  powers  of  preventing  wrong  and  enforcing  right;  as 
has  been  done,  or  attempted  to  be  done  in  New  York,  by  their 
last  Revised  Code ;  and  as  will,  we  think,  be  done  in  other 
States  of  this  Union,  in  some  form  and  in  some  measure. 
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CHAPTER  11. 


PURCHASE  AKD  SALE  OF  REAL  PROPERTY. 

Conveyances  of  real  property  are  made  by  deed,  which  we  do 
not  propose  to  consider  at  present  But  simple  contracts  are 
often  made  for  the  purchase  of  real  estate,  and  the  specific  per- 
formance of  these  contracts  may  be  enforced  in  equity,  (n)  or 
by  actions  brought  on  them  at  common  law.  (o)  Neither  equity 
nor  law  will  enforce  such  contract,  if  it  be  founded  upon 
fraud,  (p)  or  gross  misrepresentation,  (q)  or  upon  an  intentional 
concealment  of  an  important  defect  in  or  objection  to  an  es- 
tate ;  (r)  but  a  mere  inadequacy  of  price  is  not  sufficient  to 
avoid  it  (s) 

(n)  That  specific  perfoimance  of  con-  Seymour  v,  Delancey,  6  Johns.  Ch.  225; 

tracts  for  the  sale  or  purchase  of  railway  Acker  v.  Phoenix,  4  I'ai;^,  305 ;  Nellis  v, 

shares  will  be  enforced  in  equity,  see  Dun-  Clark,  20  Wend.  24 ;  Miller  v.  Chetwood, 

cpft  V,  Albrccht,  12  Sim.  189;  Shaw  v,  1   Green's  Ch.  199;  Clement  v.  Reid,  9 

Fisher,  12  Jur.  152;  Wynne  v.  Price,  13  Smedes  &  Marsh.  535. 
id.  295.  —  The  idea  formerly  entertained,        {q)  Cadman  v.  Homer,   18  Yes.  10. 

that  a  court  of  equity  might  award  com-  In  this  case  the  purchaser  was  plaintiff, 

pensation  for  non-performance  of  a  con-  and  was  the  seller's  agent,  and  specific 

tract  of  sale,  is  now  exploded.    Todd  v.  performance  was  refused,  because  he  had 

(}ee,  17  Ves.  273;  Sainsbury  v.  Jones,  5  represented  to  the  seller  that  the  bouses 

Myl.  &  Cr.  1.  had  been  injured  by  a  flood,  and  would 

(o)  See  Moses  v.  McFerlan,   2  Burr,  require  between  £4*0  and  £50  to  repair 

1011 ;  Farrer  v.  Nightingal,  2  Esp.  639 ;  them,  whereas  40s.  would  have  repautid 

Sqnire  v.  Tod,  1  Camp.  293.    It  seems  the  damages.     See  also.  Lord  Clermont 

that  if  the  subject-matter  of  the  contract  v.  Tasburg,  1  Jac.  &  Walk.  112 ;  Barker 

be  such  that  both  vendor  and  purchaser  v.  Harrison,  2  Coll.  546  ;  Best  v.  Stow,  2 

would  be  reimbursed  by  damages,  a  court  Sandf.  Ch.  298  ;  Schmidt  t;.  Livingston, 

of  equity  will  decline  to  interfere,  and  will  3  £dw.  213;  Rodman  v.  Zillcy,  Saxton, 

leave  a  party  to  his  remedy  at  law.     This  320 ;  Brealey  t;.  Collins,  Younge,  317. 
is  the  case  in  ordinary  agreements  for  the        (r)  But  general  statements  by  a  seller, 

sale  of  stock.    Cud  v.  Ratter,  1  P.  Wms.  althoogh  not  the  whole  truth,  will  not 

570;  Nutbrown  17.  Thornton,  10  Ves.  159.  amount  to  such  misrepresentation  as  to 

—  It  has  been  thought,  however,  that  in  avoid  the  contract.  See  Fenton  v.  Browne, 

some  cases  a  bill  in  equity  for  specific  per-  14  Ves.  144;  Lowndes  t^.  Lane,  2  Cox, 

formance  ought  to  be  mamtained  in  such  363. 

contracts.     See  2  Story,  £q.  Juris.  §  717,        (s)  Whitefield  v.  McLeod,  2  Bay,  380; 

724.  Stewart  v.  The  State,  2  Harr.  &  GUI,  114; 

{p)  See  Davis  v.  Symonds^  1  Cox,  407;  Knobb  v.  Lindsay,  5  Ham.  472;  Osgood 
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Estates  are  frequently  sold  at  auction  ;  and  in  that  case  the 
plans  and  descriptions  should  be  such  as  will  give  true  informa- 
tion to  such  persons  as  ordinarily  attend  such  sales ;  {t)  and  if 

these  descriptions  are  written  or  printed,  and  circulated  among 
the  buyers,  or  conspicuously  posted  in  their  sight.,  they  cannot 
be  controlled  by  verbal  declarations  *made  by  the  auctioneer  at 

V.  Franklin,  2  Johns.  Ch.  R.  1  ;  Coles  v.  over  lot  13.    The  particalam  contained 
Trecothick,  9  Ves.   (Sumner's  ed.)  234  ;  plans  which  disclosed  the  carriage-way  in 
Woodcock  V.  Bcnnct,  1  Cow.  733 ;  Min-  front,  and  the  footway  at  the  back  of  the 
turn  V,  Seymour,  4  Johns.  Ch.  R.  500.  houses,  but  not  the  footway  over  lot  13. 
But  inadequacy  of  price  if  gross,  and  at-  But  they  stated  that  the  lease  of  lot  7 
tended  by  circumstances  evincing  uncon-  might  be  seen  at  the  vendor's  office,  and 
scientious  advantage  taken  bv  the  pur-  would  be    produced    at  the  sale.    The 
chaser  of  the  improvidence  and  distress  of  plaintiff  having  purchased  lots  12  and  13, 
the  vendor,  will  avoid  the  contract  in  by  one  contract,  in  ignorance  of  the  foot- 
equity,  although  the  contract  be  executed,  way  over  lot  13,  it  was  held  that  the  mis- 
McKinney  v.  Pinckard,   2  Leigh,    149 ;  description  was  such  as  to  entitle  him  to 
Evans  v.  Llewellyn,  2  Bro.  C.   C.  150.  rescind  the  contract  as  to  both.     See  also. 
See    Groves    i'.   rerkins,   6    Sim.    576 ;  Adams  v.  Lambert,  2  Jur.  1078 ;  Robin- 
Sturge  V.  Sturge,  14  Jur.   159.    And  if  son  v.  Musgrove,  8  C.  &  P.  469  ;  Taylor 
the  inadequacy  of  price  is  so  gross  as  to  v.   Mortindale,   1  Y.  &  C,  C.  C.  658 ; 
be  itself  sufficient  evidence  of /rauff,  then  Symons  v.  James,   id.   490;   Martin  v, 
the  contract  will  be  void,     ^ce  Rice  v.  Cotter,  3  Jones  &  Lat.  506.    "  If  the  de- 
Gordon,  1 1  Beavan,   265.    But  an  ine-  scription  be  substantially  true,  and  be  de- 
quality  of  price,  in  order  to  amount  to  a  fective  or  inaccurate,  in  a  slight  degree 
fraud,  must  be  so  strong  and  manifest  as  only,  the  purchaser  will  be  required  to 
to  shock  the  conscience  and  confound  the  perform  the  contract,  if  the  sale  be  fair  and 
judgment  of  any  man  of  common  sense,  the  title  good.     Some  care  and  diligence 
Osgood  V.  Franklin,  2  Johns.  Ch.  R.  23;  must  be  exacted  of  the  purchaser.    K 
and  see  How  v,  Wcldon,  2  Ves.  Sen.  516 ;  every  nice  and  critical  objection  be  admis- 
Gwynnc  v.  Heaton,  1  Bro.  C.  C.  9  ;  Coles  sible,  and  sufficient  to  defeat  the  sdle,  it 
V,   Trecothick,  9  Ves.   246. — Although  would    greatly   impair  the    efficacy  and 
inadequacy  of  price  is  not  a  ground  tor  value  of  public  judicial  sales ;  and  there- 
decreeing  an  agreement  to  be  delivered  fore,  if  tne  purchaser  gets  substantially 
up,  or  a  sale  rescinded,  (unless  its  gross-  the  thing  for  which  he  bargained,  he  may 
ncss  amounts  to  fraud,)  yet  it  may  be  suf-  generally  be  held  to  abide  by  the  purchase, 
ficient  for  the  court  to  refuse  to  enforce  with  the  allowance  of   some  deduction 
performance.    Osgood  v.  Franklin,  supra ;  from  the  price  by  way  of  compensation 
Mortlock  V,  Buller,  10  Ves.  292  ;  Day  v.  for  any  small  deficiency  in  the  value,  by 
Newman,  cited  in   Mortlock    v.  Buller.  reason  of  the  variation.    2  Kent,  Comm. 
See  also,  antey  page  ^362.  437 ;  King  v.  Bardeau,  6  Johns.  Rep.  38. 
{t)  If  there  is  a  misdescription  in  the  The  estate  cannot  be  too  minutely  de- 
plan  and  specification,  the  purchaser  is  scribed  in  the  particulars ;  for,  although  it 
not    bound    to    complete    the    contract,  is  impossible  tnat  all  the  particulars  rela- 
Dykes  V.  Blake,  4  Bing.  N.  C.  463.     In  tive  to  the  quantity,  the  situation,  &c., 
this  case,  by  the  particulars  of  sale,  lot  13  should  be  so  specifically  laid  down  as  not 
was  described  as  building  ground,  and  the  to  call  for  some  allowance  when  tlie  bar- 
adjoining  lot  12  as  a  villa,  subject  to  lib-  gain  comes  to  be  executed ;  yet  if  a  per- 
erty  for  the  purchaser  of  lot  1  to  come  on  son,  however  little  conversant  with  the 
the  premises  to  repair  drains,  &c.,  as  re-  actual  situation  of  his  estate,  will  give  a 
served  in  lot  7.    The  reservation  in  lot  description,  he  must  be  bound  by  that 
7  referred  to  a  lease,  which  gave  the  occu-  whether  conversant  of  it  or  not.     See  Jud- 
pier  of  that  and  the  several  adjoining  lots,  son  v.  Wass,  1 1  Johns.  525, 3  Cranch,  270, 
composing  a  row  of  houses,  a  carriage-way  2  Bay,  11.''    Dart  on  Vendors  and  Pnr- 
in  common,  in  front  of  the  lots,  and  a  chasers,  Am.  ed.  p.  51,  n.  2. 
footway  at  the  back,  and  also  a  footway 
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the  time  of  the  sale,  (w)  And  even  if  it  be  provided  in  the 
terms  of  sale  that  any  error  or  misstatement  in  the  descrip- 
tion shall  not  avoid  the  sale,  but  be  allowed  for  in  the  price, 
such  provision  will  not  cover  any  misstatement  of  a  substantial 
and  important  character ;  but  the  purchaser  may,  on  that  ground, 
rescind  the  sale,  (r)  And  if  the  en'or  be  wholly  unintentional, 
but  such  that  the  amount  of  compensation  to  be  allowed  there- 
for cannot  be  exactly  calculated,  the  contract  may  be  re- 
scinded, (w)  •Wherever  there  is  any  material  mistake,  and  no 
such  provision  respecting  it,  the  vendor  cannot  offer  a  pro  tatUo 


(u)  Gnnnis  v.  Erhart,  I  H.  Bl.  289  ;  Men  cannot  tell  what  contracts  thej  enter 
Bradsha^v  v.  Bennett,  5  C.  &  P.  48  ;  Can-  into  if  the  written  conditions  of  sale  are 
non  t\  Mitchell,  2  Des.  320 ;  Shelton  v.  to  be  controlled  by  the  babble  of  the  aoc- 
Xiivius,  2  Cr.  &  Jcr.  411  ;  Powell  v.  £d-  tion-i\)om.  But  here  the  auctioneer,  at 
munds,  12  £aj$t,  6  ;  Ogilvie  v.  Foljambe,  the  time  of  the  sale,  declared  that  he  war- 
3  Mer.  53  ;  Rich  r.  Jackson,  4  Bro.  C.  C.  ranted  and  sold  this  as  a  free  public-house. 
514 ;  Wright  v.  Dekline,  Peters,  C.  C.  Under  these  circumstances  a  bidder  was 
199;  Rankin  v.  Matthews,  7  Ircd.  286.  not  bound  to  attend  to  the  clauses  of  the 
And  it  makes  no  difference  that  the  ques-  lease,  or  to  consider  their  legal  operation." 
tion  arises  on  a  sul>-salc  of  the  same  prem-  (v)  Duke  of  Norfolk  v.  Worthy,  i 
ises  by  the  purchaser.  Shelton  v.  Livius,  Camp.  337  ;  Stewart  v.  Alliston,  1  Mer. 
2  Cr.  &  Jer.  411.  The  rule  applies  in  26;  liobinson  v.  Musgrove,  2  Moody  & 
favor  of  the  seller  as  well  as  the  purchaser.  Rob.  92  ;  Leach  v.  Mullet,  3  C.  &  P.  115. 
Powell  V.  Edmunds,  12  East,  6.  The  (w)  Dobell  v.  Hutchinson,  3  Ad.  &  £1. 
case  of  Jones  v.  Edney,  3  Camp.  285,  is  3.55.  This  was  a  sale  of  a  leasehold  in- 
not  at  variance  with  the  rule  stated  in  the  terest  of  lands,  descrilied  in  the  particulars 
text.  That  was  a  case  of  a  sale  at  auc-  as  held  for  a  term  of  twenty-three  years, 
tion  of  the  lease  of  a  public-house.  The  at  a  rent  of  ;£55,  and  as  comprismg  a 
house  was  described  in  the  conditions  of  yard.  One  of  the  conditions  was,  that  if 
Bale  as  "  a  free  pMic-house ;  "  but  the  lease  any  mistake  should  be  made  in  the  de- 
under  which  it  was  held  contained  in  fact  scription  of  the  property,  or  any  other 
a  proviso  that  the  lessee  and  his  assigns  error  whatever  should  appear  in  the  par- 
should  take  all  their  beer  from  a  particular  ticulars  of  the  estate,  such  mistake  or 
brewery.  At  the  sale,  the  auctioneer  read  error  should  not  annul  or  vitiate  the  sale, 
•over  the  whole  lease  in  the  hearing  of  the  but  a  compensation  should  be  made,  to  be 
bidders,  and  when  he  came  to  the  proviso,  settled  by  arbitration.  The  yard  was  not, 
being  a^kcd  how  the  house  could  be  called  in  fact,  comprehended  in  the  property  held 
"a  free  public-house,  he  answered,  "  That  for  the  tcnn  at  £55,  but  was  held  Gy  the 
•clause  has  been  done  away  with.  There  vendor  from  year  to  year,  at  an  additional 
has  been  a  trial  upon  it  l)efore  Lord  El-  rent.  It  was  essential  to  the  enjoyment 
lenborough,  who  has  decided  it  to  be  bad.  of  the  property  leased  for  the  twenty- 
I  warrant  it  as  a  free  pul)lie-liouse,  and  three  years.  It  did  not  appear  that  the 
sell  it  as  such."  The  plaintiff  bid  off  the  vendor  knew  of  the  defect.  The  coort 
liouse  and  paid  a  deposit,  but  afterwards  held  that  this  defect  avoided  the  sale,  and 
finding  that  the  clause  might  still  l)c  en-  was  not  a  mistake  to  be  compensated  for 
forced,  he  brought  this  action  to  recover  under  the  above  condition  ;  although  after 
the  deposit  back.  It  was  held  thai  he  was  the  day  named  in  the  conditions  for  corn- 
entitled  to  recover.  Lord  Ellenborough  pleting  the  purchase,  and  before  action 
said :  "In  the  conditions  of  sale  this  is  brought  by  the  yendee,  the  vendor  pro- 
stated  to  be  *  a  free  public-house.'  Had  cured  a  lease  of  the  yard  for  the  term  to 
.the  auctioneer  afterwards  verbally  contra-  the  vendee,  and  offered  it  to  him.  See 
dieted  this,  I  should  have  paid  very  little  also.  Mills  v.  Oddy,  2  Crompt.  Hees.  & 
attention  to  what  he  said  from  his  pulpit.  Bos.  103. 
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allowance,  and  enforce  the  sale  against  the  purchaser.  And 
these  principles  would  hold  in  the  case  of  a  sale  not  at  auction, 
so  far  as  they  were  applicable,  {x) 

If  an  estate  be  sold  in  separate  lots,  and  one  person  buy 
many  lots,  there  is,  by  the  later  adjudications  and  the  better 
reasons,  a  distinct  contract  for  each  lot,  (y)  But  where  the  con- 
tract is  written,  and  signed  for  the  purchase  of  several  lots  at  one 
aggregate  price,  it  is  one  contract ;  and  this  is  so  where  this 
contract  was  subsequent  to  a  sale  of  the  same  lots  severally  and 
at  several  prices  to  the  same  purchaser,  (z)  And  if  a  vendor 
sell  an  estate  as  one  lot,  and  has  title  to  a  part,  but  not  to  the 
whole,  he  cannot  enforce  the  sale;  (a)  but  if  he  sells  in  several 
wholly  independent  lots,  it  would  seem  reasonable  that  he 
should  enforce  it  as  to  those  to  which  he  could  make  title,  as 
held  by  Lord  Brougham ;  (b)  but  we  should  not  consider  the 
lots  as  wholly  independent,  if  in  point  of  fact  the  buying  of 
them  all  was  for  any  reason  a  part  of  the  inducement  or 
motive  of  the  buyer  in  making  the  purchase. 

There  has  been  much  question  whether  a  sale  at  auction 
might  be  avoided  by  the  purchaser,  because  by-bidders  or 
puffers  were  employed  by  the  owner  or  auctioneer.  The  proper 
way  is  undoubtedly  to  give  notice  of  such  a  thing  at  the  sale ; 
but  the  weight  of  authority  in  this  country,  as  well  as  that  of 

(x)  Hibbcrt  v.   Shee,   I    Camp.  113;  325;  Ilarwood  v.  Bland,  Flan.  &  Kel. 

Robinson  v.  Masgrove,  2  Mood.  &  liob.  540. 

92.  (a)  2  Story,  Eq.  Jar.  §  778 ;  Reed  v. 

(y)  Tbis  was  expressly  held  in  Emmcr-  Noe,  9  Yerg.  283 ;  Dalby  v.   Pullen,  3 

son  V.   Heclis,   2   Taunt.  38.     See  also  Sim.  29;  Bates  v.  Delavan,  5  Paige,300; 

James  v.  Shore,  1  Stark.  426.    The  con-  Johnson  v.  Johnson,  3  Bos.  &.  Pul.  162 ; 

tracts  are  separate,  both  in  law  and  fact.  I'arham  v.  Randolph,  4  How.  (Miss.)  435. 

Id. ;  Roots  V.  Lord  Dormer,  4  B.  &  Ad.  But  if  the  part  to  which  the  seller  has  title 

77 ;  Baldey  v.  Parker,  2  B.  &  C.  44,  Best,  was  the  purchaser's  principal   object,  or 

J. ;  Scaton  v.  Booth,  4  Ad.  &  El.  528  ;  equally  his  object  with  the  other  part,  and 

Gibson  v.  Spurrier,  Peake's  Add.  Cas.  is  itself  an  independent  sulvject,  and  not 

49 ;  Dykes  v.  Blake,  4  Bing.  N.  C.  463.  likely  to  be  injured  by  being  separated 

But  see   Van    Eps   v.   Schenectady,   12  from  the  other  part,  equity  will  compel 

Johns.  436  ;  Stoddart  r.  Smith,  5  Binn.  the  purchaser  to  take  it  at  a  proportionate 

355;  Waters  v,  Travis,  9  Johns.  450.  price.     See  McQuin  v.  Farquhar,  11  Ves. 

{z)  Dykes  ?;.  Blake,  4  Bing.  N.  C.  463.  467;  Bowver  v.  Bright,   13   Price,  698; 

See  Chambers  v.  Griffiths,  1  Esp.  150;  Buck  v.  McCaughtry,   5   Monroe,  230; 

Drewc  V.  Hanson,  6  Ves.  675 ;  Hepburn  Simpson  v.  Hawkins,  1  Dana,  305 ;  Col- 

V.  Auld,  5  Cranch,  262 ;  Osborne  i\  Brc-  lard  v.  Groom,  2  J.  J.  Marsh.  488. 

mar  1  Des.  486  ;  Casamajor  t;.  Strode,  2  (b)  Casamajor  t^.  Strode,  2  My.  &  K. 

Myl.  &  K.  724 ;  Lewin  v.  Guest,  1  Russ.  706. 
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many  cases  in  England,  is  in  favor  of  permitting  an  owner, 
without  notice,  to  employ  a  person  to  bid  for  him,  if  *he  does 
this  with  no  other  purpose  than  to  prevent  a  sacrifice  of  the 
property  under  a  given  price,  (c)  It  must  be  often  difficult 
however,  to  draw  the  line  between  an  honest  procedure  of  this 
sort  and  a  fraudulent  design.  It  is  certain  that  any  unfair  con- 
duct on  the  part  of  the  purchaser  in  regard  to  his  purchase  pre- 
vents his  acquiring  any  title  to  the  goods,  (d) 

At  an  auction  the  contract  of  sale  is  not  completed  until  the 
auctioneer  knocks  the  property  down  to  the  purchaser ;  for  he  is 
the  agent  of  the  vendor,  and  this  is  his  assent  to  the  offer  of  the 
purchaser,  and  until  such  assent  be  given  the  offer  may  be  with- 
drawn, (e) 

If  an  auctioneer  does  not  disclose  the  name  of  the  owner  of 
the  property  which  he  sells,  he  is  himself  liable  to  an  action  by 
the  buyer  for  the  completion  of  the  contract.  (/)  And  it 
would  be  so  if  he  sold  or  warranted  without  authority,  (g)  K 
he  has  the  authority  of  the  owner  to  warrant,  and  does  so,  dis- 
closing the  name  of  the  owner,  he  is  himself  exonerated  from 
the  warranty,  and  the  owner  is  liable  upon  it.  (A)  And  he  has 
such  special  property  in  the  goods  that  he  may  bring  an  action 
for  the  price,  even  if  the  goods  be  sold  in  the  house  of  the 
owner,  and  were  known  to  be  his.  (i)     But  the  buyer  may  set 


(c)  This  right,  provided  there  exists  no  enongh  to  be  heard  by  the  aactioneer, 

actual  intention  to  defraud,  is  recognized  otherwise  it  amounts  to  nothing.    Jones 

by  many  recent  authorities.     See  Latham  v.  Nanney,  McCle.  39,  13  Price,  103. 

V.  Morrow,  6  B.  Monroe,  630;  National  (/)  Hanson  r.  Roberdeau,  Peake's  Cas. 

Fire  Ins.  Co.  v.  Loomis,  11  Paige,  431  ;  120;  Franklyn  v.  Lamond,  4  C.  B.  637; 

Bowles  V.  Round,  5  Ves.  Jr.  508,  Sum-  Mills  r.  Hunt,  20  Wend.  431 ;  Jones  v. 

ner's  ed.  and  note  b. ;  Crowder  v.  Austin,  Littledale,  6  Ad.  &  Ell.  486. 

3  Bing.  368;  Veazie  v.  Williams,  3  Story,  (g)  Sugd.  Law  of  Vendors,  10th  od. 

622;  Thomett  v.  Haines,    15  M.  &  W.  vol.  1,  p.  70;  Jones  v.  Dvke,  id.  vol.  3, 

371  ;  Wheeler  ?•.  Collier,  Mood.  &  Malk.  App.  8 ;  Gaby  v.  Driver,  2' Y.  &  Jer.  549. 

123  ;  Dart  on  Vend.  p.  89.    Contra,  Towle  (A)  An  auctioneer  in  such  case  is  like 

V.  Leavitt,  3  Foster,  360 ;  Pennock's  Ap-  any  other  agent,  and,  unless  ho  acts  be- 

?eal,  14  Pcnn.  446;  Staines  v.  Shore,  16  yond  his  authority,  binds  his  principal, 

'enm  200.  but  not  himself. 

Id)  Puller  V.  Abrahams,  6  Moore,  316,  (i)  Williams  v.  Millihgton,  1  H.  Bl. 

3Brod.&Bing.  116;  Smith  v.  Greenlee,  2  81;   Coppin  v.  Walker,   7   Taunt.   237. 

Dcv.  126.  But  where  the  person  employing  the  ano- 

(e)  Paine  v.  Cave,  3  T.  K.  148 ;  Ront-  tioneer  to  sell  has  no  right  so  to  do,  the 

ledge  V.  Grant,  4  Bing.  653.    If  the  bid  auctioneer  has  no  claim  upon  the  property 

be  retracted,  the  retraction  mast  bo  loud  against  the  rightful  owner,  and  the  pui^ 
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off  a  debt  due  to  hioi  from  the  owner,  (j)  And  if  the  auction- 
eer sell  the  property  of  A  as  the  property  of  B,  and  the  buyer 
pay  the  price  to  B,  the  auctioneer  cannot  •recover  it  of  the 
buyer,  (k)  It  is  said  that  after  the  sale  is  finished  the  auction- 
eer is  no  longer  the  agent  of  the  owner,  and  a  payment  to  him 
of  the  price  is  not  a  payment  to  the  owner.  (/)  But  where  the 
auctioneer,  by  usage,  or  on  other  evidence,  can  be  shown  to 
have  authority  to  receive  the  money,  such  payment  must  dis- 
charge the  buyer,  (m)    It  is  the  duty  of  the  auctioneer  to  obtain 

chaser  may  refasc  to  pay  tho  auctioneer,  aathority  to  receive  payment  of  snch  resi- 
Dickenson  t;.  Naale,  1  I^ev.  &  Man.  721.  dne,  or  to  take  any  security  for  the  pay- 
See  ante,  83,  vol.  2,  248.  ment  of  it ;   but  that  even  if   he  were 
( /)  Coppin  V.  Craig,  7  Taunt.  243.  authorized  by  the  conditions  to  receive 

ik)  Coppin  V,  Walker,  7  Tannt.  237.  payment,  the  payment  required  was  a 
I)  Sykes  v.  Giles,  5  M.  &  W.  645.  In  payment  in  cash,  and  he  had  no  authority 
this  case  the  plaintiff  having  employed  an  to  take  a  bill  of  exchange.  Parke,  B. : 
auctioneer  to  sell  certain  timber  growing  "  The  question  here  is,  what  authority 
on  his  estate,  the  following,  amongst  other  the  auctioneer  had.  The  extent  of  that 
conditions,  were  read  at  the  sale,  in  tho  authority,  in  the  absence  of  any  proof  of 
presence  of  the  defendant :  "  That  each  general  authority,  must  depend  upon  the 
purchaser  should  pay  down  a  deposit  of  conditions  of  sale.  The  only  authority 
jCIO  per  cent,  in  part  of  the  purchase-  given  to  the  auctioneer  by  these  conditions 
money,  and  pay  the  remainder  on  or  be-  is,  to  receive  the  deposit  money ;  the 
fore  the  1 7th  of  August ;  but  in  case  any  vendor  reserves  to  himself  or  his  agent 
purchaser  should  prefer  to  pay  the  whole  the  power  to  receive  the  remainder  of 
amount  of  his  purchase-money  at  an  the  purchase-money.  As  no  agent  is 
earlier  period,  discount  after  the  rate  of  £5  named  for  that  purpose,  the  payment 
per  cent,  will  be  allowed."  Also,  "  that  must  be  to  the  principal,  or  some  general 
each  purchaser  shall  enter  into  a  proper  agent,  which  the  auctioneer  certainly  was 
agreement  and  bond,  if  required,  with  not ;  for  the  word  '  agent '  in  the  sixth 
such  one,  two,  or  more  sureties  as  shall  be  condition  clearly  does  not  refer  to  him. 
approved  by  the  vendor  or  his  agent,  for  By  the  third  condition  the  remainder  of 
the  performance  of  his  agreement,  pursu-  the  money  is  to  be  paid  on  or  before  the 
ant  to  the  above  conditions."  The  do-  1 7th  of  August,  but  such  payment  is  not 
fendant  became  the  purchaser  of  one  lot,  to  be  to  the  auctioneer,  but  the  vendor, 
and  paid  the  deposit.  Some  days  after  Then  that  part  of  the  condition  which 
the  sale,  which  was  on  the  14th  of  Febru-  provides  that  the  purchaser  may,  if  he  shall 
ary,  the  defendant,  at  the  auctioneer's  re-  prefer  it,  pay  the  whole  money  at  an 
auest,  drew  a  bill  of  exchange  for  the  rest-  earlier  period,  must  also  be  construed  to 
Que  of  tho  purchase-money,  dated  on  the  mean  that  he  shall  pay  it  to  the  same  per- 
day  of  the  sale,  on  one  J.  I^.,  payable  six  son,  that  is,  the  vendor  or  his  agent.  jBut 
months  after  date  to  his  own  order,  and  even  if  the  auctioneer  had  had  authority  to 
indorsed  it  to  the  auctioneer,  who,  being  receive  the  remainder  of  the  purchase- 
in  difficulties,  indorsed  it  to  a  third  person,  money,  he  had  no  authority  to  receive 
to  whom  he  was  indebted  on  his  own  ac-  it  in  this  way  by  means  of  a  bill  of  ex- 
count.  The  bill  became  due  on  the  17th  change.  Cash  payment  was  intended, 
of  August,  when  the  amount  of  it  was  duly  and  not  a  bill  of  exchange.  My  opinion, 
paid  to  the  holder.  It  was  never  trans-  however,  is,  that  under  the  terras  of  the 
lerred  to  the  plaintiff.  Held,  that,  under  conditions  of  sale,  the  vendor  is  to  receive 
these  circumstances,  the  delivery  and  pay-  the  purchase-money,  and  not  the  auction- 
ment  of  the  bill  of  exchange  was  not  a  eer.  The  general  rule  may  be  different, 
valid  payment  of  the  residue  of  the  pur-  but  the  case  turns  on  this  peculiar  con- 
chase-money  for  tho  timber  purchased  by  struction  of  the  conditions  of  sale." 
the  defendant,  the  auctioneer  having  no        (m)  See  Capel  v,  Thornton,  3  Car.  & 
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the  best  price  he  fairly  'can ;  to  comply  with  his  instructions, 
unless  they  would  operate  a  fraud ;  to  pursue  the  accustomed 
course  of  business,  and  to  possess  a  competent  degree  of  skill; 
and  if  he  fail  in  either  of  these  particulars,  and  damage  ensues 
to  the  owner,  he  is  responsible  therefor,  (w) 

In  the  preceding  remarks  we  have  given  the  rules  of  law 
applicable  to  auction  sales  of  personal  as  well  as  of  real  prop- 
erty. They  are  the  same  in  both  cases,  except  so  far  as  they 
are  necessarily  distinguished  by  the  nature  of  the  property  sold. 

Pay.  352 ;  Banney  r.  Payntz,  4  B.  &  Ad.  (it)  See  Guerreiro  ».  Peile,  3  B.  &  Aid. 

568.    The  case  of  Sykes  f.  Giles,  aboye  616;BexweII  v.  Christie,  Cowper,  395; 

cited,  does  not  impugn  this  nile,  but  turned  Russell  v.  Palmer,  2  Wilson,  325. 
upon  the  special  conditions  of  the  sale. 

[442] 


v^ 


CH.  in.]  HIRING  OF  REAL  PROPERTY.  421 


CHAPTER  III. 

HIRING  OF  REAL  PROPERTY. 

Sect.  I.  —  Of  the  Lease, 

The  hiring  of  real  property  is  usually  effected  by  means  of  a 
lease,  which  is  a  contract,  whereby  one  party  —  the  tenant  — 
has  the  possession  and  profits  of  the  land,  and  the  other  party 
—  the  landlord  —  reserves  a  rent,  which  the  tenant  pays  him 
by  way  of  compensation. 

It  is  frequently  a  question  whether  an  instrument  is  a  lease 
at  once,  or  only  an  agreement  to  make  a  lease  hereafter ;  and  if 
a  lease,  when  by  its  terms  it  is  to  begin,  and  when  to  end ;  and 
whether  the  tenancy  is  for  years,  or  from  year  to  year,  or  at 
will,  or  upon  sufferance.  But  these  questions  are  properly 
questions  of  construction,  and  so  far  as  they  come  within  the 
scope  of  this  work  will  be  considered  hereafter,  when  we  treat 
of  Construction,  and  of  the  Statute  of  Frauds,  in  our  second 
volume. 

Any  general  description  will  suffice  to  pass  the  demised 
premises,  if  it  be  capable  of  distinct  ascertainment  and  identifi- 
cation. And  certain  words,  usually  employed,  as  house,  farm, 
land,  and  the  like,  have,  if  necessary,  a  very  wide  meaning,  (o) 
And  where  such  general  and  comprehensive  terms  are  employed, 
all  things  usually  comprehended  within  the  meaning  thereof 
will  pass,  unless  the  circumstances  of  the  case  show  very  clearly 
that  the  intention  of  the  parties  was  otherwise,  {p)  And  inac- 
curacies as  to  qualities,  names,  amounts,  &c.,  will  be  rejected, 
if  there  be  enough  to  make  the  purposes  and  intentions  of  the 

lo)  1  Shep.  Touch.  90-92.  v.  Lake,  id.  168;  Kerslake  v.  White,  2 

(p)  Doe  V.  Burt,  1  T.  R.  701 ;  Biran  Stark.  508 ;  Ongley  ».  Chambers,  1  Bing. 
V,  Wetherhead,.  Cro.  Car.  17  ;  Gennuigs    486,  496. 
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parties  certain,  (q)  So  the  granting  for  hire,  of  a  thing  to  *be 
used,  carries  with  it  ail  proper  appurtenances  and  accompani- 
ments which  are  needed  for  the  proper  use  and  enjoyment 
of  the^thing.  (r) 


SECTION   11. 

OF  THE  QENERAL  UABIUTIBS  OF  THE  LESSOR. 

There  is  an  implied  covenant  on  the  part  of  the  lessor  to  put 
the  lessee  into  possession,  and  that  he  shall  quietly  enjoy.  (5) 
But  unless  the  demise  be  under  seal  there  is  no  implied  covenant 
for  good  title,  but  only  for  quiet  enjoyment,  {ss)  He  is  not 
bound  to  renew,  without  express  covenant,  [t)  nor  are  such 
covenants  favored,  if  they  tend  to  perpetuity,  (u)  but  where 
they  are  definite  and  reasonable  the  law  sustains  them,  (v)  A 
covenant  to  "  renew  under  the  same  covenants,"  is  satisfied  by 
a  renewal  which  omits  the  covenant  to  renew,  {w)  But  a  cove- 
nant to  renew  implies  a  renewal  for  the  same  term  and  rent, 
and,  probably,  on  the  same  conditions  as  before,  excepting  only 
the  covenant  to  renew ;  but  if  it  be  "  to  renew  on  such  terms  as 
may  be  agreed  upon,"  this  is  void  for  uncertainty,  [z) 

A  landlord  is  under  no  implied  legal  obligation  to  repair,  nor 
will  the  uninhabitableness  of  a  house  be  a  good  defence  to  an 

(7)  MiUer  v.  Travers,  1  M.  &  Sc.  342,  tenancy  under  a  written  agreement  be^na 
351 ;  Blagao  v.  Gold,  Cro.  Car.  473  ;  from  the  day  on  which  the  agreement  pro- 
Mason  V.  Chambers,  Cro.  Jac.  34  ;  fesscs  to  have  been  executed.  Bishop  v, 
Wrotcsley  v.  Adams,  Plowd.  187,  191  ;  Wraith,  26  E.  L.  &  E.  568. 
Windham  v.  Windham,  Dyer,  376,  b ;  {ss)  Bandy  v.  Cartwright,  20  £.  L.  & 
Goodtitle  v.  Southern,  1  M.  &  S.  299  ;  E.  374. 

Doe  V.  Galloway,  5  B.  &  Ad.  43  ;  Pim  (t)  Lee  v.  Vernon,  7  Bro.  P.  C.  482 ; 

V.  Currell,  6  M.  &  W.  234,  269.  Bobertson  v.  St.  John,  2  Bro.  C.  C.  140. 

(r)  Shep.  Touch.  89 ;  Morris  v.  Edg-  (ti)  Baynham  v.  Guy's  Hospital,  3  Ves. 

ington,  3  Taunt.  24,  31;   Kooystra  v,  295;  Attorney-General  v.  Brooke,  18  id. 

Lucas,  5  B.  &  Aid.  830 ;  Hardbg  v.  Wil-  319,  326. 

son,  2  B.  &  C.  96.  (t;)Fttmival  v.  Crew,  3  Atk.  83  ;  Cooke 

(s)  Line  v.  Stephenson,  4  Bing.  N.  C.  r.  Booth,  Cowp.  819  ;  Willan  v.  WilUm; 

678,  5  id.  183  ;  Uolden  v.  Taylor,  Hob.  16  Yes.  72,  84;  Sadlier  v.  Biggs,  27  K 

12;   Hackct  u.   Glover,    10  Mod.    142;  L.  &  £.  74. 

Shep.  Touch.  165;  Nokes'  case,  4  Co.  80  (w)  Carr  v,  Ellison,  20  Wend.   178. 

b.  —  Assumpsit  lies  against  a  landlord  oa  See  also,  Abeel  v.  Kaddiff,  13  Johns.  297. 

his  implied  promise  to  give  possession.  But  see  contra,  Bridges  v,  Hitchcock,  1 

Coe  V.  Clay,  3  M.  &  P.  57.    And  in  the  Bro.  P.  C.  522. 

absence  of  any  proof  to  the  contrary,  the  (x)  Rutgers  v.  Hanter,  6  Johns.  Ch. 
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action  for  rent,  {y)  And  if  he  expressly  covenanted  to  repair, 
the  tenant  cannot  quit  and  discharge  himself  of  the  rent  because 
the  repairs  are  not  made,  unless  there  is  a  provision  to  that 
effect,  {z)  And  if  a  landlord  is  bound  by  custom  or  by  express 
agreement  to  repair,  this  obligation,  and  the  obligation  *of  the 
tenant  to  pay  rent,  are,  it  seems,  independent  of  each  other,  so 
that  the  refusal  or  neglect  of  the  landlord  to  repair  is  no  answer 
to  a  demand  for  rent,  (a)  It  would  seem  from  the  authorities 
above  cited,  to  be  the  law  in  England,  that  a  tenant  is  justified 
in  avoiding  his  lease,  only  by  a  positive  wrong  on  the  part  of 
his  landlord ;  as  by  erroneous  or  fraudulent  misdescription  of  the 
premises  or  thetir  being  made  uninhabitable  by  the  landlord,  (b) 


SECTION   III. 

OP  THE  GENERAL  LIABILITY  AND   OBLIGATION  OF  THE  TENANT. 

The  words  "reserving,"  or  "  yielding,"  or  "  paying"  a  rent, 
or  any  phraseology  distinctly  showing  the  intention  of  the  par- 
ties that  rent  should  be  paid,  imply  a  covenant  or  promise  on 
the  part  of  the  lessee  to  pay  the  same,  although  the  words  im- 
port no  promise.  And  he  is  liable  to  an  action  either  for  non- 
payment of  rent,  or  for  refusing  to  take  possession,  {c)  He  is 
not  bound  to  pay  the  taxes,  unless  he  agrees  to ;  but  the  agree- 
ment may  be  indirect  and  constructive ;  as  if  he  agrees  to  pay 
the  rent  "  free  from  all  taxes,  charges,  or  impositions,"  (d)  or 

215 ;  Whitlock  v,  Duffield,  1  Hoff.  Ch.  1 10;  note  to  Sorplioe  v.  Farnsworth,  whero  this 

Tracy  v.  Albany  Exch.  Co.  3  Selden,  472.  case,  and  others  to  this  point  from  the 

{y)  Arden  v.  Pidlen,  10  M.  &  W.  321 ;  Year-Books,  are  given  in  mil. 

Hart  V.  Windsor,  12  id.  68  ;  Izon  v.  Gor-  (b)  See  Sorplice  v.  Famsworth,  7  M. 

ton,  5  Bing.  N.  C.  601  ;  Gott  w.  Gandy,  &  Gr.  576  ;  Hart  v.  Windsor,  12M.  &  W. 

22  £.  L.  &  £.  173 ;  Moffat  v.  Smith,  4  68 ;  Sutton  v.  Temple,  id.  52 ;  Arden  r. 

Corns.  126;  Banks  v.   White,  1  Sneed,  FuUen,  10  id.  321. 

613;  Howard  v.  Doolittle,  3  Dner,  464.  (c)  See  Piatt  on  CoTenants,  50.    The 

The  cases  contra,  as  Collins  v.  Barrow,  1  learned  author  of  this  treatise  maintains, 

M.  &  Rob.  112;  Edwards  v.  Etherington,  however,  with  great  ability  and  Icaminff, 

7  D.  &  R.  1 17  ;  Salisbury  v.  Marshall,  4  that  an  action  of  covenant  will  lie  in  such 

C.  &  P.  65,  seem  to  be  overruled.  case  only  when  the  lease  is  made  by  inden- 

(z)  Surplice  v.  Famsworth,  7  M.  &  Gr.  ture  executed  by  the  lessee. 

576.  {d)  Bradbury  v,  Wright,  Dong.  624. 

(a)  Bro.  Abr.,  Dette,  pi.  18 ;  27  H.  6,  But    see,    contra,    Cranston   v,    Clarke, 

10  a,  pi.  6.    See  also  the  reportra's  learned  Sayer,  78. 
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even  to  pay  *'  a  net  rent ; "  (e)  or  any  other  language  is  used, 
distinctly  showing  that  this  burden  was  to  be  cast  upon  the 
tenant  . 

The  time  when  the  rent  is  due  depends  upon  the  terms  of  the 
contract;  and,  if  this  were  silent,  the  time  would  depend  upon 
statutory  provision,  if  any  there  were,  and  in  the  absence  of  such 
provision,  upon  the  usage  of  the  country.  •Whenever  it  is  due, 
if  no  place  of  payment  is  fixed  by  the  contract,  and  there  is  a 
clause  of  reentry  and  forfeiture  in  case  of  non-payment,  a  readi- 
ness  to  pay  upon  the  land  would  be  necessary  to  prevent  a  for- 
feiture, and  as  the  law  could  not  in  such  a  case  compel  a  tenant 
to  seek  the  landlord  off  the  land  to  pay  the  rent  and  at  the  same 
time  be  ready  upon  the  land  with  the  money  to  prevent  a  for- 
feiture, it  would  seem  that  a  readiness  to  pay  upon  the  land 
would  also  be  a  good  plea  of  tender  in  an  action  for  the  rent  (/) 
although  the  tenant  might,  if  he  chose,  make  a  personal  tender 
which  would  be  good.  (jQf)  But  we  hold,  with  the  latest 
English  authority,  that  if  there  be  no  clause  of  forfeiture  in  the 
lease,  the  tenant  must  seek  the  landlord  and  tender  the  rent  as 
in  other  cases,  in  order  to  prevent  the  landlord  from  recovering 
the  costs  of  an  action ;  (g)  although  the  American  cases  lead  to 
a  different  conclusion,  (gg)  And  a  tender  of  rent  on  the  day  it 
fell  due,  although  at  a  late  hour  in  the  evening,  has  been  held 
good.  (A) 

A  tenant  is  not  bound  to  make  general  repairs  without  an 
express  agreement.  But  he  must  make  such  repairs  as  are 
made  necessary  by  his  use  of  the  house,  and  are  required  to 
keep  the  premises  in  tenantable  condition.  And  even  if  an 
accident  occur  without  his  having  any  thing  to  do  with  it,  as  if 
a  window  were  broken,  or  slates  cast  from  the  roof,  he  must 
repair,  if  serious  injury  will  obviously  result  in  case  the  accident 
be  left  without  repair,  (hh)     In   general,  an  outgoing  tenant 


(e)  Bennett  r.  Womack,  3  C.  &  P.  96,  (gg)  Hanter  v,  Le  Conte,  6  Cow.  728; 

7  B.  &  C.  627.  Walter  v.  Dewej,  16  Johns.  222. 

(/)  Haldane  v.  Johnson,  20  £.  L.  &  (A)  Thomas  v.  Hayden,  cited  in  Per- 

E.  498.  kins  v.  Dana,  19  Venn.  589. 

(j(T)Hunter  v.  Le  Conte,  6  Cow.  728.         (hh)  Feipison  w. ,  2  Esp.  590; 

(^)  Haldane  v.  Johnson,  20  £.  L.  &  Gibson  v.  Wells,  4  B.  &  P.  290 ;  Pomfret 

E  498.  V.  Ridoft,  1  Wms.  Saond.  323,  b,  n.  7; 
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mast  leave  the  premises  wind  and  water  tight,  but  is  not  bound 
to  any  ornamental  repair,  as  painting,  papering,  &c.,  although 
so  broad  a  covenant  on  his  part  as  ^'  to  leave  the  premises  in 
good  and  sufficient  repair,  order,  and  condition,"  might  cover 
these  repairs,  (i)  But  if  he  expressly  agrees  to  keep  the  prem- 
ises in  repair,  and  deliver  them  up  in  good  repair,  he  is  not  jus- 
tified in  permitting  them  to  remain  out  of  repair  by  the  fact  that 
they  were  so  when  he  received  them,  (j)  If  the  landlord  is 
under  no  obligation  to  repair,  and  the  tenant  voluntarily  makes 
them,  the  landlord  is  not  bound  to  repay  him  the  expense ;  (jj) 
but  we  should  think  there  would  be  a  sufficient  consideration 
to  sustain  a  subsequent  promise  by  the  landlord.  If  there  be 
an  express  and  unconditional  agreement  to  repair,  or  to  rede- 
liver in  good  order,  or  to  keep  in  good  repair,  the  tenant  is 
bound  to  do  this,  even  though  the  premises  are  destroyed  by 
fire,  so  that  he  is  in  fact  compelled  to  rebuild  them,  (k)  but  not 
if  destroyed  by  the  act  of  God  or  the  public  enemies,  (fde) 
Where  the  tenant  *contracts  to  repair,  there  is  no  implied 
promise  to  use  premises  in  a  tenant-like  manner,  (I)  but  such 
tenant  is  liable  to  third  parties  for  damages  resulting  from  the 
ruinous  state  of  the  premises ;  and  the  landlord  is  not,  if  the 
premises  were  in  good  order  when  leased,  (m)  But  the  tenant 
is  not  made  liable  by  this  agreement  for  acts  done  before  the 
execution  of  the  indenture,  although  its  habendum  states  that 
the  premises  are  to  be  held  firom  a  day  prior  to  the  day  of  the 

Honefall  v.  Mather,  Holt,  N.  F.  7 ;  Au-  proper  extent  of  the  repairs,    id.    See 

worth  V.  Johnson,  5  C.  &  P.  239 ;  Torn-  also,  Mantz  v.  Goring,  4  Bing.  N.  C.  451 ; 

ano  V.  Young,  6  id.  8.  Burdett  v.  Withers,  7   Ad.  &  El.  36 ; 

(i)  Wise  17.  Metcalf,  10  B.  &  O.  312.  Belcher  v.  Mcintosh,  2  M.  &  R.  186. 

Bat  a  declaration  stating  that  in  consider-  (j^*)  Momford   v.    Bowen,  6    Cowen, 

ation  that  the  defendant  had  become  ten-  475. 

ant  to  the  plaintiff  of  a  farm,  the  defend-  {k)  40  Ed.  3,  6,  pi.  11  ;  Faradine  v, 

ant  undertook  to  make  a  certain  quantity  Jane,  Aleyn,  27  ;  Bullock  v.  Dommitt,  6 

of  fallow,  and  to  spend  £60  worth  of  ma-  T.  R.   650 ;  Brecknock    Canal    Co.   r. 

nure  every  year  thereon,  and  to  keep  the  Fritchard,  6  T.  R.  750 ;  In  re  Skingley,  3 

buildings  in  repair,  was  held  bad  on  gen-  E.  L.  &  E.  91 ;  Allen  v.  Culver,  3  Denio, 

eral  demurrer;  those  obligations  not  aris-  284;  Spence  v.  Chodwick,  10  Q.  B.  517, 

ing  out  of  the  bore  relation  of  landlord  530;  Fhillips  v.  Stevens,  16  Mass.  238  ; 

and  tenant.    Brown  v.  Crump,  1  Marsh.  Fowler  v.  Bott,  6  Mass.  63. 

567.    See  also,  Granger  v.  Collins,  6  M.  (kk)  Bayly  v.  Lawrence,  1  Bay,  499  ; 

&  W.  458;  Jackson  v.  Cobbin,  8  id.  790.  Follard  v.  Shaffer,  1  Dallas,  210.    See 

(j)  Payne  v.  Haine,  16  M.  &  W.  541.  Froctor  v.  Keith,  12  B.  Mon.  252. 

But  the  age  and  character  of  the  premises  (/)  Standen  v,  Chrinnas,  10  Q.  B.  35. 

must  be  considered  in  determining  the  (m)  Bears  v.  Ambler,  9  Bair,  193. 
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execution.  (»)  And  an  under-lessee,  with  covenants  to  repair, 
is  liable  to  his  immediate  landlord  only  for  such  damages  as 
result  directly  from  the  breach  of  his  own  contract ;  and  not  for 
such  as  the  owner  may  recover  from  the  mesne  landlord,  (o) 

The  tenant  of  a  farm  is  bound,  without  express  covenants,  to 
manage  and  cultivate  the  same  in  such  manner  as  may  be  re- 
quired by  good  husbandry  and  the  usual  course  of  management 
of  such  farms  in  that  vicinity.  And  if  he  fails  to  do  so,  as- 
sumpsit may  be  maintained  on  the  breach  of  the  implied 
promise,  (p) 

It  is  no  answer  to  a  demand  for  rent  tliat  the  premises  are 
not  in  a  fit  and  proper  state  and  condition  for  the  purposes  for 
which  they  are  hired,  (q)  If,  therefore,  the  premises  are  burned 
down,  and  the  tenant  is  under  no  obligation  to  rebi;iild,  (not 
having  agreed  to  keep  in  repair,)  or  are  destroyed  by  the  act 
of  God  or  the  public  enemies,  yet  he  is  bound  to  pay  rent 
thereafter,  (qq)  unless,  as  is  now  frequently  done  in  this  coun- 
try, the  lease  contains  a  provision,  that  the  rent  shall  cease  or 
proportionally  abate  while  the  premises  remain  wholly  or  in 
part  unfit  for  use. 

In  the  absence  of  express  agreement  to  repair,  the  lessee  *is 
not  bound  to  rebuild  a  house,  which  has  been  burned  through 
the  negligence  and  folly  of  his  own  servants,  (r) 

A  lessee  may  assign  over  the  whole  or  a  part  of  his  term  in 
the  premises.  If  he  parts  with  the  whole  of  his  interest  it  is  an 
assignment;  if  with  less  than  the  whole  it  is  an  underleasing, 
leaving  a  reversion  in  the  original  lessee.  An  underlease  is  not 
a  breach  of  a  covenant  "  not  to  assign,  transfer,  or  set  over" 


l: 


In)  Shaw  v.  Kay,  1  Exch.  412.  R.  789;  Hutton  v,  Warren,  1  M.  &  W. 

(o)  Logan  v.  Hall,  4  C.  B.  598  ;  Walker  466  ;    Hallifax  v.  Chambers,  4  id.  662 ; 

V.  Hatton,  10  M.  &  W.  249  ;  Penlej  v.  Lewis  t\  Jones,  17  Penn.  262. 

Watts,  7  id.  601.    Bat  see  contra,  l^ealo  {g)  Hart  v.  Windsor,  12  M.  &  W.  68; 

».  Wyllie,  3  B.  &  C.  533.  Surplice  r.  Famsworth,  7  M.  &  Gr.  576  ; 

(/))  Powley  17.  Walker,  5  T.  R.  373 ;  Harrison  v.  Lord  North,  1  Ch.  Cas.  83. 

Beale  v.   Sanders,  3  Bing.  N.  C.  850 ;  (qq)    Pollard    v.    Shaaffer,   1    Dallas, 

Brown  v.  Crump,  1  Marsh.  567.   See  also,  210 ;  Niedelet  v.  Wales,  16  Missouri,  214 ; 

Wi^glesworth  v.    Dallison,  Doug.  201  ;  Fowler  t;.  Bott,  6  Mass.  62 ;  Leroott  v. 

Ijegh  V.  Hewitt,  4  East,  154;  Senior  v.  Skerrett,   1    Har.   &  J.  42;    Wagner  v. 

Armytage,   Holt,  N.  P.  197;   Gough  v.  White,  4  H.  &  J.  546;  Redding  v.  Hall, 

Howard,  Pcake's  Add.  Cas.  197 ;  Dalby  1  Bibb,  536. 

V.  Hirst,  1  Br.  &  Bing.  224,  3  Moore,  (r)   McKenzio  v.  McLeod,    10    Bing. 

536 ;  Angerstoin  v.  Handson,  1  C.  M.  &  365. 
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the  premises,  or  the  lease,  or  the  interest  or  estate  of  the  les- 
see ;  (s)  but  if  there  be  added  to  the  covenant  the  words  "  or 
any  part  thereof,"  it  is  equally  a  breach,  to  underlet  or  to 
assign.  By  such  breach  the  original  lessee  becomes  liable  for 
damages  ;  but  the  lease  is  not  terminated,  or  the  interest  of  the 
sub-lessee  destroyed,  unless  the  original  lease  is  made  on  con- 
dition  that  there  shall  be  no  assignment,  nor  underleasing,  or 
provides  that  the  original  lessor  may,  upon  any  assignment  or 
underleasing,  enter  and  expel  the  lessee  or  his  assigns,  and  ter- 
minate the  lease. 

A  distinction  formerly  prevailed  between  a  proviso  declaring 
that  the  lease  should  be  void  on  a  specified  event,  and  a  proviso 
enabling  the  lessor  to  determine  it  by  reentry  ;  and  it  was  held 
that  in  the  former  case  the  lease  became  absolutely  void  on  the 
event  named,  and  was  incapable  of  being  restored  by  acceptance 
of  rent,  or  other  act  of  intended  confirmation ;  while  in  the 
latter,  some  act,  such  as  entry  or  claim,  must  have  been  per- 
formed by  the  lessor  to  manifest  his  intention  to  end  the  de- 
mise, which  was  voidable  in  the  interval,  and  -  consequently 
confirmable.  This  distinction,  however,  is  now  exploded ;  and 
it  is  held  that  the  lease  is  *voidable  only  at  the  election  of  the 
lessor,  but  not  of  the  lessee,  though  the  proviso  expressly  de- 
clare that  it  shall  be  void,  (t)  And  any  act  will  be  a  waiver  of 
the  forfeiture,  which  is  a  distinct  and  voluntary  recognition  of 
the  lease  by  the  lessor,  with  a  full  knowledge  of  the  forfeiture ; 
as  by  taking  rent,  &c.  (w)     Whether  a  mere  demand  of  subse- 

(«)  Crusoe  i\  Bagby,  2  W.  Bl.  766,  3  an  insolvent  law  would  be  a  breach  of  the 
Wils.  234 ;  Kinnereley  v.  Orpe,  Doug,  covenant.  See  Shee  v.  Hale,  13  Ves. 
56 ;  Church  v.  Brown,'  15  Ves.  258,  265.  404.  And  if  the  lease  be  made  subject  to 
—  But  a  covenant  against  underletting  will  a  condition  that  the  premises  shall  be  act- 
restrain  the  alienation  by  assignment,  ually  occupied  by  the  lessee,  the  lease 
Greenaway  v.  Adams,  12  Ves.  395. —  will  of  course  determine  whenever  the  con- 
Letting  lodgings  is  not  a  breach  of  cove-  dition  is  broken,  whether  it  be  by  the 
nant  riot  to  underlet.  Doe  d.  Pitt  u.  voluntary  act  of  the  party  or  by  operation 
Laming,  4  Camp.  73.  — And  an  assign-  of  law.  Doe  v.  Clarke,  8  East,  185. 
ment  by  operation  of  law  is  no  breach  of  (t)  See  Piatt  on  Leases,  vol.  2,  P- 327 ; 
a  covenant  not  to  assign;  as  in  case  of  1  Smith's  Lead.  Cases,  19;  and  Taylor 
bankruptcy,  or  where  the  term  is  taken  on  on  Landlord  and  Tenant,  2d  ed.  p.  322, 
execution  by  a  creditor.  Doe  v.  Carter,  where  this  point  is  fully  considered,  and 
8  T.  R.  57.    But  it  is  otherwise  if  the  cases  cited. 

assignment  is  the  voluntary  Rct  of  the  (u)  Hoe  cf.  Gregson  v.  Harrison,  2  T. 

tenant.     Doc  r.  Carter,  8  T.  R.  57,  800 ;  R.  425 ;  Doev/.  Kash  v.  Birch,  1  M.  &  W. 

Doe  r.  Hawke,  2  East,  481.    It  would  402;  Doe  d.  Gatehouse  v,  Rees,  4  Bing. 

o  em,  therefore,  that  taking  the  benefit  of  N.  C.  384 ;  Amsby  v.  Woodward,  6  B. 
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quent  rent  is  a  waiver  is  not  so  certain,  (v)  A  waiver  of  the 
forfeiture  forgone  breach  does  not  prevent  the  lessor  from  insist* 
ing  on  the  forfeiture  for  another,  (w)  The  sub-lessee  is  not 
liable  to  .the  original  lessor,  there  being  no  privity  between 
them.  But  if  the  whole  term  and  interest  be  assigned  by  the 
termor,  the  assignee  —  who  is  not  a  sub-lessee,  as  there  is  no 
reversion  in  the  termor  —  is  now  liable  to  the  original  lessor 
for  rent,  by  reason  of  his  privity  of  estate,  (x) 

Where  the  letting  is  in  the  alternative,  as  for  two,  four,  or 
eight  years,  the  tenant  may  determine  the  tenancy  at  either  of 
these  periods  by  a  proper  notice,  unless  it  be  otherwise  ex- 
pressly agreed,  (p) 

A  tenant  may  not  dispute  his  landlord's  title;  for  he  is 
estopped  from  changing,  by  his  own  act,  the  character  and 
effect  of  his  tenure,  (z)  And  wherever  a  tenant  disclaims  his 
tenure,  or  denies  his  landlord's  title,  or  claims  adversely  to  him, 
or  attorns  to  another  as  having  title  against  him,  he  forfeits  his 
estate.  The  landlord  may  enter  at  once,  and  bring  ejectment 
for  the  forfeiture.  But  this  is  a  disclaimer  'of  the  lease  by  the 
landlord,  who  cannot  thereafter  take  any  advantage  from  the 
tenancy,  (a)     But  a  disclaimer  by  a  tenant  will  work  a  for- 


&  C.   519;  Harrie  v.  Oswel,  Cro.  Eliz.  Bing.  549;  Doe  d.  Knight  v.  Snijthe,  4 

572 ;    Goodright  d.  Walter  v.    Davids,  M.    &  S.  347 ;    Alchorne  v,  Gomme,  S 

Cowp.  803.  BiDg.  54;    Graveoor  v,  Woodhouse,  7 

(r)  Doe  d.  Nash  v.  Birch,  1  M.  &  W.  Moore,  289 ;  Parry  v.  House,  Holt,  N.  P. 

406.  489,  and  the  learned  note  bj  the  reporter ; 

{w)  Doe  d.  Boscawen  v.  Bliss,  4  Taunt.  Willison  v.  Watkins,  3  Peters,  43 ;  Den 

735;  Doe  d.  Ambler  v.  Woodbridge,  9  d.  Freeman  v.   Heath,  13  Ire.  L.  498; 

B.  &  C.  376.  Fusselman  v.  Worthington,  14  HI.  135 ; 

(t)  Stevenson  v.  Lambard,  2  East,  575.  Pierce  v.  Mintum,  1  Gala.  470.    But  see 

See  also,  ante,  p.  199,  and  note  {q).  Mountney  v.  Collier,  16  E.  L.  &  £.  232 ; 

{tf)  Dann  v.  Spurrier,  3  B.  &  .P.  399  ;  Den  d.  Howell  r.  Ashmore,  2  Kew  Jer. 
Goodright  d.  Hall  v.  Richardson,  3  T.  B.  265 ;  Shnltz  v.  Elliott,  11  Humph.  183; 
462.  Where  a  house  was  leased  at  a  Funk's  Lessee  v,  Kincaid,  5  Mai^l.  404. 
certain  rent  "to  be  paid  quarterly,  or  half  (a)  Greeno  v.  Munson,  9  Venn.  37  ; 
quarterly  if  required,"  and  the  tenant  Hall  v.  Dewey,  10  id.  593 ;  Carpenter  r. 
entered  and  paid  his  rent  quarterly  for  Thompson,  3  New  Hamp.  204 ;  Blake  r. 
one  vcar,  after  which  the  landlord,  without  Howe,  1  Aikens,  306 ;  Lord  v.  Bigelow, 
previous  demand  or  notice,  distrained  for  8  Verm.  445 ;  Doe  d.  Jefferies  v.  WluttidL, 
half  a  quarter's  rent,  alleged  to  be  then  Gow,  195;  Doe  d.  Ci>lvert  r.  Frowd,  4 
due,  it  was  held  that  he  had  no  right  so  to  Bing.  557  ;  Doe  d.  Grubb  t*.  Gmbb,  10 
do,  but  must  eive  previous  notice  of  his  B.  &  C.  816 ;  Doe  d.  Whitehead  o.  Pitt- 
election.  Mallam  v.  Arden,  10  Bing.  mann,  2  N.  &  M.  673  ;  Doe  d.  Bennett  r. 
299.  Long,  9  C.  &  P.  773 ;  Doe  d.  Davies  r. 

(z)  Doe  d.  Higginbotham  t;.  Barton,  1 1  Evans,  9  M.  &  W.  48. 
Ad.  &  £1.  307  ;  Fleming  v.  Gooding,  10 
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feiture  only  when  it  amounts  to  a  renunciation  of  his  character 
as  a  tenant,  which  may  be  either  by  setting  up  a  title  in  ano- 
ther or  claiming  title  in  himself,  (aa)  A  refusal  to  pay  rent, 
together  with  a  request  for  further  information  as  to  the  land- 
lord's title,  or  a  delay  until  conflicting  claims  are  settled,  seems 
not  to  be  sufficient  to  work  a  forfeiture,  (bb) 

The  payment  of  rent  admits  primdfacie^  a  tenancy  by  implica- 
tion ;  (cc)  but  this  inference  may  be  prevented  and  the  evidence 
rebutted  by  showing  that  the  payment  was  made  under  a  mis- 
take, (dd) 


SECTION    IV. 

OF  SURRENDER  OF  LEASES,  BY  OPERATION  OF  LAW. 

Such  surrender  takes  place  when  the  lessee  does  something 
incompatible  with  the  lease ;  and  the  lessor  assents  or  cooper- 
ates. As  if  the  lessor  gives  and  the  lessee  accepts  a  valid  new 
lease,  (b)  There  is,  perhaps,  no  better  definition  of  the  acts 
which  make  a  surrender  in  law,  than  to  say  that  they  are  such 
acts  as  in  contemplation  of  law  are  acts  of  notoriety ;  as  formal 
and  solemn  as  the  execution  of  a  deed,  or  livery,  entry,  and  ac- 
ceptance of  an  estate,  (c)  The  surrender  may  be  by  substitut- 
ing a  new  lease  between  the  same  parties,  as  we  have  seen,  or 
a  new  lessee  instead  of  the  old  one.  (d)  But  the  mere  agree- 
ment for  substitution  is  not  enough ;  there  must  be  an  actual 
change  of  possession,  and  an  actual  reception  by  the  lessor  of 
the  new  tenant  in  the  stead  of  the  old  one ;  (e)  otherwise  the 


(aa)  Doc  d.  Williams  v.  Cooper,  1  M.        (6)  Lyon  v.  Reed,  13  M.  &  W.  285; 

&  G.  135.    And  see  Elliott  v.  Smith,  23  Doe  d.  Biddalph  v.  Pole,  11  Q.  B.  713. 
Penn.  St.  Rep.  131.  (c)  Parke.  B.,  Lyon  o.  Reed,  13  M.  & 

(66)  Doe  d,  Lewis  v.  Cawdor,  1  C.  M.  W.  309,    Co.  Litt.  352,  a.      See  also, 

4b  R.  398 ;  Doe  d.  Gray  v.  Stanion,  1  M.  Crowley  v.  Vitty,  9  E.  L.  &  E.  501. 

6  W.  695  ;  Doe  d.  Williams  ».  Pasquali,        (d)  Stone  v.  Whiting,  2  Stark.  235 ; 
Peake,  196.  Thomas  v.  Cook,  2  Stark.  408,  2  B.  & 

(cc)  Gouldsworth  v.  Knights,  11  M.  &  Aid.  119;  Lyon  v.  Reed,  13  M.  &  W. 

W.  337  ;  Fenner  r.  Duplock,  2  Bing.  10.  285 ;  Doe  d.  Hull  v.  Wood,  14  M.  &  W. 

(dtf)Claridge  V.  Mackenzie,  4  M.  &  G.  682;  NickcUs  v.  Atherstone,   10   Q.   B. 

143 ;  Doe  d.  Uigginbotham  v.  Barton,  II  944  ;  Whitney  v.  Meyers,  1  Duer,  266. 
Ad.  &  El.  307  ;  Doe  d.  Plevin  t?.  Brown,        (e)  Graham  v.   Whichelo,  1   C.  &  M. 

7  Ad.  &  £1.  447.  188 ;  Taylor  v.  Chapman,  Pcake's  Add. 
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new  tenant  is  but  the  ^assignee  or  sub-lessee  of  the  old  one. 
Or  it  may  be  a  surrender  and  abandonment  of  the  premises  to 
the  landlord,  he  accepting  the  same,  and  no  new  contract  sub* 
stituted.  (/)  An  acceptance  of  rent,  by  the  lessor,  from  a  third 
party,  is  primd  facie  only  an  acceptance  of  rent  paid  by  the 
lessee  through  an  agent ;  (g")  but  if  this  presumption  be  rebutted 
by  facts  going  to  show  that  the  landlord  had  give*n  up  the 
lessee,  and  had  nothing  more  to  do  with  him,  and  treated  the 
new  occupant  as  his  lessee,  this  will  amount  to  a  surrender. 
For  the  landlord  cannot  hold  both  as  his  lessees.  (A) 


SECTION    V. 

OF  AWAY-GOINQ   CROPS. 

A  tenant  whose  estate  is  terminated  by  an  uncertain  event 
which  he  could  neither  foresee  nor  control,  is  entitled  to  the 
annual  crop  which  he  sowed  while  his  estate  continued,  by  the 
law  of  Emblements.  But  a  tenant  for  years  knows  when  his 
lease  will  expire.  Nevertheless,  he  has  usually  some  right  to 
the  crop  he  sowed,  and  to  so  much  possession  of  the  laud  as 
may  be  necessary  to  getting  in  the  crop ;  but  this  right  must 
depend  either  on  agreement  or  on  usage.  At  common  law  he 
has  no  such  right  (i)    The  local  usages  of  this  •country,  in  this 


Cas.  19.    See  also,  M'Dohnell  t7.  Pope,  period  short  of  the  qnarter.  See  also,  Dodd 

13  E.  L.  &  £.  11 ;  Barlow  r.  Wainwrigtit,  v.  Aeklom,  6  M.  &  G.  672. 

22  Verm.  88.  (a)  Copeland  v.  Watts,  I  Stark.  95. 

(/)  Reeve  v.  Bird,  1  C.  M.  &  R.  31.  (a)  Reeve  r.  Bird,  1  C.  M.  &  R.  81 ; 
In  Grimman  v.  Legge,  8  B.  &  C.  324,  A  Walls  v.  Atcheson,  1 1  Moore,  379 ;  Wood- 
demised  to  B  the  fint  and  second  floor  of  cock  v.  Kath,  8  Bing.  1 70 ;  Thomas  v. 
a  house  for  a  year,  at  a  rent  payable  Cooke,  2  B.  &  Aid.  119;  Johnstone  v. 
qoarterly.  During  a  current  quarter,  Huddlestone,  4  B.  &  C.  922. 
some  dispute  arising  between  the  parties,  (t)  Caldecott  v.  Smythies,  7  C.  &  F. 
B  told  A  that  she  would  quit  immediately.  808;  Wigglesworth  p.  Dallison,  Doug. 
The  latter  answered,  she  might  go  when  201.  See  also,  Griffiths  v.PuIeston,  13M. 
she  pleased.  B  quitted  and  A  accepted  &  W.  358 ;  Strickland  v.  Maxwell,  2  C. 
possession  of  the  apartments :  Hdd,  that  &  M.  539;  Boraston  r.  Green,  16  East, 
A  could  neither  recover  the  rent,  which,  71 ;  Davis  v.  Connop,  1  Price,  53  ;  Beavan 
by  virtue  of  the  original  contract,  would  v,  Delahay,  1  H.  Bl.  5 ;  Knight  v.  Ben- 
have  become  due  at  the  expiration  of  the  ett,  3  Bing.  364 ;  Hutton  t^.  Warren,  1  M. 
current  quarter ;  nor  rent  pro  rata  for  the  &  W.  466 ;  Senior  r.  Armytage,  Holt,  N. 
actual  occupation  of  the  premises  for  any  P.  197 ;  Webb  v.  Plummer,  2  B.  &  Aid. 
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reapect,  vary  very  much,  and  are  not  often  distinctly  defined  or 
well  established.  Thus,  there  is  some  uncertainty  as  to  the 
property  in  the  manure  of  a  farm.  Generally,  in  this  country, 
the  outgoing  tenant  cannot  sell  or  take  away  the  manure,  (j) 
although  it  would  seem  that  in  England  he  can.  (k) 


SECTION    VI. 

OF  FIXTURES. 

The  tenant  may  annex  some  things  to  the  freehold,  and  yet 
retain  the  right  to  remove  them.  These  things  are  called  Fix- 
tures. (/)  There  are  no  precise  and  certain  rules,  by  which  we 
can  always  determine  what  are  and  what  are  not  removable. 
The  method  of  affixing  is  a  useful  criterion  ;  but  not  a  certain 
one.  For  doors,  windows,  blinds,  and  shutters,  although  ca- 
pable, of  removal  without  injury  to  the  house,  and  in  fact  de- 
tached at  the  time  of  transfer,  nevertheless  pass  with  the  house ; 
while  mirrors,  wardrobes,  &c.,  although  far  more  strongly  fast- 
ened, would  still  be  chattels,  (m)  In  modern  times  this  rule  is 
construed  much  more  strongly  in  favor  of  the  tenant,  and 
against  the  landlord,  than  formerly ;  (mm)  and  more  so  in 
.respect  of  things  put  up  for  purposes  of  trade  or  manufacture 


746 ;  Holding  v.  Pigott,  7  Bins.  465.  Bj  held  that  where  land  is  sold  and  con- 

the  custom  of  Pennsylvania,  the  right  of  vejed,  manure  lying  about  a  bam  upon 

the  tenant  for  a  definite  term  to  his  away-  the  land  will  pass  to  the  grantee,  as  an 

going  crops  seems  to  be  well  established,  incident  to  the  land,  unless   there  be  a 

I>iifedorfrcr  v.  Jones,  cited  in  Carson  v,  reservation  of  it  in  the  deed.    Kittredgc 

Blazer,  2  Binn.  487,  and  in  Stnltz  v,  v.  Woods,  3  New  Hamp.  503 ;  Conner  v. 

Dickey,  5  Binn.  289 ;  Comfort  r.  Duncan,  Coffin,  2  Foster,  539.    See  also.  Parsons 

1  Miles,  229;  Demi  v.  Bossier,!  Penn.  u.   Camp,   11    Conn.   525;    Goodrich  v. 

224.   Such  is  the  case  also  in  New  Jersey.  Jones,  2  Hill,  142. 

Van  Dorcn  r.  Everitt,  2  South.  460 ;  (/)  See  Hallen  v.  Bunder,  1  C.  M.  &  R. 

Templeman  v.  Biddle,  1  Harring.  522.  266,  276 ;  Elliott  v.  Bishop,  28  E.  L.  &  £. 

(j)   Lassell  v.  Reed,  6  Greenl.  222 ;  484 ;  and  Amos  and  Ferard  on  Fixtures, 

Staples  V.  Emery,  7  Greenl.  201 ;  Daniels  p.  2;  for  this  definition.    But  tlie  word  is, 

V.  Pond,  21  Pick.  367,  371 ;  Lewis  v.  Ly-  perhaps,  quite  as  often   used  to  denote 

man,  22  Pick.  437,  442 ;  Middlebrook  v.  those  things  which,  being  added,  cannot 

Corwin,  15  Wend.  169  ;  Lewis  r.  Jones,  be  removea. 

17  Penn.  262.    See  also,   Eittredge  v.  (m)  Winslow  v.  Merchants*  Ins.  Co.  4 

Woods,  3  New  Hamp.  503.  Met.  306,  314. 

{k)  See  Roberts  v.  Barker,  1  C.  &  M.  {mm)  Dubois  v.  Kelly,  10  Barb.  496. 
808.      In  New  Hampshire  it  has  been 
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than  for  other  things.    As  between  the  seller  and  purchaser  it  is 

constnied  strongly  against  the  seller.  Many  things  pass  by  a 
deed  of  a  house^  *being  put  there  by  the  owner  and  seller, 
which  a  tenant  who  had  put  them  there  might  have  removed. 
In  general,  it  may^  be  said,  that  what  a  tenant  has   added 

he  may  remove,  if  he  can  do  so  without  any  injury  to  the 
premises,  unless  he  has  actually  built  it  in,  so  as  to  make  it  an 

integral  part  of  what  was  there  originally,  (n) 

(n)  We  gire  below  a  statement  of  all  Middlebrook  v,  Corwin,  15  Wend.  169, 
the  things  which  have  been  held  remov-  Lassell  t?.  Reed,  6  Greenl.,  222,  Sawjer 
able,  and  of  those  which  have  been  held  v.  Twiss,  6  Fost.  345.  Bat  see  Staples  v. 
not  remoTable.  But  it  mast  be  remem-  Emexy,  7  Greenl.  201 ;  Partitions,  Kinlj- 
bered  that  each  decision  rested  more  or  side  v.  Thoiton,  supra;  Pigeon-honse, 
less,  upon  the  peculiar  circamstances  of  Elwes  v.  Maw,  supra ;  Pineries,  snbstan- 
the  case,  and  maj  fail  as  authorit;^  when  tiallj  affixed,  Buckland  v.  Batterfidd, 
applied  to  another  case  which  apparently  supra ;  Pump-house,  Elwes  v.  Maw,  supra; 
resembles  it.  —  1.  List  of  things  neld  not  Trees,  Empson  v.  Soden,  supra;  Wagon- 
to  be  removable :  Agricultaral  erections,  house,  Elwes  v.  Maw,  sunra ;  Poles  used 
Elwes  V.  Maw,  3  East,  38  ;  Cbnlro,  Du-  necessarily  in  cultivating  nops,  which  were 
bois  V,  Kelly,  10  Baib.  496 ;  Ale-house  taken  down  for  the  purpose  of  gathering 
bar,  Kinlyside  v.  Thornton,  2  Wm.  Bl.  the  crop,  and  piled  in  the  yard,  with  the 
1111 ;  Bams  fixed  in  Uie  ground,  Elwes  v.  intention  of  being  replaced  in  the  season 
Maw,  supra ;  Beast-house,  id. ;  Benches  of  hop  raising.  Bishop  v.  Bishop,  1  Ker- 
affixed  to  the  house,  Co.  Litt.  53,  a ;  Box-  nan,  123 ;  Threshing-machines,  fixed  by 
borders,  not  belonging  to  a  gardener  by  bolts  and  screws  to  posts  let  into  tlie 
trade,  Empson  v.  Sodden,  4  B.  &  Ad.  ground,  Wiltshear  v.  Cbttrell,  18  £.  L.  & 
655;  a  statue  erected  as  ornament  to  E.  149. — 2.  Things  held  to  be  removable, 
grounds,  and  a  sun-dial,  Snedekerv.  War-  though  not  coming  within  the  class  of 
ring,  2  Keman,  170;  Carpenter's  shop,  trade  fixtures:  —  Arras-hanging,  Bridge- 
Elwes  V.  Maw,  supra;  Ca^house,  id.;  man's  case,  1  Rol.  Rep.  216;  Bams,  rest- 
Chimney-piece,  not  ornamental.  Leach  v.  ing  by  weight  alone  upon  foundations  let 
Thomas,  7  C.  &  P.  327  ;  Closets  affixed  to  into  the  ground,  or  upon  blocks,  Wans- 
the  house,  Eimpton  v.  Eve,  2  Ves.  &  Bea.  borough  v.  Maton,  4  Ad.  &  £1.  884,  Bol. 
349  ;  Conduits,  Nicholas-  v.  Chamberlain  N.  P.  34  ;  Granaries,  resting  by  weight 
Cro.  Jac.  121  ;  Conservatory,  substantially  alone,  Wiltriiearv.  Cottrell,  18  E.  L.  & 
affixed,  Buckland  V.  Butterfield,  2  B.  &B.  E.  149;  Stables  and  oat-houses,  Dubois 
54;  Doors,  Cooke's  case,  Moore,  177;  v.  Kelly,  10  Barb.  496;  Gafr^xtotes, 
Dressers,  Kinlyside  v.  Thornton,  supra;  Lawrence  v.  Kemp,  1  Duer,  363;  Beds 
Flowers,  LUdedaUf  J.,  in  Empson  v.  fastened  to  the  ceihng,  Ex  parte  Quincy, 
Soden,  supra;  Fold-yaxd  walls,  Elwes  v.  1  Atk.  477;  Carding  machines,  Walker  v. 
Maw,  supra;  Frait-trees,  if  tenant  be  not  Sherman,  20  Wend.  636;  Tafie  v,  War- 
a  nurserv-man  by  trade,  Wyndham  v.  nick,  3  Blackf.  Ill ;  Cresson  v.  Stout,  17 
Way,  4  Taunt.  316 ;  Fuel-house,  Elwes  v.  Johns.  116;  Gale  v.  Ward,  14  Mass.  352 ; 
Maw,  supra ;  Glass  windows,  Co.  Litt.  53,  Tobias  v,  Francis,  3  Verm.  425 ;  other 
a.  Herlakenden's  case,  4  Co:  63 ;  Hearths,  machinery,  Yanderpoel  v.  Van  Allen,  10 
Poole's  case,  1  Salk.  368  ;  Hedges,  Parke,  Barb.  157  ;  Teaff  v.  Hewett,  I  Ohio  State 
J.,  in  Empson  v.  Soden,  supra;  Locks  Beps.  511,  541;  Cotton-spinning  ma- 
and  keys,  Liford's  case,  11  Co.  50,  Oowen,  chines,  screwed  to  the  floor,  Hellawell  v. 
J.,  in  Walker  v.  Sherman,  20  Wend.  636,  Eastwood,  3  E.  L.  &  E.  562 ;  Cbimne^- 
639 ;  Millstones,  14  H.  viii.  25,  b,  pi.  pieces,  (ornamental,)  Tindal,  C.  J.,  m 
6,  Liford's  case,  supra ;  The  Queen  v.  Grymes  v.  Boweren,  6  Bing.  437 ;  and 
Wheeler,  6  Mod.  167,  Shep.  Touch.  90;  Bishop  r.  Elliott,  30  E.  L.  &  £.  593; 
Looms  substantially  affixed  to  the  floor  of  Coffi)e-mills,  Bex  v.  Londonthorpe,  6  T. 
a  fiictory,  Murdock  v,  Harris,  20  Barb.  407  ;  R.  379 ;  Cornices,  (ornamental, )  Avery  v. 
Manure,  Daniels  r.  Pond,  21  Pick.  367;  Cheslyn,  3  Ad.  &  EI.  75;   Fire-firame, 
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SECTION    VII. 

OP  NOTICB  TO  QUIT. 

A  tenant  whose  tenancy  may  be  determined  by  the  will  of 
the  landlord  is  entitled  to  notice  of  that  determination,  nor  can 
he  be  dispossessed  by  process  of  law,  without  that  previous 
notice.  In  England,  this  notice,  in  the  case  of  a  tenant  from 
year  to  year,  is  one  half  of  a  year,  which  is  distinguished  from 
six  months'  notice,  (o)  In  this  country  there  is  no  uniform 
rule.  In  some  of  the  States  the  English  rule  seems  to  have 
been  adopted,  (p)     In  others  it  is  regulated  by  statute,  (q) 

(jaffield  V.  Hapsood,  17  Pick.  192;  For*  v,  Lswton,  supra;  Holmes  r.  Tremper, 

naoes,  Sqaier  v.  Mayer,  Freem.  Ch.  249 ;  20  Johns.  29 ;  Colliery  machines,  Lawton 

Gates,  (if  removable  without  injury  to  the  v.  Lawton,  supra  ;  Coppers,  Pool's  case,  1 

premises,)    Tindal,  C.  J.,  in  Orymes  v,  Salk.  368,  Lawton  v.    Lawton,   supra; 

boweren,  supra,  Amos  and  Fcrard  on  Dutch  bams.  Dean  v.  Allalley,  3  JSsp. 

Fixtures,  p.  278 ;  Iron  backs  to  chimneys,  1 1 ;  Engines,  Lawton  r.  Lawton,  3tipm ; 

Harrey  v.  Harvey,  Str.  1141 ;  Looking-  Dudley  v,  Waxde,  supra;  Jibs,  Davis  v. 

classes,  Beck  v.  Kebow,  1  P.  Wms.  94 ;  Jones,  2  B.  &  Aid.  165  ;  Salt-pans,  Law- 

Malt-mills,  Lord  Kmyon,  in  Rex  t;.  Lon-  ton  v.  Salmon,  1  H.  Bl.  259,  n. ;  Shrubs 

donthorpe,  supra;  Movable  boards  fitted  planted  for  sale,  Penton  v.  Robart,  2  East, 

and  used  for  putting  up  com  in  bins,  88,  Miller  v.  Baker,  1  Met.  27 ;   Soap 

Whiting  r.  Brastow,  4  Pick.  310;  Mills  works,  Poole's  case,  rapm ;  Steam-engine, 

on  posts.  Ward's  case,  4  Leon,  241 ;  Oma-  Pemberton  v.  King,  2  Dev.  (N.  C.)  376, 

mental  fixtures,  Amos  and  Ferard  on  Fix-  Lemar  v.  Miles,  4  Watts,  330 ;    Stills, 

tnres,  p.  67  ;  Beck  v.  Rebow,  supra  ;  Pad-  Reynolds  v,  Shuler,  5  Cow.  323,  Burk  v. 

lock  for  a  corn-house,  Whitino^  v.  Brastow,  Baxter,  3  Missouri,  207  ;  Trees  planted 

supra ;  Pumps  slightly  attached,  Grymes  for  sale,  Penton  v,  Robart,  supra ;  Miller 

V,  Boweren,  supra ;  Rails  and  posts,  Fitz-  v.  Baker,  1  Met.  27 ;  Varnish  nouse,  Pen- 

herbert  v.  Shaw,  1  H.  Bl.  258 ;  A  ladder  ton  v.  Robart,  supra  ;  Vats,  Pool's  case, 

fixed  to  the  ground,  and  to  a  beam  above,  supra, 

and  which  was  the  only  means  of  access  to        (o)  Doe  d.  Williams  v.  Smith,  5  Ad.  & 

a  room  above ;  a  crane  nailed  at  top  and  £1.  350 ;  Johnstone  v,  Hudlestone,  4  B.  & 

bottom  to  keep  it  in  its  place,  and  a  bench  C.  922.     See  also.  Roe  d,  Durant  v.  Doe, 

nailed  to  the  wall,  Wude  v.  Waters,  32  6  Bing.  574 ;  Doe  d.  Harrop  v.  Green,  4 

E.  L.  &  E.  422;  Stables  on  rollers,  id.;  Esp.  198. 

Stoves,  Smith,  J.,  in  Gray  v.  Holdship,  17        (p)  Jackson  v.  Bryan,  1  Johns.  322; 

S.  &  R.  413,  Tindaly  C.  J.,  in  Grymes  v,  Hanchett   v,    Whitney,    1    Verm.  311  ; 

Boweren,  supra,  Greene  v.  First  Parish  in  Trousdale  r.  Darnell,  6  Yerg.  431. 
Maiden,  10  rick.  500,  504,  «u6^n«;  Tap-        {q)    In  Massachusetts,  throe   months' 

estry,  Harvey  v,  Harvey,  supra ;  Windmill  notice  is  enough  in  all  cases  of  tenancy  at 

on  posts.  Rex  v,  Londonthorpe,  supra ;  will,  and  if  the  rent  be  payable  at  shorter 

Window-blinds,  Green  v.  First  Parish  in  periods,  then  the  notice  need  only  equal 

Maiden,  supra.  —  3.  Trade  fixtures  held  to  one  of   those    periods.      Rev.    Stat.    c. 

be  removable :  Brewing  vessels,  Lawton  v»  60,  4  26.    A  question  has  rccentlv  arisen 

Lawton,  3  Atk.  13 ;  Buildings  accessory  in  the  Supreme  Court  of  Massachusetts, 

to  removable  trade  fixtures,  Dudley  v,  in  the  case  of  Prescott  v.  Elms,  7  Cush. 

Warde,  Ambl.  113 ;  Cider-mills,  Lawton  346,  as  to  the  constroction  of  the  last  part 
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*A  notice  to  quit  is  necessary  in  all  those  cases  in  which  the 
implication  of  law  creates  a  tenancy  from  year  to  year,  or  one 
determinable  by  the  landlord,  (r)  But  a  notice  to  quit  is  not 
necessary  where  the  relation  of  landlord  and  tenant  does  not 
subsist,  {s)  or  where  the  tenant  distinctly  disclaims  the  title  of 
his  landlord.  (/) 

As  the  tenant  is  to  act  upon  the  notice  when  he  receives  it, 
it  should  be  such  a  notice  as  he  may  act  upon  safely ;  and 
therefore  it  must  be  one  which  is  binding  upon  all  parties  con- 
cerned at  the  time  it  is  given,  and  needs  no  recognition  by  any 
one  of  them,  subsequently  ;  (u)  nor  will  such  recognition  make 
it  sufficient,  (v)     But  a  notice  by  one  joint-tenant  for  himself 

of  this  provision.     It  appeared  in  that  B.  122;  Post  v.  Post,  14  Barb.  253.    In 

case  that  the  defendant  was  tenant  to  the  Massachusetts  a  tenant  at  sufferance  is  not 

plaintiff,  and  that  the  rent  was  payable  entitled  to  notice.    Benedict  r.  Morse,  10 

monthly,  bat  no  evidence  was  offered  to  Met.  223 ;  Kinsley  r.  Ames,  S  Met.  29 ; 

show  on  what  day  of  the  month  it  became  Uollis  r.  Pool,  3  Met.  350.     See  also, 

due.    On  the  2l8t    day  of   September,  Ellis  v.  Paige,  1  Pick.  43 ;  Coffin  v.  Lont, 

1848,  the  plaintiff  gave    the    defendant  2  Pick.  70. 

notice  to  quit  the  premises,  and  on  the  (r)  Doe  d.  Martin  v.  Watts,  2  Esp.  501, 
26th  day  of  October  following  broaght  7  T.  R.  83 ;  Denn  <f.  Bmne  r.  Rawlins, 
his  action  to  recover  them.  The  defend-  10  East,  (Day's  ed.)  261,  n.  2. 
ant  requested  the  court  to  rule  that  the  (s)  Right  v.  Bawden,  3  East,  260 ;  Roe 
notice  was  insufficient,  because  it  ought  to  d.  Brune  v.  Prideaux,  10  East,  158.  There- 
appear  that  the  notice  covered  an  entire  fore,  if  a  man  gets  into  possession  of  a 
period  intervening  between  the  times  of  house  to  be  let,  without  the  privity  of  the 
paying  rent ;  so  that  if  the  rent  was  pay-  hmdiord,  and  thev  afterwards  enter  into  a 
able  on  the  first  day  of  each  month,  and  negotiation  for  a  lease,  bat  differ  upon  the 
notice  was  given  on  the  21st  of  September,  terms,  the  landlord  may  maintain  eject- 
the  tenant  was  under  no  obligation  to  ro-  ment  to  recover  possession  of  the  premises 
move,  and  the  plaintiff  could  not  com-  without  giving  any  notice  to  quit.  Doe 
mence  his  action  until  the  first  day  of  d.  Kniglit  v.  Quigley,  2  Camp.  505.  So 
November.  The  court  declining  so  to  a  member  of  a  firm,  occupying  a  boose  of 
rule,  the  case  was  carried  to  the  Supreme  one  of  his  copartners  during  the  partner- 
Court,  where  the  exception  was  sustained,  ship,  is  not  entitled  to  notice  at  its  dose, 
on  the  ground  that  the  Rev.  Stat,  had  in  Wnithman  v.  Milra,  1  Stark.  181.  So  of 
this  respect  adopted  the  rule  of  the  com-  a  vendee  in  possession,  who  has  not  paid 
mon  law,  as  to  which,  see  13  H.  viii.  15,  the  price,  nor  been  recocnized  as  a  tenanL 
b  ;  Right  v.  Darby,  1  T.  R.  159 ;  Doe  d.  Doe  cf.  Moore  v.  Lawder,  1  Stark.  308  ; 
Shore  v.  Porter,  3  T.  R.  13 ;  Richardson  Doe  d.  Leeson  v,  Sayer,3  Camp.  8.  See 
i\  Langridgo,  4  Taunt  128  ;  Doed.  Hud-  also,  Doe  d.  Tomes  r.  Chamberlaine,  5 
diestone  v.  Johnston,  McCl.  &  Y.  141.  M.  &  W,  14. 

But  the  English  rule  applies  only  where  {t)  Doe  d.  Davics  v.  Evans,  9  M.  &  W. 

there  is  a  yearly  tenancy  expressly  or  im-  48  ;  Doe  d.  Williams  v.  Pasquali,  Peake, 

pliedly  created,  and  there  is  no  agreement  196  ;  Bower  v.  Maior,  1  B.  &  B.  4 ;  Doe 

between  the  parties  in  relation  to  tlie  ter-  d.  Calvert  v.  Frowa,  4  Bing.  557 ;  Doe  d. 

mination  of  the  tenancy ;  but  where  the  Phillips  v.  Rollings,  4  C.  B.  188  ;  Doe  v. 

parties  agree  that  the  tenancy  shall  expire  Clarke,  Peake's  Add.  Cas.  239. 

upon  the  giving  of  a  notice  for  a  certain  (u)  Doe  d.  Fisher  v,  Cuthell,  5  East, 

time,   the  notice  may  be  given  at  any  491 ;  Doe  d.  Lystcr  v.  Gold  win,  2  Q.  B. 

time.    Doe  d.  King  v.  Grafton,  11  E.  L.  143.    And  see  Currier  v.  Barker,  2  Gray, 

&  E.  488.   See,  however,  Baker  v.  Adams,  224 ;  Steward  v.  Harding,  id.  335. 

5  Cosh.  89,  and  also  Doe  v.  Cox,  11  Q.  {v)  Parke,  B.,  in  Bnron  t).  Denman,  2 
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and  the  others  is  sufficient ;  (vv)  and  so  is  a  notice  by  one  co- 
partner for  the  firm,  {ww) 

No  particular  form  of  the  notice  is  necessary ;  but  there  must 
be  a  reasonable  certainty  in  the  description  of  the  premises,  and 
in  the  statement  of  the  time  when  the  tenant  must  quit.  And 
it  may  be  oral,  unless  there  be  an  express  agreement  that  it 
should  be  in  writing,  {w)  It  shoald  be  served  upon  the  tenant, 
personally,  or  by  leaving  it  with  the  tenant's  wife,  or  servant,  at 
the  usual  place  of  abode  of  the  tenant ;  (x)  and  if  so  left  it  is 
sufficient,  although  it  never  *reach  the  tenant  (y)  If  there  be 
more  than  one  tenant,  the  notice  should  be  addressed  to  all,  but 
it  may  be  served  on  either  one.(3r) 

A  valid  notice,  properly  served,  vests  the  premises  in  the 
landlord,  and  absolutely  terminates  the  tenant's  right  of  posses- 
sion, at  the  time  stated,  (a)  But  this  and  all  other  effect  of  the 
notice  may  be  waived  by  the  landlord,  and  is  so  waived  by  his 
receiving  subsequent  rent  from  the  tenant,  (cui) 

Exch.  167,  188  ;  Doe  d,  Lyster  v.  Gold-  East,  551 ;  Doe  d.  Macartney  r.  Crick,  5 

win,  supra;  Doe  d,  Mann  v,  Walters,  10  Esp.  196. 

B.  &  C.  626.  (a)  Tomer  v.  Meyniott,  1  Bing.  158; 

{w)  Doe  d.  Aslin  v.  Sammersett,  1  B.  Taunton  v.  Costar,  7  T.  R.  4dl ;  Lacey 

6  Ad.  135 ;  Doed  Eindersley  v.  Hughes,  v.  Lear,  Peake's  Add.  Cas.  210.    Whether 

7  M.  &  W.  139.  a  tenant  in  possession,  who,  after  a  good 
{unv)  Doe  d.  EUiott  v.  Hulme,  2  M.  &  notice  has  expired,  has  been  assaulted  and 

Ry.  483.  forcibly  expelled  from  the  premises,  may 

{w)  Doc  d.  Macartney  v.  Crick,  5  Esp.  have  his  action  against  the  landlord,  seems 

196 ;  Doe  d.  Dean  and  Chapter  of  Roches-  to  be  doubtful.    See  Newton  v.  Harland, 

ter  V.  IHerce,  2  Camp.  96 ;  Legg  d.  Scot  1  M.  &  G.  644  ;  Harvey  v.  Brydgcs,  14 

V,  Benion,  Willes,  43.  M.  &  W.  437  ;  Wright  v,  Burroughe«,  3 

(x)  Jones  d,  Griffiths  v.  Marsh,  4  T.  R.  C.  B.  685. 

404  ;  Doe  d.  Buross  v,  Lucas,  5  Esp.  183.  {aa)  Collins  v.  Canty,  6  Cush.  415; 

(y)    Doe  d,  Neyille  v.  Dunbar,  M.  &  Blythe  v.  Dennett,  6  £.  L.  &  E.  424. 

Mfuk.  10.  See  also,  Hunter  v.  Osterhondt,  11  Bai^. 

(z)  Doe   d.  Bradford   v.  Watkins,  7  33. 
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CHAPTER  IV. 

SALB  OF  PERSONAL  PROPERTY. 

Sect  I.  —  Essentials  of  a  Sale. 

All  that  is  essential  to  the  sale  of  a  chattel,  at  common  law, 
is  the  agreement  of  the  parties  that  the  property  in  the  subject- 
matter  should  pass  from  the  vendor  to  the  vendee  for  a  consid- 
eration given,  or  promised  to  be  given,  by  the  vendee.  Yet 
where  the  parties  have  not  explicitly  manifested  their  meaning, 
the  law  makes  some  important  inferences.  There  is  a  presump- 
tion that  every  sale  is  to  be  consummated  at  once ;  that  the 
chattel  is  to  be  delivered,  and  ihe  price  paid,  without  delay. 
If,  therefore,  nothing  appears  but  an  offer  and  an  acceptance, 
and  the  vendee  goes  his  way  without  making  payment,  it  is 
held  to  be  a  breach  of  the  contract,  (which  is  presumed  to  have 
contemplated  payment  on  the  spot,)  and  the  vendor  is  not 
bound  by  the  sale.  But  if  there  was  a  delivery  of  the  chattel, 
or  the  receipt  of  earnest,  or  of  part  payment,  either  of  these  is 
evidence  of  an  understanding  that  something  should  remain  to 
be  performed  in  futuro  ;  and  the  legal  presumption  is  rebutted. 
Where  the  terms  of  the  contract  expressly  postpone  delivery,  or 
payment,  or  both,  to  a  future  day,  here  also  the  sale  is  valid, 
and  no  legal  presumption  obstructs  the  intention  of  the  parties, 
but  the  property  in  the  chattel  sold  passes  immediately.     In 

this  case  no  earnest  is  necessary  to  bind  the  bargain,  (b)     The 

« 

(6)  The  Uw  of  sales,  as  it  stands  at  this  mnnication  and  words  between  the  pardes; 
moment  at  the  common  Uw  is  at  least  as  for  all  bargains  can  be  to  take  effi^ct  in- 
old  as  the  year-books.  Li  14  H.  S,  17,  b,  stantly,  or  upon  a  thing  to  be  done  thira^ 
21,  b,  in  tfaie  Common  Pleas,  the  law  npon  after.  Thejr  can  be  npon  condition,  and 
this  subject  is  thus  stated  by  PoUard,  J. :  thej  can  also  be  perfect ;  and  vet  no  quid 
"  Baigains  and  sales  all  depend  upon  com-  pro  quo  immediately.  And  all  this  depends 
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effect  of  the  statate  of  fraads,  in  *modifying  the  principles  of  the 
common  law  in  relation  to  sales,  will  be  considered  hereafter. 
We  will  now  proceed  to  treat  of  an  absolute  sale,  and  then  of 
a  conditional  sale  of  a  chattel. 


SECTION    II. 

ABSOLUTE  6ALE  OF  CHATTELS. 

A  sale  of  a  chattel  is  an  exchange  thereof  for  money ;  but  a 
sale  is  distinctly  discriminated  in  many  respects  from  an  ex- 
change, in  .law ;  an  exchange  being  the  giving  of  one  thing  and 
the  receiving  of  another  thing ;  while  a  sale  is  the  giving  of  one 
thing  for  that  which  is  the  representative  of  all  things,  (c) 

upon  the  commanication  between  yon  and  this  is  no  bai^ain,  for  I  am  only  content 
me;  as  that  I  shall  have  £20  for  my  horse,  that  yon  shoold  have  my  horse  for  £10, 
and  I  a^c ;  now  if  you  do  not  pay  the  and  notwithstanding  you  say  you  are  con- 
money  immediately,  this  is  not  a  bargain ;  tent,  tlie  transaction  is  yet  not  perfect ; 
for  my  agreement  is  for  the  £20,  and  if  for  you  do  not  pay  the.  money,  and  so  do 
you  GO  not  pay  the  money  straightway  not  perform  the  agreement."  See  also, 
you  do  not  act  according  to  my  agree-  Shep.  Toach.  p.  224.  And  also,  Noy's 
ment.    I  ought,  however,  in  this  case,  to  IVCaxims,  p.  88. 

wait  convenient  leisure,  to  wit,  until  you  (c)  The  distinction  between  sales  and 
have  counted  your  money.  But  if  you  go  excmmges  is  well  pointed  out  in  an  anony- 
to  your  house  for  the  money,  am  I  obliged  mous  case  in  3  Salk.  157,  where  it  is 
to  wait?  No,  truly;  for  1  would  be  in  said:  —  " PermtUatio  vidua  estemptiont, 
no  certainty  of  my  money  or  of  your  re-  but  exchauj^es  were  the  original  and  nat- 
tum ;  and  therefore  it  is  "no  contract  un-  ural  way  of  commerce,  present  to  buy- 
less  this  [delay]  be  agreed  at  the  commu-  ing,  for  there  was .  no  buying  till  money 
nication.  But  if  I  sell  my  horse  to  you  was  invented ;  now,  in  exchanging,  both 
for  so  much  as  J.  at  S.  shall  say,  this  is  parties  are  buyers  and  scllere,  and  both 
good  if  he  does  say,  and  if  not,  void ;  and  equally  warrant ;  and  as  this  is  a  natttral 
wus  a  contract  can  be  good  or  void,  de-  rather  than  a  civil  contractf  so  by  the  civil 
pending  upon  matter  subsequent.  Like-  law^  upon  a  h^re  agreement  to  oxcliango, 
ivise  if  I  sell  my  horse  for  £10  to  be  paid  without  a  delivery  on  both  sides,  neither 
on  a  day,  now  this  is  good  ;  and  yet  there  of  the  parties  could  have  an  action  upon 
is  no  quid  pro  quo  immediately."  In  the  such  agreement,  as  they  may  in  cases  of 
same  case  Brudnd,  'C.  J.,  said :  "As  has  selling ;  but  if  there  was  a  delivery  on  one 
been  said,  bargains  and  sales  are  as  is  side,  and  not  of  the  other,  in  such  case  the 
concluded  and  agreed  bet^veen  the  parties  deliverer  mi^ht  have  an  action  to  recover 
—  as  their  intentions  can  be  gathered,  the  thing  which  he  delivered,  but  he  could 
For  if  I  sell  my  horse  to  yon  for  £10,  and  have  no  action  to  enforce  the  other  to  de- 
we  both  are  agreed,  and  I  accept  a  penny  liver  what  he  had  agreed  to  deliver,  and 
in  earnest,  this  is  a  perfect  contract ;  you  which  the  deliverer  was  to  have  in  lieu  of 
shall  have  the  horse,  and  I  shall  have  an  that  thing  whichlie  delivered  to  the  other." 
action  for  the  money.  But  if  I  wish  to  —  If  gowls  have  been  delivered  by  one 
sell  my  horse  to  you  for  £10,  and  you  say  party,  and  the  other  party  agrees  to  de- 
that  you  will  give  £10  for  him,  and  I  say  liver  other  goods  of  a  similar  quality  on 
that  I  am  content ;  still,  if  you  do  not  pay  demand,  the  transaction  is  not  a  sale,  but 
the  money  now,  but  depart  from  the  place,  an  agreement  to  exchange.    Mitchell  v. 
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For  a  sale  to  be  valid  in  law,  there  must  be  parties,  a  consid- 
eration, and  a  thing  to  be  sold.  All  persons  may  be  parties  to 
a  sale,  unless  they  labor  under  the  disabilities  or  restraints 
which  have  been  spoken  of  in  reference  to  contracts  generally. 

Of  the  consideration  we  have  spoken  already. 

The  existence  of  the  thing  to  be  sold,  or  the  subject-matter 
of  the  contract,  is  essential  to  the  validity  of  the  contract,  (d) 
If  a  horse  sold  be  dead  before  the  sale,  or  merchandise  be  de- 
stroyed by  fire,  both  parties  being  ignorant  thereof,  the  sale  is 
wholly  void.  K  a  substantial  part  of  the  thing  sold  be  non- 
existent, it  is  said  (e)  that  the  buyer  has  his  option  to  rescind 
the  sale,  or  take  the  remainder  with  a  reasonable  abatement  of 
the  price.  But  where  the  parties  are  equally  innoceilt,  we  think 
the  meaning  and  effect  of  this  rule  is  that  the  buyer  should  have 
only  his  choice  between  enforcing  or  rescinding  the  contract  as 
to  the  remainder.     That  is,  he  may  take  the  remainder,  if  he 

Oile,  12  Now  Hamp.  390.  —  And  proof  ance  eiTectcd  upon  the  property,  to  the  de- 
of  an  exchange  will  not  support  an  aver-  fendants,  corn-factors  in  London,  who  were 
ment  of  a  scde  of  goods.  Vail  v.  Strong,  to  act  under  a  dd  credere  commission,  and 
10  Verm.  457.  — ^But  in  Sheldon  v.  Cox,  the  defendants  on  the  15th  of  May  sold 
3  B.  &  C.  420,  where  A  agreed  to  give  a  the  cargo  to  C.  sending  him  a  bought  note, 
horse,  warranted  sound,  in  exchange  for  stating  that  he  had  bought  of  them  1180 
a  horse  of  B,  and  a  sum  of  money ;  and  quarters  of  Salonica  Indian  com,  of  fair 
the  horses  were  exchanged,  but  B  refused  average  quality  when  shipped  on  board 
to  pay  the  money,  pretending  that  A's  The  Kezia  Page  from  Salonica,  bill  of 
korse  was  unsound;  it  was  AeU  that  it  might  lading  dated  February  22:  at  27«.  per 
be  recovered  on  an  indebitatus  count  for  quarter,  free  on  board  and  including 
horses  sold  and  delivered.  freight  and  insurance  to  a  safe  port  in  the 
{d)  Wood  &  Foster's  case,  1  Leon.  42 ;  United  Kingdom,  the  vessel  calling  at 
Grantham  v.  Hawley,  Hob.  132 ;  Strick-  Cork  or  Falmouth  for  orders,  payment  to 
land  V.  Turner,  14  E.  L.  &  £.  471  ;  Rob-  be  upon  handing  shipping  documents ;  it 
inson  v.  Macdonnell,  5  M.  &  S.  228,  where  was  hel/2  {Pollock,  C.  B.  dissenting)  that 
it  was  held  that  an  assignment  of  the  the  meaning  of  the  contract  was  that  the 
freight,  earnings,  and  profits  of  a  ship  purchaser  bought  the  cai^  if  it  existed  at 
does  not  extend  to  the  profits  not  in  ex-  the  date  of  the  contract,  but  that  if  dam- 
istcnce,  actual  or  potential,  at  the  time  of  aged  or  lost  he  bought  the  benefit  of  the 
the  assic;nment.  Therefore,  where  C.  as-  insurance,  and  therefore  altltoagh  upon 
signed  by  deed  to  S.  the  freight,  earnings,  the  voyage  the  com  had  become  fennented 
and  profits  of  the  ship  W.,  which  ship  and  so  iieated  that  it  was  unfit  to  be  car- 
afterwards  in  a  voyage  to  the  South  Seas,  ricd,  and  was  sold  on  the  24th  April  at 
obtained  a  quantitv  of  oil,  the  produce  of  Tunis  Bay,  he  was  bound  to  pay  the  stip- 
whales  taken  in  tlio  said  voyage  ;  it  was  ulatcd  price  in  a  reasonable  time  after  the 
hdd,  that  this  oil  did  not  pass  to  S.  by  the  delivery  of  the  shipping  documents,  and 
assignment ;  for  the  assizor  had  no  prop-  that  therefore  the  defendants  were  liable 
erty,  actual  or  potential,  in  the  oil,  at  the  to  the  plaintiff,  under  their  del  credere  corn- 
time  of  assignment,  and  the  voyage  was  mission.  Couturier  v.  Hastie,  16  £.  L.  & 
not  then  contemplated.    But  where  the  £.  562. 

pLuintifis  had  shipped  com  to  London  in  a        {e)  2  Kent's  Com.  Lee.  39,  p.  469.  — 

vessel  chartered  by  them,  and  sent  the  bill  The  same  mle  obtains  in  the  French  Law. 

of  lading,  together  with  the  policy  of  insur-  Code  Napoleon,  No.  1601. 
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will  pay  the  price  of  the  whole,  or  will  pay  it  with  an  abatement 
which  can  be  made  exact  by  a  mere  numerical  proportion ;  as 
where  the  goods  were  all  of  one  quality,  and  a  certain  part  was 
wholly  destroyed,  and  the  residue  left  wholly  uninjured.  But  if 
a  new  price  is  to  be  made  for  the  remainder,  by  a  new  estimate 
of  its  value,  this  can  be  done  only  by  mutual  consent.  (/) 

•A  mere  contingent  possibility,  not  coupled  with  an  interest, 
is  no  subject  of  sale ;  as  all  the  wool  one  shall  ever  have ;  (g*) 
or  the  sheep  which  a  lessee  has  covenanted  to  leave  at  the  end 
of  an  existing  term.  If  rights  are  vested,  or  possibilities  are 
distinctly  connected  with  interest  or  property,  they  may  be 
sold.  (A)  But  if  one  sells  what  he  has  not  now,  and  has  made 
no  contract  for  purchasing,  and  has  no  definite  right  to  expect,  , 
as  by  consignment,  but  intends  to  go  into  the  market  and  buy, 
it  has  been  held  that  he  cannot  enforce  this  contract ;  (t)  and 

(/)  See  also,  Farrer  v.  Nightingal,  2  ancestor,)  is  not  an  interest  or  a  possibility 

Esp.  639,  where  Lord  Kenyon  said :  —  "I  capable  of  being  the  subject  of  a  contract, 

have  often  ruled  that  where  a  person  sells  Carleton  v.  Leighton,  3  Mer.  667. 
an  interest,  and  it  appears  that  the  interest        (/)  Bryan  v.  Lewis,  Kv.  &  Mood.  386. 

which  he  pretended  to  sell  was  not  the  And  sec  Lorjmer  v.  Smith,  1  B.  &  C.  1, 

true  one  ;  as,  for  example,  if  it  was  for  a  2  D.  &  B.  23,  ^&6oa,  C.  J. ;   Head  v. 

lesser  number  of  years  than  he  had  con-  Groodwin,  37  Me.  187  ;  Stanton  r.  Small, 

tracted  to  sell,  the  buyer  may  consider  tlie  3  Sandf.  230.  .  But  this  doctrine  was  di- 

oontract  as  at  an  end,  and  bring  ail  action  rectly  overruled  in  the  late  case  of  Hibble- 

for  money  had  and  received  to  recover  white  v.  McMorine,  5  M.  &  W.  462,  where 

back  any  sum  of  money  he  may  have  paid  Parke,  B.,  in  delivering  the  judgment  of 

in  part  pe^ormance  of  the  agreement  for  the  court,  is  reported  to  have  said :  "  I 

the  sale ;  and  though  it  is  saijd  here,  that  have  always  entertained  considerable  doubt 

upon  the  mistake  being  discovered  in  the  and  suspicion  as  to  the  correctness  of  Lord 

number  of  years  of  which  the  defendant  Tenteraen*s  doctrine  in  Bryan  v,  Lewis ; 

stated  liimsclf  to  be  possessed,  he  offered  it  excited  a  good  deal  of  surprise  in  my 

to  make  an  allowance  pro  tantOf  that  makes  mind  at  the  time ;  and  when  examined,  1 

no  difference  in  the  case ;  it  is  sufficient  think  it  is  untenable.    I  cannot  see  what 

for  the  plaintiff  to  say,  that  is  not  the  in-  principle  of  law  is  at  all  affected  by  a  man's 

tcrest  which'  I  agreed  to  purchase."  being  allowed  to  contract  for  the  sale  of 

(g)  See  Grantnam  v.  Hawlcy,  JTob.  132.  eoods,  of  which  he  has  not  possession  at 

See  I^angton  v.  Horton,  1  Hare,  556.  But  the  time  of  the  bargain,  and  has  no  rea- 

a  valid  sale  may  be  made  of  the  wine  that  sonablc  expectation  of  receiving.     Such  a 

a  vineyard  is  expected  to  produce ;  or  the  contract  does  not  amount  to  a  wager,  inas- 

grain  that  a  field  is  expected  to  grow ;  or  much  as  both  the  contracting  parties  are 

the  milk  that  a  cow  may  yield  during  the  not  cognizant  of  the  fact  that  the  goods 

coming  year,  or  the  future  young  bom  of  are  not  in  the  vendor's  possession ;  and 

afeinaleanimalthenownedby  the  vendor,  even  if  it  were  a  wager,  it  is  not  illegal, 

(McCartv  V.  Blevins,  5  Yerg.  195  ;  Con-  because  it  has  no  necessary  tendency  to 

grcve  V.  £vetts,  26  E.  L.  &  E.  493,)  or  the  injure  third  parties.    The  qidum  of  Lord 

wool  that  shall  hereafter  prow  upon  his  Tentcr<lcn  certainly  was  not  a  hasty  ob- 

sheep.    But  see  Screws  v.  Roach,  22  Ala.  sen'ation  thrown  out  by  him,  because  it 

675.  ap])ears  from  the  case  of  Lorymer  v.  Smith 

{h)  See  Jones  r.  Roe,  3  T.  R.  88. —  that  he  had   entertained  and   expressed 

But  the  expectancy  of  an  heir  presumptive,  similar  notions  four  years  before.     lie  did 

or  apparent,  (the  fee-simple  being  in  the  not,  indeed,  in  that  case,  say  that  such  a 
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although  this  is  questioned,  such  a  contract  if  enforceable,  as  by 
the  later  authority  and  the  better  reason  it  seems  to  be,  must 
certainly  be  regarded  as  a  contract  for  a  future  sale,  and  not  as 
a  present  contract  of  sale ;  and  therefore  the  property  in  the 
thing  when  it  is  acquired  by  the  proposed  vendor,  does  not  pass 
at  once  to  the  proposed  vendee  until  the  actual  sale  be  made,  (u) 
A  sale  may  be  good  in  part,  and  void  as  to  the  residue ; 
*good  as  between  the  parties,  but  void  as  to  creditors  ;  good  as 
to  some  of  the  creditors,  but  void  as  to  others,  (j) 


SECTION    III. 

PRICE,  AND   AGREEMENT  OF  PARTIES. 

The  price  to  be  paid  must  be  certain,  or  so  referred  to  a  definite 

standard  that  it  may  be  made  certain  ; —  (k)  as  what  another 

eontract  was  Toid,  bnt  only  that  it  was  of  ntJla  emptio  sine  pntio  esse  potest.**    Bat 

a  kind  not  to  be  encouraged;  and  the  we  apply  another  rale  —  id  cerium  est^  quod 

strong  opinion  he  afterwards  expressed  ap-  certum  reddi  potest.     It  was,  indeed,  for- 

pears  to  have  gradually  formed  in  his  merly  doubted  whether,  when  a  thing  was 

mind  during  the  interval,  and  was  no  to  be  sold,  at  whateycr  price  Titius  should 

doubt  confirmed  by  the  effects  of  the  un-  value  it,  such  contract  would  be  good ;  but 

fortunate  mercantile  speculations  through-  by  Inst.  3,  24, 1,  it  is  decided  that  it  would 

out  tlie  country  about  that  time.    There  is  be,  '  sed  nostra  decisio  ita  hoc  constituitf  ut 

BO  indication  in  any  of  the  books  of  such  guoties  sic  composita  sit  venditio,  quanti  ille 

a  doctrine  having  ever  been  promulgated  cestimacerii,  sub  hoc  conditione  staret  contrac- 

from  the  bench,  until  the  case  of  Lorymer  tus^  ut  siquidem  itle,  mi  nominatus  est^  prctium 

V.  Smith,  in  the  year  1822;  and  there  is  demerit,  tunc  ommmodo  secundum  ejus  aes- 

no  case  which  has  been  since  decided  on  timationem  et  pretium  persolveUwr,  et  res  tra- 

that  authority.    Not  only,  then,  was  the  datur,  et  venaitio  ad  effectum  perducatur.* 

doubt  expressed  by  Bosanquet,  J.,  in  Wells  So  it  is  said  in  Ayliffe's  Civ.  Law,  B.  4, 

V.  Porter,  well  founded,  but  the  doctrine  tit.  4 :  — '  The  price  agreed  on  between 

is  clearly  contrary  to  law."    See  also,  the  parties  ought  to   be  certain;  whcre- 

Wells  17.  Porter,  2  Bing.  N.  C.  722,  Bo-  fore  a  purchase  is  not  valid  if  it  depends 

sanquet,  J. ;  Mortimer  v.  McCallan,  6  M.  on  the  will  of  the  buyer  or  seller;  though 

&  W.  58 ;  Stanton  v.  Small,  3  Sandf.  230.  such  price  may  he  well  enough  referred  to 

(it)  Black  V.  Webb,  20    Ohio,  304;  the  arbitration  of  a  third  person  to  adjudge 

Stanton  v.  Small,  3  Sandf.  230 ;  Lunn  and  determine  the  value  of  tlie  thing  sold.' 

•v.  Thornton,  1  Cora.  Bench,  385.  *  And  thus  the  certainty  of  a  price  may  be 

^/Bradford  p.  Tappan,  11  Pick.  76,  79.  had,  either  by  the  determination  of  the 

(«)  Brown  v.  Bellows,  4  Pick.   189,  contracting  parties  themselves,  or  else  by 

'Where  the  price  was  fixed  by  referees,  and  relation  had  to  some  person  or  thing.'    In 

(the  court  said  in  giving  judgment :  "  It  is  the  case  at  bar,  the  referees  have  fixed  the 

4>bjected  tliat  the  price  should  have  been  price,  and  according  to  these  authorities. 

Axed  by  the  agreement,  whereas  it  was  to  and  the  reason  of  the  thing,  the  sale  should 

be  ascertained  by  the  referees;  and  we  be  carried  into  effect,  unless  for  some  other 

are  referred  to  Inst.  3,  24,  pr.  where  it  is  objection  which  has  been   made  by  tho 

said :  **  Pretium  autem  oonstitui  oportet,  nam  counsel  for  the  defendant,  i*  should  be  dif- 
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man  has  given ;  or  what  another  man  shall  say  should  be  the 
price ;  but  if  this  third  party  refuse  to  fix  the  price,  the  sale  is 
void.  (/)  And  the  thing  sold  must  be  specific,  and  capable  of 
certain  identification.  There  must  be  an  agreement  of  mind  as 
to  this ;  and  if  there  be  an  honest  error  as  to  the  price,  or  as  to 
the  substantial  and  essential  qualities  of  the  thing  sold,  (not  as 
to  its  mere  worth  or  condition,)  the  sale  may  be  treated  as 
null,  (m)  This  agreement  of  mind  may  be  expessed  orally  or 
by  letter ;  and  in  the  latter  case,  the  contract  is  complete  when 
a  distinct  *proposition  made  by  letter  is  accepted  by  a  letter 
mailed  or  otherwise  sent  by  the  party  receiving  the  offer,  bond 
fide^  within  a  reasonable  time,  and  before  he  receives  informa- 
tion of  a  withdrawal  of  the  offeT.  But  we  have  already  consid- 
ered these  questions  fully,  when  treating  of  assent;  and  we 
would  refer  in  this  connection  to  what  we  there  said,  (w) 


SECTION     IV. 

THE  EFFECT   OF  A   SALE. 

Upon  a  completed  sale  the  property  in  the  thing  sold  passes 
to  the  purchaser;  one  of  these  things  implies  the  other;  if  the 
property  passes  then  it  is  a  completed  sale;  and  if  a  completed 
sale  then  the  property  passes,  (o)     If  it  be  sold  for  cash,  and  the 

i 

ferentlj  determined."    See  also,  Flagg  v.  of  the  latter  State,  it  will  bo  enforced  in 

Hann,  2  Samner,  539;  Cunningham  v.  the  State  whence  the  letter  is  sent,  although 

Ashbrook,  20  Missouri,  553 ;  McCandlish  it  would  have  been  invalid  if  made  there. 

V.  Newman,  22  Fcnn.  St.  Rep.  460.  Mclntyre  v.  Parks,  3  Met.  207. 

(/)  Story  on  Sales,  ^  220.    A. sale  may  (o)  'Bayley^  J.,  in  Simmons  v.  Swift,  5 

bemisule  of  an  article  for  what  it  is  worth,  B.  &  C.  862 ;  Dixon  v.  Yates,  2  Nev.  & 

for  that  can  be  ascertained    by  experts.  Mann.  202,  Parke^  J. ;  Atkin  v.  Barwick, 

See  Hoodhr  v.  McLaine,  10  Bing.  487  ;  1  Strange,  167,  where  Fortescue^  J.,  says  : 

Aoebal  v.  Levy,  id.  382.    'See  also,  Dick-  "  Property  by  our  law  may  be  divested 

son  V.  Jordan,  12  Ire.  L.  79.  without  an  actual  delivery ;  as  a  horse  in 

(m)  See  Kelly  v.  Solan,  9  M.  &  W.  54 ;  a  stable."    It  is  exactly  otherwise  in  the 

Ijncas  V,  Worswick,  1  M.  &  Kob.  293.  Roman  civil  law,  and  the  laws  of  those 

(n)  See  ante,  p.  403,  et  seq.  See  also,  nations  in  Europe  which  adopt  the  civil 
Kondedge  v.  Grant,  4  Bing.  653  ;  Bean  law  as  the  basis  of  their  law.  The  prop- 
V.  Bnrbank,  16  Maine,  458.  Where  a  erty  (dominium)  does  not  pass  until  de- 
proposal  to  purchase  goods  is  made  by  livery.  Thus,  if  a  seller  retains  the  thing 
letter  sent  to  another  State,  and  is  there  sold,  to  bo  delivered  a  week  hence,  and  in 
assented  to,  the  contract  of  sale  is  made  the  mean  time  becomes  insolvent,  the 
in  that  State,  and  if  it  is  valid  by  the  laws  buyer  does  not  hold  the  thing,  but  it  goes 
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price  be  not  paid,  or  if  it  be  sold  on  a  credit,  but  by  the  terms 
of  the  bargain  is  to  remain  in  the  hands  of  the  vendor,  the  ven- 
dor has  a  lien  on  it  for  the  price ;  (p)  and  only  payment  or  ten- 
der gives  the  vendee  a  right  to  possession.  And  if  it  be  sold  on 
credit,  and  the  buyer  by  the  terms  of  the  bargain  has  the  right 
of  immediate  possession  without  payment,  but  the  thing  sold 
actually  remains  in  the  possession  of  the  seller  until  the  credit 
has  expired,  and  the  price  is  still  unpaid,  it  seems  that  the  seller 
then  has  a  lien  for  the  price.  {ppY^  If  the  property  passes,  though 
not  the  right  of  possession,  and  the  thing  sold  perish,  the  loss 
falls  on  the  purchaser,  {q)  His  liea  is  destroyed  by  a  delivery 
of  the  goods,  or  by  a  delivery  of  a  part,  without  intention  to 
separate  it  from  the  rest,  but  with  an  intention  thereby  to  give 
possession  of  the  whole,  (r)  •  Jl  Jf  sold  •for  cash,  and  the  money 
be  not  paid  within  a  reasonable  time,  the  vendor  may  treat  the 
sale  as  null,  (s)  There  may,  however,  be  a  delay  in  the  pay- 
ment justified  by  the  terms  or  the  nature  of  the  contract. 

The  property  does  not  pass  absolutely  unless  the  sale  be  com- 
pleted; and  it  is  not  completed  until  the  happening  of  any 


with  his  assets  to  the  assignees.  All  the  (q)  Tarling  v.  Baxter,  6  B.  &  C.  362. 
bayer  holds  is  a  claim  against  the  seller  See  also,  WUlis  v,  Willis,  6  Dana^  48 ; 
for  the  value  of  the  thing,  and  for  this  Macomber  v.  Parker,  13  Pick.  183;  Far- 
debt  of  the  seller  the  buyer  takes  only  his  num  v.  Perry,  4  Law  Heporter,  276 ; 
dividend  like  other  creditors ;  for  by  a  sale  Crawford  v.  Smith,  7  Dana,  61 . 
only,  without  delivery,  the  buyer  acquires  (r)  Mere  delivery  of  part  will  not,  how- 
only  B,ius  ad  rem  and  not  a  jus  in  re.  See  ever,  divest  the  vendor  of  liis  lien,  as  to 
1  Belrs  Commentaries,  166,  et  seq.  But  the  wh6lef  if  any  thing  remains  to  be  done 
for  the  common  law  rule,  see  cases  cited  by  the  vendor  to  the  part  undelivered.  Sim- 
in  next  note ;  also  Noy's  Maxims,  p.  88  ;  mons  v.  Swift,  5  S.  &  C.  857.  See  on 
Hindo  r.  Whitehouse,  7  East,  558,  Lord  this  subject,  Slubcy  v.  Heyward,  2  H.  BL 
EUenhorough ;  Com.  Dig.  Agreement,  B.  504;  Hammond  v.  Anderson,  4  B.  &  P. 
3;  Tarling  r.  Baxter,  6  B.  &  C.  362;  69;  Hanson  v.  Meyer,  6  East,  614;  Ward 
Felton  V.  Fuller,  9  Fost.  121.  —  Sec,  how-  r.  Shaw,  7  Wend."  404  ;  Payne  v,  Shad- 
ever,  Bayley  v.  Culverwell,  2  M.  &  By.  bolt,  1  Camp.  427 ;  Brewer ,r.  Salisbury, 
566,  note;  tangfort  v.  Tiler, I  Salk.  113.  9  Barb.  511  ;  Weld  t\  CStler,  2  Gray, 

(p)  Bloxam  v.  Sanders,  4  B.  &  C.  948;  195.    Of  course  if  the  venOee  obtliins  pos- 

Comwall  V.  Haight,  8  Barb.  328 ;  Bowcn  session  by  fraud  he  can  derive  no  rights, 

V,  Burk,  13  Penn.  146.     See  also,  Dixon  and  the  vendor  can  lose  none  by  such  a 

t7.  Yates,  5  B.  &  Ad.  313;  Withers  v.  delivery.    Earl  of  Bristol  r,  Willsmore,  1 

Lyss,  4  Camp.  237  ;  Bush  v.  Davies,  2  B.  &  C.  514.    See  also,  Hussey  v.  Tbom- 

M.  &  S.  397 ;  Langfort  v.  Tiler,  1  Salk.  ton,  4  Mass.  405. 

113.    And  see  Foley  v.  Masoii,  6  Maryl.  (5)  Anonymous,  Dyer,  30,  a.     See  also, 

37;  Henderson  v.  Lauck,   21  Penn.  St.  Langfort  r.  Tiler,  I  Salk.  113.    But  see 

Rep.   359  ;  Sweeney  v.   Owsley,   14  B.  Greaves  r.  Ashlin,  3  Camp.  426,  contra, 

Monr.  413.  See  also,  Blackburn  on  Contract  of  Sale, 

{pp)  New  r.  Swain,  Danson  &  Lloyd's  p.  328,  et  seq. 
Mercantile  Cases,  193. 
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event  expressly  provided  for,  or  so  long  as  any  thing  remains  to 
be  done  to  the  thing  sold,  to  put  it  into  a  condition  for  sale,  or 
to  identify  it,  or  discriminate  it  from  other  things,  or  to  deter- 
mine its  quantity,  if  the  price  depends  on  this ;  unless  this  is  to 
be  done  by  the  buyer  alone,  (t) 

An  agreement  to  sell  is  a  different  thing  from  a  sale,  and 
therefore  no  mere  promise  to  sell  hereafter,  amounts  to  a  present 
sale ;  so,  an  acceptance  of  a  specific  order  for  certain  chattels  is 
not  itself  a  sale  of  those  chattels  either  to  the  drawer  or  to  the 
party  in  whose  favor  the  order  is  drawn,  (it)  And  it  is  always 
a  question  of  fact  for  the  jury,  whether  a  sale  has  been  com- 
pleted or  not  {u) 


SECTION    V. 

OF  POSSESSION  AND   DELIVERY. 

While  as  between  the  parties,  the  property  passes  by  a  sale 
without  delivery,  it  is  not  valid,  in  general,  as  against  a  third 

{t)  Tarline  v.  Baxter,  6  B.  &  C.  360;  112 ;  Oatwater  v.  Dodge,  7  Cowen,  85  ; 

Oillett  v.  Hifl,  2  C.  &  M.  535 ;  Zagurj  v.  Stevens  v.  £no,  10  Barb.  95  ;  Damon  v. 

Fumell,  2  Camp.  240 ;  Wallace  u.  Breeds,  Osbom,  1  Pick.  476 ;  Macombcr  v.  Parker, 

13  East,  522;  Busk  v.  Davis,  2  M.  &  S.  13  id.   175;  Houdlettc,  r.   Tallman,   14 

397;  Sbepley  r.  Davis,  5   Taunt.   617;  Maine,  400;  Cushman  v.  Holyoke,  34 

Khodcs  V,  Thuaites,  6  B.  &  C.  388 ;  id.  289 ;  Stone  v.  Peacock,  35  id.  385 ; 

Alexander  v.  Gardner,  1  Bing.  N.  C.  676.  Colder  v.  Ogden,  15  Pcnn.  528 ;  Lester 

But  where  the  thing  to  be  done  by  the  v.  McDowell,   18    Penn.  91 ;  Nesbit  v, 

vendor  is  but  trifling,  or  is  but  a  mathe-  Burry,  25  Penn.  St.  Rep.  208;  Riddle  v. 

matical  computation,   this  rule  will  not  Yamum,  20  Pick.  280 ;  Davis  v.  Hill,  3 

apply.    Thus,  where  there  was  a  sale  of  N.  Ilamp.  382  ;  Mcsser  v.  Woodman,  2 

certain  trees,  at  a  fixed  price  per  cubic  Foster,  172 ;  Warren  v.  Buckminster,  4 

foot,  and  the  trees  had  been  all  marked,  Foster,  337  ;  Crawford  v.  Smith,  7  Dana, 

and  the  cubical  contents  of  each  tree  asccr-  61.  —  But  it  is  heidf  that  if  the  parties  in- 

tained,  it  was  held  that  the  property  passed  tended  tJiat  the  sale  should  be  complete 

to  the  purchaser,  although  the  sum  total  before  the  article  sold  is  weighed  or  meas- 

of  the  cubical  contents  had  not  been  asccr-  uied,  the  ]3roperty  will  pass  before  this 

tained.    Tansley  v.  Turner,  2  Bing,  N.  is  done.    Riddle  v.  Vamum,  20  Pick.  280. 

0.  151,  2  Scott,  238.    And  see  Cunning-  See  also,  Buttcrworth  v.  McKinly,   11 

ham  V.  Ashbrook,  20  Missouri,  553.    The  Humph.  206  ;  Waldron  v.  Chase,  37  Me. 

general  principle  stated  in   the  text    is  414;  Moody  v.  Brown,  34  id.  107 ;  Cush- 

recognized    in    the    following  American  man  v.  Holyoke,  id.  289.    But  see  Waldo 

cases.    Dixon  v.  Meyers,  7  Grattan,  240;  v.  Belcher,  11  Ire.  L.  609. 

Ward  V.  Shaw,  7  Wend.  404  ;  McDonald  {ti)  Burrall  v.  Jacob,  1  Barb.  165. 

V.  Hewett,  15  Johns.  349  ;  Barrett  v.  God-  (u)  DeRidder  v.  McKnight,  13  Johns, 

dard,  3  Mason,  112;  Rapel^e  v.  Mackie,  294. 
6  Cowen,  250 ;  Russell  v.  Nicoll,  3  Wend. 
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party  without  notice,  without  delivery.  For  if  the  same  thing 
be  sold  by  the  vendor  to  two  parties  by  •conveyances  equally 
valid,  be  who  first  gets  possession  will  hold  it.  {uu)  In  general, 
where  there  is  a  completed  sale,  and  no  change  of  possession, 
this  retaining  of  possession  by  the  vendor  is  a  badge  of  fraud, 
and  will  avoid  the  sale  in  favor  of  a  party  who  subsequently 
acquires  title  to  the  property  in  good  faith,  and  with  no  knowl- 
edge of  the  sale.  In  the  days  of  Mansfield  and  Buller,  posses- 
sion retained  by  the  seller  or  mortgagor  of  chattels,  gave  rise  to 
an  inference  of  law  of  fraud.  This  severe  doctrine  has  certainly 
been  held  in  many  cases  down  to  the  present  day,  both  in  Eng- 
land and  in  this  country.  But  the  rule  has  been  much  modified 
in  other  cases.  And  there  seems  now  to  be  a  tendency  to  con- 
sider the  question  of  fraud  in  all  such  cases  as  a  question  of 
fact,  in  relation  to  which  the  circumstance  of  possession  is  of 
great  weight,  though  not  absolutely  conclusive.  The  question 
is  thus  taken  from  the  court  who  should  infer  it  from  a  single 
fact,  and  is  left  to  the  jury,  who  may  consider  all  the  facts,  and 
determine  how  far  the  fact  of  possession  is  explained,  and  made 
consistent  with  an  honest  purpose,  (v) 


{uu)  2  Kent's  Com.   522;   Dav^es  v.  575;  Smith  v.  Henry,  2  id.  118;  Gallon 

Cope,  4  Binn.  258;  Babb  v.  Clemson,  10  v.  Thompson,  3  Yei^.  475;  Money  v. 

S.  &  R.  419 ;  Fletcher  v,  Howard,  2  Aik.  Killough,  7  id.  440 ;  Mitchell  v.  Beal,  8 

115.                      .  id.  142;  Baylor  v.  Smithers,  1  Litt.  112; 

{v)  Although  few  questions  in  the  law  Goldsburj  v.  May,  id.  256 ;  Hundley  o. 

present  a  greater  conflict  of  authorities  Webb,  3  J.  J.  Marsh.  643;   Walsh  v. 

than  this,  we  bolieve  that  reason,  analogy.  Medley,  1  Dana,  269  ;  Bissell  v,  Hopkins, 

and  the  current  of  modem  authority,  both  3  Cow.  166  ;  Thompson  v.  Blanchard,  4 

English  and  American,  support  the  prin-  Coms.  303  ;  Griswold  v.  Sheldon,  id.  580; 

cipk  laid  down  in  the  text.    The  suoject  Brooks  v.  Powers,  15  Mass.  244 ;  Bartlett 

is  ably  examined  in  2  Kent's  Com.  515,  v.   Williams,    1    Pick.    288 ;  Homos    v. 

etseq,;  and  Smith's  Loading  Cases,  (4th  Crane,  2  id.  607  ;  Wheeler  v.  Train,  3  id. 

Am.  ed.)  vol.  l,p.  1,  etM^.    The  follow-  255;   Adams  v.  Wheeler,   10  id.   199; 

ing  authorities  adopt  the  view  of  the  text.  Marden  v,  Babcock,  2  Met.  99 ;  Haven  v, 

Cadogan  v.  Kennett,  Cowp.  432;  East-  Low,  2  New  Hamp.  13;  Kendall  v.  Fitts, 

wood  V.  Brown,  Ry.  &  Mood.  312 ;  Kidd  2  Foster,  1 ;  Walcott  r.  Keith,  id.  198 ; 

V.  Kawlinson,  2  B.  &  P.  59  ;  Cole  v.  Do-  Cobum  v.  Pickering,  3  id.  415  ;  Clark 

vies,  1  Lord  Raym.  724;  Lady  Arundell  v.  Morse,  10  N.  H.  239;  Reed  v,  Jew- 

V.  Phipps,  10  Ves.  145  ;  Watkins  v.  Birch,  ett,  5  Greenl.  96  ;  Cutter  v.  Copeland,  18 

4  Taunt.  823 ;  Latimer  v.  Batson,  4  B.  &  Maine,  127  ;  Comstock  v.  Rayford,  12  S. 

C.  652;  Steward  r.  Lombe,  1  Brod.  &  &  M.  369  ;  Field  v.  Simco,  2  Eng.  [Aik.] 

Bing.  506  ;  Wooderman  v.  Baldock,  8  269  ;  Erwin  t\  Bank  of  Kentucky,  5  Louis. 

Taunt.  676 ;  Hoffman  v.  Pitt,  5  Esp.  22 ;  Ann.   1 ;    Collins  v.    Pellerin,    id.    99  ; 

Armstrong  v.  Baldock,  Gow,  33;  Storer  Bryant  v.  Kelton,  1  Tex.  415.  —  It  must 

V.  Hunter,  3  B.  &  C.  368  ;  Land  v.  Jef-  bo  confessed,  however,  that  there  is  a  host 

fries,  5  Rand.  211  ;  Terry  v.  Belcher,  1  of  decisions  in  support  of  the  opposite 

Bailey,   568 ;  Howard  v.  Williams,  id.  principle,  and  that  it  still  has  the  sanction 
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The  delivery  may  be  symbolical,  or  of  a  part  for  the 
whole ;  (vv)  and  a  delivery  of  the  key,  the  property  being 
locked  up,  is  so  far  a  delivery  of  the  goods,  that  it  will  sup- 
port an  action  of  trespass  against  a  subsequent  purchaser  who 
gets  possession  of  them,  (to)  Marking  timber  on  a  wharf,  or 
goods  in  a  warehouse,  operates  as  a  delivery ;  goods  bought  in 
a  shop,  weighed  or  measured,  and  separated,  and  left  by  the 
owner  until  called  for,  are  sufficiently  delivered  ;  (x)  and  horses 
bought  at  livery,  and  remaining  at  livery  with  the  seller  at  his 
request,  are  said  to  be  delivered  to  the  buyer,  {p)  This  last 
case  has  been  questioned,  but  it  seems  to  come  under  the  gen- 
eral analogy,  for  the  purchaser  incurs  at  once  a  liability  for  their 
keeping.  It  is  true,  however,  that  later  cases  apply  a  stricter 
rule  than  formerly  to  constructive  delivery ;  and  the  presumption 
of  delivery  is  not  to  be  favored,  because  it  deprives  the  seller  of 
his  lien  without  payment!  {z)   But  if  goods  are  sent,  even  under 

of  T&ry  sound,  respectable,  and  learned  Chambers,  11  Sm.  &  Marsh.  337  ;  Foster 

courts.    The  doctrine  was  first  laid  down  r.  Pagh,  12  id.  416 ;  Abney  v.  Kingsland, 

in  Twyne's  case,  3  Coke,  87,  and  has  10  Ala.  355. 

since  been  recognbsed  or  adopted  in  the  (w)  See  Chambeiiain  v.  Farr,  23  Verm, 

following  among  other  cases.    Edwards  265;  Brewer  v.  Salbbury,  9  Barb.  511; 

V.  Harben,  2  T.  R.  587 ;  Paget  v.  Per-  Evans  v.  Harris,  19  id.  416. 

chard,  1  Esp.  205 ;  Wordell  v.  Smith,  1  Iw)  Chappel  v,  Marvin,  2  Aikens,  79. 

Camp.  332;  Reed  v.  Wilmott,  5  M.  &  P.  [x)  So  selecting  and  marking  sheep, 

553  ;  Hamilton  v.  Russell,  1  Cranch,  309;  then  in  the  possession  of  one  who  was  ro- 

Alexander  v.  Deneale,    2    Munf.    341 ;  quested  by  tiie  vendee  to  retain  possession 

Robertson  v.  Ewell,  3  id.  1 ;  Kennedy  v.  of  them  for  him,  is  a  sufficient  deli  very. 

Roes,  2  Rep.  Con.  Ct.  125  ;  Hudnal  v.  Barney  v.  Brown,  2  Verm.  374. 

Wilder,  4  McCord,  294 ;  Ragan  v.  Ken-  {y)   Elmore  v.  Stone,   1   Taunt.  458. 

nedy,  I  Overt.  91 ;  Bmmmel  v.  Stockton,  But  see  the  subsequent  case  of  Carter  r. 

3  Dana,  134 ;  Lau^hlin  v.  Ferguson,  6  id.  Toussaint,  5  B.  &  Aid.  855.  In  that  case 

117  ;  Jarvis  v.  Davis,  14  B.Monroe, 533  ;  a  horse  was  sold  by  verbal  contract,  but 

Toung  V.  AtcClure,  2  W.  &  S.   147 ;  no  time  was  fixed  for  the  payment  of  the 

Brady  v.  Haines,  18  Penn.  113 ;  Bowman  price.    The  horse  was  to  remain  with  the 

V,  Herring,  4  Harring.  458 ;  McBride  v.  vendors    for   twenty  days  without   any 

McClelland,  6  W.  &  S.  94 ;  Thornton  v,  charge  to  the  vendee.    At  the  expiration 

Davenport,  1  Scammon,  296 ;  Chumar  v,  of  that  time,  the  horse  was  sent  to  grass. 

Wood,  1  Halst.  155 ;  Patton  v.  Smith,  5  by  the  direction  of  the  vendee,  and  by  his 

Conn.  Rep.   196 ;    Weeks  v,  Wead,    2  desire  entered  as  the  horse  of  one  of  the 

AikeiM,  64;  Beattie  v.  Robin,  2  Verm,  vendors.      Upon  these  facts  the  courts 

181 ;  jE^amsworth  r.  Shepard,  6  id.  521 ;  held  that  there  was  no  acceptance  of  the 

Wilson  V.  Hooper,  12  id.  653 ;  Hutchins  horse  by  the  vendee  within  the  statute  of 

V,  Gilchrist,  23  id.  82 ;  Gibson  v.  Love,  4  frauds.    Although  Elmore  v.  Stone  has 

Flor.  217 ;  Sturtevant  v.  Ballard,  9  Johns,  been  much  doubted,  it  seems  not  to  have 

337. — But  in  those  courts  where  the  doc-  been  expressly  overruled.     See  Smith  t*. 

trine  of  Twvne's  case  has  been  received  Surman,  9  B.  &  C.  570,  Bayley^  J. 

with  favor,  the  rule  has  not  been  applied  (z)  Dole  v,   Stimpson,  21    Pick.  384. 

to  sales  on  execution,  which  are  in  their  See  also,  Tempest  v,  Fitzgerald,  3  B.  & 

nature  public  and  notorious.    Simerson  Aid.  680 ;  Baldey  v,  Parker,  2  B.  &  C.  37. 

9.  Branch  Bank,  12  Ala.  205 ;  Garland  v.  But  these  cases  arose  under  the  statute  of 
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a  contract  of  sale,  to  be  applied  by  the  receiver  (who  was  to  be 
the  buyer,)  to  a  particular  purpose,  (as  •to  take  up  certain  bills 
of  exchange,)  to  which  purpose  they  were  not  and  could  not  be 
applied,  the  sender  does  not  lose  his  property  in  them  by  the 
.  delivery,  but  may  recover  them  back,  (a)  And  if  property  be 
awarded  to  one  by  arbitrators,  at  a  certain  price,  the  tender  of 
the  price  does  not  pass  the  property,  unless  the  other  party  ac- 
cept the  price.  (6) 

It  is  sometimes  a  question  of  interest  what  is  the  duty  of  the 
seller  as  to  delivery  of  the  articles  sold,  and  as  to  keeping  them 
until  delivery ;  and  also  what  is  the  duty  of  the  vendee  as  to 
receiving  them.  Usage  determines  this  in  a  consid^able  de- 
gree ;  but  from  the  general  usage  and  the  adjudications  some 
rules  may  be  deduced. 

If  no  time  be  appointed  for  delivery,  or  for  payment,  these 
acts  must  be  done  within  a  reasonable  time;  and  if  neither 
party  does  any  thing  within  that  period,  the  contract  is  deemed 
to  be  dissolved,  (c)  If  the  goods  are  to  be  delivered  when  re- 
quested, the  purchaser  may  sue  for  non-delivery  without  proving 
a  request,  provided  the  seller  ha\^  incapacitated  himself  from 
delivering  them,  as  by  resale  or  the  like,  (d)  but  in  general  a 
request  must  be  made  before  the  seller  can  be  sued  for  non- 
delivery, (dd)  And  if  the  vendee,  either  by  the  express  terms 
of  the  contract  or  from  its  natare,  is  to  designate  the  manner  or 
place  of  delivery,  he  must  do  this  before  he  can  maintain  his 
action,  (e)  If  a  day  be  fixed  either  for  delivery  or  payment, 
the  party  has  the  whole  of  it ;  and  if  any  one  of  several  days, 
the  whole  of  all  of  them.     It  is  said  he  must  endeavor  to  do 

fraads,  and  turned  upon  what  was  a  suffi-  that  which  is  actually  transferred  by  the 

cient  acceptance  within  that    act.      But  contract  of  the  owner  through  the  medium 

there  may  be,  perhaps,  a  delivery  good  at  of  his  agent." 

common  law,  which  would  not  amount  (c)   Langfort  v.  Tiler,  1    Salk.    113. 

to  an  acc^tance  within  the  statute    of  And  see  £anyon  v.   Toogood,  13  M.  & 

frauds.  W.  27  ;  Fletcher  ».  Cole,  23  Verm,  114. 

(a)  Moore  v.  Barthop,  1    B.  &  C.  5;  (d)  Bowdell  v.  Parsons,  10  East,  359; 

Thompson  v.  Tiles,  2  B.  &  C.  422  ;  Giles  Amonr  v.  Brodrick,  5  B.  &  Aid.  712. 

r.  Perkins,  9  East,  12  ;  Bent  r.  Fuller,  5  {dd)  Bach  v.  Owen,  5  T.  R.  409.    Sec 

T.  R.  294 ;  Zinck  r.  Walker,  2  W.  Bl.  Radford  v.  Smith,  3  M.  &  W.  254 ;  Ben- 

1154;  Parke  v.  Eliason,  I  East,  544.  ners  v.  Howard,  1  Taylor,  149.  —  As  to 

(6)  Hunter  V.  Rice,  15  East,  100.   And  a  demand  by  a  servant,  see  Squier  v. 

Lord  EUenhomtgh  said :  "  There  is  a  dif-  Hunt,  3  Price,  68. 

fcrenoe  between  property  awarded  to  be  (c)  See  West  v,  Newton,  1  Duer,  277  ; 

transferred  by  the  owner  to  another,  and  Annitage  v.  Insole,  14  Q.  B.  728. 
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the  needful  act  at  a  convenient  hour  before  midnight;  early 
enough,  for  instance,  for  the  other  party  to  count  the  money,  or 
examine  the  goods,  and  give  a  receipt;  but  this  very  general 
rule  does  not  seem  anywhere  defined.  If  on  a  certain  day,  at 
a  certain  place,  then  it  must  be  done  at  a  convenient  time  be- 
fore sunset,  because  the  presence  of  the  other  party  is  necessary 
*and  the  law  does  not  require  him  to  be  there  through  the 
twenty-four  hours,  (ee) 

The  seller  is  to  keep  the  thing  sold  until  the  time  for  delivery, 
with  ordinary  care,  and  is  liable  for  the  want  of  that  care,  or  of 
good  faith  ;  but  if  he  does  so  keep  it,  he  is  not  liable  for  its 
loss,  (ef)  unless  it  perish  through  a  defect  against  which  he  has 
warranted.  If  the  parties  aire  distant  from  each  other,  the  seller 
must  follow  the  directions  of  the  buyer  as  to  the  way  of  send- 
ing the  thing  sold  to  him,  and  then  a  loss  in  the  transportation 
will  fall  on  the  buyer,  (/)  unless  attributable  to  the  negligence 
of  the  seller;  if  the  seller  disregards  such  orders,  the  loss  in 
transportation  falls  on  him,  though  it  do  not  happen  through 
his  neglect  If  the  directions  be  general,  as  "  by  a  carrier," 
without  naming  any  one,  usual  and  proper  precautions. must  be 
taken,  and  will  protect  the  seller,  (g*)     And  it  is  a  part  of  his 


{ee)  See  Startup  v.  McDonald,  2  M.  &  tice  Etfre  is  said  to  have  hdd,  "  That 

Qr.  395.  though  a  trader  in  the  country  does  not 

[d)  Wliere  A  bought  of  B  three  hnn-  appoint  a  carrier,  yet  if  the  goodg  be  cm- 

drod  barrels  of  resin   ''to  be  delivered  bezzled  he  shall  be  liable,  because    he 

when  called  for  vrithin  a  week,"  and  paid  leaves  it  in  the  breast  of  the  person  to 

for  the  same,  and  within  a  week  B  manu-  whom  he  gives  the  order  to  send  them  by 

factured  more  than  Uiat  quantity,  which  he  whom  he  pleases."    The  carrier  is  gener- 

had  ready  for  delivery,  but  did  not  set  ally  considered  the  agent  of  the  buyer,  and 

apart  any  specific  quantity  for  A,  the  resin  not  of  the  seller.    Button  v.  Solomonson, 

being  destroyed  bv  fire  after  Uie  end  of  3  B.  &  P.  584 ;  Anderson  v.  Hodgson,  5 

the  week,  it  was  held  that  A  was  bound  to  Price,  630.    As  soon    therefore,  as  the 

call  during  the  week ;  that  B  was  not  goods  are  in  the  due  and  regular  course  of 

bound  to  set  apart  for  A  any  specific  three  conveyance,  they  are  at  the  risk  of  the 

hundred  banrels,  and  that  A  having  failed  purchaser,  and  not   before.     Ullock  v. 

to  perform  his  ^art  of  the  a)ntract,  could  Kedelin,  Dan.  &  Lloyd,  6 ;  and  see  Bull 

not  recover  against  B  either  upon  the  con-  v.  Bobison,  28  E.  L.  »  £.  586. 

tract  to  deliver  or  for  money  nad  and  re-  {g)  The  vendor,  in  delivering  goods  to 

ceived,   to    recover  the  purchase-monev  a  carrier,  must  exercise  due  care  and  dili- 

Eaid.     Willard  v,  Perkins,   1  Busbee^s  genoe,  so  as  to  provide  the  consignee  with 

AW  R.  (N.  C.)  253.  a  remedy  over  against  the  carrier.    See 

if)  Vale  V.  Bayle,  Cowp.  294 ;  Gassott  Buckman  v,  Levi,  3  Camp.  414 ;  Clarke 

V.  Godfrey,  6  Fost.  415 ;  Orcutt  r.  Nelson,  t7.  Hutchins,  14  East,  475  ;  Alexander  v. 

1  Gray,  536  ;  Jones  v.  Sims,  6  Port.  138.  Gardner,  I  Bing.  N.  C  671 ;  Dawes  r. 

In  Godfrey  v.  Fnrzo,  3  P.  Wms.  186,  and  Peck,  8  T.  R.  330. 
in  Yale  v.  Bayle,  svpra.  Lord  Chief  Jus- 
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duty  to  give  such  notice  of  the  sending  them  by  ship  or  other- 
wise as  will  enable  the  buyer  to  insure  or  take  other  precau- 
tions. (A)  If  the  contract  be  to  deliver  the  thing  ordered  at  the 
residence  or  place  of  business  of  the  buyer,  the  seller  is  liable, 
although  such  delivery  becomes  impossible,  unless  it  becomes  so 
through  the  act  of  the  buyer,  (i)  If  the  seller  refuse  to  deliver 
it  at  a  *tiitie  and  place  agreed  on,  and  it  perish  afterwards  with- 
out his  fault,  he  is  liable  for  it.  But  if  he  be  ready,  and  the 
vendee  wrongfully  refuse  or  neglect  to  receive  it,  the  seller  is 
not  liable,  unless  the  thing  perishes  through  his  gross  and  wan- 
ton negligence.  And  if  the  vendee  unreasonably  neglect  or 
refuse  to  comply  with  conditions  precedent  to  delivery,  or  to 
receive  the  goods  on  delivery,  the  seller  may,  after  due  delay 
and  proper  precautions,  resell  them,  (and  it  seems  to  be  a  com- 
mon usage  to  sell  them  at  auttion,)  and  hold  the  buyer  respon- 
sible for  any  deficit  in  the  price,  {j)  If  the  seller  sell  on  credit, 
the  goods  are  to  be  delivered  without  payment ;  but  it  the  buyer 
become  insolvent  before  the  time  of  delivery,  the  seller  may 
demand  security,  and  refuse  to  deliver  the  goods  without  it.  (k) 
it  no  place  of  delivery  be  specially  expressed  in  the  contract,  the 
store,  shop,i'arm,  or  warehouse,  where  the  article  is  sold,  made, 
grown,  or  deposited,  is -in  general  the  place  of  delivery.  (/)     If 


(h)   Cothay  v.  Tate,  3  Camp.   129  ;  a  contract  to  deliver  certain  goods  at  a 

Brown  on  Sales,  §  526 ;  2  Kent  s  Com.  certain  time,  that  such  goods  could  not  be 

500.  —  If  it  has  been  the  usage  between  had  in  the  market  at  that  time.    Gilpins 

tlie  parties,  in   former  dealings,  for  the  v.  Consequa,  Pet.  C.  C.  85 ;  Youqua  t*. 

vendor  to  insure,  or  if  he  receive  specific  Nixon,  id.  221. 

instructions  to  insure  in  any  particular        (j)  Maclean  r.  Dunn,  4  Bing.  722; 

case,  he  is  bound  to  insure.    Id. ;  London  Mertcns  v.  Adcock,  4  Esp.  251  ;  Girard 

Law  Mag.    vol.  4,  p.  359.      And  see  v.  Taggart,  5  S.  &  B.  19  ;  Sands  v.  Taj- 

Smith  V.  Lascelles,  2  T.  R.  189.  lor,  5  Johns.  395. 

(t)  Hayward  v.  Scougall,  2  Camp.  56,  (k)  Tooke  v.  HoUingworth,  5  T.  R. 
and  note;  Atkinson  v.  Ritchie,  10  East,  215.  And  see  Bloxam  t*.  Sanders,  4  B. 
530 ;  De  Medeiors  r.  Hill,  5  C.  &  P.  182.  &  C.  948 ;  Hanson  v.  Mejer,  6  East,  614. 
It  was  here  held  that  where  a  shipowner.  And  if  the  seller  has  despatched  tlie  goods 
knowing  that  a  port  is  blockaded,  enters  to  the  buyer,  and  he  becomes  insolvent^ 
into  a  contract  with  a  merchant  for  the  the  seller  has  a  right,  by  virtue  of  his 
delivery  of  a  cargo  there,  if  he  afterwards  original  ownership,  to  stop  the  goods  if 
refuses  to  go,  he  is  liable  to  an  action  for  yet  in  transitu.  Mason  i\  Lickbfurow,  I 
the  breach  of  the  contract ;  but  whether  H.  Bl.  357  ;  Ellis  v.  Hunt,  3  T.  R.  464. 
the  damages  are  to  bo  nominal  or  other-  (/)  2  Kent's  Com.  505 ;  Lobdell  v.  Hop- 
wise  must  depend  u^n  the  opinion  of  the  kins,  5  Cow.  516  ;  Goodwin  v.  Holbrook, 
jury,  as  to  whether,  if  the  vessel  had  gone  4  Wend.  380 ;  Barr  v.  Myers,  3  Watts  & 
to  the  place,  she  would  have  been  able  to  Serg.  295.  If,  however,  a  particnlar 
get  in.  —  So  it  i&  no  defence  to  a  breach  of  pUce  be  appointed  by  the  contract,  the 
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expressly  deliverable  to  the  vendee,  but  no  place  is  named,  it 
may  be  delivered  to  iim  where  he  is,  or  at  his  house,  or  at  his 
place  of  business,  except  so  far  as  this  option  of  the  seller  is 
controlled  by  the  nature  of  the  article.  For  if  the  purchaser 
bought  a  load  of  cotton  to  be  worked  in  his  mill,  it  cannot, 
under  an  agreement  of  delivery,  be  delivered  at  his  distant 
dwelling-house ;  nor  should  a  load  of  hay  for  his  stable,  or  a 
cooking  range  for  his  kitchen,  be  delivered  at  his  store  on  the 
wharf.  Some  cases  distinguish  between  the  duty  of  delivery 
arising  from  a  contract  of  sale,  and  a  contract  to  deliver  goods 
in  payment  of  a  precedent  debt  In  the  first  case  *the  buyer 
must  take  them  where  they  are,  and  in  the  latter  the  owner 
must  deliver  them  at  such  place  as  shall  be  reasonable  from  the 
nature  of  the  case,  or  shall  be  pointed  out  by  the  party  receiv- 
ing them,  (m)  But  in  the  latter  case,  if  the  contract  be  merely 
that  the  creditor  "  may  have  them,"  with  no  words  or  acts  im- 
plying that  they  were  to  be  carried  to  him,  it  should  be  enough 
if  they  are  ready  for  him  when  he  comes  for  them.  There 
seems  to  be  also  a  distinction  between  the  case  of  very  cumber- 
some goods  and  those  more  easily  portable ;  and  the  seller  is 
held  more  strictly  to  the  duty  of  transporting  the  latter,  and  ten- 
dering them  in  specie,  (w) 

In  general,  if  any  thing  be  ordered  of  a  mechanic  or  manu- 
facturer, the  maker  may  deliver  it  where  he  makes  it,  unless  he 
have  a  shqp  or  depository  where  his  manufactured  articles  are 
usually  taken  for  sale  or  delivery,  in  which  case  such  place 
may  be  the  place  of  delivery. 

The  vendee  is  bound  to  receive  and  pay  for  the  thing  sold  at 
the  time  and  place  expressed  or  implied  in  the  contract  of  sale, 
and  to  pay  all  reasonable  charges  for  keeping  it  after  sale  and 


goods  must  bo  delivered  there  before  an  where  he  would  receive  the  goods ;  and  if 
action  will  lie  for  their  price.  Savage  this  be  not  done,  the  mere  fact  that  the 
Man.  Co.  r.  Armstrong,  19  Maine,  147  ;  debtor  had  the  articles  at  his  own  d well- 
Howard  V,  Miner,  20  id.  325.  ing-house  at  that  time  is  no  defence, 
(m)  Bean  v.  Simpson,  16  Maine,  49.  And  see  Bixby  v.  Whitney,  5  Greenl. 
In  this  case  it  was  keki  that  if  no  place  bo  192. 

appointed  in  the  contract  for  the  delivery  (n)  Stone   v.   Gilliam,    1    Show.   149  ; 

of  speciHc  articles,  it  is  the  duty  of  the  Currier  v.  Currier,  2  New  Hamp.  75 ;  2 

debtor    to    ascertain    from    the    creditor  Kent's  Com.  508. 
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before  delivery,  (o)  And  if  he  refuse  so  to  take  or  pay  for  the 
goods  sold,  he  will  be  liable  in  an  action  for  the  price,  or  in  a 
special  action  for  damages,  unless  he  can  show  incapacity  to 
contract,  or  sufRcient  error,  duress,  or  fraud. 

When  payment  of  a  debt  is  to  be  made  by  some  specific 
article,  it  is  not  quite  settled  where  the  article  is  to  be  Meliv- 
ered ;  whether  by  the  payor  at  his  own  residence  to  the  payee 
who  must  come  for  it,  or  to  the  payee  at  his  residence  or  place 
of  business,  whither  the  payor  must  carry  it.  It  might  seem 
from  some  statements  that  local  usages  affect  or  decide  this 
question  in  some  cases.  And  possibly  the  distinction  between 
bulky  and  portable  articles  might  be  carried  so  far  as  to  lead  to 
the  conclusion  that  one  who  has  thus  to  deliver  an  article  easily 
carried,  as  a  watch  or  a  book,  might  be  bound  to  take  it  to  the 
payee.  But  we  consider  the  law  in  general  to  be,  that  it  is 
enough  if  the  payor  delivers  the  article  at  his  own  residence 
or  shop.  And  if  he  there  tenders  it  to  the  payee,  and  it  be  in 
all  respects  the  article  he  should  have  tendered,  and  the  payee 
refuse  or  neglect  to  receive  it,  with  no  valid  objection  grounded 
on  the  article  itself,  or  on  a  stipulation  in  the  contract,  then  the 
payor  is  no  further  responsible  for  what  may  happen  to  it.  If 
it  were,  for  instance,  a  carriage,  and  he  had  tendered  it  as  it 
stood  in  his  barn  or  warehouse,  he  would  have  no  right  —  cer- 
tainly none  without  sufficient  notice  to  the  payee,  —  to  roll  it 
out  into  the  street,  and  there  let  it  perish.  For  this  would  be  a 
wanton  injury.  But  if  it  was  in  the  street  when  he  tendered  it, 
and  he  said,  I  offer  it  to  you  as  your  carriage,  and  I  shall  have 
no  more  to  do  with  it,  he  would  not  be  bound  to  take  any  fur- 
ther care  of  it. 

But  questions  of  this  kind  generally  arise  in  the  defence  to 

(o)  In  Colo  r.  Kerr,  20  Verm.  21,  it  taincd  by  weighing,  but  without  any  ex- 
was  kefd  that  there  is  no  implied  contract  press  contract  as  to  who  should  be  at  the 
upon  the  Bale  of  personal  property  that  expense  of  sacking ;  the  phuntiffs  sacked 
the  vendee  shall  pay  the  vendor  for  any  the  wool  in  sacks  furnished  by  the  defend* 
services,  in  relation  to  the  property,  ren-  ants,  and  then  caused  it  to  be  weighed 
dcred  prenous  to  the  completion  of  the  sale  and  shipped  to  the  defendants ;  and  it  was 
by  delivery.  In  this  case  the  plaintiffs  Ae/^,  that  as  the  sackiftg  preceded  the  deliv- 
sold  to  the  defendants  the  wool  lying  un-  cry  of  the  wool,  the  law  would  not  imply 
sacked  in  three  rooms,  to  be  paid  for  a  contract  On  the  part  of  the  defendants  to 
upon  delivery,  tlie  quantity  to  be  ascer-  pay  the  plaintiffs  for  sacking. 
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actions  founded  upon  such  contracts ;  and  we  shall  again  con- 
sider the  subject  of  contracts  for  the  delivery  of  specific  articles, 
in  our  second  volume,  under  the  head  of  -Defences. 


SECTION    VI. 

CONDITIONAL  SALES.. 

• 

In  every  sale,  unless  otherwise  expressed,  there  is  an  implied 
condition  that  the  price  shall  be  paid,  before  the  buyer  has  a 
right  to  possession ;  and  this  is  a  condition  precedent,  (p)  But 
it  seems  that  in  an  action  for  non-delivery  the  buyer  •need  only 
aver  that  he  was  ready  and  willing  to  receive  and  pay  for  them, 
and  a  refusal  to  deliver,  without  averring  an  actual  tender,  (q) 
But  where  the  right  to  receive  payment  before  delivery  is 
waived  by  the  seller  and  immediate  possession  given  to  the 
purchaser,  and  yet  by  express  agreement  the  title  is  to  remain 
in  the  seller  until  the  payment  of  the  price  upon  a  fixed  day, 
such  payment  is  strictly  a  condition  precedent,  and  until  per- 
formance  the   right   of    property   is   not  vested    in   the   pur- 


(p)  See  Noy's  Maxims,  p.  88,  where  it  East,  203.    And  there  are  many  cases 

is  said :  "  If  I  sell  my  horse  for  money,  I  where  readiness  to  perform  is  equivalent  to 

may  keep  him  nntU  I  am  paid."     See  performance.     Thus  in  the  case  of  West 

also,  Uinde  v.  Whitehousc,  7  East,  571 ;  v.  Emmons,  5  Johns.  179,  A  rovenanted  to 

Cornwall  v.  Haight,  8  Barb.  328.  —  This  convey  by  a  good  and  sufficient  deed  a 

implied  condition  that  the  price  shall  be  certain  lot  of  land  to  B,  on  or  before  a  cer- 

paid  before  delivery  is  said  to  give  the  tain  day,  and  B  covenanted  to  reconvey 

vendor  a  lien  on  the  article  sold  until  the  the  same  to  A  by  a  mortgage,  at  the  samo 

payment.  —  But  although  the  vendee  may  time,  as  security,  and  also  to  execute  a 

not  have  a  right  of  possession  in  the  article  bond  for  the  consideration  money ;  and  B 

bought  until  the  price  is  paid,  yet  the  right  afterwards  brought  his  action  of  covenant 

of  property  passes  by  the  hartjain ;  and  if  against  A,  and  in  his  declaration  averred 

the  property  is  lost  while  yet  in  the  pos-  that  ho   was,  at  the    time,   and   always 

session  of  the  vendor,  without  his  fault,  had  been,  ready  to  execute  the  mortgage 

the  loss  will  fall  on  the  purchaser.   Willis  and   bond,  &c.     It  was    kdd,   that    the 

r.  Willis,  6  Dana,  49 ;  Wing  ».  Clark,  24  covenants  were  mutual  and   dependent ; 

Maine,  366;   Pleasants  r.   Pendleton,   6  that  the  averment  of  readiness  to  per- 

Kand.  473.     See  also,  ante,  p.  *441,  n.  form  by  the  plaintiff  was  sufficient;  and 

(o),  et  seq.  that,  from  the  nature  of  the  covenant,  he 

(q)  Waterhouse  v.  Skinner,  2  B.  &  P.  was  not  bound  to  seal  and  tender  the 

447  ;  Rawson  u.  Johnson,   1   East,  203.  mortgage  before  A  had  conveyed  the  land 

The  case  of  Morton  v.  Lamb,  7  T.  R.  125,  to  him,  or  had  offered  a  conveyance.    See 

is  not  inconsistent  with  the  doctrine  laid  also  Miller  v,  Drake,  1  Caines,  45 ;  Peet- 

down  in  the  text,  as  it  is  explained  by  the  ers  v.   Opie,   2   Wms.  Saund.  350,  and 

subsequent  case  of  Rawson  v,  Johnson,  1  n.  3. 

40*  [  473  ] 


449-  THE  LAW  OP  CONTRACTS.  [BOOK  HI. 

chaser,  (qq)  And  generally,  wherever  in  a  contract  of  sale,  it 
is  stated  that  some  precise  fact  is  to  be  done  by  either  party, 
this  may  amount  to  a  condition,  though  not  so  expressed.  As, 
where,  in  a  contract  for  sale  of  goods,  the  words  are  "  to  be  de- 
livered on  or  before  "  a  certain  day,  this  is  a  condition  prece- 
dent, and  if  they  are  not  delivered  on  or  before  that  day,  (r)  the 
purchaser  is  not  bound  to  take  the  goods.  So  if  the  goods  are 
to  be  delivered  "  on  request,"  the  buyer  must  allege  and  prove, 
a  request,  this  being  a  condition  precedent  to  his  acquiring  a 
complete  right  (s)     But  if  the  seller  has  incapacitated  himself 


(77)  Porter  v.  Pcttengill,  12  New  at  all  events  if  an  additional  bill  of  sale  bo 
Hamp.  299 ;  Sargent  v.  Gilo,  8  New  given  and  the  conditional  vendee  be  thus 
Hamp.  325 ;  Grambling  v.  Kcad,  I  Meigs,  invested  with  all  the  indicia  of  ownership, 
281 ;  Bigelow  v.  Huntlej",  8  Verm.  151 ;  the  vendor  is  estopped  to  set  up  the  con- 
Barrett  V.  Fritchard,  2  Pick.  512 ;  Ayer  v.  dition  against  a  purchaser  in  good  faith, 
Bartlett,  9  Pick.  156  J  Tibbetts  r.  Towle,  for  valuable  consideration.  Davis  v. 
3  Fairf.  341 ;  Bennett  v.  Sims,  Rice,  421 ;  Bradley,  24  Verm.  55.  And  whenever  a 
Smith  t>.  Lynes,  I  Selden,  41 ;  Herring  v.  vendor  in  a  conditional  sale  claims  the 
Hoppock,  3  Duer,  20  ;  Brewster  v.  Baker,  property  against  the  creditors  of  the  von- 
20  Barb.  364;  Parris  v.  Roberts,  12  dee,  the  burden  of  proof  is  npon  him  to 
Ire.  L.  268 ;  Smith  v.  Foster,  18  Verm,  show  the  condition  and  [that  it  has  not 
182;  Buckmaster  v.  Smith,  22  id.  203;  been  complied  with.  Leighton  r.  Stevens, 
Root  V.  Lord,  23  id.  568;  Aubin  v,  19  Maine,  154.  —  It  has  been  decided  that 
Bradley,  24  id.  55;  Buson  v.  Dough-  such  conditional  sales  are  not  in  cflfect  chat- 
erty,  11  Humph.  50.  In  most  of  these  tel  mortgages,  and  therefore  void,  because 
cases  the  question  whether  the  property  not  recorded.  Buson  v.  Dougherty,  11 
had  passed  arose  between  the  parties  Humph.  50.  And  where  upon  a  sale  and 
themselves  or  between  the  vendor  and  at-  delivery  it  was  agreed  that  the  vendor 
taching  creditors  of  the  conditional  vendee,  should  retain  a  lien  upon  the  property  nn- 
and  the  weight  of  authority  is  as  above,  til  the  price  ^was  paid,  it  was  held  that 
And  in  Sargent  v.  Gilo,  8  N.  H.  325,  such  this  agreement  of  the  parties  created  a 
a  conditional  sale  was  hdd  to  leave  the  valid  lien  in  the  vendor  against  the  ven- 
ri^ht  of  property  in  the  vendor  against  dee,  and  purchasers  from  him,  and  that 
subsequent  bond  fide  purchasers  from  the  such  lien  was  not  within  the  pur\'icw  of 
conditional  vendee,  on  the  evident  ground  the  statute  requiring  mortgages  of  chattels 
that  the  vendee  had  no  power  to  transfer  to  be  recorded.  Sawyer  v.  Fisher,  32 
any  right  not  his  own.    The  same  view  Maine,  28. 

appears  to  be  taken  by  Washington^  J.,  in  (r)  Startup  v.  McDonald,  2  M.  &  Gr. 
Copland  i*.  Bosquet,  4  Wash.  C.  C.  594.  395.  And  tho  delivery  must  have  been 
But  Haggerty  v.  Palmer,  6  Johns.  Ch.  made  at  a  reasonable  time  on  that  day,  or 
437  ;  Keeler  v.  Field,  1  Paige,  315  ;  and  the  vendee  is  not  bound.  Id. 
Smith  V.  Lynes,  1  Selden,  41,  seem  to  [s)  Bach  v.  Owen,  5  T.  R.  409,  as  ox- 
have  settled  it  for  New  York  law  that  plained  in  Radford  v.  Smith,  3  M.  &  W. 
such  bond  fide  purchaser  without  notice  of  258,  where  Lord  Abinger  said  :  '*  In  Bach 
the  conditional  sale  holds  the  propertv*  v.  Owen,  the  plaintifT  was  not  entitled  to 
And  in  Martin  v.  Mathiot,  14  Serg.  &  R.  the  horse  until  he  offered  his  own  and  dc- 
214 ;  Rose  v.  Story,  1  Barr,  190,  it  is  de-  roanded  the  other.  Where  by  the  express 
cidcd  that  although  under  a  conditional  terms  of  the  contract  a  request  must  pre- 
salo  the  property  docs  not  pass  to  the  cede  delivery,  or  where  that  is  to  be  im- 
vendee,  as  between  the  parties,  yet  that  plied  from  the  nature  of  tho  contract,  a 
such  condition  is  fmudulent  and  void  as  to  request  must  bo  alleged  and  proved,  bat 
creditors  of  the  vendee  who  mav  seize  and  not  otherwise." 
hold  the  property  upon  execution.     And 
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•from  delivering  by  reselling,  or  otherwise,  no  request  is  neces- 
sary, (l) 

.There  is  another  class  of  sales  on  condition,  often  called 
"contracts  of  sale  or  return."  In  these  the  property  in  the 
goods  passes  to  the  purchaser,  subject  to  an  option  in  him  to 
return  them  within  a  fixed  time,  or  a  reasonable  time  ;  and  if  he 
fails  to  exercise  this  option  by  so  returning  them,  the  sale  be- 
comes absolute,  and  the  price  of  the  goods  may  be  recovered  in 
an  action  for  goods  sold  and  delivered,  (u) 

In  sales  at  auction  there  are  generally  conditions  of  sale ; 
and  where  these  are  distinctly  made  known  to  the  buyer,  they 
are  of  course  binding  on  him,  and  the  auctioneer  or  the  owner 
of  the  goods  is  bound  on  his  part.  The  question  whether  they 
were  sufficiently  made  known  to  the  buyer  would  be  one  rather 
of  fact  than  of  law ;  as  where  a  horse  is  sold  by  warranty,  and 
it  is  the  uniform  custom  of  the  auctioneer  to  limit  all  objections 
to  the  space  of  twenty-four  hours  from  the  sale.  If  these  terms 
are  a  part  of  all  the  advertisements  of  the  auctioneer,  and  were 
announced  by  him  at  the  beginning  of  the  sale,  and  the  pur- 
chaser had  come  in  after  such  announcement,  and  no  direct 
proof  of  his  knowledge  of  this  limitation  was  offeifed,  evidence 
would  probably  be  admitted  that  he  took  a  paper  containing 
such  advertisement,  and  of  any  other  facts  tending  to  show 

U)  Kanay  w.  Alexander,  Yclverton,  76,  ticular  case.    See  Attwood  v.   Clark,  2 

and  Mctcaif's  note;  Amory  i;.  Brodrick,  Grcenl.  249;  Hill  v.  Hobart,  16  Maine, 

5  B.  &  Aid.  712;  Newcomb  v.  Brackett,  164;  Muny  v.  Smith,  I  Hawks,  41.    But 

16  Mass.  161  ;  Webster  t;.  CofBn,  14  Mass.  see  Cocker  v.  Branklin  Hemp  and  Flax 

196.     Sec  also  ante,  note  (c?),  p.  445.  Man.  Co.  3  Sumner,  530 ;  Ellis  v.  Thomp- 

(ti)  Moss  V.  Sweet,  3  £.  L.  &  E.  Rep.  son,  3  M.  &  W.  445.  —  Parol  evidence  of 
31  i,  (overruling  Iley  v.  Frankenstein,  8  the  conversations  of  the  parties  is  odrais- 
So.  N.  R.  839,  and  Lyons  v.  Barnes,  2  sible  to  show  the  circnmstanccs  under 
Stark.  39) ;  Beverley  p.  The  Lincoln  Gas  which  the  contract  was  made,  and  what 
Light  and  Coke  Co.  6  Ad.  &  El.  829 ;  the  parties  thought  a  reasonable  time. 
Bayley  v.  Gouldsmith,  Peako,  56;  Dear-  Cocker  v.  Franklin  Hemp  and  Flax  Manl 
born  p.  Turner,  16  Maine,  17.  Sec  Mel-  Co.  supra.  And  where  A  delivers  prop- 
drum  p.  Snow,  9  Pick.  441 ;  Blood  p.  erty  to  B,  on  condition  that  if  damaged. 
Palmer,  2  Fairf.  414;  Eldridgc  p.  Benson,  while  in  B's  possession,  B  shall  keep  it 
7  Cush.  485 ;  Neato  p.  Ball,  2  East,  116.  and  pay  for  it,  this  is  a  conditional  sale; 
And  what  is  a  reasonable  time  within  and  if  the  property  is  so  damaged  the  sale 
which  a  contract  is  to  be  performed,  or  an  becomes  absolute,  and  assumpsit  for  goods 
act  to  be  done,  is,  in  the  absence  of  any  sold  and  delivered  will  lie.  Bianchi  r. 
contract  between  the  parties,  a  question  of  Nash,  1  M.  &  W.  545.  See  also  Perkins 
law  for  the  conrt,  to  be  deteniiined  by  a  p.  Douglass,  20  Maine,  317. 
view  of  all  the  circumstances  of  the  par- 
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such  knowledge  *and  the  jury  would  be  permitted  to  infer  the 
knowledge  from  them  if  they  deemed  them  Buiiicient. 

If  it  be  provided  in  the  conditions  of  sale  that  no  error  or 
misstatement  shall  avoid  the  sale,  but  that  there  shall  be  a  pro- 
portionate allowance  on  the  purchase-money,  this  condition 
will  not,  in  general,  save  a  sale,  where  the  error  is  of  a  material 
and  substantial  nature,  although  not  fraudulent,  (v)  The  test 
of  this  question,  as  matter  of  law,  seems  to  be,  whether  the 
error  or  misstatement  is  so  far  material  and  substantial  that  it 
may  be  reasonably  supposed  the  buyer  would  not  have  made 
the  purchase  had  he  not  been  so  misled.  And  such  misstate- 
ments will  also  avoid  a  sale  if  no  reasonably  accurate  estimate 
can  be  made  of  the  compensation  which  should  be  allowed 
therefor,  {vj)  Any  misstatement,  made  fraudulently,  and  capa- 
ble of  having  any  effect  on  the  sale,  will  avoid  it.  Nor  will 
the  conditions  of  sale  be  binding  against  a  purchaser,  if  so 
framed  as  to  give  the  seller  advantages  which  the  buyer  could 
not  readily  apprehend  or  understand  without  legal  knowledge 
or  advice ;  for  a  buyer  is  discharged  from  a  purchase  made 
under  "  catching  conditions."  (z) 

(»)  The  Duko  of  Norfolk  v.  Worthy,  1  by  which  this  compensation  can  be  csti- 
Camp.  340 ;  Flight  ?'.  Booth,  1  Bing'  N.  mated.  Therefore  on  the  sale  of  a  rever- 
C.  370 ;  Leach  v.  Mullctt,  3  C.  &  P.  115.  sion  expectant  on  the  death  of  A.  B.  ictth- 
See  also,  Robinson  r.  Musgi'ove,  2  M.  &  out  children,  an  error  in  the  statement  of 
llob.  92,  8  C.  &  P.  469,  where  it  was  held  A.  B.*s  age  does  not  come  within  the  con- 
that  a  condition  of  sale,  "  that  if  any  mis-  dition,  (as  it  woald  if  the  reversion  were 
take  shall  be  made  in  the  description  of  simply  expectant  on  A.  B.'s  death,)  be- 
tho  premises,  or  any  other  error  whatever  cause  it  affects  the  probability  of  the  other 
shall  appear  in  the  particulars  of  the  prop-  contingency,  which  is  not  a  subject  of  cal- 
crty,  such  mistake  or  error  shall  not  annul  culation  ;  and  the  purchaser  is  entitled  to 
the  sale,  but  a  compensation  shall  be  rescind  the  contract, 
given,  &c.,"  docs  not  apply  where  any  (x)  Adams  r.  Lambert,  2  Jur.  1078 ; 
substantial  part  of  the  property  turns  out  Dykes  v.  Blake,  4  Bing.  N.  C.  463.  In 
to  have  no  existence,  or  cannot  be  found ;  the  case  of  Dobell  v.  Hutchinson,  3  Ad.  & 
or  where  the  vendor  has  mala  Jide  given  a  El.  355,  on  a  sale  of  a  leasehold  interest  of 
very  exaggerated  description  of  the  prop-  lands,  described  in  the  particulars  as  held 
erty.  The  purcl^ascr  may  in  sucli  a  case  for  a  term  of  twenty-three  years,  at  a  rent 
rescind  the  conthict  in  toto.  See  also,  of  £55,  and  as  comprising  a  yard,  one  of 
antef  p.  416,  n.  (v),  et  seq.             *  the  conditions  was,  that  if  any  mistake 

{w)  See  Sherwood  v.  Robins,  1  M.  &  should  bo  made  in  the  description  of  the 
Mai.  194,  3  C.  &  P.  339,  where  it  was  de-  property,  or  any  other  error  whatever 
termined  that  a  condition  in  articles  of  should  appear  in  the  particulars  of  t)ie 
sale,  "that  any  error  in  the  particulars  estate,  such  mistake  or  error  should  not 
shall  not  vitiate  the  sale,  but  a  compcnsa-  annul  or  vitiate  the  sale,  but  a  compensa- 
tion shall  be  made,"  applies  only  to  cases  tion  should  be  made,  to  be  settled  by  ar- 
wherc  the  circumstances  afford  a  principle  bitration;  and  the  yard  was  not  in' fact 
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♦SECTION    VII. 

MORTGAGES  OF  CHATTELS. 

Sales  of  chattels,  by  way  of  mortgage,  constitute  a  very  im- 
portant, and,  in  recent  times,  a  very  frequent  class  of  sales  on 
condition,  (xz)  There  has  not  been  as  yet  much  adjudication 
in  respect  to  them.     Whether  a  mortgage  of  personalty  has  at 

oomprohended  in  the  propertj  held  for  the  might  have  had  substantially  what  he 
term  at  £55,  bat  was  held  by  the  ycndor  agroed  to  purchase."  Bolworth  v.  Has- 
irom  year  to  year,  at  an  additional  rent;  sell,  4  Camp.  140. 
and  such  yard  was  essential  to  the  enjoy-  (xr)  See  4  Kent's  Com.  138,  where  the 
ment  of  the  property  leased  for  the  twenty-  distinction  between  a  pledge  and  a  mort- 
thrce  jrears.  It  was  held,  though  it  did  not  gage  of  personal  property  is  fully  set  forth. 
appear  that  the  vendor  knew  of  the  defect,  A  mortgage  of  goods  is  a  conveyance  of 
that  this  defect  avoided  the  sale,  and  was  title  upon  ootidition,  and  if  the  condition  is 
not  a  mistake  to  be  compensated  for  und^  not  performed  such  title  becomes  absolute 
the  above  condition,  although  after  the  in  law,  but  equity  will,  it  seems,  interfere 
day  named  in  the  conditions  for  complct-  to  compel  a  redemption.  Story  on  Bailm. 
ing  the  purchase,  and  before  action  brought  $  287;  Flanders  v.  Barstow,  18  Maine, 
by  the  vendee,  the  vendor  procured  a  357 ;  2  Story,  Eq.  Jur.'  ^1031.  As  to 
lease  of  the  ]nurd  for  the  term  to  the  what  intruments  will  be  construed  as  a 
vendee,  and  oifbred  it  to  him.  —  But  mortgage,  and  what  as  merely  a  pledge, 
where  the  particulars  of  sale  described  the  see  I^ngdon  t;.  Buel,  9  Wend.  80  ;  W(X>d 
property  as  a  family  residence,  with  the  v.  Dudley,  8  Verm.  435  ;  Barrow  v.  Pax- 
right  of  a  pew  in  the  centre  aisle  of  the  ton,  5  Johns.  258 ;  Co^  v.  Barnes,  20 
parish  church,  and  the  title  of  the  pew  Verm.  78 ;  Whitaker  ».  Sumner,  20  Pick, 
wa^  defective,  as  the  use  of  the  pew  was  399,  and  post.  Bailments,  under  the  head 
not  essential  to  the  enjoyment  of  the  prop-  of  Pledge.  A  mortgage  of  personal  prop- 
erty, this  error  gave  a  nght  to  compensar  erty,  like  that  of  real  estate,  may  consist 

tion  only.    Cooper  r. ,  2  Jur.  29.  of  an  absolute  bill  of  sale,  and  a  separate 

Ahd  where  there  was  a  written  agreement  instrument  of  defeasance,  given  at  the 
to  sell  and  assign  "  the  nnex'pircd  term  of  same  time.  Brown  v.  Bement,  8  Johns. 
eight  yt^r^  lease  and  good-will "  of  a  pub-  96  ;  Hopkins  v.  Thompson,  2  Porter,  433 ; 
lie-house  ;  it  was  hm  that  the  purchaser  Winslow  t\  Tarbox,  18  Maine,  132; 
could  not  refuse  to  perform  the  agreement  Williams  v,  Roser,  7  Missouri,  556 ;  Barnes 
on  the  ground  that  when  it  was  entered  into  v.  Holcomb,  12  S.  &  M.  306.  Knight  r. 
there  were  only  seven  years  and  seven  Nichols,  34  Me.  208.  And  although  the 
months  of  the  term  unexpired.  Lord  Ellen-  bill  of  sale  is  absolute,  and  no  writing  of 
borough  said  :  "  The  parties  cannot  be  sup-  defeasance  is  given  back,  parol  testimony 
posca  to  have  meant  that  there  was  tlie  is  still  admissible  to  prove  that  it  was  in- 
exact term  of  eight  years  unexpired,  nei-  tended  only  as  collateral  security.  Beed 
ther  mora  nor  less  by  a  single  day.  The  v,  Jewett,  5  Greenl.  96 ;  Carter  v.  Burris, 
agreement  must  therefore  receive  a  rca-  10  S.  &  M.  527 ;  Freeman  v.  Baldwin,  13 
sonablo  construction ;  and  it  seems  not  Ala.  246.  ^  But  see  Whitaker  l\  Sumner, 
unreasonable  that  the  period  mentioned  in  20  Pick.  399 ;  Montany  v.  Rock,  10  Mis- 
the  agreement  should  be  calculated  from  souri,  506.  It  is  well  settled  that  mort- 
tbe  last  preceding  day  when  the  rent  was  gages  of  personal  property  need  not  be 
payable,  and  including  therefore  the  cur-  under  scat.  Despatch  Line  v.  Bellamy 
rent  half  year.  Any  fraud  or  material  mis-  Co.  12  New  Hamp.  205 ;  Milton  v.  Mosher, 
description,  though  unintentional,  would  7  Mete.  244 ;  Flory  v,  Denny,  11  £.  L. 
▼acato  the  agreement,  but  the  defendant  &  £.  584. 
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common  law  any  equity  of  redemption  does  not  seem  to  be 
positively  determined;  but  it  is  believed  that  equity  would 
interfere  to  prevent  gross  injustice,  (y)  This  subject  *is  regu- 
lated in  many  of  the  States  by  statute,  and,  in  general,  record 
is  required  if  possession  of  the  goods  be  retained  by  the  mort- 
gagor ;  and  an  equity  of  redemption  is  allowed,  {z)  It  seems 
that  a  mortgage  of  personal  property,  where  the  mortgagor  re- 
tains possession,  is  not  valid  against  a  subsequent  bond  Jide 
purchaser  or  attaching  creditor,  if  there  be  neither  record  of  the 
mortgage,  nor  actual  knowledge  of  it  on  the  part  of  the  pur- 
chaser or  creditor,  (a) 

It  has  been  frequently  attempted  to  make  a  mortgage  of  per- 
sonalty extend,  over  chattels  not  then  owned  by  the  mortgagor, 

iy)  In  Hinman  v.  Judson,  13  Barb.  629,  Forbes  v.  Porker,  16  Pick.  462.  But  in 
which  was  an  action  brought  by  the  mort-  New  York  it  has  been  decided  that  the 
gagee  of  personal  property,  against  a  record  of  a  mortgage  does  not  rebut  the 
party  claiming  under  the  mortgagor,  for  p^umption  of  fraud  occasioned  by  the 
conversion  of  the  property,  it  was  held  that  mortgagor's  retention  of  the  property,  such 
a  mortgagor  of  chattels  may  redeem  them  recoil  being  merely  an  additional  require- 
after  condition  broken,  and  before  they  are  mcnt.  Otis  v.  Sill,  8  Barb.  102.  The 
sold  on  the  part  of  the  mortgagee,  and  necessity  of  delivery  to  the  mortgagee  or 
that  in  the  present  action  the  defendant  of  a  record,  is  wholly  the  eifect  of  statu- 
roight  exercise  this  right  by  reducing  the  tory  provisions,  and  at  common  law  a 
damages  to  be  recovered,  to  the  amount  mortgage  of  personal  property  might  be 
actually  due  upon  the  mortgage  debt.  valid,  in  the  alienee  of  fi-aud,  even  against 

(z)  Thus,  in  Massachusetts,  an  equity  of  subsequent  &ona^d!s  purchasers  and  attadi- 

redemption  of  sixty  days  is  allowed  the  ing  creditors,  although  the  mortgagor  re- 

mortgagor  after  condition  broken,  or  after  mained  in  possession,  and  although  no 

notice  of  an  intention  to  foreclose  given  by  record  of  the  mortgage  existed.      Hoi- 

the  mortgagee  for  such  breach.    Mass.  brook  v.  Baker,  5  Greenl.  309  ;  Bissell  r. 

Key.  Stat.  c.  107,  §  40;  Stat,  of  1843,  c.  Hopkins,  3  Cow.  166;  Bucklinr.  Thomp- 

72.     Nearly  similar  provisions  exist  in  son,  1  J.  J.  Marsh.  223 ;  Letcher  v.  Nor- 

Maine.     Maine  Rev.  Stat.  c.  125,  §  30.  ton,  4  Scam.  575 ;  Ash  r.  Savage,  5  New 

(a)  As  between  mortgagor  and  mortgagee,  Hamp.  545;  Homes  v.  Crane,  2  Pick, 
a  mortgage  of  personal  property  is  valid,  610.  Such  continued  possession  by  the 
although  there  be  no  delivery  of  the  prop-  mortgagor  may  bo  sufficient  evidence  of 
erty,  and  no  possession  by  the  mortgagee,  fraud,  but  it  would  not  alone  be,  in  most 
or  record  of  the  mortgage  on  the  registry.  States,  conclusive.  Id.  In  Vermont  it 
Smith  V.  Moore,  11  New  Hamp.  55;  would  be.  Russell  v.  Fillmore,  15  Verm. 
Winsor  v.  McLellan,  2  Story,  492 ;  Hall  130.  Although  the  mortgagor  remain  in 
V.  Snowhill,  2  Green,  8.  But  as  to  sub-  possession,  and  without  any  record  of  tho 
sequent  purchasers,  and  attaching  creditors  mortgage,  it  seems  that  a  subsequent  pur< 
of  tho  mortgagor,  without  notice  of  the  chaser,  or  attaching  creditor,  having  actual 
existence  of  the  mortgage,  by  statute  in  notice  of  the  existence  of  the  mortgages, 
several  States,  tho  mortgagee  must  either  acquires  no  rights  against  the  mortgagee, 
have  and  retain  possession  of  tho  mort-  tho  latter  being  guiltv  of  no  fraud.  San- 
gaged  property,  or  the  mortgage  must  bo  ger  v.  Eastwood,  19  Wend.  514  ;  Stowe  p. 
recorded  in  the  town  where  Sie  mortgagor  Meserve,  13  New  Hamp.  46;  Gregory  v. 
resided  at  the  time  of  its  execution.  Thomas,  20  Wend.  17.  The  contrary 'has 
Smith  r,  Moore,  supra.  —  And  where  been  held  in  Massachusetts.  Travis  v, 
such  provision  is  made  by  statute,  the  re-  Bishop,  13  Mot.  304.  And  see  Denny  t\ 
cording  is  equivalent  to  actual  delivery.  Lincoln,  id.  200. 
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but  to  be  subsequently  purchased.  As  where  a  shopkeeper 
makes  a  mortgage  of  "  all  the  goods  in  bis  store,  and  of  all 
which  shall  be  bought  to  replace  or  renew  the  present  stock." 
Such  a  mortgage  might  operate  against  the  •mortgagor  some- 
what by  way  of  estoppel ;  but  it  has  been  decided  that  it  is  not 
valid  against  a  third  party,  (b)  And,  where  the  mortgagee  per- 
mitted the  mortgagor  to  remain  in  possession,  for*  the  purpose 
and  with  the  power  of  selling  the  goods,  such  mortgage, 
although  recorded,  would  not  avoid  the  sale,  even  if  it  did  not 
express  in  any  way.  such  purpose  and  power,  if  they  could  be 
inferred  from  the  circumstances.  Supposing  the  whole  transac- 
tion to  be  bond  fide,  the  mortgagor  would  be  considered  as  sell- 
ing the  goods  as  the  agent  of  the  mortgagee,  and  the  proceeds 
would  belong  to  him  ;  and,  if  sold  on  credit,  the  debt  could  not 
be  reached  by  an  attaching  creditor  through  the  trustee  pro- 
cess, (c) 


(6)  Jones  v.  Kichardson,  10  Met.  481 .  In  apparently  inconsistent  with  the  views  of 
this  case  the  property  mortgaged  was  thus  the  same  court  as  expressed  in  the  later 
described,  namely:  *'  The  whole  stock  in  case  of  Goodcnow  v,  Dunn, 21  Maine,  96. 
trade  of  said  A.,  as  well  as  each  and  every  (c)  Unless  there  is  some  stipulation  in 
article  of  merchandise  which  the  said  A.  the  mortgage,  allowing  the  mortgagor  to 
(the  mortgagor)  bought  of  one  T.  W.,  as  remain  in  possession  pf  the  goods,  the 
everv  other  article  constituting  said  A.'s  right  of  immediate  possession  vests,  to- 
stock  in  trade,  in  the  shape  the  same  is  gethcr  with  the  property,  in  them,  in  Uio 
and  may  become,  in  the  usual  course  of  the  mortgagee ;  and  he  may  have  an  action 
said  A.'s  business  as  a  trader."    It  was  against  any  one  taking  them  from  the 
admitted  that  the  goods  in  question,  which  mortgagor.    Pickard  v.  Low,  15  Maine, 
had  been  attached  by  a  creditor  of  the  48;  Brackett  v.  Bullard,   12  Met.  308; 
mortgagor,  were  at  tne  time  of  the  attach-  Coty  v.  Barnes,  20  Verm.  78.   And  parol 
ment  the  stock  in  trade  of  the  said  A.,  but  proof  is  not  admissible  to  show  an  agree- 
that  only  a  part  of  them  was  owned  by  ment  that  the  mortgagor  should  remain  in 
him,  until  alter  he  made  said  mortgage,  possession  ;  the  mortgage  itself  being  silent 
The  court,  after  a  critical  review  of  the  upon  the  subject.     Case  v.  Winship,  4 
authorities  bearing  upon  this  point,  held  Blackf.  425.    And  although  the  mortgage 
that  the  mortgagee  could  not,  as  against  contains  an  express  stipulation  that  the 
third  persons,  %qnire  under  this  mortg{^  mortgagor  shall  remain  in  possession,  un- 
any  valid  title  to  those  goods  purchased  by  til  default  of  payment,  and  with  a  power 
the  mortgagor  after  the  giving  of  the  mort-  to  sell  for  the  payment  of  the  mortgage 
gage.  The  same  view  is  supported  by  the  debt,  the  mortgagee  may  nevertheless  sus- 
late  case  of  Lunn  v.  Thornton,  1  C.  B.  tain  trover  against  an  officer  attaching  the 
379 ;  Rhines  v.  Fhelps,  3  Oilman,  455 ;  goods  as  the  property  of  the  mortgagor. 
Barnard  v.  Eaton,  2  Cush.  294 ;  Pettis  v.  Melody  v.  Chandler,  8  Fairf.  282 ;  Forbes 
Kellogg,  7  Cush.  471 ;  Winslow  v.  Mer-  v.  Parker,  16  Pick.  462 ;  Welch  r.  Whitte- 
chants'  Ins.  Co.  4  Met.  306  ;  Otis  v.  Sill,  8  more,  25  Maine,  86 ;  Ferguson  v.  Thomas, 
Barb.  102.    The  case  of  Abbott  v.  Good-  26  Maine,  499.    In  the  late  case  of  Bar- 
win,  20  Maine,  408,  which  may  seem  to  nard  v.  Eaton,  2  Cush.  294,  where  a  mort- 
conflict  with  the  rule  laid  down  in  the  gage  was  made  of  all  the  goods  then  in 
text,  does  not  seem  to  us  correct,  and  is  the  mortgagor's  store,  and  of  all  goods, 
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&c.t  which  might  bo  afterwards  substituted  ize  the  mortgagor  to  put  the  mortgaged 

by  the  mortgagor  for  those  which  he  then  property  into  a  partnership,  as  his  share  of 

possessed,  —  the  mortgage  providing  that  the  capital.    In  New  York,  unless  the 

until  default  the  mortgagor  might  use  and  mortgage  is  filed  in    pursuance  of  the 

make  sales  of  the  mortgaged  property,  statute,  the  mortgagor  cannot  remain  in 

other  goods,  &c.,  of  eqiuil  value  being  possession  for  the  purpose  of  selling  the 

substituted  therefor, — it  was  ieU,  that  the  goods.      Camp    v.  Camp,  2   Hill,  628. 

mortgage  could  not  apply  to  goods  not  in  See  also,  Collins  v,  Myers,  16  Ohio,  547. 

existence,  or  not  capiUne  of  l^ing  identi-  And  in  Edgell  v.  Hart,   13  Barb.  380, 

fied,  at  the  time  it  was  made,  or  to  goods  where  a  mortgage,  although  recorded,  was 

intended  to  be  afterwards  ^purchased  to  intended  to  cover  property  afterwards  to  be 

replace  those  which  should  be  sold.    It  procured  by  the  mortgagor,  and  in  it  the 

was  also  held  in  the  same  case  that  an  mortgagee  gave  him  the  right  to  sell  the 

agreement,  in  a  mortgage  of  the  stock  of  goods  for  ready  pay,  without  being  under 

goods  then  in  the  mortgagor's  store,  that,  any  obligation  to  apply  the  proceeds  to 

until  default,  the  mortgagor  might  retain  the  discharge  of  the  mortgage,  or  any 

possession  of  the  property,  and  make  sales  other  debt,  it  was  held  that  the  mortage 

thereof  in  the  usual  course  of  his  trade,  was  void  as  calcnUted  to  delay,  hi^er, 

other  goods  of  equal  value  being  snbstitut-  and  defraud  other  creditors  of  the  mortga- 

ed  by  him  for  those  sold,  will  not  author-  gor. 
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CHAPTER  V. 


WARRANTY. 


The  warranties  which  accompany  a  sale  of  chattels  are  of 
two  kinds  in  respect  to  their  subject-matter;  they  are  a  war- 
ranty of  title  and  a  warranty  of  quality.  Tiiey  are  also  of  two 
kinds  in  respect  to  their  form,  as  they  may  be  express  or  im- 
plied. 

Blackstone  says,  "  a  purchaser  of  goods  and  chattels  may 
have  a  satisfaction  from  the  seller,  if  he  sells  them  as  his  own, 
and  the  title  proves  deficient,  without  any  express  warranty  for 
that  purpose."  {d)  But  he  also  says  afterwards,  "  in  contracts 
for  sales,  it  is  constarilly  understood,  that  the  seller  undertakes 
that  the  commodity  he  sells  is  his  own,  and  if  it  proves  other- 
wise, an  action  on  the  case  lies  against  him  to  exact  damages 
for  the  deceit."  (e)  From  this  it  might  be  inferred  that  the 
action  is  grounded  on  the  deceit,  and  therefore  does  not  lie 
where  there  is  no  deceit,  as  where  one  sells  as  his  own  that 
which  is  not  his  own,  but  which  he  verily  believes  to  be  his  own. 
But  although  the  English  authorities  are  somewhat  uncertain 
and  conflicting,  we  consider  that  a  rule  is  recognized  in  the  Eng- 
lish courts,  Of  in  some  of  them,  which,  although  not  distinctly 
and  positively  a&sejted,  nor  so  well  supported  by  direct  decision 
as  the  Anderican  rule,  may  yet  be  regarded  as  essentially  the 
same.  (/)    And  in  this  'country  it  seems  to  be  now  well  settled. 


(d)  2  Bl.  Com.  451.  Exch.  500.     There  a  person  having  hirtMl 

(e)  3  Bl.  Com.  166,  Wendeirs  ed.  and  a  harp,  pledged  it  with  a  pawnbroker  for  his 
note.  own  debt,  without  authority  from  the  true 

(/)  Medina  v.  Stoughton,  1  Salk.  210;  owner.    The  harp  not  being  redeemed  at 

Crosse  v.  Gardner,  Carth.  90.    This  sub-  the  stipulated  time,  the  pawnbroker  sold  * 

ject  was  much  discussed  in  England,  in  it  at  auction  at  his  usual  quarterly  sales. 

the  late  case  of  Morley  v.  Attenborough,  3  The  harp  was  adrertised  as  forfeited  prop- 

TOL.  I.  '•'.41  [481] 


458*                                 THE   LAW  OF  CONTRACTS.                          [BOOK  IH. 

by  adjudications  in  many  of  our  States,  that  the  seller  of  a 
chattel,  (§•)  (if  in  possession,)  warrants  by  implication  that  it  is 
his  own,  and  is  'answerable  to  the  purchaser  if  it  be  taken 

• 

erty,  pledged  with  the  hroker.  The  par-  be  would  not  be  responsible,  if  the  title 
chaser  at  the  aaction  bouf^ht,  not  knowing  failed.  Ricks  v.  Diliahuntv,  8  Porter, 
^  that  the  harp  did  not  belong  to  the  party  134  ;  Forsytho  v.  Ellis,  4  J.  J.  Marsh, 
pledging  it ;  bnt  after  the  s^e,  being  sued  298 ;  Bingham  r.  Maxcy,  1 5  111.  295  ; 
by  the  former  owner,  he  gave  up  the  harp,  Prcscott  r.  Holmes,  7  Ricli.  Equity,  9. 
and  paid  the  costs.  He  then  commenced  On  consideration  of  all  the  cases  on  this 
an  action  against  the  pawnbroker  for  the  subject,  we  must  believe  the  language  of 
price  at  which  he  bid  off  the  harp,  on  a  Blackstone  to  be  correct,  that  if  a  person 
warranty  of  title.  It  was  agreed  that  in  possession  of  a  chattel  sells  it,  as  his 
there  was  no  express  warranty ;  and  the  own,  there  is  an  implied  warranty  of  title, 
court  held  that  under  these  circumstances  That  the  case  of  Morley  v.  Actcnborough 
there  was  no  implied  warranty  of  an  abso-  should  not  be  considered  as  an  auihoriiy, 
lute  and  perfect  'title,  on  the  part  of  the  further  than  the  actual  facts  of  the  case 
pawnbroker,  but  only  that  the  subject  of  warrant,  see  the  late  case  of  Simms  r. 
the  sale  was  a  pledge,  and  irredeemable,  Mairyatt,  7  E.  L.  &  E.  R.  330,  where, 
and  that  the  pawnbroker  was  not  cogni-  however,  there  was  an  express  warranty, 
zant  of  an^  detect  of  title  to  it.  This  case  Lord  Campbell  said :  "  It  docs  not  seem 
has  sometimes  been  cited  as  deciding  the  necessary  to  inquire  what  is  tlie  law 
general  principle  that  in  cUl  cases  of  sales  as  to  implied  warranty  of  title  on  the 
of  personal  property  there  is  no  implied  sales  of  personal  property,  which  is  not 
warranty  of  title,  and  it  has  been  thought  quite  satisfactorily  setued.  According  to 
to  be  opposed  to  the  American  doctrine  on  Morley  r.Attenliorough,  if  a  pawnbroker 
this  subject ;  and  some  of  the  language  of  sells  unredeemed  pledges  he  does  not  war- 
ParJcef  B.,  who  delivered  the  judgment,  rant  the  title  of  the  pawner,  but  merely 
may  go  somewhat  to  sustain  such  a  view,  undertakes  that  the  time  for  redeeming  the 
Bnt  we  conceive  that  the  case,  as  an  pledges  has  expired,  and  he  sells  only 
auihoritiff  cannot  be  pressed  farther  than  such  right  as  belonged  to  the  pawner, 
the  actual  facts  and  circumstances  war-  Beyond  that  the  decision  does  not  go,  bnt 
rant ;  and  in  this  light  the  decision  itself  a  great  many  questions  are  suggested  in 
seems  not  in  conflict,  but  in  harmony  the  judgment  which  still  remain  open, 
with  the  American  cases.  For  a  sale  by  Altliough  the  maxim  of  caveat  emplar  ap- 
a  pawnbroker,  under  the  circumstances  plies  generally  to  the  purchaser  of  per- 
detailed  in  that  case,  may  be  analogous  to  sonal  property,  there  may  be  coses  wheit) 
that  of  a  sale  of  a  chattel  by  a  sheriff  on  it  would  be  d^cult  to  apply  the  rule."  It 
execution.  And  here  all  authorities,  Eng-  seems  always  to  have  been  held  that  if  a 
lish  and  American,  agree  that  the  sheriff  vendor  sells,  knowing  he  has  no  title,  and 
does  not  impliedly  wairant  the  title  of  the  conceals  that  fact,  he  is  liable  as  for  a  fraud, 
execution  debtor  to  the  property  seized  on  Early  v.  Garret,  9  B.  &  C.  932 ;  Sprig- 
execution  ;  but  only  that  he  does  not  well  v.  Allen,  Aleyn,  91.  And  in  Robin- 
know  that  he  had  not  title  to  the  goods,  son  v.  Andcrton,*Peake,  94,  a  purchaser 
Pcto  17.  Blades,  5  Taunt.  657  ;  Hensly  v.  of  fixtures,  the  title  of  which  was  not  in 
Baker,  10  Missouri,  157;  Chapman  v,  the  vendor,  was  allowed  to  recover  their 
Speller,  19  Law  J.  Hep.  (N.  S.)  Q.  B.  price  as  money  h Ad  and  received,  although 
239 ;  Yates  v.  Bond,  2  McCord,  382 ;  the  vendor  was  not  guilty  of  fraud,  and 
Bashore  v.  Whisler,  3  Watts,  490 ;  Stone  v.  bond  fide  believed  himself  the  owner. 
Pointer,  5  Munf.  287 ;  Morgan  v.  Fencher,  [g)  This  must  be  confined  to  sales  of 
1  Blackf.  10 ;  Davis  v.  Hunt,  2  Bailey,  412  ;  chattels.  In  the  sale  of  real  estate  by  deed 
Friedly  v.  Scheetz,  9  S.  &  R.  1.56;  Rod-  there  are  no  implied  warranties.  The 
gers  V.  Smith,  2  Carter,  (Ind.)  526  ;  Bos-  words  "containing  so  many  acres,"  &c., 
tick  V.  Winton,  1  Sneed,  525.  So  a  sale  do  not  import  a  covenant  of  quantity, 
by  an  executor,  administrator,  or  otlier  Huntley  v.  Woddell,  12  Ired.  S2  ;  Rickets 
trustees,  does  not  raise  an  implied  war^  v.  Dickons,  1  Murph.  343 ;  Powell  r. 
ranty  of  title ;  such  person  docs  not  sell  Lyles,  I  id.  348 ;  Roswel  p.  Yaaghan,  do. 
the  property  as  his  own ;  he  does  not  offer  Jac.  196. 
it  as  his  own  ;  and  unless'  guilty  of  fraud, 
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from  him  by  one  who  has  a  better  title  than  the  Beller,  whether 
the  seller  knew  the  defect  of  his  title  or  not,  and  whether  he 
did  or  did  not  make  a  distinct  affirmation  of  his  title.  But  if 
the  seller  is  out  of  possession,  and  no  affirmation  of  title  is 
made,  then  it  may  be  said  that  the  purchaser  buys  at  his  peril. 
And  this  we  think  the  established  rule  of  law  in  this  coun- 
try. (A) 

•All  warranties,  however  expressed,  are  open  to  such  construc- 

{h)  No  case  more  dircctlj  asserts  the  means  of  any  thing  done  or  safFered  by 

implied  warranty  of  title,  in  all  cases  of  the  vendor.     So  in  Coolidge  v.  Brigham, 

sales  of  personal  property,  than  that  of  1  Mot.   551,  Wilde,  J.,  says:   *'In  con- 

Dcfnjcze    v.    Trumper,    1     Johns.    274,  tracts  of  sales  a  warranty  of  title  is  im- 

(1806).     There  the  purchaser  of  ahorse  plied.     The  vendor  is  always  understood 

brought  a  suit  a^inst  the  vendor  to  re-  to  affirm  that  the  property  he  sells  is  his 

cover  damages ;  the  title  having  been  in  own.  And  this  implied  affirmation  renders 

&  third  person,  and  not  in  the  vendor  at  him  responsible,  if  the  title  proves  defec- 

the  time  of  the  sale.    The  principal  ohjcc-  tive.     This  responsibility  the  vendor  in- 

tion  at  the  trial  was,  that  tne  evidence  did  curs,  although  the  sale  may  bo  made  in 

not  prove  any  warranty,  nor  any  fraud  in  good  faitii,  and  in  ignorance  of  the  defect  of 

the  sale.    But  the  court  said  :   "  We  are  his  title.    Thtsruleoflawisioellestahiis/iedy 

of  opinion  that  an  express  warranty  was  and  docs  not  trench  unreasonably  upon  the 

not  requisite,  for  it  is  a  general  mle  that  rule  of  the  common  law,  caeeat  emptor,** 

the  law  will  imply  a  warranty  of  title  upon  The  general  doctrine  of  the  text  is  also  di- 

the  sale  of  a  chattel."    And  this  doctrine  rectty  asserted  or  recognized  fb  Bucknam 

has  been  steadily  adhered  to  and  uniformly  t;.  Goddard,  21  Pick.  70  ;  Hale  v.  Smith,  6 

followed  by  the  courts  of  New  York.    See  Greenl.  420;  Butler  v.  Tufts,  18  Maine, 

Heerroance  t;.  Vemoy,  6  Johns.  5,  (1810) ;  802;   Thompson    v.   Towle,  32    Maine, 

Vibbardr.  Johnson,  19  Johns.  77,  (1821);  87;    Huntingdon  v.  Hall,  36  Me.  501; 

Swett  V.  C«>lgatc,  20  Johns.  196,  (1822);  Robinson    v.    liice,    20   Missouri,    229; 

Reid  V.  Barber,  3  Co  wen,  272,  (1824);  lines  v.  Smith,  4  Florida,  47;  Lackey  r. 

McCoy  r.  Artclier,  3  Barb.  323,  (1848).  Stouder,  2  Carter,  (Ind.)  876;  Gookin  v. 

In  this  case  a  very  able  judgment  was  pro-  Graham,  5  Humph.  480 ;  Trigg  v,  Faris, 

nounced,  in  favor  of  the  doctrine  of  the  5  Humph.  343  ;  Dorsey  v.  Jackman,  1  S. 

text,  namely,  that  in  sales  of  personal  &  R.  42 ;  Eldridge  v.  Wadleigh,  3  Fairf. 

property,  in  the  possessien  of  the  vendor,  372 ;  Cozzins  v.  Whitaker,  3  Stew.  &  Port, 

there  is  an  implied  warranty  of  title,  for  322  ;  Mockbee  r.  Gardner,  2  Harr.  &  Gill, 

the  possession  is  equivalent  to  an  nffirma-  176;  Payne  v.  Rodden,  4  Bibb,  304;  luge 

tion  of  title.    But  it  is   held  otherwise  v.  Bond,  3  Hawks,  103,   Tai/lor,  C.  J. ; 

where  the  property  sold  is  then  in  the  pos-  Chism  r.  Woods,  Hardin,  531 ;  Scott  v. 

session  of  a  third  person,  and  the  vendor  Scott,  2  A.  K.  Marsh.  217  ;  Chancellor  v. 

made  no  affirmation  or  assertion  of  owner-  Wiggins,  4  B.  Mon.  201 :  Boyd  r.  Bopst,  2 

ship.    And  the  same  was  again  distinctly  Dall.  91 ;  Colcock  v.  Good,  3  McOord, 

affirmed  in  the  still  later  case  of  Edick  v,  513 ;  Ricks  v.  Dillahunty,  8  Porter,   134. 

Grim,   10  Barb.   445.     Dresser  v.  Ains-  See  also  a  well  reasoned' article  in  12  Am. 

worth,  9  Barb.  619,  is  ^  valuable  case  Jur.  811;  2  Kent's  Com.  478.    We  have 

upon  this  point.    It  is  there  heJd  that  this  been  thus  fall  in  the  citation  of  authorities 

implied  warranty  of  title  not  only  means  upon  this  appoi-cntly  well  settled  point, 

that  the  vendor  has  a  right  to  sell,  but  it  because  tiicro  is  still  some  conflict  of  opin- 

extends  to  a  prior  lien  or  incumbrance,  ion  upon  it,  and  because  the  American 

The  essence  of  the  contract  is,  that  the  doctrine  has  been  thought  not  to  rest  upon 

vendor  has  a  perfect  title  to  the  goods  good  foundation.     The    arguments  and 

gold ;  that  the  same  are  unincuml)en3d,  authorities  upon  the  opposite  side  of  the 

and  that  the  purchaser  will  acquire  by  tlie  question  are  very  ably  stated  in  1 1  Law 

saIo  a  title  free  and  clear,  and  shall  enjoy  Reporter,  (Boston,)  272,  et  seq. 
the    possession    without   disturbance    by 
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tion  from  surrounding  circLimstances,  and  the  general  character 
of  the  transaction,  and  the  established  usage  in  similar  cases,  as 
will  make  the  engagement  of  warranty  conform  to  the  inten- 
tion and  understanding  of  the  parties ;  provided,  however,  that 
the  words  of  warranty  are  neither  extended  nor  contracted  in 
their  significance  beyond  their  fair  and  rational  meaning.  For 
these  words  of  warranty  are  usually  subjected  to  a  careful,  if 
not  a  precise  and  stringent  interpretation,  as  it  is  the  fault  of 
the  buyer  who  asks  for  or  receives  a  warranty,  if  it  does  not 
cover  as  much  ground  and  give  him  as  effectual  protection  as 
he  intended,  (i) 

If  there  be  no  express  warranty,  the  common  law,  in  general, 
implies  none.  Its  rule  is,  unquestionably,  both  in  *England  and 
in  this  country,  caveat  emptor^  (j)  —  let  the  purchaser  take  care 

(i)  A  general  warranty  is  said  not  to  from  it.   He  afterwards  became  lame  from 

cover   defects  plain   and  obvious  to   tbe  the  effects  of  it ;  and  the  warranty  was 

purchaser,  or  of  wiiich  he  had  cop^nizance  ;  hehl  to  be  broken.     In  Liddard  v.  Kaio,  2 

tha*i,  if  a  liorsc  be  warranted  perjl-ct,  and  Bing.  183,  an  action  was  brought  to  recover 

want  a  tail  or  an  car.     13  H.  4, 1  b,  pi.  4  ;  the  value  of  horses  sold  and  delivered. 

11    Edw.  4f  6  b,  pi.    10;    Southeme  r.  The  defence  was,  that  at  the  time  of  the 

Howe,    2  Rol.   R.  5;  Lon<?  v.  Hicks,  2  purchase  the  plaintiff  agreed  to  deliver  the 

Hump.  305 ;  Schuyler  v.  Russ,  2  Caincs,  horses  at  the  end  of  a  fortnight,  sound  and 

202 ;    Margctson  v.  Wright,  5  M.  &  P.  free  from  blemish,  and  that  at  the  end  of 

606;  Dillard  t'.  Moore,  2  Eng.  (Ark.)  166.  the  fortnight,  one   had  a  cough,  and  the 

The  same  rule  applies  whether  the  war-  other  a  swelled  leg ;  but  it  nlsp  appeared 

ranty  is  express  or  whether  a  warranty  is  that  the  seller  informed  the  buyer  that  one 

implied  by  law,  from  a  sound  price,  as  is  of  the  horses  had  a  cold  on  him,  and  that 

the  ctise  in  some  States.     Richardson  v,  this  as  well  as  the  swelled  leg  was  appar- 

Johnson,  1  Louis.  Ann.  Rc]).  389.     But  ent  to  every  observer.     The  jury  having 

care  should  be  taken  not  to  misunderstand  found  a  verdict  for  the  defendant,  a  rule 

nor  misapply  tliis  rule.     A  vendor  nuiy  for  a  new  trial  wa.s   moved  for,  on  the 

warrant  against  a  defect  which  is  patent  ground  that  where  defects  are  patent  a 

and  obvious,  as  well  as  against  any  other,  warranty  against  them  is  inoperative.   The 

And  a  general  warranty  that  a.  horse  was  court  refused  the  rule,  on  the  gnmnd  that 

soimd,  for  instance,  would  in  our  judgment  the  warranty  did  not  apply  to  the  time  of 

be  broken,  if  one  eye  was  so  badly  injured,  the  sale,  but  to  a  subsequent  period.  —  In 

or  so  malformed,  as  to  be  cntirelv  useless,  Stucky  v.  Clybum,  Cheves,   186,  a  slave 

and  although  this  defect  might  fiave  iKcn  sold  had  a  hernia ;  this  was  known  to  the 

noticed  by  ihc  purchaser  at  the  time  of  sale,  buyer.     Yet  it  was  held  to  Ikj  wthin  an 

Ho  may  choose  to  rely  upon  the  warranty  express  waiTanty  of  soundness.      So  of 

of  the  vendor,  rather  than  upon  his  own  a  swelling  in  the' abdomen,  plainly  visible 

judgment,  and  we  see  not  why  he  should  and  known  to  ftie  purchaser.     Wilson  r. 

not  be  permitted  to  do  so.     A  warranty  Ferguson,  Cheves,  190.   So  where  a  slave 

that  a  horse  is  sound  is  broken  if  he  can<-  had    the    scrofula    at   the    time  of  sale, 

not  sec  with  one  eye.     House  v.  Fort,  4  Thompson   v.    Botts,    8    Missouri,    710. 

Black.  293.     Why  may  not  the  vendor  be  And  where  a  defect  is  obvious,  yet  if  the 

equally  liable  if  one  eye  was  entirely  gone  1  purchaser  be  mijjled  as  to  its  character  or 

In  Mai-gctson  r.  Wright,  8  Bing.  454,  7  extent,  a  warranty  is  implied.     Wood  v. 

Bing.  603,  a  horse  warranted  sound  had  a  Ashe,  3  Strob.  L.  64. 

splint  thiiu  ;  this  was  visible  At  the  time  of  (j)  Mixer  v.    Cobum,    11    Met.   559-; 

sale ;  but  the  animal  was  not  then  lame  Winsor  v.  Lombainl,  18  Pick.  59  ;  Park- 
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of  his  own  interests.  This  rule  is  apparently  severe,  and  it 
sometimes  works  wrong  and  hardship  ;  and  it  is  not  surprising 
that  it  has  been  commented  upon  in  terms  of  strong  reproach, 
not  only  by  the  community,  but  by  members  of  the  legal  pro- 
fession ;  and  these  reproaches  have  in  some  instances  been 
echoed  from  tribunals  which  acknowledge  the  binding  force  of 
the  rule.  But  the  assailants  of  this  rule  have  not.  always  seen 
clearly  how  much  of  the  mischief  apparently  springing  from  it 
arises  rather  from  the  inherent  difficulty  of  the  case.  As  a  gen- 
eral rule,  we  must  have  this  or  its  opposite  ;  and  we  apprehend 
that  the  opposite  rule,  —  that  every  sale  implies  a  warranty  of 
quality,  —  would  cause  an  immense  amount  of  litigation 
and  injustice.  It  is  always  in  the  power  of  a  purchaser  to  de- 
mand a  warranty ;  and  if  he  does  not  get  one,  he  knows  that 
he  buys  without  warranty,  and  should  conduct  himself  accord- 
ingly ;  for  it  is  always  his  duty  to  take  a  proper  care  of  his  own 
interests,  and  to  use  all  that  precaution  or  investigation  which 
such  case  requires ;  and  he  must  not  ask  of  the  law  to  indemni- 
fy him  against  the  consequences  of  his  own  neglect  of  duty. 

The  decisions  under  the  rule  of  caveat  emptor  have  fluctuated 
very  much,  and  there  is  a  noticeable  conflict  and  uncertainty 
in  respect  to  many  points  of  the  law  of  warranty  upon  sales. 
But  some  exceptions  and  qualifications  to  the  general  rule  are 
now  nearly,  if  not  quite,  established,  both  in  England  and  in 
this  country;  and  the  rule  of  caveat- emptor  j  thus  modified,  may 
perhaps  be  regarded  as  upon  the  whole  well  adapted  to  protect 
right,  to  prevent  wrong,  and  to  provide  a  remedy  for  a  wrong 
where  it  has  occurred. 

One  important  and  universal  exception  is  this  :  the  rule  never 
applies  to  cases  of  fraud;  never  proposes  to  protect  a  *se]ler 
against  his  own  fraud,  nor  to  disarm  a  purchaser  from  a  defence 
or  remedy  against  a  seller's  fraud.  (A:)  It  becomes,  therefore, 
important  to  know  what  the  law  means  by  fraud  in  this  respect, 
and  what  it  recognizes  las  such  fraud  as  will  prevent  the  appli- 

inson  v.  Lee,  2  East,  321 ;  Stuart  v.  Wil-  r.  Cunningham,  9  Porter,  104  ;  Mores  v. 

kins,  Doug!.  20 ;   Johnston  v.   Cope,  3  Mead,  1  Denio,  378 ;  McKinuey  v.  Fort, 

Har.  &  Johns.  89 ;  Seixas  r.  Woods,  2  10  Tex.  220. 

Cainefs,  48;  Holdeu  v.  Dakin,  4  Johns.        (it)  Irving  v.  Thomas,  18  Maine,  418 ; 

421 ;  Dean  t\  Mason,  4  Conn.  426  ;  West  Otts  v.  Alderson,  10  S.  &  M.  476. 
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cation  of  the  general  rule.  If  the  seller  knows  of  a  defect  in 
his  goods,  which  the  buyer  does  not  know,  and  if  he  had  known 
would  not  have  bought  the  goods,  and  the  seller  is  silent,  and 
only  silent,  his  silence  is  nevertheless  a  moral  fraud,  and  ought 
perhaps  on  moral  grounds  to  avoid  the  transaction.  But  this 
moral  fraud  has  not  yet  grown  into  a  legal  fraud.  In  cases  of 
this  kind  there  may  be  circumstances  which  cause  this  moral 
fraud  to  be  a  legal  fraud,  and  give  the  buyer  his  action  on  the 
implied  warranty,  or  on  the  deceit.  And  if  the  seller  be  not 
silent,  but  produce  the  sale  by  means  of  false  representations, 
there  the  rule  of  caveat  emptor  does  not  apply,  and  the  seller  is 
answerable  for  his  fraud.  But  tiie  weight  of  authority  requires 
that  this  should  be  active  fraud.  The  common  law  does  not 
oblige  a  seller  to  disclose  all  that  he  knows,  which  lessens  the 
value  of  the  property  he  would  sell.  He  may  be  silent,  leaving 
the  purchaser  to  inquire  and  examine  for  himself,  or  to  require 
a  warranty.  He  may  be  silent,  and  be  safe ;  but  if  he  be  more 
than  silent;  if  by  acts,  and  certainly  if  by  words,  he  leads. the 
buyer  astray,  inducing  him  to  suppose  that  he  buys  with  war- 
rant^, or  otherwise  preventing  his  examination  or  inquiry,  this 
becomes  a  fraud  of  which  the  law  will  take  cognizance.  The^ 
distinction  seems  to  be  —  and  it  is  grounded  upon  the  apparent7 
necessity  of  leaving  men  to  take  some  care  of  themselves  in/ 
their  business  transactions  —  the  seller  may  let  the  buyer  cheat 
himself  a^  libitumy  but  must  not  actively  assist  him  in  cheating^ 
himself.  (/) 


(/)  Tlie  case  of  Laidlaw  v.  Organ,  2  such  news  did  not  exist,  and  nnder  the 

Wheat.  178,  is  the  leading  case  on  this  circumstances    the    bargain   was    struck, 

subject  in  America.     The  facts  w^cre  that  lifarshaJl,  C.  J.,  dclivei*cd  tlie  opinion  of 

one  Sheplierd,  intercsted  with  Organ,  and  the  court,  to  the  effect  that  the  buyer  was 

in  treaty  with  Girault,  a  member  of  tlic  not  bound  to  communicate  intcllijrcnce  of 

firm  of  Laidlaw  &  Co.,  at  New  Orleans,  extrinsic  circumiitanccs  which  mi<rht  in- 

for  a  quantity  of  tobacco,  had  secretly  re-  fluenco  the  prici;,  though  it  were  cxclu- 

ceived  intelligence  over  night  of  the  peace  sively  in  his  possession,  and*  that  it  would 

of  1815,  between  p]ngland  and  the  United  be  difficult  to  circumscribe  the  contrary 

States,  which  raised  the  value  of  the  arti-  doctrine  within   proper  limits,  rrhtn  the 

cle  from  thirty  to  fifty  per  cent.     Organ  means  of  intellifjence  are  equally  actcssible  to 

called  on  Girault  on   Sunday  morning,  a  both  parties.     Bench  r.  Sheldon,  14  Barb, 

little  after  sunrise,  and  was  asked  if  there  66  ;  Kintzing  v.  McElrath,  h  Barr,  467, 

was  any  news,  by  which  the  price  of  it  also  well  illustrate  the  principle  of  the  text, 

might  be  enhanced  ;   but  there  was  no  that  where  the  means  of  knowledge  is  ac- 

cvidence  that  Organ  had  asserted  or  sug-  cessible  to  both  parties,  each  must  judge 

gested  any  thing  to  induce  a  belief  that  for  himself,  and  it  is  neither  the  duty  of 
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•As  mere  silence  implies  no  warranty,  neither  do  remarks 
which  should  be  construed  as  simple  praise  or  commendation  ;(w)  ^ 
but  any  distinct  assertion  or  affirmation  of 'quality  made  by  the, 
owner  during  a  negotiation  (n)  for  the  sale  of  a  chattel,  which 
it  maybe  supposed  was  intended  to  cause  the  sale,  and  was  ^ 


the  TOndor  to  commanicate  to  the  yendeo  the  state  of  the  honso  to  the  intended 
any  superior  knowledge  which  he  may  lessee,  unless  he  knows  that  the  intended 
have  or  the  value  of  the  commodity,  nor  lessee  is  influenced  by  his  belief  of  the 
of  the  vendee  to  disclose  to  the  vendor  any  soundness  of  the  house  in  aj^rccinjj:  to  take 
facts  which  he  may  have,  rendorinp  the  it,  or  unless  the  conduct  of  the  lessor 
property  more  valuable  than  the  vendor  amounts  to  a  deceit  practised  upon  the 
supposed.  And  in  the  case  of  Irvine  v.  leasee.  See  also,  Pox  r.  M.iikrctli, 2 Bro. 
Kirkpatrick,  3  E.  L.  &  E.  17,  it  was  de-  C.  C.  420.  —On  the  other  hand,  the  ven- 
cided  by  the  House  of  Lords  that  a  con-  dor  mu>;t  not  practise  any  artifi(^e  to  con- 
cealment upon  a  sale  of  real  estate,  to  ceal  dtfcct"?,  nor  make  any  representations 
avoid  the  sale,  must  be  of  something:  that  for  the  purpose  of  throwinj;  the  buyer  off 
the  party  ctmccaling  was  bound  to  disclose,  his  jjuanl.  See  Matthews  r.  Hiiss,  22 
Sec  also,  Blydenburji^h  v.  Welsh,  1  Bald-  Pick.  48;  Arnot  i'.  Bisroe,  1  Ves.  Sen. 
win,  .331  ;  Calhoun  w  Vcchio,  3  Wash.  C.  95.  For  it  is  well  settled  thnt  misi-epre- 
C.  K.  105  ;  Eichell)erj;er  v,  Baniitz,  1  sentations  of  material  facts,  by  which  a 
Yeates,  .307  ;  Pcarce  i'.  Blackwcll,  12  Ire.  purchaser  is  misled,  vitiate  tlie  contract. 
L.  49.  The  case  of  Hill  v.  Gray,  1  Stark.  Bench  r.  Sheldon,  14  Barl).  60  ;  Do^'gett 
434,  mijrbt  seem  at  first  view  to  conflict  v.  Emerson,  3  Story,  700 ;  Daniel  v. 
with  this  doctrine.  There  a  picture  was  Mitchell,!  id.  172;  Small  /*.  Attwood,  1 
sold,  whicli  the  buyer  6c//>i'«/ had  been  the  Yotm<re,  407;  Hou^h  v.  Richardson,  3 
property  of  Sir  Felix  Agar,  a  circum-  Story,  659 ;  Warner  r.  Daniels,  1  W.  & 
stance  which  might  have  enhanced  its  M.  90.  The  whole  subject  is  ably  exam- 
value  in  his  eyes.  The  seller  knew  that  ined  in  2  Kent's  Com.  482,  ^t  seq.  Sec 
the  purcliaser  was  laboring  under  this  de-  also.  Bean  i\  Ilen-ick,  3  Fairf.  262 ;  Ferc- 
lusion,  but  did  not  remove  it,  and  it  did  Ixje  v.  Gordon,  13  Ire.  L.  350 ;  Wood  v. 
not  appear  that  he  either  induced  or  Ashe,  3  Strob.  li.  64. 
strengthened  it.  In  an  action  for  the  price,  (m)  Thus,  in  Amott  r.  Hughes,  Chitty 
Lord  Ellen  borough  nonsuited  the  plaintiff,  on  Cont.  393,  note,  an  action  was  brought 
saying  the  picture  was  sold  under  a  de-  on  a  wan-anty  that  certain  goods  were  fit 
ccption.  The  seller  ought  not  to  have  for  the  China  market.  The  plaintiff  pro- 
let  in  a  suspicion  on  the  part  of  the  pur-  duced  a  letter  from  the  defendant,  saying 
chaser  which  he  knew  enhanced  its  value,  that  he  hud  goods  fit  for  the  Cliina  market, 
He  saw  the  purchaser  had  fallen  into  a  which  lie  offered  to  sell  cheap.  Lord 
delusion,  but  did  not  remove  it.  From  £//c/jteroM<//< /if W  that  such  a  letter  was  not 
the  re])ort  itself,  it  might  seem  that  Lord  a  warranty,  but  merely  an  invitation  to 
Ellenboroup:h  here  held  that  silence  alone  trade,  it  not  having  any  specific  reference 
was  a  fraudulent  concealment,  suflieient  to  to  the  goods  actually  bought  by  the  plain- 
yitiate  the  contract.     But  the  case  is  ex-  tiff*. 

plained  in  the  late  English  case  of  Keates  (m)  It  i"  essential  that  a  warranty,  to  be 
V.  Cadojran,  2  E.  L.  &  E.  318,  Jervis,  C.  binding,  l>e  made  durinrj  the  negotiation  ; 
J.,  saying  in  Hill  r.  Gray,  there  was  a  if  made  after  the  sale  is  completed  it  is 
** posii ire  (If /grcssire  deceit.  Not  removing  without  consideration  and  void.  Roscorla 
the  delusion  mijiht  be  equivalent  to  an  ex-  v.  Thomas,  3  Q.  B.  234 ;  Bloss  r.  Kit- 
press  misrepresentation."  And  in  that  tridge,  5  Verm.  28 ;  Towell  v.  Gatewood, 
case  it  was  /wJd  that  where  the  intended  2  Scammon,  22.  —  If,  however,  the  ven- 
lessor  of  a  particular  house  knows  thnt  the  dor,  in  a  negotiation  between  the  paities 
house  is  in  a  ruinous  gtato,  and  dangerous  a  few  da\-s  before  the  sale,  oft'er  to  warrant 
to  occupy,  and  that  its  condition  is  un-  the  article,  the  wairanty  will  be  binding, 
known  to*  the  intended  lessee,  and  that  the  Wilmot  r.  Ilurd^  11  Wend.  584  ;  Lysncy 
intended  lessee  takes  it  for  the  purpose  of  r.  Selby,  Ld.  Raym.  1120.  But  see 
residing  in  it,  he  is  not  bound  to  disclose  Hopkins  r.  Tanqucray,  26   E.  L.  &  E. 
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operative  in  causing  it,  will  be  regarded  either  as  implying  or 
as  constituting  a  warranty.  If  such  affirmation  were  made  in 
good  faith,  it  is  still  a  warranty  ;  and  if  made  with  a  knowledge 
of  its  falsity,  it  is  a  warranty,  and  it  is  also  a  fraud. 
>)(^  It  is  certain  that  the  word  warrant  need  not  be  used,  nor  any 
other  of  precisely  the  same  meaning.  It  is  enough  if  the  words 
actually  used  import  an  undertaking  on  the  part  of  the  owner 
that  the  chattel  is  what  it  is  represented  to  be ;  or  an  equivalent 
to  such  undertaking,  (o)    It  may  be  often  *difficult  to  distinguish 

254.  In  this  case,  the  defendant  having  Dunlop  v.  Waugh,  Peake,  123  ;  Power  v. 
sent  his  horse  to  Tattcrsairs  to  be  sold  by  Barham,  4  Ad.  &  El.  473 ;  Jendwine  r. 
auction,  on  the  day  previous  to  the  sale,  Slade,  2  Esp.  572  ;  Willard  v.  Ste\tjns,  4 
saw  the  plaintiff,  (with  whom  he  was  ac-  Foster,  271.  On  the  other  hand,  any  af- 
quiiintcd,)  examining  the  horse,  and  said  firmation  of  the  quality  or  condition  of  the 
y^  to  him  bond  Jide,  "  You  have  nothing  to  thing  sold,  (not  intended  as  matter  of 
look  for,  I  assure  you;  he  is  sound  in  opinion  or  belief,)  made  by  the  seller  at 
every  respect ;  "  to  which  the  plaintiff  re-  the  time  of  sale,  for  the  purpose  of  assur- 
plied,  "  If  you  say  so  I  am  satisfied,"  and  ing  the  buyer  of  the  truth  of  the  fact  af- 
dcsistcd  from  his  examination.  The  horse  firmed,  and  inducing  him  to  make  the 
was  put  u])  the  next  day  to  auction,  and  purchase,  if  so  received  and  relied  upon 
the  plaintiff  bought  him,  being  induced,  by  the  purchaser,  is  an  express  warranty, 
as  he  said,  by  the  defendant's  assurance  of  Osgood  v.  I-ewis,  2  Har.  &  Gill,  495,  a 
soundncKs.  Held,  in  an  action  for  breach  very  important  case  on  the  subject  of  war- 
of  warranty,  that  there  was  no  evidence  raniy.  Hawkins  v.  Bcrrj',  5  Oilman,  36  ; 
to  go  to  the  jury  of  a  warranty,  the  i-epre-  Hillman  v.  Wilcox,  30  Slaine,  170;  Otts 
sentation  not  being  made  in  the  course  of,  v.  Alderson,  10  S.  &  M.  476  ;  McGn^or 
or  with  i-cforencc  to  the  sale.  v.  Pcim,  9  Ycrg.  74 ;  Kinley  v.  Fitzpatrick, 
(o)  The  authorities,  from  Chandelor  v.  4  Howard,  (Miss.)  59;  Bealsr.  Olmstead, 
Lopus,  Cro.  Jac.  4,  to  the  present  day,  all  24  Verm.  115.  See  also,  Towell  v.  Gate- 
agree  that  a  bare  affirmation,  not  intended  wod,  2  Scammon,  22  ;  Pennock  v.  Til- 
as  a  warranty,  wilj  not  make  the  vendor  ford,  17  Penn.  456.  In  Roberts  v.  Mor- 
liablo.  Bacon  t*.  Brown,  3  Bibb,  35 ;  gan,  2  Cow.  438,  the  plaintiff  and  de- 
Davis  V.  Meeker,  5  Johns.  354 ;  Budd  v.  fcndant  being  in  negotiation  for  an  ex- 
Fairmaner,  8  Bing.  52,  where  a  receipt  change  of  horses,  the  'former  said  "he 
for  "  a  grey  four  year  old  colt"  was  held  would  not  exchange  unless  the  latter 
only  an  afhrmation  or  representation  that  would  warrant  his  horse  to  be  sound." 
he  was  four  years  old,  but  was  no  warranty  The  defendant  answered :  "  He  is  sound 
to  that  effect.  See  also,.  Seixas  v.  Woods,  except  the  bunch  on  his  leg."  The  horse 
2  Cnincs,  48,  a  very  strong  case ;  Holden  had  the  glanders.  Held,  that  this  wits  an 
V.  Dakin,  4  Johns.  421  ;  Swett  v.  Colgate,  express  warranty.  Sec  also,  Oneida 
20  id.  196;  Conner  v.  Henderson,  15  Manuf.  Society  i?.  Lawrence,  3  Cow.  440 ; 
Mass.  320 ;  Stewart  f.  Dougherty,  3  Dana,  Chapman  t\  Murch,  19  Johns.  290.  In 
479;  House  v.  Fort,  4  Blackf.  293;  Cook  r.  Mosely,  13  Wend.  277,  (a  sale  of 
Adams  v.  Johnson,  15  111.  345.  So  where  a  a  niare,)  the  buyer  asked  the  seller  if  the 
horse  was  sold  under  the  following  advcr-  marc  was  lame ;  the  latter  answered,  "  She 
tisement :  "To  be  sold,  a  black  gelding,  was  not  lame,  and  thai  he  would  not  be 
five  years  old  ;  has  been  constantly  driven  afraid  to  warrant  that  she  was  sound  every 
in  the  plough.  Warranted,"  the  warranty  way,  as  far  as  he  knew."  Held  to  amount 
was  held  to  apply  only  to  his  soundness,  to  a  warranty.  In  Beeman  v.  Buck,  3 
and  the  statement  as  to  age  was  considered  Verm.  53,  the  same  principle  is  adopted, 
only  as  an  affirmation  or  representation  of  So  in  Wood  r.  Smith,  4  C.  &  P.  45,  the 
his  age,  and  as  creating  no  liability  unless  buyer  of  a  horse  said  to  the  seller,  "  She 
there  was  deceit.  Richardson  v.  Brown,  is  sound,  of  course  ? "  The  latter  said, 
1  Bing.  344.    For  similar  instances,  see  "  Yes,  to  the  best  of  my  knowledge."   On 
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between  such  warranty  as  this,  and  the  naked  praise  (nuda  laus,) 
or  a  simple  comraendation,  {simplex  commeiidatio)  which  neither 
by  the  common  law  nor  by  the  civil  law  impose  any  obligation ; 
but,  as  matter  of  law,  the  distinction  is  well  settled.  If  a  bill 
of  sale  be  given,  in  which  the  article  sold  is  described,  we  con- 
sider it  now  settled  that  this  description  has  the  full  effect  of 
warranty,  {p) 

being  asked  if  he  would  warrant  her,  he  New  Hamp.  Ill ;  Chapman  v.  Murch,  19 
replied:  "I  never  warrant.     I  would  not  Johns.   290.     It  is  for  the  jury  to  say, 
even  warrant  myself."    This  was  held  to  whether  the  language  used  was  intended 
amount    to   a  qualified  waiTunty.     The  as  a  mere  expression  of  opinion,  or  belief,' 
general  rule  of  the  text  is  well  stated  in  or  as  a  representation.     Whitney  v.  Sutton,- 
Kicks  V.  Dillahunty,  8  Porter.  134.     See  10  Wend.  411;  Foster  r.   Caldwell,   18 
also,    Carlcy   v.   Wilkinfr,   6    Barb.   557,  Verm.   176;  Bradford  v.  Bush,  10  Ala. 
where  it  was  hM  that  a  representiUion  386;  Baum  t;.  Stevens,  2  Ired.  411  ;  Fog- 
made  by  a  vendor,  upon  a  sale  of  flour  in  gart  v.  lilackwcller,  4  id.  238.    A  bare] 
barrels,  that  it  is  in  quality  superfine,  or  afhrmation  of  soundness  of  a  horse  which  S 
extra  supeiiiue,  and  worth  a  shilling  a  is  then  exposed  to  the  purchaser's  inspeo-  / 
barrel  more  tliun  common,  coupled  with  tion,  is  not,  jyer  se,  a  warranty.     It  is  of  < 
the  assurance  to  the  buyer's  agent  that  he  itself  only  a  representation.     To  give  it 
may  rely  upon  such  representation,  is  a  the  effect  of  a  warranty,  it  must  be  shown 
warranty  of  .the  quality  of  the  tlour.    Jn  to  the  satisfaction  of  the  jurj'  that  the  par- 
Cave  V.  Coleman,  3  Ml  &  R.  2,  tlie  vendor  ties  intended  it  to  have  that  effect.    House 
of  a  horse  told  the  vendee,  '*  you  may  de-  v.  Fort,  4  Blackf.  296.     Sec  also  Tyre  v. 
pend  upon  it,  the  horse  is  perfectly  quiet,  Causey,  4  Harring.  425.     The  affirmation*, 
and  free  from   vice."     This  was  hdd  to  must  be  made  to  assure  the  buyer  of  the  . 
amount  to  an  express  waiTanty.    But  see  truth  of  the  fact  asserted,  and  induce  him  \ 
Erwin  f.  Maxwell,.  3  Murphy,  241.     In  to  make  the  purchase,  and  must  be  so  re-/ 
Jackson  v.  Wetherill,  7  Serg".  &  Kawle,  ceived  and  relied  upon  by  him.     Ender  v, 
480,  the  Supreme  Court  of  Pennsylvania,  Scott,  11  Illinois,  35;  Humphreys  v.  Com- 
although  recognizing  the  nile  that  no  par-  line,  8  Blackf.  508. 
tieulur  words  were  necessary  to  constitute        {p)  Ilonshaw  v,  Robins,  9  Met.  83,  is 
a  warranty,  hid,  that  when  the  vendor  of  one  of  the  best  considered,  as  well  as  ono 
a  horse  told  the  purchaser  before  the  sale  of  the  most  recent  cases  upon  this  subject, 
that  he  teas  sure  she  teas ptrfecUif  «i/e,  kind.  There  the  bill  of  sale  was  a^  follows  : 
and  gentle  in  harnesSf  this  created  no  war-  *'  Henshaw  &  Co.  bo't  of  T.  W.  S.  &  Co. 
ranty,  being  but  a  bare  affirmation  of  qual-  two  cases  of  indigo,  $272.35."     The  article 
ity.     Sec  also,  McFarland  t'.  Newman,  9  sold  was  not  indigo,  but  principally  rms- 
"V(''atts,  56,  S.  F.     In  Shepcrd  v.  Temple,  sian  blue.     There  was  no  fraud  imputed 
3  N  w  llami).  455,  the  vendor  of  a  lot  of  to  the  vendor,  and  the  article  was  so  pre- 
timSer,  most  of  which  was  covered  with  pared  as  to  deceive  skilful  dealers  in  indigo, 
sco.v,   declarcd   that  it  was  of  as  good  The  naked  question  was  presented  whether 
quality  as  some  of  the  sticks  which  were  the  bill  of  sale  constituted  a  warranty  that 
visible ;  hdd  that  this  did  not  necessarily  the  article  was  indigo.    The  court,  after 
amount  to  a  warranty.     See  •  Stevens  r.  an  able  analysis  of  the  cases   upon  this 
Fuller,  8  N.  Hamp.  463,  as  to  what  is  point,  decided  in  the    affirmative.     The 
competent  evidence  to  prove  a  warmnty.  same  question  had  been   very  ably  con- 
A  stutcment  that  a  horse's  eyes  "  are  as  sidered  by  the  same  court  in  the  prior  case 
good  as  any  horee's  eyes  in  the  world,"  of  Hastings  v.  Lovering,  2  Pick.  214.    In 
docs  not,  of  itsflf,  necessarily  amount  to  a  that  case,  the  bill  of  parcels  was  :  '*  Sold 
warranty.     House  p.  Fort,  4  Blackf.  293.  E.   T.    H.   2,000    gallons    prime    quality 
The  question  whether  any  particular  affir-  winter  oil."     The  article  sold  was  oil,  but 
mation  amounts  to  a  warranty  is  for  the  was  not  prime  quality.     In  this  respect  the 
jury.     The  criterion  is  the  understanding  case  diflers  from   the  preceding.     There 
and  intention  of  the  parties.     Duffee  v.  the  kind  of  commodity  was  difterent ;  here 
Mason,  8  Cow.  25 ;  Morrill  v.  Wallace,  9  only  the  quality.    The  court  applied  the 
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One  exception  to    the  rale  of  caveat  emptor  springs  from 
the  rule  itself.     For  a  requirement  that  the  purchaser  should 

same  rule,  and  held  the  writinc  to  be  a  quality  and  color.    Lamb  v.  Crafts,  12 
warranty  that  the  article  was  of  tno  Quality  Met.  353.    And  in  a  bill  of  sale  of  "  cer- 
described.     So,  in  Yates  v.  Pym,  6  Taunt,  tain  lots  of  boards  and  dimension  stuff  now 
446,  the  article  was  described  in  the  sale  at  and  about  the  mills  at  P.,"  there  is  no 
note  as  "  58  bales  of  prime  singed  bacon."  implied  warranty  tliat  the  boards  are  mer- 
it was  held  to  amount  to  a  warranty  that  chantable.    Whitman  v.  Freese,  23  Maine, 
the  bacon  was  prime  singed.    Osgood  v.  212.    A  bill  of  sale  of  a  negro  described 
Lewis,  2  Harr.  &  Gill,  495,  supports  the  her  as  "  being  of  sound  wind  and  limb, 
same  view ;  in  that  case  the  words  in  the  and  free  from  all  disease."    Z/e/</,  an  ex- 
bill  of  parcels  were,  "  winter  pressed  sperm  press  warranty  that  she  was  sound.  Cramer 
oil."    This  was  considered  as  a  warranty  v.  Bradshaw,  10  Johns.  484.    But  a  bill 
that  the  oil  was  winter  pressed.     So  in  of  sale  of  a  horse,  as  follows :  "  T.  W. 
The  Richmond  Trading,  &c.  Co.  v.  Far-  bought  of  E.  R.  one  bay  horse,  five  years 
quar,   8  Blackf.  89,   it  was  held,  where  old  last  July,  considered  sound,"  signed  by 
wool  was  sold  in  sacks,  and  the  sacks  the  vendor,  creates    no   warranty  of  the 
marked  by  the  seller  and  described  in  the  soundness  of  the  horse.     Wason  v,  Rowe, 
invoice  as  being  of  a  certain  quality,  that  16  Verm.  525.     See  also,  Towell  v.  Gate- 
this  is  an  express  warranty  that  it  is  of  wood,  2  Scammon,  22  ;  Baird  i'.  Matthews, 
such  quality.    And  where'  a  vessel  was  6  Dana,  129.    So  in  Winsor  v.  Lombard, 
advertised  for  sale  as  being  "  copper  fast-  18  Pick.  57,  the  bill  of  sale  described  the 
ened,"  this  was  held  to  be  a  warranty  that  article  as  so  many  "  barrels  No.  1  mack- 
she  was  so,  according  to  the  understanding  erel,  and  so  many  barrels  No.  2  mackerel." 
of  the  trade.     Shepherd  v.  Kain,  5  B.  &  The  mackerel  sold  were  in  fact  branded 
Aid.  240.     See  Paton  v.  Duncan,  3  C.  &  by  the  inspector  as  No.  I  and  No.  2.    It 
P.  336  ;  Teesdale  u,  Anderson,  4  id.  198  ;  was  k^d  there  was  no  implied  warranty 
Wilson  V.  Backhouse,  Peakc's  Add.  Cos.  that  they  were  free  from  rust  at  the  time 
119.  — So  in  Pennsylvania  it  is  held,  that  of  sale,  although  it  was  proved  that  raack- 
in  a  sale  of  goods  described  in  a  bill  or  erel  affected  by  rust  are  not  considered 
sold  note,  there  is  an   implied  warranty  No.  1  and  No.  2.    But  the  general  doc- 
that  the  commodity  sold  is  the  same  in  trine  of  this  note  was  expressly  recognized 
specie  as  the  description  given  of  it  in  the  by  Shaw,  C.  J.,  who  said  :   "  The  rule 
bill.    Borrekins  v.  Be  van,  3  Rawle,  23.  being,  that  upon  a  sale  of  goods  by  a 
But  the  courts  of  that  State  refuse  to  ex-  written  memorandum  or  bill  of  parcels,  the 
tend  the  same  doctrine  to  a  statement  of  yendor  undertakes,  in  the  nature  of  war- 
quality  of  the  articles  sold.     Therefore,  ranting,  that  the  thing  sold  and  delivered 
where  thd  article  was  described  in  the  bill  is  that  which  is  described,  this  rule  ap- 
of- sale  as  ***u;>cr/or«(jee«-«cenW  Kentucky  plies  whether  the  description  be  more  or 
leaf  tobacco,"  the  seller  was  held  not  liable  less  particular  and  exact  in  enumerating 
on  a  wan-anty,  if  the  tobacco  was  Ken-  the  qualities  of  the  goods  sold."    In  some 
tucky  leaf,  though  of  a  very  low .  quality,  early  cases  in  America,  it  was  hdd  that 
ill-flavored,  unfit  for  the  market,  and  not  the  description  given  to  property  in  adver- 
swect-sccnted.    Fraley    v,    Bisphara,    10  tisements,  bills  of  sale,  sold  notes,  &c., 
Barr,  320.    And  see  Jennings  v.  Gratz,  3  did  not  enter  into  the  contract,  fend  there- 
Rawlc,  168.     See  also,  Hyatt  v.  Boyle,  5  fore   being    but    matters    of  description. 
Gill  &  Johns.  110.    A  contract  for  "good  created  no  warranty.     Such  are  the  cases 
fine  wine  "  has  been  held  to  import  no  of  Seixas  i'.  Woods,  2  Caines,  48 ;  Bay- 
warranty,  these  words  being  too  uncertain  rett  v.  Hall,  1  Aikens,  269 ;  Sweet  v.  Col- 
and  indefinite  to  raise  a  warranty.     Hogins  gate,  20  Johns.  196,  and  some  others  ;  but 
V.  Plymton,  11    Pick.   97.    A  warranty  we  think   the  more  modern  cases  have 
that  certain  oil  "  should  stand  the  climate  decided  that  a  rule  of  law,  in  itself  sound, 
of  Vermont  without  chilling,"  means  that  was  in  those  instances  erroneously  applied, 
the  oil  will  not  chill,  when  used  in  Ver-  See  Henshaw  v.  Robins,  9  Met.  83,  and  2 
mont,  in  the  ordinary  manner  lamp  oil  is  Kent's  Com.  489.     See  also  the  yaluable 
used.     Uart  v.  Hammett,  18  Verm.  127.  notes  to  Chandelor  v.  Lopus,  1    Smith's 
So  a  bill  of  sale  describing  the  article  sold  Lead.  Cas.  76,  et  seq.,  where  will  be  found 
simply  ns   "  tallow,"   raises  no    implied  an  able  examinatiou  of  the  whole  subject 
wan-auty  that  the  tallow  should  bo  of  good  of  warranty. 
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•"beware,"  or  should  take  care  to  ascertain  for  himself  the  quality 
of  the  thing  he  buys,  becomes  utterly  unreasonable,  under  cir- 
cumstances which  make  such  care  impossible.  If,  therefore, 
the  seller  alone  possesses  the  requisite  knowledge,  or  the  means 
of  knowledge,  and  offers  his  goods  for  sale  under  circumstances 
which  compel  the  purchaser  to  rely  upon  the  judgment  and 
honesty  of  the  seller,  without  any  examination  on  his  own  part 
as  to  the  quality  of  the  thing  offered,  it  has  been  held  that  the 
rule  of  caveat  emptor  does  not  apply,  because  it  cannot  apply, 
and  that  the  seller  warrants  that  the  goods  he  offers  for  sale  are 
in  respect  to  their  qualities  what  the  purchaser  may  fairly  un- 
derstand them  to  be ;  in  other  words,  that  they  are  of  merchant- 
able value,  and  proper  subjects  of  trade,  (g) 

It  might  seem  that  the  reason  of  this  rule  should  apply  to  all 
cases  where  an  article  is  sold  of  which  the  value  is  materially 
affected  by  some  defect  which  the  buyer  cannot  know  or  dis- 
cover. But  it  is  not  yet  conceded  that  in  all  such  cases 
there  is  an  implied  warranty.  The  implication  does  not  •ap- 
pear to  extend  to  cases  where  an  examination  would  be  fruit- 
less, but  only  to  those  in  which  there  can  be  no  examination. 
It  is  true,  that  in  the  fluctuation  which  has  marked  the  course 
of  adjudication  on  the  subject  of  warranty  with  sale  there  is  a 
series  of  cases,  in  which,  for  a  considerable  time,  a  principle 
seemed  to  be  acquiring  favor,  which  was  almost  equivalent  to 
a  rule  that  every  sale  carried  with  it  an  implied  warranty  of  the 

(q)  Hanks  v.  McKeo»  2  Litt.  227.    Gar-  hill."    See  also,  the  case  of  Gallagher  v. 

diner  v.  Gray,  4  Camp.  144,  is  the  leading  Waring,  9  "Wend.  20,  where  the  court 

case  upon  tliis  point.    In  that  case,  lK>rd  were  inclined  to  extend  the  rule  to  the 

EUenbaroughf  speaking  to  this  point,  says  :  case  of  a  sale  of  cotton  in  hales,  lying  in  tho 

"  I  am  of  opinion  that  under  such  circum-  storehouse  of  the  vendor,  situate  in  the 

stances  the  purchaser  has  a  right  to  expect  place  where  both  vendor  and  vendee  r&* 

a  salable  article  answering  the  description  sided,   notwithstanding  that  tho  vendor 

in  the  contract.    Without  any  particular  had  no  better  opportunity  than  the  vendee 

warranty,  this  is  an  implied  term  in  every  for  the  inspection  of  the  article.   The  case 

such  contract.    Where  there  is  no  oppor-  of  Hvatt  v.  Boyle,  5  Gill  &  Johns.  110, 

tunity  to    inspect    the    commodity,    the  also  nolds  that  the  rule  of  caveat  emptor 

maxim  of  caveat  emptor  does  not  apply,  does  not  apply,  if  the  buyer  has  no  oppor- 

He  cannot  without  a  warranty  insist  that  tunity  to  inspect  the  goods,  and  in  such 

it  shall  be  of  any  particular  quality  or  case  tho  seller  impliedly  warrants  them  to 

fineness,  but  tho  intention  of  both  parties  be  merchantable.    But  the  mere  fact  that 

must  be  taken  to  be,  that  it  shall  be  sid-  the  examination  is  attended  with  inconven- 

ablo  in  the  market  under  tho  denomina-  ience  to  the  purchaser  is  not  sufficient  to 

tion  mentioned  in  tho  contract  between  dispense  with  tho  rule.  It  must  be  morally 

them.    The  purchaser  cannot  be  supposed  impracticable, 
to  buy  goods  to  place  them  on  a  dung- 
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merchantable  quality  of  the  goods  sold.  Of  course  such  a  rule 
would  in  fact  annul  that  of  caveat  emptor.  But  of  late  the 
courts  seem  to  be  retracing  their  steps ;  and,  in  this  country  at 
least,  we  consider  the  ancient  rule  as  distinctly  established,  (r) 
There  arc  but  two  of  our  States  in  which  it  is  an  acknowledged 
rule  of  law  that  a  sale  of  a  chattel  for  a  full  price  carries  with  it 
an  implied  warranty.  And  in  one  of  these  the  civil  law,  of 
which  this  is  a  principle,  prevails,  (s) 

If  goods  are  sold  by  sample,  there  can  be  no  examination  of 
the  goods,  but  there  may  be  of  the  sample.  There  is,  therefore, 
an  implied  warranty  that  the  goods  correspond  to  the  sam- 
ple, (t)     But  if  they  do  correspond,  and  the  sample  *itself  has  a 

(r)  The  weight  of  authority  decidedly  {t)  Bradford  r.  Manlcy,  13  Mass.  139, 
determines  that  a  sale  for  a  sound  price  a  leading  case  in  America  upon  this  point, 
implies  no  warranty  of  quality,  or  that  the  Oneida  Manaf.  Co.  v.  Lawrence,  4  Cow. 
article  is  merchanttible.  Dean  w.  Mason,  440;  Andrews  i*.  Kneeiand,  6  id.  354; 
4  Conn.  428,  an  able  case  on  this  subject;  Gallagher  v.  Waring,  9  Wend.  20  ;  Beebee 
Holden  v.  Dakin,  4  Johns.  421 ;  Sncll  i\  v.  Robert,  12  id.  413;  Boorman  t?.  Jen- 
Moses,  1  id.  96  ;  Johnston  r.  Cope,  3  llarr.  kins,  12  id.  566;  Moses  r.  Mei\d,  1 
&  Johns.  89;  Cozzins  v.  Whitakcr,  3  Denio,  386;  Brower  i».  Lewis,  19  Barb. 
Stew.  &  Fort.  322  ;  La  Neuvillc  r.  Nourse,  574;  Beime  v.  Dord,  1  Seld.  95;  Har- 
3  Camp.  351;  West  v.  Cunningham,  9  gous  i;.  Stonc,id.  73  ;  Borrckins  r.  Bcvan, 
Port.  104 ;  Wctherill  v.  Neilson,  20  Penn.  3  Rawlc,  37  ;  Rose  u.  Beatie,  2  N.  &  McC. 
St.  Reps.  448.  53S ;  Beime  u.  Dord,  2  Sandf.  89,  fra  cxcel- 

(s)  South  Carolina  and  Louisiana  alone,  lent  case  upon  this  point.     It  is  thci*e  kdd 

of  American  States,  hold  that  a  sale  of  a  that  in  order  to  constitute  a  sale  by  sample, 

cliattel  for  a  sound  price  creates  a  warranty  it  nmst  appear  that  the  parties  contracted 

against  all  faults  known  or  unknown  to  solely  in  reference  to  the  sample,  or  arti- 

the  seller.     Timrod  v.  Shoolbred,  1  Bay,  cle  exhibited,  and  that  both  mutually  un- 

324  ;   Dcwees  v.   Morgan,  1    Martin,  1  ;  dcrstood  they  were  dealing  with  the  sam- 

Stute  V.  Gaillard,  2  Bay,  19;  Barnard  v,  pie,  and  with  an  anderstanding  tliat  the 

Yates,    1    N.   &  McC.    142;  Misroon  v.  bulk  was  like  it.     And  in  the  same  case 

Waldo,  2  id.  76 ;  Melan^on  v.  Robichaux,  upon  appeal,  1   Selden,  95,  and  in  Har- 

17  Louisiana  R.  97.    But  this  does  not  gous  v.  Stone,  1  id.  73,  it  is  decided  that 

extend  to  sales  of  real  estate.    Rupait  r.  the  mere  exhibition  of  a  sample  is  not 

Dunn,  1  Richardson,  101.     And  in  sales  sufficient  to  constitute  a  warranty  that  the 

of  personal  property,  if  the  buyer  is  in-  bulk  of  the  goods  is  of  the  same  quality 

formed  fully  of  all  the  circumstances,  and  with  the  sample,  that  such  exhibition  is 

has  a  fair  opportunity  of  informing  him-  but  a  I'cprescntation  that  the  sample  has 

self,  he  is  bound  by  his  contract,  although  been  fairly  taken  from  the  bulk  of  the 

it  be  a  losing  one.    Whiteticld  v.  McLeod,  commodity,  and  that  for  the  production 

2   Bay,   380.      And    see   Caniocluin    v.  of  the  sample  to  have  the  effect  of  a  strict 

Gould,  1  Bailey,  179  ;  Rose  v.  Beatie,  2  warranty  it  must  be  shown  that  the  par- 

N.  &  McC.  508.    And  if  the  parties  ex-  ties  mutually  understood  that  there  wag 

prcssly  agree  that  the  buyer  shall  take  the  an  agreement  on  the  part  of  the  seller  that 

property  at  his  own  risk,* the  vendor  is  not  the  bulk  of  the  commodity  should  corre- 

answerablc  for  its  soundness.     Thompson  spond  with  the  sample.  —  An  opportunity 

V,  Lindsay,  3  Brcv.  305.     And  a  sound  for  a  personal  examination  of  the  bulk  is 

price  does  not  imply  a  rahie  of  the  prop-  a  strong  circumstance  against  considering 

erty  equal    to   the  price,  but  only  that  the  sale  to  have  been  made  by  sample, 

there  is  no  unsoundness.     And  such  un-  Hargous  v.  Stone,  1  Seld.  73 ;  Beirnc  r. 

soundness  must  materially  affect  the  ar-  Dord,   1    id.   95.     See  also,   Warhig  v. 

tide.    Smith  v.  Rice,  1  Bailey,  648.  Mason,  18  Wend.  434.    In  Williams  v. 
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defect,  even  if  this  defect  be  unknown,  and  not  discoverable  by 
examination,  there  is  no  implied  warranto  against  this  defect, 
and  the  seller  is  not  responsible,  (u)  If  there  be  an  express 
warranty,  an  examination  of  samples  is  no  waiver  of  the  war- 
ranty ;  nor  is  any  inquiry  or  examination  into  the  character  or 
quality  of  the  things  sold ;  for  a  man  has  a  right  to  protect 
himself  by  such  inquiry,  and  also  by  a  warranty,  (uu) 

If  a  thing  be  ordered  of  the  manufacturer  for  an  especial  pur- 
pose, and  it  be  supplied  and  sold  for  that  purpose,  there  is  an 
implied  warranty  that  it  is  fit  for  that  purpose.  (i»)     *This  prin- 


Spuffbrd,  8  Pick.  250,  a  leather  bag  of  grower,  or  some  other  person,  before  thej 
indigo  was  sold,  which  the  bill  of  sale  de-  were  purchased  by  the  defendant.  The 
scrilxid  as  "  one  seroon  of  indigo."  There  defendant  knew  nothing  of  this  fact  at  the 
was  a  small  triangular  hole  on  one  side  of  time  of  sale,  and  it  was  then  impossible  to 
the  seroon,  where  the  purchaser  might  detect  it.  It  was  held  that  there  was  here 
draw  out  a  specimen,  and  at  the  sale  the  no  implied  warranty  that  the  bulk  of  the 
plaintiff  examined  the  article  in  this  commodity  was  merchantable  at  the  time 
mode.  The  seroon  proved  to  be  mainly  of  sale,  although  a  merchantable  price 
filled  >vith  other  substances  than  indigo,  was  given.  —  In  the  late  case  of  Nicliol  v. 
It  was  held  a  sale  "  by  sample/'  and  that  Godts,  where  the  plaintiff,  having  agreed 
there  was  a  warranty  that  the  bulk  was  to  sell  to  the  defendant  a  quantity  of  oil, 
of  the  same  kind  and  quality  with  the  described  as  foreign  refined  rape  oil,  but 
sample.  In  Salisbury  v.  Stainer,  19  warranted  only  equal  to  samples,  and 
Wend.  1 59,  several  bales  of  hemp  were  having  delivered  oil  which  was  not  foreign 
sold.  The  purchaser  was  told  to  examine  refined  oil,  but  which  corresponded  with 
the  hemp  for  himself.  Ho  cut  open  one  the  samples,  it  was  held  that  the  defendant 
bale,  and  appeared  satisfied  with  the  was  not  bound  to  accept  the  same,  as  he 
quality.  He  might  have  cut  open  every  was  entitled  to  the  delivery  of  oil  answer- 
bale,  had  he  chosen  to  do  so.  It  was  ing  to  the  description  of  foreign  refined 
proved  that  the  interior  of  the  bales  con-  rape  oil,  and  that  the  statement  in  the 
sisted  of  tow,  and  of  a  quality  of  hemp  contract  as  to  samples  related  only  to  the 
very  much  inferior  to  that  on  the  outside  quality  of  the  oil. 
of  the  bales.  This  was  held  not  to  be  a  (uu)  Willings  v.  Consequa,  Pet.  C.  C. 
sale  by  sample,  and  that  there  was  no  SOI. 

warranty  that  the  interior  should  corre-  (u)  Beals  v.  Olmstead,  24  Verm.  114; 
spond  with  the  exterior  of  the  bales.  Jones  v.  Bright,  5  Bing.  533,  is  the  lead- 
(u)  Parkinson  v.  Lee,  2  East,  314 ;  a  ing  English  case  on  this  subject.  There 
very  important  case  upon  this  subject,  the  defendant  was  a  manufacturer  and 
which  has  been  much  discussed,  and  vendor  of  copper.  The  plaintiff  applied 
sometimes  doubted,  but  which,  when  to  him  "for  copper  for  sheathing  a  vessel." 
properly  understood,  seems  to  bo  well  The  defendant  said :  "  I  will  supply  you 
supported  by  principle  and  analogy.  It  well."  From  the  defendant's  warehouse 
was  a  sale  of  five  pockets  of  hops,  with  the  plaintiff's  agent  then  selected  such 
express  warranty  that  the  bulk  answered  copper  as  was  wantod,  and  applied  it  to 
the  samples  by  which  they  were  sold,  plaintiffs  vessel.  It  proved  to  be  very 
The  sale  was  in  January,  1801 ;  at  that  defective,  and  lasted  only  about  four 
time  the  samples  fairly  answered  to  the  com-  months,  in  place  of  four  years,  the  usual 
moditjf  in  hulk,  and  no  defect  was  at  that  time  of  wear  of  good  sheathing  ,*  the  jury 
time  percejftible  to  the  buyer.  In  July  fol-  found  that  the  decay  was  caused  by  some 
lowing  every  pocket  was  found  to  have  intrinsic  defect  in  the  quality  of  the  cop- 
become  unmerchantable  and  spoiled,  by  per,  but  that  there  was  ho  satisfactory  evi- 
heating,  caused  probably  by  the  hops  dence  of  what  the  defect  was.  No  fraud 
having  been  fraudulently  watered  by  tne  was  imputed  to  the  defendant    After  full 
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ciple  has  been  carried  very  far.  It  must,  however,  be  limited  to 
cases  where  a  thing  is  ordered  for  a  special  •purpose,  and  not 

aigumeDt  and  deliberation,  it  was  hdd  by  be  fit  and  proper  for  tbo  purposes  for 
the  whole  Court  of  Common  Pleas  that  which  it  was  designbd/'  In  Shepherd  r. 
there  was  an  implied  warranty  that  the  Pybns,  3  M.  &  Gr.  868,  it  was  hdd  that  in 
article  was  fit  for  the  purpose  ror  which  it  a  sale  of  a  barge  by  the  builder j  tliere  was 
was  sold.  See  also,  Brcnton  v.  Davis,  8  an  implied  warranty  that  it  was  reasona- 
Blackf.  317.  Laing  v.  Fidgcon,  6  Taunt.  h\y  fit  for  use,  but  it  was  left  undetermined 
108,  is  also  an  important  case.  The  dc-  whether  there  was  an  implied  warranty 
fendant  was  a  saddle  manufacturer.  He  that  the  barge  was  fit  for  some  partiadnr 
sent  the  plaintiff  a  sample  of  saddles  that  purpose,  for  which  the  builder  knew  it  was 
could  be  made  for  a  certain  price.  The  designed  by  the  purchaser.  See  also, 
plaintiff  then  gave  him  an  order  for  Chambers  v,  Crawford,  Addison,  150, 
**  goods  for  North  America,  3  dozen  single  that  a  boatbuilder,  constructing  a  boat,  is 
flap  saddles,  24«.  a  26«.  with  cruppers,  held  to  warrant  it  sufficient  for  ordinary 
&c."  The  saddles  delivered  were  inferior  tise.  —  In  OUivant  v.  Bayley,  5  Q.  B.  288, 
in  material  and  workmanship,  useless  and  the  plaintiff  was  patentee  and  roanufac- 
unmerchantable,  and  did  not  correspond  with  turcr  of  a  patent  machine  for  printing  in 
the  sample  sent.  The  court  held  the  jrholc  two  colors.  The  defendant  saw  the  ma- 
transaction  to  amount  to  a  contract  that  chine  on  the  plaintiffs  premises,  and 
the  article  should  be  merchantable,  and  ordered  one,  the  plaintiff  undertaking  by 
the  plaintiff  had  judgment.  Brown  v.  a  written  memorandum  to  make  him  "  a 
Edgington,  2  M.  &  Gr.  279,  also  deserves  two  color  printing  machine  on  my  patent 
attention.  The  defendant  was  a  dealer  in  principle."  In  an  action  for  the  price,  the 
ropes,  and  represented  himself  to  be  a  defendant  excused  himself  from  liability 
manufacturer  of  the  article.  The  plain-  on  the  ground  that  the  machine  Iiad  been 
tiff,  a  wine  merchant,  applied  to  him  for  found  useless  for  printing  in  two  colors, 
a  crane  rope.  The  defendant's  foreman  The  judge,  in  summing  up,  told  the  jun* 
went  to  the  plaintiff's  premises  in  order  to  tliat,  if  the  machine  described  was  a 
ascertain  the  dimensions  and  kind  of  rope  known,  ascertained  article,  ordered  by  the 
required.  He  examined  the  crane  and  defendant,  he  was  liable,  whether  it  an- 
the  old  rope,  and  took  the  necessaiy  ad-  swered  his  purpose  or  not ;  but  that  if  it 
measurements,  and  was  told  that  the  new  was  not  a  known,  ascertained  article,  and 
rope  was  wanted  for  the  purpose  of  raising  the  defendant  had  merely  ordered,  and  the 
pipes  of  wine  out  of  the  cellar,  and  letting  plaintiff  agreed  to  supply,  a  machine  for 
them  down  into  the  street ;  when  he  in-  printing  two  colors,  the  defendant  was  not 
formed  the  plaintiff  that  a  rope  must  be  liable  unless  the  instrument  was  reasona- 
made  on  purpose.  The  defendant  did  not  bly  fit  for  the  purpose.  The  Court  of 
make  the  rope  himself,  but  sent  the  order  Queen's  Bench  held  this  to  be  a  proper 
to  his  manufacturer,  who  employed  a  third  direction ;  and,  the  jury  having  found  for 
person  to  make  it.  It  was  had  that,  as  the  plaintiff  under  it,  they  refused  to  dis* 
between  the  parties  to  the  sale,  the  defend-  turb  the  verdict.  See,  also,  the  next  note, 
ant  was  to  be  considered  as  the  manufac-  In  Bamett  v.  Stanton,  2  Ala.  195,  it  was 
turer,  and  that  there  ^\'as  an  implied  war-  determined  tiiat  if  manufactured  goods  are 
ranty  that  the  rope  was  a  fit  and  proper  open  to  inspection,  and  are  actually  ex- 
one  for  the  purpose  for  which  it  was  amined  by  the  purchaser,  before  the  sale, 
ordered.  Tindal,  C.  J.,  said :  "  It  ap-  there  is  no  implied  warranty  of  quality, 
pears  to  me  to  bo  a  distinction  well  although  the  manufacturer  himself  \yo  the 
founded,  both  m  reason  and  on  authority,  vendor.  See  Kirk  v,  Nice,  2  Watts,  367, 
that  if  a  party  purchases  an  article  upon  that  a  manufacturer  even  does  not  always 
his  own  judgment,  ho  cannot  afterwards  undertake  that  the  goods  made  are  mer- 
hold  the  vendor  responsible,  on  the  ground  chantable.  The  principle  of  the  text,  and 
that  the  article  turns  out  to  be  unfit  for  the  distinction  between  a  sale  of  a  mann- 
the  purpose  for  which  it  was  required  ;  factured  article  by  the  manufacturer  him- 
but  u  he  relies  upon  the  judgment  of  the  self,  and  of  an  ordinary  sale  of  a  chattel, 
seller,  and  informs  him  of  the  use  to  which  as  to  implied  warranty,  is  recognized  in 
the  article  is  to  be  applied,  it  seems  to  me  Misner  v.  Granger,  4  Gilman,  69  ;  and  in 
the  transaction  carries  with  it  an  implied  Leflore  v.  Justice,  1  S.  &  M.  381,  where 
warranty,  that  the  thing  furnished  shall  it  is  said  that  every  person  who  contracts 
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applied  to  those  where  a  special  thing  is  ordered,  although  this 
be  intended  for  a  special  purpose.  For  if  the  thing  is  itself 
specifically  selected  and  ordered,  there  the  purchaser  takes  upon 
himself  the  risk  of  its  effecting  its  purpose.  But  where  he 
orders  a  thing  for  a  special  purpose,  or  to  do  a  specific  work, 
there  he  puts  this  risk  upon  the  person  who  is  to  supply  the 
thing,  (w) 

to  do  a  piece  of  work,  impliediv  under-  tunity  to  inspect  it.  Soon  after  the  bow- 
takes  to  apply  sufficient  skill  and  dexter-  spnt  was  cut  up  and  found  to  be  rotten, 
ity  to  its  performance  to  complete  it  in  a  The  defendant  resisted  payment,  on  the 
just  and  workmanlike  manner.  So  in  ground  that  there  was  an  implied  war- 
Howard  V.  Hoey,  23  Wend.  351,  the  dis-  ranty  by  the  vendor  that  the  article  should 
tinction  between  manafactared  articles  and  be  made  of  good  and  sufficient  materials, 
others  is  recognized.  See  also,  Hart  r.  No  fraud  was  attributed  to  the  vendor. 
Wright,  17  Wend.  267,  18  id.  449.  The  defence  was  not  sustained,  and  the 
{w)  "  If  a  man  says  to  another,  *  Sell  plaintiff  had  a  verdict  for  the  whole  price, 
me  a  horse  fit  to  cany  me  "  and  the  o^er  Here  there  was  a  sale  of  a  specific  chattel 
sells  aliorse  which  he  knows  to  be  unfit  to  — intended^  it  is  true,  for  a  particular  pur- 
ride,  he  may  bo  liable  for  the  consequences;  pose  by  the  purchaser,  but  not  furnished 
but  if  a  man  says,  *  Sell  me  that  gray  horse  or  made  for  that  purpose  by  the  vendor, 
to  ride,'  and  the  other  sells  it,  knowing  See  also,  Gray  v.  Cox,  4  B.  &  C.  108 ; 
that  the  former  will  not  be  able  to  ride  it,  Dickson  v.  Jordan,  II  Ired.  166 ;  Bums 

fat  would  not  make  him  liable."    A£aulef  v.  Fletcher,  2  Cart.  (Ind.)  372. — It  has 

,  in  Keates  v.  Cadogan,  2  £.  L.  &  £.  R.  been  very  generally  supposed  that  in  all 

320.    See  also.  Chanter  t;.  Hopkins,  4  M.  sales  of  provisions  there  is  an  implied  war- 

&  W.  399,  which  fully  establishes  the  dis-  ranty  that  they  are  wholesome.    But  it 

tinction  taken  in  the  text,  and  is  a  leading  seems  now  to  be  well  settled  that  such  im- 

casc  on  the  subject.    There  the  defendant  plied  warranty  must  be  confined  to  those 

sent  to  the  plaintiff,  the  patentee  of  an  in-  cases  where  provisions  arc  sold  for  imme- 

vention,  known  as  "  Chanter's  smoke-con-  diate  domestic  use.     Moses  v.  Mead,  1  , 

suming  furnace/'  the  following  written  Denio,  378.    And  it  seems  not  to  matter 

order  :  "  Send  me  your  patent  hopper  and  that  they  are  purchased  for  domestic  use, 

apparatus,  to  fit  up  my  brewing  copper  with  unless  tney  were  exoosed  to  sate  for  thai 

your  smoke-consuming  furnace.    Patent  purpose,  or  the  seller   was  a  provision 

right,  £15  15«. ;  ii-onwork  not  to  exceed  dealer.     Bumby  v,  Bollett,  16  M.  &  W. 

.£5  5s. ;  enginecii's  time  fixing,   7«.   6<f.  644.    In  this  case  A,  a  farmer,  bought  in 

per  day."     The  plaintiff  accordingly  put  the  public  market  of  a  countrv  town,  from 

up  on  the  defendant's  premises  one  of  his  B,  a  butcher  keeping  a  stall  there,  the 

£atent  furnaces,  but  it  was  found  not  to  carcass  of  a  dead  pig  for  consumption,  and 
3  of  any  use  for  the  purposes  of  brewery,  left  it  hanging  up,  intending  to  rctum 
and  was  returned  to  tno  plaintiff.  It  was  after  completing  other  business  and  takp  it 
field,  (no  fraud  being  imputed  totlie  plain-  away.  In  his  absence,  C,  a  farmer,  see- 
tiff*,)  that  there  was  not  an  implied  war-  ing  it  and  wishing  to  buy,  was  referred  to 
ranty  on  his  part  that  the  furnace  supplied  A  as  the  owner,  and  subsequently,  on  the 
should  be  fit  for  the  purposes  of  brcwerv ;  same  day,  bought  it  of  A,  the  original 
but  thiit,  the  defendant  having  defined  by  buyer,  without  any  warranty.  It  did  not 
the  order  the  particular  machine  to  l)c  appear  that  any  secret  detect  in  it  was 
supplied,  the  plaintiff  performed  his  part  known  to  any  of  the  parties.  It  tamed 
of  the  contract  by  supplying  that  machine,  out  to  be  unsound,  and  unfit  for  human 
and  was  entitled  to  recover  the  whole  .£15  consumption.  It  was  he!d  that  no  war- 
155.,  tlic  price  of  the  patent  right.  Bluett  ranty  or  soundness  was  implied  by  law 
t:  Osborne,  1  Stark.  384,  supports  this  between  the  farmers  A  and  C.  Sec  also, 
distinction.  In  that  case  the  plaintiff  sold  Van  Bracklin  v.  Fonda,  12  Johns.  468; 
the  defendant  a  bowsprit.  It  appeared  at  Emerson  v.  Brigham,  10  Mass.  197  ;  Hart 
the  time  to  be  in  every  respect  good  and  v.  Wright,  17  Wend.  2C7,  18  id.  449; 
perfect.     The  defendant  had  ample  oppor-  Winsor  v.  Lombard,  18  Pick.  57;  Hum- 
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But  whatever  may  be  the  law  as  to  an  implied  warranty  that 
personal  property  bought  and  sold,  or  ordered  and  manufac- 
tured for  a  particular  purpose,  shall  be  reasonably  fit  for  such  a 
purpose, — no  such  rule  applies  to  real  estate.  It  seems,  indeed, 
to  be  quite  well  settled,  that  in  a  lease  or  purchase  of  a  house 
and  land,  there  is  no  implied  warranty  that  it  shall  be  reason- 
ably fit  for  habitation,  occupation,  or  cultivation  ;  still  less  that 
it  shall  be  fit  for  the  purpose  for  which  it  was  taken,  (x) 

No  warranty  can  be  implied  from  circumstances,  if  there  be 
an  express  refusal  to  warrant,  (y)  And  where  the  contract  of 
sale  is  in  writing,  and  contains  no  warranty,  there  parol  evi- 
dence is  not  admissible  to  add  a  warranty,  (z)     And  •if  there 

phreys  v.  Comeline,  8  Blackf.  508.  —  If  two  recent  cases  in  Massachasetts.    Thus, 

an  innkeeper  agree  with  a  brewer  to  take  in  Dutton  v.  Gerrish,  4  Law  Reporter,  N. 

all  hi^  beer  of  him,  he  is  bound  to  famish  S.  .516,  the  defendant  being  the  owner  of 

him  with   beer  of  a  wholesome  quality,  a  store  in  April,  1S49,  leased  the  same  to 

Holcombe  v.  Hewson,  2  Camp.'d91 ;  Coo-  the  plaintiffs,  who  filled  it  with  dry  goods, 

per  V.  Twibill,  3  Camp.  286.  In  June,  1849,  the  roof  and  walls  of  the 

(x)  Hart  V,  Windsor,  12  M.  &  W.  68;  store   fell  in,  and   buried   the  plaintiffi^ 

Sutton  V.  Temple,  12  M.  &  W.  52,  where  goods  in  the  ruins;  and  to  recover  tflP 

the  subject  is  very  ably  examined  and  price  of  these  goods  the  plaintiffs  brought 

discussed.    In  the  last  case,  A  hired  in  their  action.    The  lease  of  the  plaintiffs 

writing  the  eatage  of  twenty-four  acres  of  contained  no  express  warranty  that  the 

land  from  B  for  seven  months  at  a  rent  of  building  was  fit  for  a  dry  goods  war^ 

jC40,  and  stocked  the  lands  with  beasts,  house,  or   for  any  other  purpose.    The 

several  of  which  died  a  few  days  after-  plaintiffs   disclaimed  any  imputation  of 

'  wards,  from  the  effect  of  a  poisonous  sub-  fraud  or  misrepresentation  on  the  part  of 

stance  which  had  been  accidentally  spread  the  defendant.     The  court  hdd  that  as 

over  the    land   without  B's  knowledge,  the  lease  contained  no  express  wammty, 

Held  that  A  could  not  abandon  the  land  the  ^hiintiffs  could  not  recover,  there  l>e- 

for  breach  of  an  implied  contract  in  B,  ing  no  warranty  implied  in   law  on  tiie 

but  continued  liable  for  the  whole  rent,  part  of  the  lessor  of  real  estate,  that  it  is 

These  decisions  may  be  in  conflict  with,  fit  or  suitable  for  the  purposes  for  which 

and  if  so,  doubtless  ovemile,  the  case  of  it  is  leased  or  occupied.    They  also  held 

Smith  V.  Marrable,  1 1  M.  &  W.  5,  where  that  decisions  in  reference  to  leases  of 

it  was  held  that  in  a  lease  of  a  house  and  furnished  lodgings,  and  to  warranties  im- 

fumiiure  for  a  temporary  residence  at  a  plied  upon  the  sale  of  goods,  were  not  ap- 

watering-place,  and   where  the  furniture  plicable  to  this  cose.     The  same  doctrine 

formed  the  greater  part  of  the  considera-  is  held   in  Foster  v.  Peyser,  5  Law  Re- 

tion  of  the  eun tract,  there  was  an  implied  porter,  N.  S.  155.     See  also,  the  learned 

warranty   that  the   house   and  furniture  note  to  this  last  case,  where  the  authorities 

should  be  fit  for  the  purpose  for"  which  it  on  this  point  are  reviewed.  See  also,  on/e, 

was  hired ;  and  Lord  Abinyer,  in   Sutton  p.  422,  n.  fy) 

V.  Temple,  attempted  to  distinguish  the        (y)  Rodngues  v.  HabcrBham,  1  Spears, 

two  cases.     The  other  judges,  however,  314.     See  also  Bywater  v.  Richardson,  I 

were  inclined  to  think  both  in  Sutton  v.  Ad.  &  El.  508  ;  Atkins  v.  llowc,  18  Pick. 

Temple,  and  Hart  v.  Windsor,  that  Smith  16. 

u.  Marrable  could  not  l)e  supported.  And  (z)  This  was  distinctly  adjudged  in  Van 
the  same  may  be  said  of  Edwards  v.  Eth-  Ostrand  v.  Reed,  1  Wend.  424.  It  rests 
erington,  Ry.  &  M.  268,  7  D.  &  R.  117 ;  upon  the  familiar  principle  that  the  writ- 
Collins  V.  Barrow,  1  M.  &  Rob.  112;  ing  is  inpposed  to  contain  all  the  contract. 
Salisbury  r.  Marshall,  4  C.&  P.  65.  The  Reed  v.  Wood,  9  Verm.  285;  Mumford 
doctrine  of  the  text  is  sustained  also  in  v.  McPherson,  1  Johns.  414 ;  Wilson  t\ 
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be  a  warranty  in  writing,  it  cannot  be  enlarged  or  varied  by 
parol  evidence,  (a).  But  although  there  be  a  writing  between 
the  parties,  if  it  does  not  amount  to  a  contract  of  sale,  as  if  it 
be  an  ordinary  bill  of  sale,  merely  intended  as  an  acknowledg- 
ment of  the  receipt  of  the  price,  then  it  seems  that  parol  evi- 
dence is  admissible  to  show  the  actual  terms  of  the  sale,  and 
that  there  was  a  warranty,  (aa) 

Ships  often  are,  and  any  property  may  be,  sold  "with  all 
faults."  This  is  an  emphatic  exclusion  of  all  warranty.  But  it 
gives  the  seller  no  right  to  commit  a  fraud,  nor  will  it  prevent 
the  sale  from  being  avoided  on  proof  of  fraud.  And  it  is  fraud 
if  the  seller  conceals  existing  faults,  and  draws  the  attention  of 
the  buyer  away  so  as  to  prevent  his  discovering  them,  or  places 
the  property  in  such  circumstances  that  discovery  is  impossible, 
or  made  very  difficult,  {b) 

Marsh,  1  Johns.  503 ;  Lamb  v.  Crafts,  12  the  law  otherwise,  it  would  vexy  mach 
Met.  353 ;  Dean  v.  Mason,  4  Conn.  432 ;  infringe  on  tho  liberty  of  parties  making 
KandaU  v.  Rhodes,  1  Curtis,  90.  contracts.  It  would  in  sucfi  case  beneces- 
(a)  Kain  v.  Old,  2  B.  &  C.  634;  Pick<  sary  to  express  that  it  is  not  intended  to 
ering  u.  Dowson,  4  Taunt,  779 ;  Pender  v.  go  beyond  tlie  language  employed." 
Fobcs,  1  Dov.&  Batt.  250;  Smith  r.  WiU  (aa)  Allen  r.  Pink,  4  M.  &  W.  140; 
liams,  1  Murph.  426.  —  So,  an  express  Hcrsom  v.  Henderson,  1  Foster,  224 ; 
warranty  will  not  bo  extended  by  impli-  Hogins  v.  PI vmpton,  1 1  Pick.  97  ;  Brad- 
cation  from  other  parts  of  tho  contract  in  ford  v.  Manly,  13  Mass.  142.  So,  parol 
which  it  occurs.  j)ickson  v.  Zizinio,  2  £.  proof  is  admissible  to  show  a  usage  of 
L.  &  £.  314.  In  this  case  the  declaration  trade  as  to  the  mode  of  making  sales,  the 
stated  that  the  defendants  sold  to  the  written  memorandum  and  bou^t  and  sold 
plaintiff  a  cargo  of  corn  then  shipped  at  note  being  silent  upon  the  subject.  Boor- 
Orfano  on  board  thcO.,  at  a  certain  price,  man  v.  Jenkins,  12  Wend.  567.  And  to 
including  freight  to  Cork,  Liverpool,  or  prove  that  the  vendor  informed  the  vendee 
London;  that  it  was  agreed  tnat  the  at  the  time  of  sale  of  tho  defect  corn- 
quality  should  be  of  a  certain  average,  and  plained  of.  Schuyler  v,  Russ,  2  Caines, 
that  the  com  had  been  shipped  on  board  202. 

in.  good  and  merchantable  condition.  (6)  Bnglehole  v.  Walters,  3  Camp.  154, 
Breach'^  that  it  was  not  shipped  in  good  is  a  leading  case  on  this  subject.  It  was 
and  merchantable  condition  for  the  per-  there  held,  that  if  a  ship  is  sold  "  with  all 
formancc  of  the  said  voyage,  //e/cf,  that  faults,"  the  seller  is  not  liable  for  latent 
it  was  a  misdirection  to  ask  the  juiy  defects,  which  he  knew  of,  but  did  not  dis- 
whcther  the  corn  was  good  and  merchantar  close  at  the  time  of  sale,  unless  he  used  some 
ble  for  a  foreign  voyage.  And  Maulej  J.,  artifice  to  conceal  thetn  from  the  purvhaser. 
said :  "  It  would  be  most  mischievous  The  case  of  Mellish  v.  Motteuu,  Peake, 
to  superadd  a  tacit  condition  relating  to  a  115,  where  a  contrary  rule  was  adopted 
fircurastanco  provided  for  by  tho  express  by  Lord  Kenyan,  was  cited,  but  Lord  LUen- 
words  of  tho  parties.  If  a  man  sold  a  borough  said :  "  I  cannot  subscribe  to  the 
horse  and  warranted  it  sound,  and  the  doctrine  of  that  case."  See  also,  Picker- 
vendor  knew  that  it  was  intended  to  carry  ing  v.  Dowson,  4  Taunt.  785.  The  doc- 
a  lady,  and  the  horse  was  sound,  but  was  trine  of  the  text  was  laid  down  by  Mans- 
not  fit  to  carry  a  lady,  there  would  be  no  Jield,  C.  J.,  in  Schneider  v.  Heath,  3  Camp, 
breach.  So,  with  respect  to  any  other  508.  A  ship  was  sold,  "  to  be  taken  with 
warranty,  the  maxim  to  be  applied  is,  all  faults."  Her  bottom  was  worm*eaten, 
*  expression  facit  cessare  taciturn.      Were  and  her  keel  broken.    When  the  ship  was 

42*  [  497] 


473*-474*  THE  LAW  OP   CONTRACTS.  [BOOK  m. 

•There  has  been  much  question  as  to  what  is  a  breach  of  the 
warranty  of  soundness ;  and  what  are  the  rights  and  remedies 
of  a  party  who  bought  with  warranty,  which  warranty  has 
been  broken.  For  an  answer  to  the  first  question  we  will  refer 
to  the  definitions  and  illustrations  in  our  notes,  (c)  On  the 
second  point,  it  may  be  gathered  from  the  somewhat  conflict- 
ing authorities,  first,  that  the  buyer  may  bring  his  action  at 
once,  founding  it  upon  the  breach  of  warranty,  without  return- 
ing the  goods ;  but  his   continued   possession  •of  the  goods 

advertised  for  sale,  the  captain  took  her  natural  usefalness,  this  is  unsoundness, 
from  the  ways  and  kept  her  constantly  KiddeU  v.  Barnard,  9  M.  &  W.  668.  Bat 
afloat,  so  that  these  defects  were  com-  a  temporary  and  curable  injury,  although 
pletely  concealed  by  the  water.  This  was  existing  at  the  time  of  sale,  if  it  does  not 
ndd  to  be  a  fraud  upon  the  purchaser,  and  injure  Uie  animal  for  preset  service,  is  not 
the  sale  was  avoided.  A  similar  principle  an  unsoundness.  Kobcrts  v.  Jenkins,  1 
was  applied  in  Fletcher  v.  Bowsher,  2  Foster,  116.  It  seems  to  be  immaterial 
Stark.  561,  where  a  vendor  of  a  ship  whether  the  injury  bo  permanent  or  tern- 
represented  her  to  have  been  built  in  1816,  porary,  curable  or  incurable,  if  it  render 
when  she  had  in  fact  been  launched  the  the  animal  less  fit  for  present  usefulness 
year  before.  She  was  sold  "with  all  and  convenience.  Roberts  v,  Jenkins, 
faalts,  as  they  now  are,  without  any  allow-  supra;  Elton  v.  Brogden,  4  Camp:  281 ; 
ance^br  a«y  defect  whatsoever"  The  sale  Elton  r.  Jordan,  1  Stark.  127  ;  Komegay 
was  held  void.  But  in  all  these  cases  v.  White,  10  Ala.  225.  But  see  Garment 
actual  fraud  in  the  vendor  must  be  proved  v.  Barrs,  2  Esp.  673.  Boaring  has  been 
in  order  to  render  him  liable.  See  Free-  lidd  to  be  an  unsoundness.  Onslow  v. 
man  v.  Baker,  5  B.  &  Ad.  797 ;  Early  v.  Karnes,  2  Stark.  81 ;  contra^  Ba^^ett  v. 
Garrett,  9  B.  &  C.  928.  As  to  the  con-  Collis,  2  Camp.  523.  But  '*  crib-biting" 
struction  of  contracts  of  the  kind  men-  has  been  held  not  to  be  an  unsoundness, 
tioncd  in  the  text,  see  Freeman  v.  Baker,  Broennenburgh  v.  Haycock,  Holt,  N,  P. 
supra ;  Shepherd  v.  Kain,  5  B.  &  Aid.  630.  If  not  an  unsoundness,  it  is  a  "  vice," 
240 ;  Taylor  v.  BuUen,  1  E.  L.  &  E.  472.  and  if  a  horse  is  warranted  free  from  vice, 
(c)  The  question  has  been  often  raised,  it  is  a  breach  of  the  warranty.  Faul  r. 
what  is  soundness  or  unsoundness  in  a  Hardwick,  Chitty  on  Cont.  403,  n.  (r.) 
horse  or  other  animal,  sold  with  a  war-  A  "  bone-spavin "  is  an  unsoundness, 
ranty  of  soundness.  The  subject  was  ably  Watson  v.  Denton,  7  C.  &  P.  85.  A 
examined  in  KiddcU  v.  Burnard,  9  M.  &  nerved  horse  is  unsound.  Best  v.  Osborne, 
W.  668.  Parke,  B.,  there  said:  "The  Ry.  &  M.  290.  But  a  defective  formation, 
rule  as  to  unsoundness  is,  that  if  at  the  or  badness  of  shape,  which  has  not  pro- 
time  of  sale  the  animal  has  any  disease,  duced  lameness  at  the  time  of  sale,  al- 
whlch  cither  actually  does  diminish  the  though  it.may  render  the  horse  liable  to 
natural  usefulness  of  the  animal,  so  as  to  become  lame  at  some  future  time,  (e.  g. 
make  him  less  capable  of  work  of  any  "curby  hocks,")  is  not  an  unsoundness, 
description,  or  which,  in  its  ordinary  Brown  u.  Elkington,  8  M.  &W.  132.  See 
progress,  will  diminish  the  usefulness  of  also  Dickinson  v.  FoUett,  1  M.  &  U.  299. 
the  animal ;  or  if  he  has,  cither  from  The  "  navicular  disease "  is  an  unsound- 
disease  or  accident,  undergone  any  altera-  ness.  Matthews  v.  Parker,  01ipiiant*6  Law 
tion  of  structure,  that  either  actually  docs  of  Horees,  228.  So  of  "  thickwind."  Al- 
at  the  time,  or  in  its  ordinary  effect  will  kinson  v.  Horridge,  id.  229.  "  Ossifies- 
diminish  his  natural  usefulness,  such  ani-  tion  of  the  cartilages."  Simpson  y.  Potts, 
mal  is  unsound."  See  also  Coates  v.  224.  The  question  of  soundness  or  un- 
Stephens,  2  M.  &  Rob.  157;  Elton  v.  soundness  is  particularly  for  the  jury; 
Jordan,  1  Stark.  127;  Elton  v.  Brogden,  and  the  court  will  not  set  aside  a  verdict 
4  Camp.  281.  So  if  a  horse  has  at  the  on  account  of  a  preponderance  of  tlie  tos- 
time  of  sale  the  seeds  of  disease,  which  in  timony  the  other  way.  Lewis  v.  Peak,  7 
its  ordinary  progress  will  diminish  his  Taunt.  153. 
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and  their  actual  value  would  be  considered  in  estimating  the 
damages,  (d)  Secondly,  he  may  return  the  goods  forthwith, 
and  if  he  does  so  without  unreasonable  delay,  this  will  be  a 
rescinding  of  the  sale,  and  he  may  sue  for  the  price  if  he  has 
paid  it,  or  defend  against  an  action  for  the  price,  if  one  be 
brought  by  the  seller.  And  if  the  vendor  refuses  to  receive  the 
goods  back,  when  tendered,  the  purchaser  may  sell  them ;  and 
if  he  sells  them  for  what  they  are  reasonably  worth,  and  within 
a  reasonable  time,  he  may  recover  of  the  vendor  the  loss  upon 
the  resale,  with  the  expense  of  keeping  the  goods  and  of  selling 
them,  (dd)  We  should  say,  on  the  reason  of  the  thing,  that  if 
the  buyer  sells  the  goods  with  all  proper  precautions  as  to  time, 
place,  and  manner,  to  insure  a  fair  sale,  the  vendor  will  be 
bound  by  the  price  the  goods  bring,  whether  that  be  in  fact 
equal  to  their  value  or  not ;  but  this  may  not  yet  be  established 
by  adjudication.  If  he  has  a  right  to  return  the  goods,  his 
tender  of  them  completes  his  right  to  sue  for  the  price,  whether 

(d)  Fielder  v.  Starkin,  H.  Bl.  17,  a  lead-  son  v.  Botts,  8  Missouri,  710 ;  Bont'kins  v. 
ing  case  upon  this  point.  A  neglect  to  Bevan,  3  Rawlc,  23 ;  Cozzins  u.  Wliitaker, 
inform  the  vendor  of  the  discovered  breach  3  Stew.  &  Port.  322 ;  Carter  v.  Stenncl, 
of  the  warranty  for  several  months  after  10  B.  Monroe,  250;  Parker  v.  Pruigle,  2 
the  sale,  Avill  not  bar  the  purchaser's  right  Strobhart,  242;  Milton  v.  Rowland,  11 
to  an  action  for  breach  of  warranty.  Pate-  Ala.  732 ;  Ferguson  v.  Oliver,  8  S.  &  M. 
shall  V.  Tranter,  3  Ad.  &EL  103.  Butter  332.  The  weight  of  modern  authority  is 
V.  Blake,  2  H.  &  Johns.  353,  is  a  strong  decidedly  in  favor  of  the  rule  of  the  text, 
American  case,  that  an  action  may  be  that  an  action  lies  for  breach  of  a  war- 
maintained  for  breach  of  warranty  w^ithout  mnty,  express  or  implied,  without  retum- 
retuming  the  goods,  but  it  was  here  held  ingthepropcrty,  or  giving  any  notice  of  the 
that  the  purchaser  ought  to  give  the  von-  defect.  In  Hills  v.  Bannister,  8  Cow.  31, 
dor  notice  where  the  goods  were  deposited.  A  sold  B  a  bell,  warranting  it  not  to 
In  Kellogg  V.  Denslow,  14  Conn.  411,  crack  within  a  year,  and  promising  to  ro- 
whero  tlic  authorities  are  very  elaborately  cast  it  if  it  did.  He  was  field  not  liable  on 
and  criticallv  examined  by  Sherman,  J.,  his  warranty,  without  notice,  and  neglect 
the  rule  of  the  text  is  adopted.  There  A  to  recast  it.'  Of  course,  if  the  purchaser 
agreed  to  furnish  B  with  sundry  articles  has  not  returned  the  goods,  their  real 
of  machinery,  to  be  delivered  subsequently,  value  will  be  deducted  from  his  damages ; 
and  to  be  free  from  defect.  A  delivered  the  difference  between  the  price  paid,  or 
the  articles  accordingly,  which  were  re-  to  be  paid,  and  the  real  value,  being  the 
ceived  and  used  by  B  for  nearly  a  year,  measure  of  damages.  Caswell  v.  Core,  1 
without  notice  to  A  of  any  defects  therein.  Taunt.  566 ;  Germaine  v.  Burton,  3  Stark. 
In  an  action  brought  by  B  against  A  on  32 ;  Cary  v.  Gniman,  4  Hill,  625 ;  Voor- 
the  warranty,  claiming  damages  for  defects  hecs  v.  Earl,  2  Hill,  288 ;  Comstock  v. 
in  the  articles  at  the  time  of  delivery,  it  Hutchinson,  10  Barb.  211. 
was  held  that  the  effect  of  B's  not  having  {dd)  Chesterman  v.  Lamb,  2  Ad.  &  £1. 
given  notice  of  such  defects  in  a  rcasona-  129;  McKenzie  v.  Hancock,  Ily.  &  Mood, 
ble  time,  was,  ihat  he  had  thereby  affirmed  436 ;  Maclean  v.  Dunn,  4  Bing.  722,  Best, 
the  contract,  but  such  omission  constituted  C.  J.;  Woodward  r.  Thacher,  21  Venn, 
no  defence  to  tlie  action,  which  assumed  580;  Bc\^ngton  r.  Quantin,  17  Penn. 
the  subsistence  of  the  contract.  See  also  310. 
Warmg  v.  Mason,  18  Wend.  425  ;  Thomp- 
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the  vendor  receives  them  or  not  (e)  But  some  authorities  of 
great  weight  limit  his  right  to  return  the  goods  for  breach  of 
warranty  to  cases  of  fraud,  or  where  there  was  an  express 
agreement  to  that  effect  between  the  parties.  (/) 

•In  general,  when  a  buyer  asserts  that  the  goods  he  pur- 
chased are  not  what  they  were  warranted  to  be,  or  are  so  differ- 
ent from  what  he  ordered,  or  from  the  seller's  representation  of 
them,  or  from  the  quality  and  value  such  articles  should  pos- 
sess, as  to  give  him  a  right  to  rescind  and  avoid  the  sale,  he 
must  forthwith  return  the  goods  if  he  would  exercise  this  right 
Delay  in  doing  so,  or  any  act  equivialent  to  acceptance,  em- 
ployment, or  disposition  of  the  goods,  after  he  knows  or  should 
know  their  deficiency,  if  it  exists,  would  be  construed  either 
into  an  admission  that  there  was  no  such  deficiency,  or  into  a 
waiver  of  his  right  to  rescind  the  sale  because  of  such  defi- 
ciency, (g) 

((?)    Washington^    J.,    in    Thornton    v.  room.    The  purchaser  kept  the  chandelier 

Wynn,  12  Wheat.  193.  six  months,  and  then  returned  it;  he  was 

(/)  See  Carter  v.  Walker,  2  Richard-  held  liable  to  pay  for  it,  although  it  was 
son,  40.  This  is  the  rule  in  New  York,  not  according  to  the  contract.  So  in  Cash 
Caiy  V.  Gruman,  4  Hill,  625 ;  Voorhees  r.  Giles,  3  C.  &  P.  407,  a  threshing 
V.  Earl,  2  Hill,  288.  In  Kentucky,  Light-  machine  was  kept  several  years,  without 
bum  r.  Cooper,  1  Dana,  273.  In  the  complaint,  but  only  used  twice  j  the  ven- 
United  States  Courts,  Thornton  v.  Wynn,  dee  was  held  liable  for  the  price,  although 
12  Wheat.  183.  In  Pennsylvania,  Kase  it  was  of  little  or  no  value.  And  in  Per- 
r.  John,  10  Watts,  107.  In  Tennessee,  cival  v.  Blake,  2  C.  &  P.  514,  keeping 
Allen  I'.  Anderson,  3  Humph.  531.  It  property  two  months  without  objection 
has  been  said  this  is  the  English  rule.  See  was  held  to  be  an  acceptance,  and  the  pur- 
Street  V.  Blay,  2  B.  &  Ad.  4.56;  Gom-  chaser  was  bound  to  pay  for  it,  there  being 
pertz  r.  Denton,  1  Cr.  &  M.  207 ;  Parson  no  fraud.  Sec  Grimaldi  v.  White,  4  Esp. 
r.  Lexton,  4  C.  B.  899 ;  Ollivant  v.  Bay-  95 ;  Groning  t?.  Mendham,  1  Starkie,  257 ; 
ley,  5  Q.  B.  288 ;  Dawson  v.  Collis,  4  Hopkins  v.  Appleby,  1  Starkie,  477 ;  Kel- 
Eng.  Law  &  Eq.  338.  And  in  an  action  logg  v.  Denslow,  14  Conn.  411.  Keeping 
brought  for  the  price  of  goods  sold  or  ser-  a  warranted  article  for  a  length  of  time 
vices  performed,  the  defendant  may  reduce  without  objection,  and  selling  part,  is  evi- 
tho  damages  by  showing  a  breach  of  war-  dcnce  tending  to  prove  that  it  corresponded 
ranty  on  the  part  of  the  plaintiff.  Allen  with  the  warranty.  Prosser  i\  Hooper,  1 
V.  Hooker,  25  Verm.  137.  Moore,   106.     But  the  delay  must  taJce 

{g)  Thus,  in  Milner  v.  Tucker,  1  C.  &  place  after  the  discovery  of  the  deficiency 

P.  15,  a  person  contracted  to  supply  a  m  the  goods.     Clements  i?.  Smith's  Ad- 

chandelicr,   sufficient  to  light  a    certain  ministrators,  9  Gill,  156. 
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If  a  vendor,  who  has  sent  goods  to  a  purchaser  at  a  distance, 
jfinds  that  the  purchaser  is  insolvent,  he  may  stop  the  goods  at 
any  time  before  they  reach  the  purchaser.  This  right  is  called 
the  right  of  stoppage  in  transitu. 

This  right  exists,  strictly  speaking,  only  when  the  vendor  has 
parted  with  the  goods.  If  they  have  never  left  his  possession, 
he  has  a  lien  on  them  for  the  full  payment  of  their  price ;  but 
not  this  right  of  stoppage.  (A) 

Insolvency  is  necessary  to  create  this  right;  but  it  is  not 
perfectly  well  settled  what  constitutes,  for  this  purpose,  insol- 
vency. It  would  seem,  however,  that  it  should  be  not  merely 
a  general  inability  to  pay  one's  debts ;  but  the  having  taken 
the  benefit  of  an  insolvent  law,  or  a  stoppage  of  payment,  or  a 
failure  evinced  by  some  overt  act.  (i)     Or,  as  it  *has  been  de- 


(A)  Parks  v.  Hall,  2  Pick.  212.    As  to  paj  debts;  and  in  a  mercantile  sense,  a 

the  difference  between  these  rights,  see  stoppage  of  payment,  or  failure  In  one's 

McEwan   v.   Smith,   2  House  of  Lords  circumstances,  as  evinced  by  some  overt 

Cases,  309.     See  also,  Gibson  r.  Carruth-  act.     That  a  technical  insolvency  is  suffi- 

ers,  8  M.  &  W.  321 ;  Jones  v.  Bradner,  cient  to  authorize  the  exercise  of  the  right 

10  Barb.  193.  of  stoppage  in  transitu  has  always  been 

(i)  In  Rogers  t?.  Thomas,  20  Conn.  54,  conceded.  That  it  is  not  indispensable 
Storrs,  J.,  on  the  meaning  of  the  phrase  for  that  purpose  is  equally  clear.  Mr. 
insolvency,  said :  "  The  cases  on  this  Smith,  in  his  Compenaium  of  Mercantile 
subject  generally  mention  insolvency  as  Law^  p.  549,  n„  expresses  his  belief  that 
one  of  the  conditions  on  which  the  right  merchants  have  very  generally  acted  as 
of  stoppage  in  transitu  accrues ;  bnt  they  if  the  right  to  stop  goods  was  not  post- 
are  whollv  silent  as  to  what  constitutes  poncd  till  the  occurrence  of  insolvency  in 
such  insolvency ;  and  therefore  its  sense,  the  technical  sense,  and  pertinently  adds  : 
as  thus  used,  is  to  bo  gathered  from  the  '  The  law  of  stoppage  in  transitu  is  as  old, 
circumstances  of  the  cases.  For  it  is  a  it  must  be  recollected,  as  1670,  on  the2l8t 
term  which  is  psed  with  various  meanings,  of  Marcb,  in  which  year  Wiseman  v.  Van- 
In  a  technical  sense  it  denotes  the  ha\'ing  deput  was  decided ;  so  that  if  insoivencv  is 
taken  the  benefit  of  an  insolvent  law ;  in  to  be  taken  in  a  technical  sense,  the  Taw 
the  popular  sense,  a  general  inability  to  of  stoppage  in  transitu  has  been  varying 
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fined,  '^  an  inability. to  pay  one's  debts  in  the  ordinary  course  as 
persons  generally  do."  (j) 

The  mere  insolvency  or  bankruptcy  of  the  vendee  will  not, 
per  se^  amount  to  a  stoppage  in  transitu;  for  there  mast  be  some 
act  on  the  part  of  the  consignor,  indicative  of  his  intention  to 
repossess  himself  of  the  goods,  (k)  But  if  it  was  ever  con- 
sidered necessary  for  the  consignor,  or  some  one  in  his  behalf, 
to  take  actual  possession  of  the  goods,  in  order  to  perfect  and 
execute  his  right,  that  doctrine  is  now  exploded.  Notice  of  the 
consignor's  claim  and  purpose  given  to  the  carrier  before  de* 
livery  is  sufficient.  (/)     This  notice  and  •demand  on  behalf  of 

with  the  varied  eDactments  of  the  Icgis-  Law,  130,  n.    Hence,  it  appears  that  the 

laturo  reganling  it.'      That  stoppage  of  authorities   and    text-writers  fbrnish   no 

payment  amounts  to  insolvency  for  this  support  to  the  claim  that  a  mere  general 

Eurposc  is  assumed  in  many  of  the  cases,  inability    to  par  debts,    unaccompanied 

ord  Ellenboroiujhf  in  Ncwson  v.  Thorn-  with  any   visible  change  in  the  circum- 

ton,  6   East,  17,  places  the  right  of  the  stances  of  the  debtor,  constitutes  insol- 

vcndor  to  stop  the  property  on  the  '  inaol-  vcncy,  in  such  a  sense  as  to  confer  the 

vencif  *  of  the  consignee,  where  there  had  right  of  stoppage  in  transitu,"    But  see 

been  only  a  stoppage  of  payment  by  the  Hays  v.  Mouille,   14  Penn.  St.  R.  51  ; 

vendee,   when  notice  was  given  to  the  Biddlecombe  (7.  Bond,  4  Ad.  &  El.  333; 

carrier,  by  the  vendor,  to  retain  the  goods.  Naylor  u.  Denni,  8  Pick.  205  ;  Chandler 

In  Venue  i;.  Jewell,  4   Camp.  31,  the  v,  JTulton,  10  Texas,  2. 
terms  used  were,  '  stopped  payment.'  See        (j)  Thompson  v.  Thompson,  4  Cosh, 

also,  Dixon  v.  Yates,  5  B.  &  Ad.   313.  134;  Shore  v.  Lucas,  3   I>.  &  R.  218; 

We  have  been  able  to  find  no  case  in  Bayly  v.  Schofield,  1  M.  &  S.  338 ;  Se- 

which  the  right  of  stoppage  in  transitu  has  comb  v.  Nutt,  14  B.  Monroe,  326. 
been  either  sanctioned  or  attempted  to  be        (^*)  ^  Kent's  Com.  543.     But  the  right 

justified  on  the  ground  of  the  msolvency  exists  only  in  cases  of  insolvency  of  the 

of  the  vendee,  where  there  was  not  a  tech-  vendee.     The  Constantia,  6  Rob.  Adm. 

nical  insolvency,  or  a  stoppage  of  pay-  321. 

ment,  or  failure    in  circumstances,  evi-        (/)  Litt  &.  Cowley,  7  Taunt.  169;  Hoist 

denccd  by    some    overt  act ;    and    Mr.  v.  Pownal,  1   £sp.  240 ;  Newhall  v.  Var> 

Blackbni-n,  in  his  Treatise  on  the  Con-  gas,   13   Maine,  93.      Notice  should  bo 

tract  of  Sale,  p.  130,  where  this  subject  is  given,  it  seems,  to  the  carrier,  middleman, 

very  minutely  examined,  says,  that  there  or  other  person  having  at   the  time  the 

seems  to  have  been  no  such  case ;  and  actual  custody  of  the  goods ;  or  given  to 

adds,  that  although  the  text-books  and  such  a  person,  that  it  may  reach  the  car- 

dicta  of  tlie  judges  do  not  restrict  the  use  ricr  before  delivery.    Mottram  v.  Heyer, 

of  the  term  *  insolvent,'  or  '  failed  in  his  5  Penio,  629.     But  in  Bell  v.  Moss,  5 

circumstances,'  to  one  who  has  stopped  Whart.  189,  it  was  given  to  the  assignees 

payment,  there   must  be  great  practical  of  the  consignee,  who  had  become  insol- 

difficulty  in  establishing  the  actual  insol-  vent,  and  was  held  sufficient.    In  Northey 

vency  of  one  who  still  continues  to  pay  v.  Field,  2  Esp.  613,  the  demand  was  on 

his  way ;  and  as  the  carrier  obeys  the  the  officer  of  the  custom-house,  where  the 

stoppage  in  transitu  at  his  peril,  if  the  con-  goods  were  stored.     Whitehead  v.  Ander- 

signee  be  in  fact  solvent,  it  would  seem  no  son,  9  M.  &  W.  518,  is  an  important  case 

unreasonable  rule  to  require,  that  at  the  upon  this  point.     There  it  is  hdd  that  a 

time  the  consignee  was  refused  the  goods,  notice  of  stoppage  in  transitu,  to  be  effect- 

he  should  have  evidenced  his  insolvency  ual,  must  be  given  either  to  the  iiereon 

by  some  overt  act.     Mr.   Smith,  in   his  who  has  the  immediate  custody  of  the 

work  which  has  been  mentioned,  clearly  goods,  or  to  the  principal  whose  ser\'ant 

favors  the    same   view.      Comp.    Merc,  has   the  custody,  at    such  a  time,  and 
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the  consignor  need  not  be  made  by  any  peraoa  specially  au- 
thorized for  that  purpose ;  it  may  be  made  by  a  general  agent 
of  the  consignor  ;  or  even  by  a  stranger,  if  it  be  ratified  by  the 
vendor  before  the  delivery  to  the  vendee,  (m)  But  a  ratification 
of  a  notice  and  demand  by  an  unauthorized  person,  not  made 
until  after  delivery  to  the  vendee,  will  not  suffice,  (n) 

The  question  has  been  raised  when  the  insolvency  may  take 
place,  in  order  to  give  this  right ;  that  is,  whether  the  right 
exists  by  reason  of  an  insolvency  before  the  sale ;  and  it  was 
held  that  the  insolvency  must  take  place  between  the  time  of 
the  sale  and  that  of  the  exercise  of  the  right  of  stoppage,  (o) 

nnder  such  circumstances,  as  that  he  that  right  of  lien  confirm  the  views  which 
may  by  the  exercise  of  reasonable  dili-  we  havt)  expressed  as  to  the  meaning  of 
gence  communicate  it  to  his  ser\'ant,  in  insolvency  as  applied  to  the  right  of  stop- 
time  to  prevent  the  delivery  to  the  con-  pBge,  after  the  iranntus  has  commenced, 
signee.  Therefore,  where  timber  was  The  same  equitable  principle  which  au- 
sent  from  Quebec,  to  be  delivered  at  Port  thorizes  a  retention  of  the  possession  in 
Fleetwood  in  Lancashire,  a  notice  of  stop-  the  one  case,  and  a  recovery  of  it  in  the 
page  given  to  the  shipowner  at  Montrose,  other,  would  seem  to  authonze  the  latter, 
while  the  goods  were  on  tlieir  voyage,  where  the  insolvency  occurred  after  the 
whereupon  he  sent  a  letter  to  await  the  sale  and  before  the  forwarding  of  the 
arrival  of  the  captain  at  Fleetwood,  di-  property.  The  right  of  stopping  it  after 
recting  him  to  deliver  the  cargo  to  the  the  iransitus  has  commenced  may  not, 
agents  of  the  vendor  —  was  held  not  to  therefore,  be  limited  to  the  case  where 
be  a  sufficient  notice  of  stoppage  in  transitu,  insolvency  occurs  after  it  has  left  the 
(m)  Whitehead  v.  Anderson,  9  M.  &  possession  of  the  vendor,  but  may  ex- 
W.  518;  Bell  v.  Moss,  5  Whart.  189;  tend  to  cases  where  it  occurred  at 
Newhall  v.  Vargas,  13  Maine,  93.  any  time  after  the  sale.  However 
{n\  Bird  r.  Brown,  4  Exch.  R.  786.  that  may  be,  we  are  clear  that  it 
(o)  Rogers  r.  Thomas,  20  Conn.  53,  a  must  occur  after  the  sale.  In  favor  of 
very  able  case  on  this  point.  As  this  this  position  there  is  the  same  argument, 
qn^tion  seems  to  have  been  firet  raised  from  an  entire  absence  of  authority  against 
in  this  case,  we  give  the  language  of  Storra,  it,  as  was  derived  from  that  source  on  the 
J. :  "  The  remaining  inquiry  respects  the  point  which  wo  have  iust  considered  ;  and 
time  when  such  insolvency  must  occur,  in  it  applies  with  equal  force.  We  find  no 
order  to  confer  this  right.  On  this  point  decided  case  in  which  the  right  in  ques- 
we  are  of  opinion  that  it  is  not  sufficient  tion  has  been  sanctioned,  excepting  where 
it  exists  when  the  sale  takes  place,  but  the  insolvencv  occurred  subsequent  to  the 
that  it  must  intervene  between  the  sale  sale.  And  although  the  language  of  the 
and  the  exercise  of  such  right.  It  is  well  courts  may  sometimes  seem  to  import 
settled,  that  after  the  sale,  and  before  the  that  the  right  exists,  irrespective  of  the 
vendor  has  taken  any  steps  to  fonvard  time  when  the  insolvencv  took  place,  it  is 
the  property  to  the  vendee,  the  former  quite  plain  that,  applying  their  exprcs- 
has  a  lien  upon  it,  by  virtue  of  which  he  sions  to  the  cases  they  were  considering, 
may,  on  the  occurrence  of  the  insolvency  and  which  did  not  involve  this  point,  they 
of  the  latter,  retain  the  goods  in  his  pos*  were  not  intended  to  have  that  construc- 
gession,  as  a  security  for  the  price.  This  tion.  But  in  most  of  the  decided  cases 
is  a  strictly  analogous  right  to  that  of  on  this  subject  it  will  be  seen  that  their 
stopping  them  after  they  have  been  for-  language  is  most  unequivocal,  and  in 
warded,  and  while  they  are  on  their  way  terms  limits  the  right  of  stoppage  to 
to  the  vendee,  and  depends  on  the  same  cases  of  bankruptcy  or  insolvency,  occur- 
principles.  And  it  may  bo  here  remarked,  ring  while  the  goods  are  in  transitu,  and  of 
that  the  cases  decided  on  the  subject  of  course  after  the  sale." 
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It  has  been  much  disputed,  and  may  not  yet  be  entirely  settled, 
whether  this  is  a  right  to  rescind  the  sale,  (p)  or  only  an  exten- 
sion of  the  common-law  lien  of  the  seller,  (q)  The  difference  is 
important.  If  stoppage  in  transitu  rescinds  the  sale,  the  vendor 
thereby  takes  possession  of  the  goods  as  his  own,  and  has  no 
claim  on  the  purchaser  for  the  price.  But  if  it  be  only  the  ex- 
ercise of  a  right  of  lien,  then  the  property  in  the  goods  remains 
in  the  purchaser  or  those  who  represent  him,  and  the  right  to 
the  price  of  the  goods  remains  with  the  vendor,  (r)  Therefore, 
if  the  vendor  now  sells  them,  it  must  be  as  any  one  may  sell  on 
which  he  has  a  lien  to  secure  an  unpaid  debt;  if  they  bring 
more  than  the  debt  he  must  account  for  the  surplus ;  if  they 
briqg  less,  he  may  demand  the  balance  from  the  purchaser,  (s) 
"  'This  question  has  been  much  agitated ;  but  w^e  think  the 
strongly  prevailing  authority  and  reason  are  in  favor  of  its  being 
an  exercise  of  a  lien  by  the  seller,  and  not  a  rescission  of  the 
sale.  Doubtless  there  are  difficulties  attendant  upon  either 
view  of  this  question.  Thus,  it  may  be  said  that  a  seller  cannot 
retain  a  lien  who  has  parted  with  his  possession.  And  then 
the  right  would  be  considered  rather  as  a  quasi  lien;  or,  in 
other  words,  the  right  of  stoppage  in  transitu  is  mestsured  and 


(p)  This  question  was  much  discnsscd  before  it  was  applied  by  the  common-law 

in  Clay-  v.  Harrison,  10  B.  &  C.  99,  but,  courts.      See  Wiseman  r.   Vandeput,  2 

accordmg  to  a  dictum  of  Parkcy  J.,  in  Vem.  203 ;  Snee  v.  Prescot,  1  Atk.  246 ; 

Stephens  V,  Wilkinson,  2  B.  &  Ad.  323,  D'Aquila  v.  Lnmbert,  2  Eden,  75,  AmU. 

not  decided.   See  Wilmburstr.  Bowkcr,  5  399.    In  the  following  cases  this  right  has 

Bing.  N.  C.  547  ;  Edwards  v.  Brewer,  2  been  considered  not  a  rescission  of  the  sale, 

M.  &  W.  375 ;  Key  v.  Cotesworth,  14  E.  but  merely   an    extension    of  the    lien. 

L.  &E.  435.   The^old  case  of  Langfort  ».  Wentwortfi  i».  Outhwaite,   10  M.  &  W. 

Tiler,  1  Salk.  113,  permitting  the  vendor  436  ;  Bloxam  v.  Sanders,  4  B.  &  C.  941 ; 

to  resell  the  goods,  seems  to  proceed  upon  Jordan  v.  James,  5  Ham.  88 ;  liowley  v. 

the  ground  of  a  rescission  of  the  contract.  Bigelow,  12  Pick.  307 ;  Newhall  v.  Var- 

The  history  and  character  of  this  right  gas,  13  Maine,  93, 15  Maine,  315;  Rogere 

was  much  discussed  in  Lord   Abinger's  v.  Thomas,  20  Conn.  53;    Gwynne,  er 

judgment  in  Gibson  v.  Carruthers,  8  Si.  &  parte^  12  Ves.  379;  Martindale  r.  Smith, 

W.  336.    And  see  Wentwortli  r.  Oath-  1    Q.  B.  389;    Chandler  v.  Fulton,  10 

waitc,  10  M.  &  W.  451.  Tex.  2. 

(q)  The  weight  of  authority,  as  well  as  (r)  There  would  seem  to  be  no  doubt 

the  reason  of  the  thing,  is  decidedly  in  that  the  vendor  may  sue  for  the  price  of 

favor  of  considering  the  right  as  an  exten-  the  goods,  notwithstanding  he  has  stopped 

sion  of  the  common-law  lien  for  the  price,  them  in  transitu,  provided  he  is  ready  to 

or,  as  Lord  Kenyon  observed  in  Hodgson  deliver  them  on   demand   and  payment. 

V.  Loy,  7  T.  R.  445,  "  an  equitable  lien  Kymer  v.  Suwercropp,  1  Camp.  109. 

adopted  by  the  law,  for  .the  purpo^se  of  (s)    This  was  distinctly  adjudged  in 

substantial  justice."    And  it  seems  that  Newhall  v.  Vargas,  15  Maine,  314,  a  very 

the  right  was  first  introduced  into  equity  able  case  on  this  subject. 
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governed  as  to  its  effect  and  consequences,  rather  by  the  rules 
of  law  applicable  to  lien  than  by  those  which  would  belong  to 
a  rescission  of  the  sale.  Perhaps  the  difference  of  opinion  on 
this  subject  may  be  attributed  in  some  degree  at  least  to 
the  difference  in  the  circumstances  of  the  cases  in  which  the 
question  has  arisen.  Thus,  if  there  has  been  a  complete  sale  of 
a  specific  chattel,  agreeably  to  a  specific  order  of  the  purchaser, 
the  property  in  the  chattel  would,  it  should  seem,  pass  thereby 
to  the  purchaser,  subject  only  to  the  exercise  of  the  seller's  lien 
for  the  price.  And,  in  such  a  case,  the  exercise  of  the  right  of 
stoppage  would  revest  in  the  seller  only  the  possession^  just  as 
it  was  when  he  sent  the  goods  away ;  that  is,  subject  to  the 
property  in  the  purchaser,  and  only  for  the  purpose  of  restoring 
and  making  effectual  the  seller's  lien.  But,  on  the  other  hand, 
if  A  should  send  to  B  an  order  for  a  certain  quantity  of  goods 
of  a  certain  kind  or  description,  and  B  should  procure  goods 
which  he  supposed  answerable  to  the  order,  and  send  them  to 
A,  and  should  then  hear  of  the  failure  of  A,  and  thereupon  stop 
the  goods  on  their  passage,  B's  rights  might  become  the  same 
as  if  he  had  never  sent  the  goods  ;  and  the  property  would  re- 
main in  him,  because  they  had  never  been  accepted  by  A,  and 
now  never  could  be.  (t)  Still,  however,  we  think  there  is  a 
strong  tendency  in  the  courts  both  of  England  and  this  country, 
to  treat  the  right  of  stoppage  in  transitu  as  the  exercise  of  a 
lien. 

In  some  respects  it  is  treated  as  an  absolute  lien,  and  on  this 
ground  denied  to  exist  at  all,  where  it  cannot  exist  as  a  *lien. 
Thus  it  is  said  that  this  right  belongs  only  to  one  who  sokl  the 
goods,  or  had  distinctly  the  property  in  them  ;  and  not  to  one 
who  has  himself  only  a  lien  on  them,  as  a  bailee  who  has  a 
lien  for  work  done,  or  the  like ;  for  when  such  a  party  sends  the 
goods  away  from  him  he  parts  with  the  possession,  and  his  own 
lien  ceases,  (u) 

It  is  indeed  quite  well  settled,  that  the  right  of  stoppage  in 
transitu  exists  only  between  vendor  and  vendee,  or  between 

(0  Soe  Clay  v.  HAirison,  10  B.  &  C.        (u)  Sweet  v.  Pjm,  1  East,  4. 
99,  and  note  to  that  case ;  James  v.  Grif- 
fin, 2  M.  &  W.  523,  632,  Parke,  B. 
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persons  standing  substantially  in  that  relation.  A  mere  surety 
for  the  price,  upon  whom  there  is  no  primary  liability  to  pay 
for  the  goods,  cannot  stop  them  upon  the  insolvency  of  the 
vendee  merely  to  secure  himself  from  loss,  (v)  But  if  the  con- 
signor is  virtually  the  vendor,  he  may  exercise  the  right  Thus, 
if  a  person  in  this  country  should  send  an  order  to  his  corre- 
spondent in  Paris  to  procure  and  ship  to  him  certain  goods, 
which  the  latter  should  procure  on  his  owncredity  without  nam- 
ing the  principal,  and  ship  to  him  at  the  original  price,  adding 
only  his  commission,  he  would  be  considered  as  an  original 
vendor,  so  far  at  least  as  to  give  him  the  right  of  stoppage 
in  transitu,  (w)  if  not  for  all  purposes.  So  a  principal  who 
consigns  goods  to  his  factor  upon  credit  may  stop  them  on  the 
factor's  insolvency,  (x)  The  right  of  stoppage  in  transitu  is  not 
confined  to  a  sale  of  goods.  A  person  remitting  money  on  a 
particular  account,  or  for  a  particular  purpose  may  stop  the 
same  on  hearing  of  the  insolvency  of  the  consignee,  (y)  The 
fact  that  the  accounts  between  the  consignor  and  consignee  are 
unadjusted,  rendering  it  uncertain  whether  there  is,  or  will  be,  a 
balance  due  the  consignor,  will  not  prevent  the  consignor  from 
exercising  this  right,  (z)  But  goods  shipped  to  pay  a  precedent 
and  existing  debt  cannot  be  stopped  on  the  insolvency  of  the 
consignee,  (a)  A  consignor  may,  however,  'exercise  this  right, 
although  he  has  received  a  bill  of  exchange  for  the  goods  and 
indorsed  it  over ;  (b)  or  even  if  he  has  received  actual  payment 
for  a  part  of  the  goods,  (c) 


i; 


fv)  Siffkin  v.  Wray,  6  East,  371.  said  ihat  tho  consignor  need  not  tender 

\w)  Feisc  V.  Wray,  3  East,  93.  back  the  bill.    Edwards  v.  Brewer,  2  M. 

ix)  Kinloch  v.  Craig,  3  T.  R.  119.  &  W.  375 ;  Havs  ir.  MouUle,  14  Pcnn.  St. 

(y)  Smith  v.  Bowles,  2  Esp.  578.  Aliter  R.  48.    But  of  this  we  should  have  some 

upon  a  general  remittance  from  a  debtor  doubts, 
to  his  creditor  on  account  of  his  debt.  (c)  Hodgson  v.  Loy,  7  T.  R.  440 ;  New- 

{z)  Wood  V.  Jones,  7  P.  &  R.  126;  hall  v.  Vargas,  13  Maine,  93.  —  Quten, 

Vertue  v.  Jewell,  4  Camp.  31.  whether  in  uioso  States  where  a  negotiable 

(a)  Wood  V,  Roach,  1  Yoates,  177,  2  bill  or  note  is  considered  prima  fade  as 

Dallas,  180;  Summeril  v.  Elder,  1  Binn.  payment,  such  a  bill  or  note,  given  for 

106 ;  Clark  v.  Mauran,  3  Paige,  373.  the  whole  price,  would  defeat  the  right  of 

(6)  And  this  is  true  although  the  bills  stoppage  ?      See  Chapman  v.   Searic,  3 

are  not  yet  mature.    Newhallt'.  Vai^gas,  Pick.  38;  Hntchins  v.   Olcutt,  4  Verm. 

13  Maine,  93  ;  Bell  u.  Moss,  5  Whart.  649 ;  White  v.  Dougherty,  Mart.  &  Yeiig. 

189 ;  Feise  v.  Wray,  3  East,  93;  Jenkyns  309.     See  Homcastle  v.  Farran,  3  B.  & 

V.  Usbome,  7  M.  &  G.  678,  698 ;  Donath  Aid.  497  ;  Banney  v,  Poyntz,  4  B.  &  Ad. 

V,  Broomhead,  7  Barr,  301.    And  it  is  568. 
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It  is  often  important,  and  sometimes  difficult  to  determine 
whether  the  goods  which  it  is  sought  to  stop  are  still  in  Iran" 
situ,  (d)  The  general  rule  is,  that  they  are  so  not  only  while  in 
motion,  and  not  only  while  in  the  actual  possession  of  the  car- 
rier, (although  he  was  appointed  and  specified  by  the  con- 
signee,) but  also  while  they  are  ^deposited  in  any  place  distinctly 
connected  with   the   transmission  or  delivery  of  them,  (e)    or 


(d)  If  part  of  the  goods  have  been  de-  of  part,  to  take  possession  of  the  whole, 
livcred,  the  rest  may  nevertheless  bo  but  to  separate  that  part,  and  take  posses- 
stopped.  Buckley  r.  Fumiss,  17  Wend,  sion  of  it  alone.  In  Crawshay  v.  Eades,  1 
504.  So  held  where  the  goods  were  sep-  B.  &  C.  181,  A  delivered  a  quantity  of  iron 
arated,  and  one  wagon-load  had  been  de-  to  be  conveyed  to  B  the  vendee.  The  car- 
livered  before  the  rest  arrived.  See  also  rier  landed  a  part  of  the  iron  onB's  wharf, 
Hanson  y.  Meyer,  6  East,  614.  In  Tan-  when  learning  that  B  had  stopped  payment, 
ner  v.  Scovell,  14  M.  &  W.  28,  goods  he  reloaded  the  same  on  his  barge,  and  car- 
were  shipped  for  London,  and  were  landed  ried  the  whole  to  his  own  premises.  Held 
at  a  wharf  and  entered  on  the  wharfinger's  that  the  vendor  might  stop  all  the  goods, 
books  in  the  consignor's  name  ;  he  had  also  the  carrier  having  a  lien  on  the  whole  for 
given  the  vendee  an  order  for  their  deliv-  his  freight,  and  as  he  had  shown  no  assent 
ery,  under  which  he  had  received  and  sold  to  their  delivery  without  payment  of  his 
the  greater  part ;  keldy  notwithstanding  the  lien,  no  part  of  the  goods  ever  came  into 
transiUa  of  the  rest  might  bo  arrested.  On  the  possession  of  the  vendee.  See  on  this 
the  other  hand,  in  Hammond  v.  Anderson,  subject  also.  Miles  v.  Gorton,  2  Cr.  &  M. 
4  B.  &  P.  69,  the  vendor  and  vendee  both  504 ;  Dixon  v.  Yates,  5  B.  &  Ad.  313. 
lived  in  the  same  town ;  and  the  goods  lay  (e)  This  point  was  much  discussed  in 
at  the  wharf  of  a  thii*d  person.  The  Sawyer  v.  Joslin,  20  Verm.  172.  There 
vendee  having  received  an  order  for  the  the  goods  were  shipped  at  Troy,  N.  Y., 
delivery  of  the  property,  went  to  the  directed  to  the  purchaser  at  Vergennes, 
wharf,  weighed  the  whole,  and  took  away  a  Vt.  They  were  landed  upon  the  wharf  at 
part ;  it  was  hdd  that  the  vendor  had  then  Vergennes,  half  a  mile  from  the  purchaser's 
no  right  to  stop  the  remainder.  So  in  place  of  business.  The  purchaser's  goods 
Slubcy  V.  Heyward,  2  H.  Bl.  504,  the  were  usually  landed  at  the  same  place,  and 
whole  property  arrived  at  the  port  of  de-  it  was  not  customary  for  the  wharfinger, 
livery;  the  consignees  entered  the  whole  or  the  carrier,  or  any  one  for  them,  to  have 
<iargo  at  the  custom-house ;  they  also  re-  any  care  of  the  goods  after  they  were 
moved  a  part  before  the  consignor  attempted  landed ;  but  the  consignee  was  accustomed 
to  stop  the  goods.  It  was  heid  too  late,  to  transport  the  goods  from  the  wharf  to 
See  also  Jones  v.  Jones,  8  M.  &  W.  431 ;  his  place  of  business,  as  was  also  the  cus- 
Bunney  v.  Poyntz,  4  B.  &  Ad.  571,  where  torn  with  other  pei-sons  having  goods  land- 
part  delivery  of  a  portion  of  a  haystack,  ed  there.  The  goods  while  on  the  wharf 
with  intent  to  separate  that  from  the  were  not  subject  to  any  lien  for  freight  or 
remainder,  was  hda  not  sufficient.  A  valid  charges ;  it  was  held  that  a  delivery  on  the 
stoppage  of  part  of  the  goods  fonvanled  wharf  was  a  constructive  delivery  to  the 
under  an  entire  contract  will  not  abrogate  vendee,  and  that  the  right  of  stoppage  was 
the  etfcct  of  an  actual  or  constructive  pos-  gone  when  the  goods  were  landed.  The 
session  acquired  by  the  consignor  of  the  cases  on  this  point  were  thus  classified  by 
residue.  Wentworth  v.  Outhwaite,  10  M.  //a//,  J.,  who  delivered  the  opinion  of  the 
&  W.  436,  a  very  important  case.  The  court :  "  The  cases  cited  and  relied  upon 
dictum  of  Taunton  J  J.,  m  Betts  i'.  Gibbins,  by  the  plaintiff's  counsel,  where  the  transit 
2  Ad.  &  El.  57,  that  a  partial  delivery  is  was  held  not  to  have  terminated,  will,  I 
priind  facie  a  delivery  of  the  whole,  has  think,  all  bo  found  to  fall  within  one  or 
been  denied.  See  Tanner  ?».  Scovell,  14  the  other  of  the  following  classes:  —  1. 
^f.  &  W.  37.  This  seems  to  have  been  Cases  in  which  it  has  been  held  that  the 
mainly  on  the  ground  that  it  was  not  in-  right  of  stoppage  existed,  where  the  goods 
tended  \iy  the  vendee,  by  taking  possession  were  originally  forwarded  on  board  of  a 
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rather,  while  in  any  place  not  actually  or  constructively  the 
place  of  the  consignee,  or  so  in  his  possession  or  under  his  con- 
trol, that  the  putting  them  there  implies  the  intention  of  deliv- 
ery. Thus,  if  goods  are  lodged  in  a  public  warehouse  for  non- 
payment of  duties,  they  are  not  in  the  possession  of  the  vendee, 
and  the  vendor  may  stop  them.  (/)  So  where  goods  are  still 
in  the  custom-house,  the  right  to  stop  them  is  not  defeated, 
although  the  vendee  has  paid  the  freight,  the  goods  having  been 
not  entered  through  loss  of  the  invoice,  (g)  The  entry  of  the 
goods  without  payment  of  duties  is  not  a  termination  of  the 
transit.  (A) 

•They  are  in  transit  until  they  pass  into  the  possession  of  the 
vendee.  But  this  possession  may  be  actual  or  constructive. 
The  doctrine  that  the  goods  must  come  to  the  "  corporal  touch  " 
of  the  vendee,  as  was  once  said  by  Lord  Kenyon,  has  long 
since  been  exploded,  (i)  Thus,  suffering  the  goods  to  be  marked 
and  resold,  and  marked  again  by  the  second  purchaser,  has  been 

ship  chartered  by  the  vendee.    2.  Where  the  consignor  had  a  right  to  stop  them, 

the  delivery  of  the  goods  to  the  vendee  has  See    other    instances    in    Richardson    r. 

been  deemed  incomplete,  by  reason  of  his  Goss,  3  B.  &  P.  127 ;  Loeschman  v.  Wil- 

refusal  to  accept  them.    3.'  Where  goods  liaras,  4  Camp,  181  ;  Mills  v.  Ball,  2  B. 

remained  in  the  custom-honse,  subject  to  a  '&  P.  457  ;  Rowe  v.  Pickford,  1   Moore, 

government  bill. for  duties.      4.    Where  526;  Leeds  v.  Wright,  3  B.  &  P.  320  ; 

they  were  still  in  the  hands  of  the  carrier,  Marshall  v.  Fall,  9  Louis.  Ann.  Reps.  92. 
or  wharfinger,  as  his  agent,  subject  to  the        (f)  Northey  v.  Field,  2  Esp.  613 ;  Nix 

carrier's  lien  for  freights.     5.  Where  the  r.  Olive,  cited  in  Abbott  on  Shipping,  490 ; 

goods,  though  arrived  at  their  port  of  do-  Mottram  v,  Heyer,  5  Denio,  629,  opinion 

livery,  were  still  on  shipboard,  or  in  the  of  the  Chancellor. 

hands  of  the  ship's  lighterman,  to  be  con-  {g)  Donath  v.  Brownhead,  7  Barr,  301. 
veyed  to  the  wharf.  6.  Where  the  goods  (hS  Mottram  v,  Heyer,  5  Denio,  629,  1 
had  performed  part  of  their  transit,  but  Demo,  483,  an  important  case.  The  de- 
were  in  the  hands  of  a  middleman,  to  fendants  were  merchants  in  New  York, 
be  forwarded  on  by  other  carriers."  They  ordered  the  plaintiff:;  to  send  them 
Tucker  v.  Humphery,  1  M.  &  P.  378,  is  from  England  a  case  of  hardware.  It  ar- 
an  important  case.  '  There  goods  were  rived  April  7,  when  the  bill  of  lading  was 
shipped  on  board  a  vessel  addressed  to  delivered  to  the  plaintiffs,  and  the  freight 
the  defendant's  wharf  for  one  Gilbert.  An  paid.  On  the  9th  the  goods  were  mt^ned 
invoice  was  sent  to  Gilbert,  stating  that  at  the  custom-house,  and  carried  from  the 
the  goods  were  bought  and  shipped  for  ship  t^  the  public  store.  While  there,  and 
him,  and  on  his  account  and  risk;  and  before  the  duties  were  paid,  the  defendants 
in  the  ship's  manifest  they  were  marked  to  became  insolvent,  and  the  plaintiffs  de- 
be  delivered  "to  order.''  Before  the  ar-  manded  of  them  the  goods.  They  refused 
rival  of  the  vessel  the  purchaser  became  to  deliver  them,  and  afterwards  paid  the 
bankmpt,  and  after  the  vessel  reached  the  duties,  and  removed  them  to  their  store, 
wharf,  but  before  the  goods  were  landed.  It  was  hdd  that  the  demand  was  not  suf- 
they  were  claimed  by  a  person  on  behalf  ficient  to  revest  the  title  in  the  plaintiffs, 
of  the  consignor,  and  they  were  delivered  (i)  Wright  v.  Lawes,  4  Esp.  82  ;  Mot- 
to him.  In  an  action  by  the  assignees  of  tram  u.  Heyer,  1  Denio,  483. 
the  consignee  to  recover  the  goods,  Ac/rf, 

[508] 


CH.  VI.]  STOPPAGE  IN  TRANSITU.  •485 

considered  a  constructive  delivery,  (j)  So,  a  delivery  by  the 
vendor,  to  the  vendee,  of  the  key  of  the  vendor's  warehouse, 
where  the  goods  are  stored,  announts  to  a  delivery,  (k)  So,  de- 
manding and  marking  the  goods  by  the  vendee's  agent  at  the 
inn  where  the  goods  arrived  at  their  destination.  (/) 

If  the  carrier,  by  reason  of  an  arrangement  with  the  con- 
signee, or  for  any  cause,  remains  in  possession,  but  holds  the 
goods  only  as  the  agent  of  the  consignee,  and  subject  to  his 
order,  this  is  the  possession  of  the  consignee,  (m)  Yet,  even  •in 
cases  where  an  existing  usage  authorizes  a  carrier  to  retain  the 
goods  in  his  hands  as  security  for  his  whole  claim  against  a 
consignee,  the  consignor  may  still  stop  them  as  in  transitu^  and 
take  them  from  the  carrier,  by  paying  to  him  the  amount  due 
specifically  for  the  carriage  of  those  goods,  (n)  And  the  master 
of  a  ship  chartered  wholly,  or  even  owned  by  the  consignee, 
may  nevertheless  be  a  carrier  in  whose  hands  the  consignor 
may  stop  the  goods,  if  the  goods  are  to  be  delivered  finally  to 
the  charterer  himself,  (o) 

(/)  Stovcld  V.  Hughes,  14  East,  308.  an  agreement  to  this  effect  1)etween  the 

(k)  So  thought  Lord  Kenyon  himself  in  carrier  and  the  purchaser.     This  was  the 

Ellis  V.  Hunt,  3  T.  R.  468.  usual  course  of  business  between  tliem. 

(/)  Ellis  V.  Hunt,  3  T.  R.  464.     So  if  It  was  held  that  the  carrier  bccamo  the 

the  vendor  agree  to  let  the  goods  lie  in  his  warehouseman  of  the  purchaser,  upon  the 

warehouse,  for  a  short  time,  although /rce  goods  being  deposited  there,  and  that  the 

of  rentj  and  to  accommodate  the  ycndce.  vendor's    right   of   stoppage  was    gone. 

Barrett  v.  Goddard,  3  Mason,  107.    But  And  the  case  waa  likened  to  Foster  v, 

see  Townley  r.  Crump,  4  Ad.  &  El.  58,  Frampton,  6  B.  &  C.  107,  9  D.  &  R.  108, 

contra.     So  if  rent  be  paid.     Hurry  r.  where  the  vendee  desired  the  carrier  for 

Mangles,  1  Camp.  452.     So  ddtvering  to  his  own  convenience  to  let  the  goods  re- 

thc  vendee  a  bill  of  parcels,  with  an  order  main  in  his  warehouse  until  he  received 

on  the  store-keeper  for  the  delivery  of  the  further  directions ;  and  also  took  home 

goods.    Hollingsworth  r.  Napier,  3  Caines,  samples  of  the  goods ;  but  before  the  bulk 

1 82.     But  quare,  see  post.     So,  giving  an  was  removed  ho  became  insolvent ;  hdd, 

order  by  the  vendor  to  the  keeper  of  a  that  the  right  of  stoppage  in  transitu  was 

warehouse,  for  the  delivery  of  the  goods,  gone.     Scott  v.  Pettit,  3  B.  &  P.  469,  was 

Harman  v.  Anderson,  2  Camp.  243.     See  decided  on  the  same  principle.     Goods 

also,   Frazer  v.   Hilliard,  2   Strob.   309.  were  sent  from  Manchester  directed  to  the 

Delivery  to  a  mercantile  house,  merely  purchasers  at  London ;  but  in  pursuance 

for  transmission  to  the  vendee,  by  a  for-  of  a  general  order  from  the  buyer  to  the 

warding  house,  does  not  take  away  the  seller  were  sent  to  the  warehouse  of  the 

right  of  stoppage.    Hays  v.  Mouille,  14  buyer's  packer,  and  by  the  warehouseman 

Penn.  St.  R.  48.  were  booked  to  the  buyer's  account,  and 

(»i)  This  principle  is  well  illustrated  by  the  warehouseman  unpacked  them.  The 
the  case  of  Allan  v.  G ripper,  2  Cr.  &  Jer.  transitus  was  held  at  an  end  when  the 
218,  2  Tyrwh.  217.  The  goods  were  con-  goods  reached  the  warehouse, 
vcyed  by' a  carrier  by  water,  and  deposited  (n)  Oppenheim  r.  Russell,  3  B.  &  P. 
in  the  carrier's  warehouse,  to  be  delivered  42,  a  very  excellent  case  upon  this  sub- 
thence  to  the  purchaser  or  his  customers,  ject. 
as  they  should  be  wanted,  in  pursuance  of        (o)  Stubbs  v.  Lund,  7  Mass.  453,  rec(^. 
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So,  if  by  the  bill  of  lading  the  goods  are  deliverable  to  the 
order  of  the  consignor  or  his  assigns,  the  property  therein  does 

nizes  this  principle.    There  the  vendors  were  to  be  conveyed  to  the  freighter  in 
resided  in  Liverpool,  England;  the  ven-  England.    It  was* ^e/(/,  that  the  delivery 
dees  in  America.    The  goods  were  de-  on  board  the  vessel  was  not  a  final  de- 
livered on  board  the  vendees*  own  ship,  livery,  and  that  the  goods  might  be  stopped 
at  Liverpool,  and  consigned  to  them  or  on  the  way ;  and  on  the  same  ground  as 
assigns,  for  which  the  master  had  signed  before  stated  that  they  "  were  in  their  pas- 
bills  of  lading.    The  vendors,  hearing  of  sage  or  transit  from  the  consignor  to  the 
the  insolvency  of  the  vendees  before  the  consignee.**    The  distinction  alluded  to  in 
vessel  left  Liverpool,  refused  to  let  the  the  next  note,  was,  however,  fully  recog- 
vessel  sail,  claiming  a  right  to  stop  the  nized.    See  also,  Coxo  v.  Hai'dcn,  4  East, 
goods,  and  that  they  had  not  reached  their  211.    Kewhall  v.  Yaxgas,  Id  Maine,  93, 
destination.     The  right  of  stoppage  was  is  also  a  clear  illustration  of  the  rule  of 
allowed,  mainly,  it  seems,  on  the  ground  the  text.  The  purchaser  lived  in  America ; 
that  the  goods  were,  bv  the  bills  of  lading,  the  consignor  in  Havana.     The  former 
to  be  transported  to  die  vendees,  and  were  sept  his  own  vesseL  to  Havana  for  a  cargo 
in  transit  until  they  reached  them ;  but  of  molasses,  which  was  shipped  on  board 
it  was  thought  that  if  the  goods  had  been  the  vessel,  consigned  to  the  vendee,  and 
intended  for  some  foreign  market,  and  to  be  delivered  to  him  at  his  port  of  resi- 
never  designed  to  reach  any  possession  of  dence ;  it  was  held  that  the  vendor  had  the 
the  purchasers,  more  than  tney  then  had  right  to  stop  the  goods  at  any  time  before 
at  the  time  of  their  shipment,  the  case  they  came  into  the  actual  possession  of 
would  be  different,  and  the  transit  in  such  the  vendee,  and  the  case   of  Stubbs  r. 
a  case  would  be  considered  as  ended.  Lund  was    fully  approved.      See    also, 
Parsons,  C.  J.,  thus  laid  down  the  law  on  Thompson  v.  Trail,  2  C.  &  P.  334 ;  Buck- 
this  point:  *•  In  our  opinion  the  true  dis-  ley  t?.  Fumiss,  15  Wend.  137,  17  Wend, 
tinction  is,  whether  any  actual  possession  504.     The  case  of  Boliu  v.  HuiTnagle,  I 
of  the  consignee  or  his  assigns,  after  the  Rawle,  I ,  seems  in  direct  conflict  with 
termination  of  the  voyage,  bo  or  be  not  these  authorities,  and  we  think  cannot  bo 
provided  for  in  the  bills  of  lading.    When  supported.      But    see    Van    Casteel    r. 
such  actual  possession,  after  the  termina-  Booker,  2  Exch.  708,  opinion  of  Parkr, 
tion  of  the  voyage,  is  so  provided  for,  then  B.     The  recent  case  of  Turner  v.  The 
the  riglit  of  stopping  in  transitu  remains  Trustees  of  Liverpool  Docks,  in  the  Ex- 
after  the  shipment.    Thus,  if  goods  are  chequer  Chamber,  6  E.  L.  &  £.  507,  is  an 
consigned    on  credit,  and  delivered  on  important  cose  on  this  point.    There  A. 
board  a  ship  chartered  by  the  consignee,  &  Co.,  residing  in  Charleston,  America, 
to  be  imported  by  him,  the  right  of  stop-  consigned,  cotton  to  B.  &  Co.,  living  at 
j>ing  in  transitu  continues  after  the  ship-  Liverpool,  and  delivered  it  on  B.  &  Co.'s 
ment,  (3  East,  381,)  but  if  the  goods  are  own  vessel  at  Charleston,  taking  a  bill  of 
not  to  bo  imported  by  the  consignee,  but  lading  to  deliver  to  their  order  or  their 
>to  be  transported  from  the  place  of  ship-  assigns,  they  paying  no  freight,   "  being 
.ment  to  a  foreign  market,  the  right  of  otvner^s  property."    The    consignors    in- 
stopping  in  transitu  ceases  on  the  ship-  dorsed  the  bill  to  the  "  Bank  of  Liverpool 
ment,  the  transit  being  then  completed ;  or  order."    The  consignees  became  bank- 
■because  no  other  actual  possession  of  the  rupt  before  the  cotton  arrived  at  Liverpool, 
goods  by  the  consignee  is  provided  for  in  The  consignors,  on  its  arrival,  claimed  to 
the  bills  of  lading,  which  express  the  terms  stop  the  cargo  in  transitu.    The  assignees 
of  the  shipment.'*    The  court  in  this  case  in  bankruptcy  claimed  the  cotton,  as  hav- 
rely  upon  Bohtlingk  v.  Inglis,  3  East,  381,  ing  been  so  completely  delivered  as  to  vest 
where  a  person  in  England  chartered  a  in  the  bankrupts  as  soon  as  it  was  put  on 
ship  to  go  to  Russia,  and  bring  home  board   their    own    vessel    at  Charleston 
goods  from  his  correspondent  there,  the  specially  appointed    by  tliem    to   bring 
goods  to  make  a  complete  cargo.     The  home  such  cargo.      Pattesony  J.,   said: 
vessel  proceeded  to  Russia,  and  the  corre-  "  There  is  no  doubt  that  the  delivery  of 
spondent  shipped  the  goods  ordered  at  the  goods  on  board  the  purchaser's  own  ship 
risk  of  the  freighter,  and  sent  him  the  in-  is  a  delivery  to  him,  unless  the  vendor 
Yoicd  Jmd  biUs  of  lading.    The  goods  protects  himself  by  special  terms  restrain- 
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not  pass  to  the  consignee,  so  as  to  defeat  this  right,  although 
they  may  be  delivered  on  board  the  consignee's  own  vessel,(/7) 
and  although  the  bill  of  lading  expressed  that  the  consignee 
was  to  pay  no  freight,  the  goods  "  being  owner's  property."  (q) 
But  it  might  be  otherwise  if  it  appeared  by  the  bill  of  lading 
that  the  goods  were  put  on  board  to  be  carried  for  and  on  ac- 
count and  risk  of  the  consignee,  (r)  So  if  the  goods  are  intended 
for  a  market  foreign  to  the  residence  of  the  consignee,  and  never 
designed  to  come  into  the  actual  possession  of  the  charterer, 
then  it  would  seem  that  a  delivery  on  board  of  the  vessel, 
whether  owned  or  hired  by  the  purchaser  or  not,  has  been  held 
final,  and  the  right  of  stoppage  in  transitu  gone.  (5). 

ing  the  effect  of  such  delivery.    In  the  and  the  right  of  the  Tendor  to  stop  in 

present  case  the  vendors,  by  the  terms  of  transitu  was  at  an  end."    In  Yalpy  v. 

the  bill  of  lading,  made  the 'cotton  deliver-  Gibson,  4   C.  B.  837,  it  was  held  that  if 

able  at  Liverpool  to  their  order  or  assigns,  goods  are  sold  to  be  shipped  to  some  ul- 

and  therefore  there  was  not  a  delivery  of  timate  destination,  of  whicli  the  vendor 

the  cotton  to  the  purchasers  as  owners,  had  knowledge,  but  were  first  to  go  into 

although  there  was  a  delivery  on  board  the  hands  of  an  agent  of  the  purchaser, 

their  ship.     Tlie  vendors  still  reserved  to  and  there  await  the  purchaser's  orders,  the 

themselves,  at  the  time  of  the  delivery  to  right  of  stoppage  tn  transitu  was  deter> 

the  CA})tam,  a  jus  disponendi  of  the  goods,  mined  on  delivery  to  such  agent.     See 

which  he   by  signing  the  bill   acknowl-  also  the  still  later  case  of  Cowos-jee  v. 

edged."    See  also,  fillershaw  r.  Magniac,  Thompson,  5  Moore,  F.  C.  165.    There 

6  £xch.  570,  note ;  Van  Casteel  v.  Book-  goods  contracted  to  be  sold  and  delivered 

er,  2  Exch.  691 ;  Wait  t;.  Baker,  id.  1 ;  *'  free  on  board,"  to  be  paid  for  by  cash 

Mitchel  V.  Ede,  11  Ad.  &  El.  888;  Jen-  or  bills,  at  the  option  of  the  purchasers, 

kyns  V.  Brown,   14  Q.  B.  496 ;  Key  r.  were  delivered  on  board,   and    receipts 

Cotesworth,  14  E.  L.  &  E.  435;  Aguin*e  taken  from  the  mate  by  the  lighterman 

V.  Parmelcc,  22  Conn.  473.  employed  by  the  sellers,  who  handed  the 

ip)  Wait  V.  Baker,  2  Exch.  1.  same  over  to  them.     The  sellers  apprised 

(7)  Turner  v.   Trustees  of  Liverpool  the  purchasers  of  the  delivery,  who  elected 

Pocks,  6  E.  L.  &  £.  507.  to  pay  for  the  goods  by  a  bill,  which  the 

(r)   Van  Casteel  v.  Booker,  2  Exch.  sellers  having  drawn,  was  duly  accepted 

691-708 ;  Wilmshurst  v.  Bowker,  7  M.  &  by  the  purchasers.     The  sellers  retained 

G.  882;  Jcnkyns  v.  Brown,  19  Law  J.  the  mate's  receipts  for  the  goods,  but  the 

Bep.  (N.  S.)  Q.  B.  286,  14  Q.  B.  496.  master  signed  the  bill  of  lading  in  the 

(»)  This  distinction  is  fully  supported  purchasers'  names,  who,  while  the  bill 

by  Fowler  v.  Kymer,  cited  in  3  East,  396,  they  accepted  was  running,  hecarao  insol- 

and    recognized    in   Stnbbs  v.  Lund,  7  vent.     In  such  circumstances,  held  by  the 

Mass.  457  ;  Newhall  v,  Vaqjas,  13  Maine,  Judicial  Committee  of  the  Privy  Council, 

93.     Rowley  v.  Bigelow,   12  Pick.  308,  (reversing  the  verdict  and  judgment  of  the 

supports  the  same  view.    The  court  there  Supreme  Court  at  Bombay,)  that  trover 

said :  "  Wo  think  it  very  clear,  that  a  de-  would  not  lie  for  the  goods,  for  that  on 

livery  of  the  corn  on  board  of  a  vessel  their  delivery  on  board  the   vessel  tiiey 

appointed  by  the  vendee  to  receive  it,  not  were  no  lon^^er  in  transitu^  so  as  to  be 

for  the  purpose  of  transportation  to  hira,  stopped  by  the  sellers  ;  and  that  the  rc- 

or  to  a  place  appointed  by  him,  to  be  de-  tention  of  the  receipts  by  the  sellers  was 

livered  there  for  his  use,  but  to  be  shipped  immaterial,  as  after  their  election  to  be 

by  such  vessel,  in  his  name,  from  liis  own  paid  by  a  bill,  the  receipts  of  the  mate 

place  of  residence  and  business,  to  a  third  were  not  essential  to  the  transaction  bc- 

persoD,  was  a  termination  of  the  transit,  tween  the  seller  and  purchaser. 
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As  the  goods  may  pass  constructively  into  the  possession  of 
the  consignee,  so  they  may  be  transferred  by  him  before  they 
reach  him,  in  such  a  way  as  to  destroy  the  consignor's  right  of 
stoppage  in  transitu.  This  may  be  done  by  an  indorsement 
and  delivery  of  the  bill  of  lading.  This  instrument  is  now,  (as 
we  had  occasion  to  say  in  an  earlier  part  of  this  work,)  (/)  by 
the  custom  of  merchants,  which  is  adopted  by  the  courts,  and 
made  a  rule  of  law,  regarded  as  negotiable ;  or,  more  accurately 
speaking,  as  quasi  negotiable,  its  indorsement  and  delivery 
operating  as  a  symbolic  delivery  of  the  goods  mentioned  in 
it.  (w).  And  such  transfer,  *if  it  is  in  good  faith  and  for  a 
valuable  consideration,  passes  the  property  to  the  second  ven- 
dee, who  holds  it  free  from  the  right  of  the  original  vendor  to 
stop  the  goods  in  transitu,  {v)     But  a  second  vendee,  to  whom 

(/)  See  antey  p.  *240.  that,  in  itself,  the  indorsement  of  a  bill  of 
(u)  Small  v.  Moates,  9  Bin^.  574 ;  lading  was  no  transfer  of  the  property ^ 
Dixon  V,  Yates,  5  B.  &  Ad.  313 ;  Jenkyns  though  it  might  operate,  as  other  instru- 
V.  Usbome,  7  M.  &  Gr.  678.  The  case  of  ments,  as  evidence  of  the  transfer." 
Thompson  v.  Dominy,  14  M.  &  W.  402,  (v)  The  leading  case  on  this  subject  is 
shows  that  the  mere  indorsement  of  a  bill  Lickbarrow  v.  Mason,  first  decided  in  the 
of  lading  does  not  authorize  the  indorsee  King's  Bench,  1787,  and  reported  in  2  T. 
to  bring  a  suit  in  his  own  name  against  R.  63,  and  from  thence  earned  to  the  Ex- 
the  signers,  for  their  failure  to  deliver  the  chequer  Chamber,  where,  in  1790,  the  de- 
goods  according  to  its  terms  ;  it  would  not  cision  below  was  reversed  ;  reported  in  1 
be  correct,  therefore,  to  consider  such  bills  H.  Bl.  357.  The  record  was  thence 
riegoliable  exactly,  although  they  have  removed  into  the  House  of  I^rd:?,  where 
sometimes  been  so  called,  (see  Berkley  v.  the  judgment  of  the  Exchequer  Chamber 
Watling,  7  Ad.  &  El.  29;  Bell  v.  Moss,  was  itself  reversed,  and  &  venire  de  novo 
5  Whart.  189,  205,)  but  rather  that  an  awarded  in  June,  1793.  Buller's  able 
indorsement  of  such  bill  would  amount  to  opinion  before  the  House  of  Lortls  is  re- 
a  symhoiical  delivery.  And  if  there  were  ported  in  6  East,  21,  note.  The  cause 
also  a  bona  fde  sale  accompanying  the  was  again  tried  before  the  King's  Bench 
transfer,  the  right  of  the  vendor  to  stop  in  in  1794,  at  the  head  of  which  iJord  Ken- 
transitu  is  gone.  Newsom  v.  Thornton,  6  yon  had  in  the  mean  time  been  placed, 
East,  41,  shows  this.  There  Lord  Ellen-  and  decided  in  the  same  manner  as  in 
borough,  C.  J.,  said :  "A  bill  of  lading  1787,  when  the  case  was  first  before  them, 
indeed  shall  pass  the  property  upon  a  bond  If  a  writ  of  error  was  iigain  brought,  it 
fide  indoi-scmcnt  and  delivery,  where  it  is  was  probably  abandoned,  as  no  further 
.intended  so  to  operate,  in  the  same  man-  report  of  the  case  appears.  A  clear  and 
ner  as  a  direct  delivery  of  the  goods  them-  succinct  history  of  the  law  on  this  point  is 
selves  would  do,  if  so  intcnaed.  But  it  given  in  Abbott  on  Shipping,  471.  The 
couinot  oj>erate.  further."  Lawrence,  J.,  case  of  Lickbarrow  v.  Mason  is  to  be 
added  :  '^  In  Lickbarrow  r.  Mason,  some  understood  as  deciding  only,  that  if  there 
of  the  judges  did  indeed  liken  a  bill  of  has  been  an  actual  and  bond  Jide  sale  of 
lading  to  a  bill  of  exchange,  and  con-  goods  by  the  consignee,  the  consignor 
sidered  that  the  indorsement  of  the  one  cannot  stop  them,  if  the  purclia^cr  of  the 
did  convey  the  property  in  the  goods  in  consignee  has  also  taken  an  assignment 
the  same  manner  as  the  indorsement  of  to  himself  of  the  original  bill  of  lading 
the  other  conveyed  the  sum  for  which  it  from  the  consignor  to  the  consignee.  The 
was  drawn.  But  in  the  Exchequer  Cham-  mere  assignment  of  a  bill  of  lading,  not 
ber  there  was  much  argument  to  show  based  on  an  actual  sale  of  the  goods,  it  is 
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the  bill  of  lading  is  not  transferred,  or  not  so  transferred  as  to 
carry  good  title,  and  who  neglects  to  take  actual  or  construc- 
tive possession,  is  in  no  better  position  than  the  first  vendee, 
under  whom  he  claims ;  and  the  goods  may  be  taken  from  him 
by  the  first  vendor,  on  the  insolvency  of  the  first  vendee.  And 
if  the  bill  of  lading  be  so  transferred  and  indorsed  by  way  of 
pledge  to  secure  the  consignee's  debt,  the  consignor  does  not 
lose  entirely  his  right  to  stop  the  goods  in  transitu,  but  holds  it 
•subject  to  the  rights  of  the  pledgee.  That  is,  he  may  enforce 
his  claim  to  hold  the  surplue  of  the  value  of  the  goods,  after 
the  pledgee's  claini  is  satisfied ;  and  he  holds  this  surplus  to 
secure  the  debt  of  the  consignee  to  him.  (w)  But  the  pledgee's 
claim,  which  the  consignor  is  thus  bound  to  recognize,  would 
not  be  for  a  general  balance  of  account ;  but  only  for  the  spe- 
cific advances  made  upon  the  security  of  that  particular  bill  of 
lading.  And  therefore,  by  paying  or  tendering  that  amount, 
the  consignor  acquires  the  right  of  retaking  all  the  goods,  (x) 
And  if  the  pledgor  had  pledged  some  of  his  own  goods,  to- 
gether with  those  of  the  consignor,  the  latter  would  have  a 
right  to  insist  upon  the  appropriation  of  all  the  pledgor's  own 
goods  towards  the  claim  of  the  pledgee,  before  any  of  the  goods 
contained  in  the  bill  of  lading..  (^) 

It  is  said  that  the  exercise  of  this  right  is  an  act  so  far  ad- 
verse to  the  vendee,  that  if  the  goods  be  stopped  by  virtue  of 
an  agreement  between  the  buyer  and  seller,  it  is  no  longer  a 
stoppage  in  transitu;  but  either  a  cancelling  of  the  sale  by 

believed,  would  not  destroy  the  vendor's  point.   It  is  there  Ae/rf  that  the  indorsement 

right.     The  delivery  of  a  bill  of  ladinj?  and  delivery  of  a  bill  of  lading,  or  the  de- 

merely,  the  same  being  in  the  hands  of  livery  without  indorsement,  if  by  the  terms 

the   original   consignee,   unindorsed,  will  of  tlie  bill  the  property  is  to  be  delivered 

not,  of  course,  inteHerc  witli  the  vendor's  to  a  particular  person,   amounts    to    a 

right  of  stoppage.    Tucker  v.  Humphrey,  transfer  of  the  property,  but  not  to  defeat 

4  Bing,  516,  1  M.  &  P.  894,  Parke,  J.  the  vendor's  right  of  stoppage  before  the 

And  a  fortiori,  the  delivery  to  the  vendee  goods  came  actually  into  tlie  possession  of 

of  a  mere  shipping  note  of  the  goods,  or  the  vendee.    But  goods  at  -sea  may  be 

a  delivery  order  for  them,  instead  of  a  bill  sold,  bnd  if  the  bill  of  lading  is  indorsed, 

of  lading.    Jcnkyns  v.  Usbome,  7  M.  &  the  right  to  stop  in  transitu  is  gone.    -See 

Gr.  678 ;  Akerman  v,  Humphrey,  1  C.  &  also  Rvbcrg  r.  Snell,  id.  403,  and  Gur- 

P.  53;  McEwan  ».  Smith,  13  Jurist,  265,  ney  v.  iBehrcnd,  25  E.  L.  &  E,  128. 

2  House  of  Lords  Cas.  309 ;  Townley  v.  (w)  In  re  Westzinthus,  5  B.  &  Ad.  817 ; 

Crump,  4  Ad.  &  El.  58.     See,  however,  Chandler  v.  Fulton,  10  Tex.  2. 

Hollingsworth  v.  Nupier,  3  Caines,  182.  (x)  Spaulding  v.   Ruding,   6  Beavan, 

In  Walter  v.  Ross,  2  Wash.  C.  C,  R.  283,  376. 

is  an  excellent  summary  of  the  law  on  this  (^)  In  re  Westzinthus,  5  B.  &  Ad.  817. 
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mntual  consent,  or  a  reconveyance  by  the  buyer,  (a)  And  it 
then  becomes  in  some  cases  a  question  of  considerable  diffi- 
culty, whether  the  buyer  can  dispossess  himself  of  the  goods, 
or  of  his  right  to  them,  for  the  benefit  of  the  seller ;  or  must 
hold  them  as  a  part  of  the  funds  to  which  his  creditors  •gener- 
ally may  look.  The  principle  which  must  decide  such  a  ques- 
tion would  seem  to  be  this:  if, the  sale  is  so  far  complete  that 
the  property  in  the  goods  has  passed  to  the  buyer,  and  the  seller 
has  become  his  creditor  for  the  price,  the  buyer  can  have  no 
more  right  to  give  to  the  seller  security  or  satisfaction  or  other 
benefit  from  those  goods  than  from  any  others  which  he  may 
possess.  But  so  long  as  the  transaction  is  incomplete,  the 
buyer  may  warn  the  seller  of  the  danger  of  going  on  with  it, 
and  may  aid  him  in  the  use  of  all  legal  means  to  arrest  the 
transaction  where  it  stands,  and  so  save  to  him  his  property,  (b) 

(a)  This  qacstion  was  raised  in  Ash  v.  of  the  vendee  will  not.    They  can  take 
Putnam,  1  Hill,  302.     So  in  Naylor  v.  no  more  rights  than  the  yendee  himself 
Dennie,  8  Pick.  198,  the  same  question  had.    Smith  o,  Goss,  1  Camp.  282  ;  Back- 
was  examined.    It   was  there  said  that  ley  v.  Fumiss,  15  Wend.  137;  Naylorr. 
although  the  right  of  stoppage  in  transitu  Dennie,  8  Pick.  198. 
is  adverse  to  the  consignee,  that  means  (b)  In  Smith  v.  Field,  5  T.  B.  402,  it 
only  that  it  cannot  be  exercised  under  a  was  said  that  a  contract  of  sale  might  be 
title  derived  from  the  consignee ;  not  that  rescinded  by  the  consent  of  yendor  and 
it  must  be  exercised  in  hostility  to  him.  vendee,  before  the  rights  of  others  were 
And  this  right  of  stoppage  is  not  defeated,  concerned.    But  where  the  vendee  wished 
merely  because  the  consignee  gives  the  to  return  the  goods,  and  the  vendor  insti- 
consignor  a  writing  declaring  tlmt  he  re-  tuted  an  attachment  to  attacli  tliem  in  the 
yokes  the  order  for  the  goods,  and  will  hands  of  the  packer  as  the  property  of  the 
not  receive  them,  and  requests  the  carrier  vendee,  it  was  considered  as  an  election 
to  deliver  them  to  the  consignor.    If  the  by  the  former  not  to  rescind  the  contract ; 
consignor,  therefore,  without  regard  to  any  and  the  vendee  afterwards  havine  become 
such  rescission  of  the  sale  by  the  con-  bankrupt,  the  vendor  was  not  aUovred  to 
sijgnce,   duly  exercise  his  right,  no  pre-  recover  the  goods  in  trover  against  the 
vious  attachment  by  the  creditors  of  the  packer.    In  Salte  v.  Field,  id.  211,  goods 
consignee,  made  during  their  transit,  can  were  bought  by  vendee's  agent,  and  lodged 
be  set  np  to  defeat  it.    The  consignor  may  in   the  hands    of  the    vendee's    packer, 
rely  upon  his  original  property  in  the  While  there,  they  were  attached  as  the 
goods,  and  not  upon  any  transfer  or  re-  property  of  the  vendee   by  some  of  his 
conveyance  by  the   vendee.  —  It  is  per-  creditors.     The  vendee  ha5  in  fact  conn- 
fectly  well  settled  that  the  mere  sale  of  termandcd  the  purchase  by  letter  to  his 
the  goods  by  the  vendee  during   their  agent,  written  before  the  delivery  of  the 
transit,  unaccompanied  with  any  indoi'se-  goods  to  the  packer,  though  not  received 
mcnt  or  delivery  of  a  bill  of  lading,  &c.,  until  afterwards.    7/eW,  tlie  vendor  assent- 
will  not  defeat  the  consignor's  right  of  ing  to  take  back  the  goods,  that  llie  prop- 
stoppage.     Craven   v.  Ryder,   6   Taunt,  erty  revested  in  him,  and  the  attiichment 
433;  Whitehouse  v.  Frost,  12  East,  614;  was  avoided.     See  Atkin  v,  Barwick,  1 
Stovcld  V.  Hughes,  14  East,  308;  Miles  Strange,  165  ;  Harmani;.  Fishar,  1  CoMrp. 
V.   Gorton,  2  Cr.  &  M,  504 ;   Dixon  v.  125 ;  Alderson  v.  Temple,  4  Burr.  2239. 
Yates,  5  B.  &  Ad.  339 ;  Stanton  v.  Eager,  The  consent  of  the  vendor  to  retake  the 
16  Pick.  467.    A  fortiori,  an  attachment,  goods  is,   however,  essential,  where  the 
or  seizure,  on  execution,  by  the  creditors  sale  has  been  completed  by  actual  de- 
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liverj.    Salte  v.  Field,  5  T.  R.  211.    See  Greenl.  (Bennett's  ed.)  277,  it  is  said  that 

Richardson  v.  Gross,  3  B.  &  P.  119 ;  Bar-  where  parties  agree  to  rescind  a  sale,  the 

tram  v.  Farcbrdthcr,  Danson  &  Lloyd,  same  formalities  of  delivery,  &c.,  are  neces- 

42.    Such  consent  may  be  inferred  by  the  sary  to  revest  the  property  in  the  original 

jury,  if  the  vendor  use  and  offer  the  prop-  vendor,  which  were  neoessaty  to  pass  it 

erty  again  for  sale,  althoagU  when  ho  re-  from  him  to  the  vendee.    See  also  Lan- 

ceived  it  back  he  said  he  would  keep  it  fear  v.  Sumner,  17  Mass.  110;  Miller  v. 

"  without  prejudice."    Long  v.  Preston,  2  Smith,  1  Mdson,  437. 
M.  &  P.  262.    In  Quincy  r.  Tilton,  5 
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CHAPTER  VII. 

HIRING   OP   CHATTELS. 

Goods  are  often  hired  in  connection  with  real  estate ;  as 
where  one  hires  a  house  with  the  furniture  therein,  or  a  room  with 
its  furniture.  But  although  the  clauses  respecting  such  hire  of 
chattels  may  form  a  part  of  a  contract  concerning  real  estate, 
they  are  construed  and  governed  by  the  principles  of  the  law  of 
personalty.  Much  the  greater  number  of  questions  which  arise 
from  the  hiring  or  letting  to  hire  of  chattels  are  determined  as 
questions  of  bailment ;  and  may  be  discussed  to  most  advan- 
tage when  we  come  to  that  subject 

It  sometimes  happens  'that  parties  seek  to  give  to  other  con- 
tracts the  appearance  of  a  contract  to  hire ;  or  that  they  wish 
to  make  use  of  a  contract  to  hire,  for  purposes  usually  accom- 
plished by  other  means.  Thus,  suppose  a  person  about  to  open 
a  boarding-house,  and  needing  furniture,  and  proposing  to  buy 
the  same  in  whole  or  in  part  upon  credit  The  seller  is  willing 
to  trust,  if  he  can  have  the  security  of  the  property  itself;  but  if 
he  does  this  by  sale  and  mortgage  back,  it  must  be  recorded, 
and  an  equity  of  redemption  attaches.  To  avoid  this,  he  makes 
a  lease  of  the  furniture  to  the  other  party,  say  for  one  year,  and 
the  lease  contains  a  provision  that  the  lessee  may  buy  the  same 
by  paying  a  certain  price  therefor,  at  certain  times.  The  lessee 
takes  the  property  into  his  house,  and  a  creditor  without  notice 
attaches  it  as  his  property.  The  question  has  sometimes  arisen 
under  these  circumstances,  whether  this  is  not  in  law  a  sale 
with  mortgage  back ;  and  whether  the  attempt  of  the  parties  to 
avoid  the  notice  of  record,  with  the  permission  of  the  original 
owner  to  let  the  proposed  purchaser  take  open  possession  with- 
out giving  any  notice  of  his  rights,  does  not  lay  him  open  to 
lose  the  property  if  a  bond  fide  creditor  of  the  *hirer  takes  it  by 
attachment.  The  question  is  one  of  mixed  law  and  fact.  We 
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do  not  think  that  the  law  attaches  to  such  a  transaction  an  ab- 
solute presumption  of  fraud ;  and  unless  the  circumstances  are 
such  that  the  jury  can  infer  fraud  from  them,  actual  or  construc- 
tive, the  title  of  the  original  owner  of  the  furniture  would  pre- 
vail. This  question  has  arisen  once  or  twice  at  nisi  prius,  but 
we  do  not  know  that  it  has  been  authoritatively  decided  by 
courts  of  law,  sitting  in  bank. 

VOL.  I.  44  [  517  ] 
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CHAPTER    VIII. 

GUARANTY  OR  SURETYSHIP. 

Sect  I.  —  Wliot  is  a  Guarcmty, 

Originally,  the  words  warranty  and  guaranty  were  the 
same ;  the  letter  g^  of  the  Norman  French,  being  convertible 
with  the  w  of  the  German  and  English,  as  in  the  names  Wil- 
liam or  Giiillaume.  They  are  now  sometimes  "used  indiscrim- 
inately ;  but,  in  general,  warranty  is  applied  to  a  contract  as  to 
the  title,  quality,  or  quantity  of  a  thing  sold,  which  we  have 
already  considered  under  the  head  of  sales ;  and  guaranty  is  held 
to  be  the  contract  by  which  one  person  is  bound  to  another,  for 
the  due  fulfilment  of  a  promise  or  engagement  of  a  third  party. 
And  this  we  shall  now  consider.  • 

In  general,  a  guaranty  is  not  negotiable,  nor  in  any  way  trans- 
ferable, so  as  to  enable  an  action  to  be  maintained  upon  it  by 
any  other  person  than  him  with  whom  the  contract  is  made,  (c) 

(c)  True  v.  Fuller,  21  Pick.  140 ;  Tyler  a  guaranty  given  by  the  assignor  of  a  bond 

V.  Binncy,  7  Mass.  479;  Lamourieux  v.  runs  with  it  into  whosesoever  hands  it  may 

Hewitt,  5  Wend.  307  ;  Springer  v.  Hutch-  come,  and  the  guarantor  cannot  be  a  wit- 

inson,  19   Maine,  359;  McDoal  v,   Yeo-  ncss.     See  Mc£&ren  v.  Watson,  26  Wend, 

mans,  8  Watts,  361  ;  Canfield  r.  Vaughn,  425  ;  Adams  r.  Jones,  12  Pet.  207 ;  Wal- 

8   Martin,   682;    Upham   v.  Prince,   12  ton  r.  Dodson,  3  C.  &  P.  163;  Bradley 

Mass.  14;  Miller  v.  Gaston,  2  Hill,  188;  v.  Cary,  8  Greenl.  (Bennett's  ed.)  234; 

Watson  V.  McLaren,  19  Wend.  557.     Al-  Phillips  t;.  Batcman,  16  East,  356.    K  a 

though  the  instrument  may  be  in  the  form  guaranty  is  directed  to  a  particular  house, 

of  a  guaranty,  yet  if  it  contain  in  itself  all  by  name,   and    another    house   Advance 

the  elements  of  a  negotiable  promissory  goods  upon  it,  they  have  no  claim  upon  the 

note,  it  is  then  negotiable.     See  Ketchell  guarantor.    Bleeker  v.  Hyde,  3  McLean, 

r.  Bums,  24  Wend.  4.56.     In  this  case  the  279;  Grant  v.   Naylor,  4    Cranch,   224. 

instrument  was  as  follows  :  "  For  and  in  And  if  the  letter  of  guaranty  is  addressed 

consideration  of  thiity-one  dollars  and  fifty  to  two  persons  and  received  and  acted 

cents  received  of  B.  F.  Spencer,  I  hereby  upon  by  one  only,  the  guarantor  is  not 

guarantee  the  payment  and  collection  of  bound.     Smith  v.  Montgomery,  3  Texas, 

the  within  note  tohim  or  Nearer.    Auburn,  199;  Myers  r.  Edge,  7  T.  R.  254.    But 

Sept.  25, 1837."    (Signed)  Thomas  Bams,  where  the  guaranty  is  addressed  to  no 

And  it  was  hdd  ncgotiai^le.    In  Reed  v.  person  in  particular  it  laoj  be  acted  upon 

Garvin,  12  S.  &  R.  100,  it  was  held  that  by  any  one,  and  if  such  appear  to  be  the 
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It  is  a  promise  to  pay  the  debt  of  another ;  but  *the  guarantor 
may  be  held,  although  no  suit  could  be  maintained  upon  the 
original  debt ;  and  such  guaranty  may  have  been  required  for 
the  very  reason  that  the  original  debt  could  not  be  enforced  at 
law;  as  where  the  guarantor  promises  to  be  responsible  for 
goods  to  be  supplied  to  a  married  woman,  (d)  or  to  be  sold  to 
an  infant,  not  being  necessaries,  (e)  But  where  the  original 
debt  is  not  enforceable  at  law,  the  promise  to  be  responsible  for 
it  is  considered,  for  some  purposes,  as  direct  and  not  collateral ; 
as,  in  fact,  the  original  promise.  (/)  But  if  an  infant  purchase 
necessaries,*and  give  a  promissory  note  signed  by  himself,  and 
by  another  as  surety,  who  pays  the  note,  such  surety  can  recover 
the  amount,  so  paid,  of  the  infant,  (g-)     In  general,  the  liability 

intention  of  the  parties,  goods  maj  be  for  the  payment.    In  this  case  nothing  was 

famished  bj  several  different  dealers  on  paid  at  the  time  by  the  plaintiff.    He  only 

the  faith  of  the  guaranty.    Lowry  v.  Ad-  became  sarety  for  the  payment.     That 

ams,  22  Verm.  160.  was  the  contract  as  agreed  to  by  all  the 

(d)  Sec  Mag^  V.  Ames,  4  Bing.  470 ;  parties.    Had  the  plaintiff  given  his  sole 
Ck>nneratt;.  Goldsmith,  6  Georgia,  14.  note,  the  case  might  have  been  different. 

(e)  See  Conn  v.  Cobom^  7  a,  Hamp.  He  woald  then  have  assnmetf  the  whole  lia- 
868.  bility,  by  the  terms  of  the  agreement,  and 

(/)  Harris  t;.  Huntbach,  1  Burr.  373,  the  goods  have  been  delivered  entirely 

andReidv.  Nash,  there  cited.    See  also,  upon  his  credit.    The  defendant  woida 

Buckmyr  v.  Damall,  2  Ld.  Raym.  1085.  have  had  no  Airther  concern  with  it,  and 

(g)  Conn  v,   Cobum,  7  New  Hamp.  no  right  to  interfere.    But  that  was  not 

368.    In  such  case  the  cause  of  action  the  case  here.  ^The  defendant  had  the 

arises  when  the  surety  pays  the  note,  right  to  pay  and  take  up  the  note  given  bj 

Upon  the  point  whether  such  undertaking  himself  ana  the  plaintiff,  and  he  had  this 

by  the  surety  is  original  or  collateral,  right  only  because  he  was  in  fact  a  debtor. 

Parker,  J.,  observed:  "It  is  very  clear  He  most  unquestionably  had  a  right  tO^ 

that  this  note  cannot  be  regarded  as  an  ex-  pay  a  note  upon  which  ho  was  a  promisor, 

tinguishment  of  the  debt  of  Cobum,  so  as  Suppose  he  had  paid,  whose  debt  would  he 

to  makebim  immediately  liable  to  the  plain-  have  discharged?    If  the  plaintiff's  debt, 

tiff  upon  the  giving  of  the  note.     The  debt  then  he  must  have  had  a  claim  against  the 

arose  by  the  purchase  and  execution  of  plaintiff.    But  no  such  claim  could  have 

the  note.    That  was  the  contract,  that  he  arisen  upon  such  payment.    If  he  had 

should  have  the  goods  on  giving  the  note,  paid,  then  he  would  have  discharged  his 

The  giving  of  a  note,  by  an  infant,  for  a  own  debt.    But  how  could  this  be,  if  his 

debt  due  for  necessaries,  does  not  cancel  debt  had  been  paid  by  the  giving  of  the 

that  debt,  unless  the  note  be  paid  (3  New  note  itself?  Had  the  defendant  paid  the  note 

Hamp.  348);  and  the  giving  of  such  a  no  right  of  action  would  ever  have  accrued 

note,  with  a  surety,   certainly  docs   not  to  the  plaintiff  against  him.     Under  such 

furnish  evidence  that  the  creditor  intended  circumstances  there  is  no  ground  for  the 

to  discharge  the  infant  from  all  responsi-  position  that  the  giving  of  the  note  was  of 

bility  on  account  of  the  demand  due  him  itself  a  payment  -of  the  defendant's  debt, 

by  reason  of  the  articles  furnished.     If  the  so  that  a  cause  of  action  arose  immcdi- 

infant  is   not  liable  on  the  note,  as   he  atcly  to  the  plaintiff  upon  its  execution ; 

would  not  be  if  he  elected  to  avoid  such  and  the  jury  were  correctly  instructed  that 

liability,  an  assumpsit  upon  the  delivery  the   cause  of  action  arose  when  the  de- 

of  the  goods  must  be  considered  as  sub-  fendant  paid  the  money.     Clark  i^.  Fox^ 

sisting  against  him,  and  the  note  of  the  craft,  7  Green.  348."  • 

surety  be  regarded  as  a  collateral  security 
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of  the  *guarantor  is  measured  by  that  of  the  principal,  and  will 
be  so  construed,  unless  a  less  or  a  larger  liability  is  expressly 
assumed  by  the  guarantor ;  as  if  he  guaranteed  payment  of  a 
note  by  an  indorser,  whether  the  indorser  were  notified  or  not 
No  especial  words,  or  form,  are  necessary  to  constitute  a 
guaranty.  If  the  parties  clearly  manifest  that  intention,  it  is 
sufficient;  and  if  the  guaranty  admits  of  more  than  one  inter- 
pretation, and  the  guarantee  has  acted  to  his  own  detriment 
with,  the  assent  of  the  other  party,  as  by  advancing  money,  on 
the  faith  of  one  interpretation,  that  will  prevail,  although  it  be 
one  which  is  most  for  the  interest  of  the  guarantee,  (g)  Still 
the  contract  is  construed,  if  not  strictly,  accurately,  (A)  and  a 
guaranty  of  the  notes  or  debts  of  one,  not  only  does  not  extend 
to  his  notes  given  jointly  with  another,  (i)  but  if  that  one  varies 
his  business  so  as  to  change  his  liability  from  that  which  it  was 
intended  to  guaranty,  it  would  seem  that  the  guarantor  is  dis- 
charged, (j)  And  the  guarantor  who  pays  the  debt  of  his  prin- 
cipal is  entitled  to  all  the  securities  of  the  creditor ;  (k)  and 
equity  will  restrain  a  guarantee  from  enforcing  his  guaranty, 
until  he  has  done  what  is  necessary  to  turn  these  securities  to 
account,  where  he  alone  can  do  this.  (/)  So  if  the  creditor 
agree  with  the  pyncipal  that  the  debt  shall  be  reduced  or 
abated  in  a  certain  proportion,  the  guarantor  consenting,  he 
cannot  hold  the  whole  of  the  original  guaranty,  but  must  per- 
mit that  to  be  abated  or  reduced  in  the  same  proportion,  (m) 
But  after  the  guarantor  has  paid  the  debt,  he  has  no  right  to 
demand  an  assignment  to  himself  of  the  debt,  or  of  the  instru- 
ment -which  creates  or  expresses  the  debt,  if  a  promissory  note, 
bond,  or  the  like,  for  the  very  reason  that  the  debt,  and  with 


(g)  Bell  t>.  Bruen,  1  How.  186;  Law-  Wright  r.  Morley,  11  Ves.  12;  Copis  v. 

rcnce  v.  McCalmont,  2  id.  449  ;  Tatum  v.  Middleton,   T.   &  R.   224  ;   Hodgson  r. 

Bonner,  27  Miss.  760.  Shaw,  3  My.  &  K.  183  ;  Yongo  v.  Rey- 

(/*)  Bigclow  V.  Benton,  14  Barb.  123;  nell,  15  E.'L.  &  E.  237;  McDaniels  i\ 

Ryan  v.  Trustees,  14  III.  20;  Fisher  v.  Flower  Brook  Mafaf.  Oo.  22  Verm.  286; 

Cutter,  20  Missouri,  206.  Grove  v.  Bricn,  1  Maryl.  438  ;  Mathews 

({)  Russell  V.  Perkins,  1  Mason,  368.  v.  Aikin,  1  Comst.  595. 

ij)  Id.;  Wright  v.  Russell,  3  Wils.  (/)  Cottin    v.  Blane,    2    Anst.    544; 

530,  2  Bl.  934 ;  Dry  t;.  Davy,  10  Ad.  &  Wright  v.  Nutt,  3  Bro.  C.  C.  326.  1  IL 

El.  30.  Bl.  137  ;  Wright  v.  Simpson,  6  Ves.  728. 

(A:)  jCraythomo  v.  Swinburne,  14  Ves.  {m)  Bardwellv.  Lydell,  7  Bing.  489. 
162 ;  Parsons  v.  Briddock,  2  Vera.  608  ; 
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it  the  instrament,  has   been  discharged,  and   so  made  of  no 
effect,  (n) 


♦SECTION    II. 

OF  THE  CONSIDERATION. 

Although  the  promise  to  pay  the  debt  of  another  be  in  writ- 
ing, it  is  nevertheless  of  no  force  unless  founded  upon  a  con- 
sideration, (o)  It  is  itself  a  distinct  contract,  and  must  rest 
upon  its  own  consideration;  but  this  consideration  may  be  the 
same  with  that  on  which  the  original  debt  is  founded,  for  which 
the  guarantor  is  liable.  The  rule  of  law  is  this  :  If  the  original 
debt  or  obligation  is  already  incurred  or  undertaken  previous  to 
the  collateral  undertaking,  then  there  must  be  a  new  and  dis- 
tinct consideration  to  sustain  the  guaranty.  (j»)  But  if  the 
original  debt  dr  obligation  be  founded  upon  a  good  considera- 
tion, and  at  the  time  when  it  is  incurred  or  undertaken,  or  be- 
fore that  time,  the  guaranty  is  given  and  received,  and  enters 
into  the  inducement  for  giving  credit  or  supplying  goods,  then 

the  consideration  for  which  the  original  debt  is  incurred,  is  re- 

• 

(r)  Copis  V.  Middleton,  T.  &  R.  224;  tion  is  necessary.  Bailey  v.  Freeman,  11 
Hcxigson  V.  SliaWy  3  My.  &  K.  183 ;  Pray  Johns.  221 ;  I^ont  v.  Adams,  5  Mass. 
V.  Maine,  7  Cash.  253.  But  see  Low  v.  358  ;  Wheelwright  v.  Moore,  2  Hail,  143  ; 
Blodgctt,  1  Foster,  121  ;  Goodyear  v,  Rahaud  v.  De  Wolf,  Paine,  580.  So 
Watson,  14  Barb.  486  ;  Edgerly  v.  Emer-  where  the  guaranty  of  a  note  is  made  at 
son,  3  Foster,  557  ;  Aldcn  v.  Clark,  11  the  same  time  with  its  transfer,  the  trans- 
How.  Pr.  Reps.  2p9.  fer  is  a  sufficient  consideration  to  support 

(o)  NVain  v.  Warltcrs,  5  East,  10;  El-  the  guaranty.     How  v.  KembaU,  2  Mc- 

liott  t;.  Gicse,  7  Har.  &J.  457;  Leonard  V.  Lean,   103;  GilKghan  v.  Boardman,  29 

Yredenhurgh,   8    Johns.    29 ;   Bailey   v.  Maine,  79.    But  a  guaranty  of  payment 

Freeman,  4  id.  280;  Clark  t;.  Small,  6  of  a  preexisting  promissory  note,  where 

Yerg.  418;  Aldiidgo  v.  Turner,  1  G.  &  the  only  consideration  is  a  past  benefit  or 

Johns.  427 ;  Neelson  r.  Snnbome,  2  New  favor  conferred,  and  without  any  design 

Hamp.  414;  Tenny  v.  Prince,  4  Pick,  or  expectation  of  remuneration,  is  without 

385;  Cobb  v.  Page,  17  Penn.  469.    For  sufficient  consideration,   and    cannot  bo 

the  law  will  not,  as  a  general  rule,  imply  enforced.     Ware  v.  Adams,  24  Maine, 

a  consideration   from  the  fact  that   the  177. 

agreement  was  in  writing.  Dodge  v.  (p)  Rabaud  v.  Be  Wolf,  Paine,  580 ; 
Bardell,  13  Conn.  170;  Cutler  r.  Everett,  Pike  v.  Invin,  1  Sandf.  14;  Elder  r. 
33  Maine,  201.  Forbearance,  however,  is  Warfield,  7  Har.  &  J.  391;  Ware  v. 
a  good  consideration  for  the  guaranty.  Adams,  24  Maine,  177;  Parker  v.  Bar- 
Sago  r.  Wilcox,  6  Conn.  81  ;  Russell  v.  ker,  2  Mete.  423;  Anderson  v.  Davis,  9 
Babcock,  14  Maine,  138.  And  if  the  Verm.  136;  Blake  v,  Parlin,  22  Maine, 
guaranty  is  given  contemporaneously  395;  Bell  v.  Welch,  9  Com.  Bench, 
with  the  original  debt,  no  other  considera-  154. 
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garded  as  a  consideration  also  for  the  guaranty,  (q)  It  is  not 
necessary  that  any  •consideration  pass  directly  from  the  party 
receiving  the  guaranty  to  the  party  giving  it  If  the  party  for 
whom  the  guaranty  is  given  receive  a  benefit,  or  the  party  to 
whom  it  is  given  receive  an  injury,  in  consequence  of  the  guar- 
anty and  as  its  inducement,  this  is  a  sufficient  considera- 
tion, (r) 

Wherever  any  fraud  exists  in  the  consideration  of  the  con- 
tract of  guaranty,  or  in  the  circumstances  which  induced  it^  the 
contract  is  entirely  null.  As  where  a  guaranty  was  given  for 
the  price  of  a  large  amount  of  iron,  and  it  was  proved  that  the 
buyer,  by  arrangement  with  the  seller,  paid  something  more 
than  the  fair  price,  which  addition  was  to  go  towards  the  pay- 
ment of  an  old  debt,  the  contract  was  not  enforced  as  to  so 
much  of  the  price  as  would  have  been  fair,  but  was  set  aside 
as  altogether  defeated  by  the  fraud,  (rr) 

m 

{q)  Bainbridge  r.  Wade,  1  E.  L.  &  E The  plaintiff,  when  he  accepted 

236 ;  Campbell  v.  Knapp,  15  Penn.  27 ;  the  ^aranty,  knew  that  Tickell  was  to 

Klein  v.  Currier,  14  111.  237 ;  Bickford  v.  pay  him  not  only  the  market  price  of  the 

Gibbs,  8  Cash.  156  ;  Leonard  r.  Vredcn-  iron,  bat  ten  shillings  per  ton  on  the  iron 

bnrgh,  8  Johns.  29  ;  Graham  r.  O'Neil,  2  provided,  in  extinction  of  an  old  debt. 

Hull,  474;  Conkey  V.  Hopkins,  17  Johns.  The  concealment  of  that  fact  from  the 

113  ;  Gardiner  r.  Uopkins,  5  Wend.  23 ;  knowledge  of  tlie  defendant  was  a  fraad 

Kabaad  v.   De  Wolf,   Paine,   580.     See  upoik   him,    and    avoids    this    contract. 

How  r.  Kemball,  2  McLean,  103 ;  Kurtz  Where  by  a  composition  deed  the  credti- 

V.  Adams,  7  Eng.  (Ark.)  174.  tors  agree  to  take  a  certain  sum  in  fhll 

(r)  Bickford  V.  Gibbs,   8   Cosh.    156;  discharge  of  their  respective  debts,  a  secret 

Morley  v.  Boothby,  3  Bing.  113,  Best,  C.  agreement,  by  which  tlie  debtor  st^)alates 

J. ;   Leonard  v.  Vredenburgh,  8  Johns,  with  one  of  the  creditors  to  pay  him  a 

29.    In  this  case  one  A  applied  to  B  for  larger  sum,  is  void,  upon  the  ground  that 

goods  on  credit,  and  B  rcfased  to  let  him  that  agreement  is  a  fraud  upon  the  rest 

have  them  without  security,  on  which  A  of  the    creditors.      So^  that   a  contract 

drew  a  promissory  note  for  the  amount,  which  is   a  fraud   upon   a  third  person 

under  which  C  wrole,  "  I  guarantee  the  may,  on  that  account,  be  void  as  between 

above,"  and  the  goods  were  tben  delivered,  the  parties  to  it.     Here  the  contract  to 

Heldf  that  this  was  a  collateral  undertak-  guaranty  is  void,  because  a  fact  materially 

ing  of  C ;  but  that,  as  the  transaction  was  affecting    the  nature  of    the    obligation 

one  and  entire,  the  consideration  passing  created  by  the  contract  was  not  comma- 

between  A  and  B  was  sufficient  to  sup-  nicatcd  to  the  surety."    See  also,  Stone 

port  as  well  the  promise  of  C  as  that  of  v.  Compton,  5  Bing.  N.  C.  142 ;  Franklin 

A,  and  no  distinct  consideration  passing  Bank   r.  Cooper,  36  Me.  179;  Selser  r. 

between  B  and  C  was  necessarv.  •  Brock,  3  Ohio  State  Reps.  302.     So  it 

{rr)  Jackson  v.  Duehairo,  3  'P.  R.  551  ;  was  held  in  Evans  v.  Keeland,  9  Ala.  42, 

Pidcock  r.  Bishop,  3  B.  &  C.  605,  5  D.  &  that  a  surety  may  avoid  his  contract  for  a 

R.  505.    And  Bayley,  J.,  in  that  case  thus  fraudulent  concealment  or  misrepresenta* 

laid  down  the  law  :  "  It  is  the  duty  of  a  tion  of  facts  by  the  creditor,  to  induce  him 

party  taking  a  guaranty  to  put  the  surety  to  become  surety,  although  the  contract 

in  possession  of  all  the  racts  likely  to  for  which    he  was   bound   as   surety  is 

affect  the  degree  of  his  responsibility ;  and  binding  on  his  principal.    But  it  was  held 

if  he  neglect  to  do  so,  it  is  at  his  peril,  in  the  same  case  that  a  misrepresentation 
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SECTION   III. 

WHETHER  A  PROMISE  IS   ORIGINAL  OR  COLLATERAL. 

It  often  happens  that  a  promise  to  pay  the  debt  of  another  is 
not  in  writing,  but  is  nevertheless  enforced  by  the  courts,  on  the 
ground  that  it  is  an  original  promise,  and  not  a  collateral  one, 
and  therefore  not  within  the  statute  of  frauds,  (s)    The  question 

which  will  have  this  effect  mast  be  the  fraud  was  thereby  practised  on  the  surety 

false  assertion  of  a  fact,  and  not  the  ex.-  which  could  avoid  the  note  as  to  him. 

pression  of  an  opinion  of  the  ralue  or  Smylcy  v.  Head,  2  Kich.  590.     See  also, 

quality   of  the  property  sold.     Thus  a  Kailton  v.  Mathews,  10  Clark  &  Fin.  936, 

declaration  by  the  vendor  that  the  land  ho  and  Hamilton   v,  Watson,  12   id.  109  ,* 

was  selling  was  as  good  or  better  than  The  North  British  Ins.  Co.  v,  Lloyd,  28 

other  tracts   to  which    he  referred ;   that  E.  L.  &  E.  456. 

there  was  a  comfortable  dwelling-house,  (5)  Thus,  in  Allen  v.  Thompson,  10 
good  out-honscs,  peach  orchards,  &c.,  on  New  Hnmp.  32,  the  plaintiff  had  obtained 
the  land,  is  the  expression  of  an  opinion,  the  account-book  of  his  debtor,  as  a 
and  not  the  assertion  of  a  fact,  the  incor-  pledge  to  secure  the  debt ;  and  the  d&* 
roctncss  or  falsehood  of  wliich  would  fendnnt,  in  consideration  that  the  plaintiff 
enable  the  surety  to  avoid  his  contract,  would  deliver  the  book  to  one  B.,  to  col- 
So  in  Martin  v.  Striblin,  1  Speers,  23,  Icct  the  demands,  verbally  promised  the 
it  was  held  that  it  is  •no  discharge  of  a  plaintiff  to  pay  him  the  amount  due  from 
surety  that  he  expected,  when  he  signed  the  debtor,  if  B.  should  not  collect  enough 
as  surety,  that  a  third  person  would  also  for  that  purpose.  Parker,  C.  J.:  "In 
sign  as  surety,  and  that  such  third  person  cases  of  mere  forbearance,  there  is  no  con- 
would  receive  from  the  principal  certain  sideration  independent  of  the  debt,  the 
books  and  papers,  as  an  indemnity  for  the  forbearance  being  of  the  debt  itself;  and 
suretyship ;  unless  it  is  shown  that  the  it  may,  perhaps,  be  said,  that  this  consid- 
surety  stipulated  that  the  paper  should  eration,  being 'thus  connected  with  the 
not  have  effect  until  one  or  both  of  such  debt,  moves  only  between  the  parties  to 
things  were  done,  or  that  the  signature  of  the  original  contract,  although  the  delay 
the  surety  was  obtained  by  means  of  a  is  at  the  request  and  on  the  promise  of  a 
fraudulent  representation  that  such  third  third  person.  But  in  this  case  there  is 
person  would  sign  the  notes,  and  that  the  not  only  a  new  consideration,  but  one 
principal  would  place  in  such  third  per-  which  is  distinct  from  and  independent  of 
son's  nands  his  books  and  papers,  to  bo  by  the  debt ;  and  the  delivery  of  the  books 
him  collected  and  applied  in  payment  of  to  Bryant,  on  the  defendant's  request, 
the  debt.  And  in  Graves  v.  Tucker,  10  being  in  effect  the  same  as  a  delivery  to 
S.  &  M.  9,  it  was  decided  that  a  fraud  the  defendant  himself,  this  new  considera- 
practised  by  a  principal  debtor  upon  his  tion  passes  between  the  parties  to  the  new 
surety,  in  obtaining  the  signature  of  the  contract.  The  autliorities  are  clear  that 
surety,  docs  not  discharge  him  from  his  cases  of  this  description  are  not  within  the 
obligation  to  the  obligee  of  the  bond,  statute,  and  no  writing  is  necessary  to 
unless  such  fraud  was  with  the  knowledge  make  the  contract  valid."  So  in  Hilton 
or  consent  of  the  obligee.  —  So,  where  v.  Dinsmore,  21  Maine,  410,  it  was  deter- 
the  surety  of  a  note  given  for  properl!^  mined  that  if  a  promise  bv  the  defendant, 
purchased  at  an  administrator's  sale,  when  to  pay  the  previously  existing  debt  of  a 
requested  by  the  principal  to  sign  it,  was  third  person,  be  grounded  upon  the  con- 
told  by  the  payee  that  his  signature  was  sideration  of  funds  placed  in  his  hands  by 
only  wanted  as  a  form  to  complv  with  the  the  original  debtor,  with  a  view  to  the 
order  of  the  ordinary,  it  was  kdd  that  no  payment  of  this  debt,  as  well  as  upon  an 
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what  are  the  circumstances  which  authorize  this  distinction,  has 
been  very  much  discussed,  and  very  •variously  decided.  The 
statute  of  frauds  being  intended  to  prevent  frauds,  courts  are 
generally  reluctant  to  permit  it  to  be  so  applied  as  to  work  a 
fraud.  This  cannot  be  always  prevented.  But  the  endeavor  to 
prevent  it,  by  construing  the  promise  as  original  and  not  col- 
lateral, has  sometimes  led  to  dicta^  and  perhaps  to  decisions 
which  are  hardly  to  be  reconciled  with  any  reasonable  inter- 
pretation or  application  of  the  statute.  If  we  collate  the  cases 
which  relate  to  this  question,  and  especially  those  which  seem 
to  have  been  most  carefully  considered,  we  may  draw  from 
them  this  rule ;  that  where  the  promise  to  pay  the  debt  of  ano- 
ther is  founded  upon  a  new  consideration,  and  this  considera- 
tion passes  between  the  parties  to  this  promise,  and  gives  to 
the  promisor  a  benefit  which  he  did  not  enjoy  before,  and  would 
not  have  possessed  but  for  the  promise,  then  it  will  be  regarded 
as  an  original  promise,  and  therefore  will  be  enforced,  although 
not  in  writing,  (i)  Thus,  if  the  property  of  the  debtor  be  at- 
tached, and  the  attachment  be  withdrawn  at  the  request  of  the 
guarantor,  this  is  a  good  consideration  to  support  the  guaranty, 
but  not  enough  to  make  it  an  original  promise.  But  if  the 
property  be  not  only  relieved  from  attacjiment,  but  delivered 
to  the  guarantor  at  his  request,  this  may  suffice  to  make  it  an 
original  promise,  (u) 

agreement  on  the  part  of  the  plaintiff  to  servants  of  the  plaintiff  came  round  to 

forbear  to  sue,  it  is  an  original  undertak-  collect  the  paj.      When  about  to   call 

ing,  and  need  not  be  evidenced  by  writ-  upon  the  Guards,  the  defendant  told  them 

ing.    But  it  is  denied  that  a  promise  to  tliey  need  not   call  upon    them,  for  he 

pay  the  prior  debt  of  another,  on  the  con-  would    be  responsible  for   them.     The 

sideration  merely  of  forbearance  to  enforce  action  was  brought  against  the  defendant 

payment,  is  valid,  unless  the  promise  be  to  recover  for  the  dinner  furnished  to  the 

in  writing.  Guards.    It  was  held  that  the  defendant's 

(t)  In  Tileston  v.  Nettleton,   6   Pick,  promise  was  not  an  original,  but  a  coUat- 

509,  it  appeared  that  the  plaintiff,  who  eral  undertaking,  and  therefore  within  the 

was  an  innkeeper,  on  tlie  4th  of  Jul  V,  1825,'  statute  of   frauds.      See  abo,   Cahill  r. 

furnished  a  dinner  for  a  public  celebration.  Bigelow,  18  Pick.  369. 
He  received  his  directions  from  a  com-        (u)  Nelson  ».  Boynton,  3  Met.   396, 

mittec  of  arrangements,  of  which  the  de-  where  this  point    is'  discussed  at  much 

fendant  was  a  member.    It  was  understood  ^ngth  and  with  great  force,  by  ShtuPy  C. 

that  every  one  who  dined  was  to  pay  for  J. ;  Skelton  v.  Brewster,  8  Johns.  376  ; 

his  own  dinner,  and  the  committee  were  Stanly  v.  Hendricks,  13  Ire.  L.  86 ;  Ran- 

to  incur  no  liability.    Among  those  who  die  v'.  Harris,  6  Yerg.  608.    In  this  last 

dined  was  a  military  companv,  called  the  case  a  sheriff  levied  an  execution   upon 

Hampden  Guards,  of  which  the  defendant  the  property  of  the  defendant  in  the  pos- 

was  commander.    During  the  dinner  the  session  of  a  third  person,  and  such  third 
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*The  entry  in  the  books  of  the  seller  is  often  of  great  impor- 
tance in  determining  whether  a  promise  be  original  or  collateral. 
Being  made  by  the  seller,  it  is  of  course  of  far  greater  weight 
when  against  him  than  when  it  sustains  his  claim.  Suppose 
that  A  promises  to  pay  B,  if  B  will  sell  goods  which  C  is  to 
receive.  The  question  may  occur  whether  they  were  sold  to  A 
for  C's  benefit,  or  to  C  on  the  guaranty  of  A.  If,  on  examina- 
tion of  the  books  of  B,  it  appears  that  at  the  time  of  the  sale  he 
charged  the  goods  to  C,  as  sold  to  him,  it  would  be  almost 
decisive  against  B's  claim  against  A  as  the  original  purchaser. 
But  if  it  was  found  that  he  had  charged  the  goods  to  A,  it 
would  still  be  open  to  A  to  show  that  he  had  no  right  to  do  so. 
It  often  happens  that  a  seller  makes  such  a  charge  with  a  view 
of  enlarging  or  asserting  his  rights,  on  the  supposition  that  this 
charge  will  suffice  to  fix  the  liability  on  the  person  against  whom 
it  is  made.  But  it  is  obvious  that  such  an  entry  can  have  no 
effect,  unless  the  circumstances  of  the  sale  show  it  to  be  in  con- 
formity with  the  true  rights  and  obligations  of  the  party.  Nor 
would  an  entry  by  the  seller  to  one  party  be  absolutely  conclusive 
against  his  right  to  claim  payment  of  another  as  the  original 
purchaser,  if  he  were  able  to  show  clearly  that  the  entry  was 
made  by  mistake,  to  one  who  was  not  the  buyer,  and  without 
any   purpose    of    discharging    him   who  was   the    buyer,  (r) 


person  acroed  verbally  if  the  sherifT  would  tiffs  he  would  pay  for  any  article  B  might 

release  the  property    he  would  pay  the  take  up,  and  B  thereupon  purchased  sev- 

execution.      Hdd^    that  this    aCT^ement  eral  articles,  which  the  plaintiffs  chai^d 

was  binding  in  law  and  not  within  the  to  A  and  B.     Held^  that  the  promise  of 

statute  of  frauds.    In  Durham  ?;.  Arledge,  A  was  within  the  statute  of  frauds,  as 

1    Strob.   5,  one  A  held  an    execution  being  a  promise  to  pay  the  debt  of  B. 

against  B.     C,  the  father  of  B,  promised  Aliter,  if  the  articles  had  been  charged  to 

A  that  if  he  would  delay  enforcing  the  A  alone,  for  then  it  would  not  have  been 

execution,  he  would  pay  him  $100  in  cash,  B's  debt.     See  also,  Gardiner  v.  Hopkins, 

and  the  balance  in  one  year.    The  prom-  5  Wend.  23 ;  Graham  i?.  0*Niel,  2  Hall, 

ise  not  being  in  writing,  this  mere  sus-  474;  Porter  v.  Langhom,  2  Bibb,  63  ; 

pension  of  the  plaintiff's  legal  right  was  Flanders  v,  Crolins,  1  Duer,  206.    But 

neld  not  to  constitute  such  a  new  and  in-  where  A  requested  B  to  sell  goods  to  C, 

dependent  consideration   as   would    give  promising  by  parol  to  indorse  C's  note 

effect  to  the  promise  to  pay  the  debt  of  for  the  price,  it  was  held  that  this  promise 

another,  as  an  original  contract.    See  also,  was  witiiin  the   statute  of   frauds,   and 

Tindal  v.  Touchberry,  3  Strob.  L.  177;  therefore  void.     Carville  r.  Crane,  5  Hill, 

Blount  f.  Hawkins,  19  Ala.  100;    fisher  483.     See  also,  Conolly  v.  Kettlewell,  1 

V.  Cutter,  20  Missouri,  206.  Gill,    260 ;    Hopkins    v.    Richardson,    9 

{v)  In  Matthews  v.  Milton,  4  Yerg.  576,  Grattan,  485 ;  Cutler  v.  Hinton,  6  Rand, 

it  appeared  that  A  and  B  being  in  the  509;  Leland  v.  Creyon,  1  McCord,  100. 
plaintiffs'  store  together,  A  told  the  plain- 
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Whether  a  contract  is  collateral  or  original,  may  be  a  question 
of  consfructiorij  and  then  it  is  for  the  court ;  but  it  is  often  re- 
garded as  a  question  of  fact,  and  then  it  is  for  the  jury,  (in?) 

Sales  by  a  factor,  with  a  guaranty  of  the  price  from  the  fac- 
tor to  the  owner,  are  common  in  all  commercial  countries.  In 
Europe  they  are  commonly  called  "cfeZ  credere^^  *contracts; 
and  the  commission  charged  by  the  factor,  and  intended  to 
cover  not  only  his  services  in  selling,  but  his  risk  in  insuring 
the  payments,  is  called  a  "de/  credere  commission,"  as  we 
have  remarked  before ;  but  this  phrase  is  seldom  used  here, 
although  this  kind  of  contract  is  very  common.  It  is,  in  one 
sense,  a  promise  to  pay  the  debt  of  another ;  and  it  has  been 
said  by  English  courts  that  it  Dpiust  be  in  writing,  {lo)  We 
doubt,  however,  whether  this  doctrine  would  be  held  in  Eng- 
land now ;  (tow)  and  so  far  as  the  question  has  been  adjudi- 
cated in  this  country,  it  has  been  held,  as  we  have  already 
stated,  to  be  an  original  promise,  and  therefore  enforceable  at 
law,  although  not  in  writing,  (x)  The  promisor  in  fact  receives 
a  direct  consideration  for  this  precise  promise  from  the  promisee. 


SECTION    IV. 

OF  THE  AGREEMENT  AND   ACCEPTANCE. 

The  contract  of  guaranty,  like  every  other  contract,  implies 
two  parties,  and  requires  the  agreement  of  both  parties  to  make 
it  valid.  In  other  words,  a  promise  to  pay  the  debt  of  another 
is  not  valid,  unless  it  is  accepted  by  the  promisee,  (y)  Lan- 
guage is  sometimes  used  by  courts  and  legists  which  might 


(vv)   Sec    Sinclair  v.  Richardson,   12  frauds,  as  being  a  promise  to  answer  for 

Verm.  33 ;  Flanders  v.  Crolius,  1  Duer,  the  default  of  another. 
206.  {x)  See  antty  p.  78,  n.  («,)  et  sea. 

(u')  Chitty  on  Contracts,  196;  Gall  u.         (V)  Mozley  v.  Tinkler,  1   C.  M.  &R. 

Comlier,  1  Moore,  279.  692 ;  Mclver  v.  Richardson,  1  M.  &  S. 

(ww)    Since  the  first  edition  of  this  557.   A  mere  overture  or  oflbr  to  guaranty 

volume  was  published,  the  Court  of  Ex-  is  not  binding  unless  accepted.    Chitty  on 

chequer /tare  r/ec/dec?  in  Couturier  u.  Hastie,  Cont.  437,   n..(l);    Caton   v.    Shaw,  2 

16  E.  L.  &  E.  562,  that  such  agreement  Harr.  &  Gill,  13;  Menard  i*.  Scudder,  7 

by  a  factor  is  not  within  the  statute  of  Louis  Ann.  385. 
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seem  to  mean  that  there  were  cases  of  guaranty  which  need  not 
be  accepted ;  but  this  is  not  accurate ;  there  are  cases  in  which 
this  acceptance  is  implied  and  presumed ;  but  there  must  be 
acceptance  or  assent,  expressed  or  implied,  or  there  can  be  no 
contract  The  true  questions  are,  when  must  this  acceptance 
be  express  and  positive,  and  in  what  way  and  at  what  time 
must  it  be  made,  when  an  express  acceptance  is  necessary. 
And  these  questions  have  sometimes  been  found  to  be  very  dif- 
ficult. If  one  goes  *with  a  purchaser,  and  there  says  to  the 
seller,  "  furnish  him  with  the  goods  he  wishes,  and  I  will  guar- 
anty the  payment,"  and  the  seller  thereupon  furnishes  the 
goods,  this  would  be  a  sufficient  acceptance  of  the  guaranty, 
and  a  sufficient  notice  to  the  guarantor.  All  the  parts  of  the 
transaction  would  be  connected,  and  could  leave  no  doubt  as  to 
its  character.  But  if  the  guaranty  were  for  a  future  operation, 
perhaps  for  one  .of  uncertain  amount,  and  offered  by  letter, 
there  should  then,  according  to  the  weight  of  authority,  be  a 
distinct  notice  of  acceptance,  and  also  a  notice  of  the  amount 
advanced  upon  the  guaranty,  unless  that  amount  be  the  same 
that  is  specified  in  the  guaranty  itself,  (z)     The  reason  of  this 

(z)  We  have  alreadj  considered  this  Bleeker  v.  Hyde,  3  McLean,  279.  In 
subject  somewhat  in  our  chapter  on  assent.  New  Hayen  County  Bank  v.  Mitchell,  15 
See  p.  402,  and  notes.  The  modem  cases  Conn.  206,  where  A  executed  a  writing, 
haye  quite  generally  established  the  doc-  whereby  ^he  agreed  with  B  for  value  re- 
trine,  that  where  the  proposition  to  guar-  ceived,  that  he,  A,  would,  at  all  times, 
antee,  or  letter  of  credit,  is  future  in  its  hold  himself  responsible  to  B.  to  a  limited 
application,  and  uncertain  in  its  amount,  amount,  for  such  paper  as  might  be  in- 
wo  guarantor  must  have  notice  that  his  dorsed  by  C  and  holden  by  B  within  the 

fuaranty  is  accepted,  and  that  goods  are  amount  Specified,  without  notice  to  be 
elivered  upon  it.  Lee  t;.  Dick,  10  Pet.  given  to  A  by  B,  and  such  writing  was 
482 ;  Adams  v.  Jones,  12  Pet.  207 ;  Nor-  simultaneously  delivered  by  A  and  ac- 
ton V.  Eastman,  4  Greenl.  (Bennett's  ed.)  cepted  by  B,  and  B  on  the  credit  thereof 
521 ;  Tuckerman  v.  French,  7  Greenl.  discounted  paper  indorsed  by  C ;  it  was 
(Bennett's  ed.)  115;  Kay  v,  Allen,  9  A«/(i,  1st,  that  no  other  acceptance  by  B  or 
Barr,  320 ;  Cremer  v.  Higginson,  1  Ma-  notice  thereof  to  A  was  necessary  to  per- 
son, 323;  Howe  v.  KickeLs,  22  Maine,  feet  the  obligation  of  A;  2d,  that  no  notice 
175;  HUl  V.  Calvin,  4  How.  [Miss.]  231  ;  to  A  of  the  amount  of  credit  given  by  B 
Taylor  v.  Wetmore,  10  Ohio,  490 ;  Law-  on  the  paper  indorsed  by  C  was  necessary, 
son  v.  Townes,  2  Ala.  373 ;  Musscy  v.  this  being  expressly  dispensed  with  by  the 
Bayner,  22  Pick.  223 ;  Wildes  r.  Savage,  terms  of  the  contract.  —  Some  authorities 
1  Story,  22.  And  see  Lowe  v.  Beckwith,  hold  that  not  only  must  the  guarantor 
}4  B.  Monroe,  187.  This  notice  must  be  have  reasonable  notice  of  the  acceptance 
given  in  a  rcasonalAe  time  after  it  is  ac-  of  his  guaranty,  but  also  of  the  amount  of 
cepted.  Id.  Notice  of  the  acceptance  is  goods  delivered  upon  it,  and  that  payment 
not  necessary,  however,  where  the  accept-  for  the  same  has  been  demanded  of  the 
once  is  contemporaneous  with  the  guar-  original  debtor.  Howe  v.  Nickels,  22 
anty.    Wildes  v.  Savage,   1   Story,  22;  Maine,  175.    And  see  Union  Bank  of 
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is,  that  the  *guaTantor  may  know  distinctly  his  liability,  and 
have  the  means  of  arranging  his  relations  as  he  would  with  the 
party  in  whose  favor  the  guaranty  is  given,  and  take  from  him 
security  or  indemnity.  From  the  reason  of  the  thing  we  may 
state  the  rule  to  be,  that  every  guarantor  must  have  this  oppor- 
tunity ;  and  unless  the  transaction  is  such  that  of  itself  it  gives 
him  all  the  knowledge  he  needs,  at  a  proper  time,  then  this 
knowledge  must  be  given  him  by  specific  notice. 

As  to  the  manner  of  the  notice,  no  cases  have  prescribed  any 
special  form,  (a)  nor  is  the  time  precisely  determined.     But  the 


Loaisiana  v.  Bowman,  9  Louis.  Ann.  195 ;  10th  of  March,  1833.  In  November,  1834, 
Farm.  &  Mec.  Bankv.  Kercheyal,2Mich.  C  became  insolvent,  and  never  paid  for 
504.  So  in  Clark  v.  Remington,  1 1  Met.  the  goods.  No  notice  was  at  any  time 
361,  R.  by  bis  guaranty  engaged  to  pay  given  to  A  of  the  acceptance  of  the  gaar- 
C.  for  goods  which  C.  might,  from  time  anty  by  B,  nor  was  any  notice  given  to 
to  time,  sell  and  deliver  to  D.  C.  ac-  him  of  the  amount  of  the  debt  due  ffom 
cepted  the  guaranty,  and  R.  had  notice  C  for  the  goods,  until  November,  1835. 
tliat  it  was  accepted.  C.  delivered  one  In  an  action  by  B  against  A  on  the 
parcel  of  goods  to  D.,  for  which  D.  sea-  guaranty,  it  was  Ae/<f,  that  the  defendant 
sonably  paid.  In  September,  1842,  C.  was  entitled  to  notice,  within  a  reason- 
delivered  other  goods  ta  D> ;   in  March,  able  time,  of  the  acceptance  of  the  guar- 

1843,  took  D.'s  note  therefor,  payable  in  anty  by  the  plaintiff,  and  of  the  amount  of 
twenty  days,  which  was  never  paid.  In  the  goods  furnished  under  it,  and  that  the 
June,  1843,  D.  was  in  business,  and  had  notice  given  in  this  case  was  not  within  a 
property  sufficient  to  pay  C.    In  April,  reasonable  time.    In  New  York,  however, 

1844,  D  was  dischai^^d  from  his  debts  in  the  case  of  Douglass  v.  Howland,  24 
under  the  insolvent  laws,  but  paid  no  Wend.  35,  the  court  say,  "  Unless  there 
dividend,  and  C.  did  not  prove  his  claim  is  something  in  the  nature  of  the  contract 
against  him  under  the  proceedings  in  in-  or  terms  of  the  writing,  creating  or  imply- 
solvency.  C.  gave  R.  no  notice  of  the  ing  the  necessity  of  acceptance  or  notice 
credit  which  he  had  given  to  D.,  nor  of  as  a  condition  of  liability,  neither  are 
the  state  of  D.'s  accounts  with  him,  nor  of  deemed  requisite."  And  in  Union  Bank 
D.'s  failure  to  meet  his  payments,  until  the  v.  Coster's  Ex'rs,  3  Comstock,  212,  the 
1  St  of  January,  1845,  when  he  demanded  court  referring  to  Douglass  v.  Howland 
payment  from  R.  of  the  amount  due  to  and  Smitli  v.  Dann,  6  Hill,  543,  say  : 
him  from  D.  Hddy  that  R.  was  dis-  "  We  must  hold  the  law  to  bo  settled  in 
charged  from  his  liability  on  the  guaranty  this  State,  that  where  the  guaranty  is  ab- 
bv  C.'s  omission  to  give  him  season-  solute  no  notice  of  acceptance  is  neccs- 
able  notice  of  the  amount  due  from  D.,  sary."  And  see  Bright  r.  McKnight,  1 
and  of  D.'s  failure  to  pay  it.     Sec  also  Snced,  158. 

McGuire  v.  Newkirk,  1  Eng.  [Ark.]  142.  (a)  It  is  immaterial  how  the  notice  is 

In  Craft  v,  Isham,  13  Conn.  28,  the  facts  given  to  the  guarantor,  whether  b^  the 

were  that  in  April,  1832,  A  gave  B  a  writ-  party  accepting  the  guaranty,  or  him  in 

ing,  guaranteemg  the  payment  to  B  of  whose  favor  it  is  given.  Reasonable  knotd- 

goods  which  he  should  sell  to  C,  to  the  edge  on  the  part  of  the  guarantor  that  his 

amount  of  $1,000,  if  C.  should  fail  to  pay  guaranty  is  accepted  is  sufficient.    Oakes 

at  the  end  of  three  ycai-s.     C  was  the  son-  ».  Wcller,  16  Verm.  63,  13  Verm.  106; 

in-law  of  A,  and  A  daily  passed  C's  store,  Menard  v.  Scudder,  7  Louis.  Ann.  385* 

and  occasionally  purchased  goods  there.  An  acknowledgment  by  the  guarantor  of 

B  furnished  C  goods,  to  the  amount  of  his  liability,  and  a  promise  to  pay,  super- 

about  $1,000,  between  the  said  April  and  sedcs  the'  necessity  of  proving   notice. 

November  following,  on  a  credit  of  four  Peck  v.  Barney,  13  Verm.  93.    But  see 

months,  the  last  credit  expiring  on  the  Reynolds  r.  Douglass,  12  Pet.  497. 
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notice  must  be  given  in  a  resonable  time ;  and  that  time  will 
be  reasonable  which  secures  to  the  guarantor  all  rights  and 
means  of  protecting  himself,  {b) 


SECTION   V. 

OP  THE   CHANGE  OF  LIABILITY. 

The  guarantor  cannot  be  held  to  any  greater  extent  than  the 
original  debtor,  either  in  point  of  amount  or  of  time,  (c)  'Nor 
can  this  liability  be  extended  or  enlarged  by  operation  of  law 
without  his  consent  This  would  appear  to  be  a  plain  and 
certain  principle  of  law,  although  there  are  some  cases  which 
seefn  to  oppose  it.  (d)  If  one  becomes  bound  for  the  fidelity 
of  an  officer  in  a  corporation  created  by  a  statute  for  a  limited 
period,  and  after  that  expires  the  charter  is  renewed,  but  no 
new  bond  given,  and  no  confirmation  of  the  old  one,  it  has 
been  held  in  New  Hampshire  that  the  surety  is  still  bound,  (e) 


{b)  What  is  a  reasonable  time,  the  facts  row  limits,  it  was  held  that  the  surety  was 

not  being  in  dispute,  seems  to  be  entirely  liable  for  Uie  escape  of  the  debtor,  beyond 

a  question  of  law,  and  not  proper  to  be  the  last-mentioned  limits,  although  he  had 

sabmitted  to  the  jury.   Craft  v.  Isham,  13  not  passed  beyond  the  liberties  as  they 

Conn.  28 ;    Howe  v.  Nickles,  22  Maine,  existed  when  the  bond  was  given. 

175;  Lo wry  v.  Adams,  22  Verm.  160.  (e)   Exeter   Bank  v.  Rogers,   7  New 

(c)  Walsh   V.  Bailie,   10  Johns.   180;  Hamp.  21.    The  facts  were  that  the  Ex- 

Tanison  v.  Cramer,  2  South.  498 ;  Clark  eter  Bank  was  incorporated  by  an  act  of 

r.  Bush,  3  Cow.  151 ;  United  States  v.  the  legislature,  in  the  year  1803,  to  con- 

Boyd,  15  Pet.  187 ;  Fisher  v.  Salmon,  1  tinue  for  the  term  of  twenty  years  from 

Cam.  413.     The  liability  of  the  guarantor  January  1,  1804.     In  1822  an  additional 

will  be  deemed  coextensive  with  that  of  act  of  the  legislature  was  passed,  which 

the  principal,  unless  it  be  expressly  limit-  provided  that  the  first  act  should  remain 

ed.     Curling  v.  Chalklen,  3  M.  &  S.  502.  and  continue  in  force  for  a  further  term  of 

A  guarantor  is  not  bound  beyond  the  fair  twenty  years  from  January  1, 1824  ;  that 

import  of  the  actual  terms  of  his  engage-  there  should  be  no  division  of  the  capital 

ment.    Miller  v.  Stewart,  9  Wheat.  680,  stock  without  the  consent  of  the  legisla- 

720 ;  Wardens  of  St.  Saviour's  t;..Bostock,  ture,  and  that  the  bank  should  not  have  in 

5  B.  &  P.  175 ;  Borden  v.  Houston,  2  circulation  at  any  time  bills  exceeding  in 

Tex.  594.  amount  the  capital  stock  actually  paid ; 

{d)  Thus,  in  Reed  v,  Fullnm,  2  Pick,  any  cashier  or  other  officer  violating  these 

158,  where  a  surety  became  bound  for  a  provisions  to  forfeit  not  less  than  $1,000, 

poor  debtor,  "that  he  would  not  depart  nor  more  than  $10,000.  R.  was  appointed 

without  the  exterior  bounds  of  the  debtor's  cashier  of  the  bank  in  1809,  gave  bond 

liberties,"  and  nt  the  time  the  bond  was  with  sureties  for  the  faithful  discharge  of 

S'ven  the  "  debtor's  liberties "  extended  the  duties  of  the  office,  and  continued 

rough  the  whole  county,  but  they  were  cashier  until  1830.    Itwaaheld  that  the 

subsequently  reduced  to  much  more  par-  bond  covered  all  the  time  which  R.  re- 
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But  this  question  has  been  decided  differently,  *and  more  in 
accordance  with  the  principles  of  the  law  of  contracts,  in  Mary- 
land. (/)  There  the  surety  was  held  to  be  discharged,  on  the 
ground  that  his  liability  was  exactly  defined  when  he  assumed 

mained  in  office,   and  that  the  soreties  formance  of  his  dnties.    The  charter  of 

were  not  discharged  by  anj  of  the  pro-  the  bank  expired,  and  was  extended  bj  a 

visions  in  the  additional  act  of  the  Icgis-  new  act  of  the  If^slatore.    The  alleged 

lature.    And  Richardson,  C.  J.,  in  givnig  default  of  the  cashier  occurred  afler  the  re- 

the  opinion  of  the  court,  observed  :  "  The  ena<'tment  of  the    charter.      The  court 

tme  rules  of  law  to  be  deduced  from  all  held  that  where  an  act  of  incorporation, 

the  cases  on  this  subject,  are  these.  When  under  which  a  bond  was  taken  to  sc- 

the  term  of  office  is  limited  to  a  particular  cure    the   good  conduct  of  one  of  the 

period,  as  a  year  or  five  years,  and  the  officers  of  the  corporation,  was  limited  in 

person  appointed  cannot  continue  in  office  its  duration  to  a  certain  period,  the  bond 

for  a  longer  period  without  a  new  appoint-  must  have  the  same  limitation ;  because, 

ment,  then  the  official  bond,  if  nothing  the  parties  looking  to  that  act,  it  would 

appear  to  the  contrary,  is  presumed  to  be  seem  to  be  very  clear  that  no  responsibil- 

intended  to  be  confined  to  the  particular  ity  was  contemplated  beyond  the  period  of 

term ;  and  if  the  officer  be  reappointed  its  specified  existence.    The  extension  of 

there  must  be  a  new  bond.    But  when  an  the  charter  beyond  the  period  of  its  first 

office  is  held  at  the  will  of  those  who  make  limitation  by  legislative  authority  docanot 

the  appointment,  and  is  not  limited  to  enter  into  the  contract,  and  cannot  enlarge 

any  certain  term,  then,  the  bond  is  pre-  it.    See  S.  C.  Society  v.  Johnson,  1  Mc^ 

Bumed  to  be  intended,  if  nothing  appear  Cord,  41.    In  the  late  case  of  Baaiford  v. 

to  the  contrary,  to  cover  all  the  time  the  lies,  3  Exch.  380,  a  bond,  reciting  that  A 

person  appointed  shall  continue  in  office  was  appointed  assistant   overseer  of  the 

under  the  appointment.     Thus  a  sheriff  parish  of  M.,  vras  conditioned  for  the  due 

is  appointed  m  this  State  to  hold  his  office  performance  of  iiis  duties,   "  thenceforth 

during  the  term  of  five  years,  and  cannot  from  time  to  time,  and  at  all  times,  so 

hold  it  beyond  that  term  without  a  new  long  as  bo  should  continue  in  such  office." 

appointment.     The  bond  he  gives  does  not  On  the  25th  June,  1840,  a  vestry  meeting 

therefore  extend  beyond  the  term  for  which  was  held,  at  which  A  was  elected  assistant 

he  is  appointed.    But  the  deputies  of  the  overseer  until  the  25th  March,  1841,  at  a 

sheriff  hold  their  offices  at  the  will  of  the  salary  of  8^.  in  the  pound  on  some  sums 

sheriff,  and  their  bonds  may  extend  to  any  collected,  and  4d.  on  others.    Two  jos- 

period  during  which  they  are  continued  in  tices,  by  their  warrant,  doted  9th  July, 

office,  notwiSistanding  the  sheriff  may  in  1840,  reciting  the  ve«try  resolution,  and 

the  mean  time  be  re-appointed,   and  be  that  this  salarv  had  been  fixed  for  the 

compelled  to  give    new   bonds  himself,  execution  of  his   office  until    the    25th 

These  rules  arc  founded  in  sound  reason  March  then  next,  stated,  that  in  purBuanoc 

and  good-sense.     The  presumption  which  of  the  59  Grco.  3,  c.  12,  they  appointed 

the  law  makes  as  to  the  intention  of  the  him  assistant   overseer.      On    the    25di 

parties  to  the  bond  is  the  natural  pre-  March,  1841,  he  was  again  elected  to  the 

sumption  in  both  cases.    Now  we  are  of.  same  office,  at  a  salary  of  £50  per  annum, 

opinion  that  the  terms  of  the  condition  in  and  was  re-appointed  by  the  justices,  and 

this  case  are  broad  enough  to  embrace  the  he  continued  to  be  so  reelected  and  re-ap- 

whole  term  during  which    Ro^rs    was  pointed  by  the  justices  until  March,  1846. 

cashier,  and  that  there  is  nothing  in  the  On  ceasing  to  hold  office,  he  retained  mon- 

form  of  the  appointment,  the  nature  of  the  eys  in  his  hands.  Held,  that  the  sureties  were 

office,  the  words  of  the  condition,  or  the  not  liable  on  the  bond.     See  also  Mayor 

conduct  of  the   parties,   that  gives    the  of  Berwick-upon-Tweed  r.  Oswald,  16  £. 

slightest  indication  of  any  intention  in  any  L.  &  £.  236  ;  Frank  v,  Edwards,  16  K.  L. 

party  that  tlie  l)ond  should  be  limited  to  &  E.  477  and  note ;  Northwestern  Rail- 

the  period  mentioned  in  the  original  char-  way  Co.  v.  Whinray,  26  £.  L.  &  E.  488; 

ter  as  the  termination  of  the  corporation."  Kitson  v,  Julian,  30  £.  L.  &  £.  326 ; 

(/)  Union  Bank  u,  Kidgely,  1  Harr.  &  Jamison  v.  Cosbv,  1 1  Humph.  273.    And 

Gill,  324,  which  was  an  action  against  the  see  Oswald   v.  Mayor  of  Benrick  upon 

stireties  of  a  cashier  for  the  faithful  per-  Tweed,  26  £.  L.  &  £.  85. 
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it,  and  could  not  be  enlarged  or  varied  without  his  consent, 
either  by  the  party  receiving  the  guaranty  or  by  the  operation 
of  law. 

The  Supreme  Court  of  the  United  States  have  taken  strong 
ground  upon  this  point.  They  have  decided  that  the  surety  is 
discharged  not  merely  by  payment  of  the  debt  or  a  release  of 
the  principal,  but  by  any  material  change  in  the  relations  be- 
tween the  principal  and  the  party  to  whom  he  owes  a  debt  or 
duty  ;  and  that  the  surety  cannot  be  held  in  such  case  by  show- 
ing that  the  change  was  not  injurious  to  him.  For  he  had  a 
right  to  judge  for  himself  of  the  circumstances  under  which  he 
was  willing  to  be  liable,  and  to  stand  upon  the  very  terms  of 
his  contract  (g*) 

(g)  Miller  v,  Stewart,  9  Wheat.  680.  sareties,  increased  the  salary  of  the  agent. 
In  this  case  a  bond  was  given,  conditioned  he  undertaking  to  bear  onejcurth  part  of  aU 
for  the  faithful  performance  of  the  duties  losses  which  might  be  incurred  by  his  dis- 
of  the  office  of  deputy  collector  of  direct  counts.  Held,  affirming  the  decision  of  a 
taxes  for  eight  certain  townships,  and  the  majority  of  the  court  below,  that  this  was 
instrument  of  the  appointment,  referred  to  such  an  alteration  of  the  contract,  and  of 
in  the  bond,  was  afterwards  altered,  so  as  the  liability  of  the  agent,  that  the  soretiea 
to  extend  to  another  township,  without  were  discharged,  notwithstanding  that  the 
the  consent  of  the  sureties.  The  court  loss  arose,  not  from  discounts,  but  from 
Jteld,  that  the  surety  was  dischaiiged  from  improper  conduct  of  the  agent.  And  see 
his  responsibility  for  moneys  subsequently  Small  v.  Currie,  27  E.  L.  &>  £.  304.  Bat 
collected  by  his  principal.  See  also,  in  Stewart  v.  M'Kcan,  29  E.  L.  &  E.  383, 
United  States  v.  Tillotson,  Paine,  305 ;  the  plaintiffs,  bottle  manufacturers,  ap- 
United  States  v.  Hillcgas,  3  Wash.  C.  C.  pointed  W.  M.  their  agent  for  the  sale  of 
R.  70 ;  Postmaster-General  v.  Reeder,  4  Dottles,  on  commission,  and  received  the 
id.  678 ;  Chute  t*.  Pattee,  37  Me.  102.  In  following  guarantee :  "  I  hereby  agree  to 
Mayhew  v.  Boyd,  5  Maryl.  102,  it  was  guarantee  my  brother,  W.  M.'s  intromis- 
held  that  any  dealings  with  the  principal  sures,  as  your  agent  in  Leith,  to  the  extent 
debtor  by  the  creditor,  which  amount  to  of  500/."  The  terms  of  sale  between  the 
a  departure  from  the  contract  by  which  a  plaintiffs  and  W.  M.,  at  the  time  of  the 
surety  is  bound,  and  which  bg  possibilitg  guarantee,  were  that  the  moneys  received 
might  materially  vary  or  enlarge  the  lat-  should  be  remitted  from  time  to  time,  and 
ter's  liability  without  his  assent,  discharges  an  account  of  sales  rendered-  at  the  end  of 
the  surety.  In  the  late  case  of  Bonar  v.  each  month,  or  when  required,  and  an 
McDonald,  3  House  of  Lords  Cases,  226,  account  current  every  three  weeks.  It 
1  E.  L.  &  £.  1,  in  the  House  of  Lords,  was  soon  after  agreed  between  the  plain- 
the  facts  were,  that  in  a  bond  by  caution-  tiffs  and  W.  M.  that  the 'account  current 
ers  (sureties)  for  the  careful  attention  to  should  be  rendered  every  six  months,  and 
business  and  the  faithful  discharge  of  the  subsequently,  in  pursuance  of  an  agree- 
dnties  of  an  agent  of  a  bank,  it  was  pro-  ment  between  them,  W.  M.  from  time  to 
vided  "that  he  should  have  no  other  time  gave  his  promissory  notes  to  the 
business  of  any  kind,  nor  be  connected  in  plaintiffs,  payable  four  months  from  date, 
any  shape  with  any  trade,  manufacture,  or  for  sums  having  no  relation  to  the  amount 
mercantile  copartnery,  nor  be  agent  for  due,  transmitted  W.  M.  the  difference  be- 
any individual  or  copartnery  in  any  man-  tween  the  money  then  in  his  hands  and 
ner  or  way  whatsoever,  nor  be  security  for  the  amount  of  tlie  notes.  The  defendant 
any  individual,  or  copartnery  in  any  manner  had  no  knowledge  of,  and  never  inquired 
or  way  whatsoever.  The  bank  snbse-  as  to  the  original  or  subsequent  terms  of 
qnenttj,  without  the  knowledge  of  the  delivery.    It  was  held,  (Pollock,  C.  B., 
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*Any  thing,  therefore,  which  operates  as  a  novation,  dis- 
charges the  surety  So  if  a  new  note  be  given  iu  discharge  of 
a  former  one ;  (A)  and  it  has  been  adjudged,  upon  good  reasons, 
that  where  a  surety  is  in  fact  discharged  by  a  novation,  or  by  a 
material  change  of  the  debt,  and  in  ignorance  of  his  being  thus 
freed  from  his  liability  makes  a  subsequent  acknowledgment  of 
his  liability,  he  cannot  be  held  thereon,  (i)  But  the  guarantor 
may  assent  to  the  change,  and  waive  his  right  of  claiming  a 
discharge  because  of  it  (j) 

In  general,  a  guaranty  to  a  partnership  is  extinguished  by  a 
change  in  the  firm,  although  the  copartnership  name  is  not 
changed,  {k)    This  has  been  held  to  be  the  effect  of  *such  change, 

dimifiVfiff,)  tHftt  the  alteration  in  the  mode  bein^  dead,  the  bond  is  not  at  an  end.  .  . 

of  HiHXHinting  and  paying  did  not  discharge  From  almost  all  the  cases,  in  truth  we  mar 

the  sunny.  say  from  all,  (for  though  there  is  one  ad- 

•(A)  Burge  on  Suretyship,  B.  2,  ch.  5  ;  verse  case  of  Barclay  v.  Lucas,  the  pro- 

Letcher  t\  I^nk  of  the  Commonwealth,  1  priety  of  that  decision  has  been  very  much 

l>ana.  Si  ;  Castleman  r.  Holmes,  4  J.  J.  Questioned,)  it  results  that  where  one  of 

MAi>>h.  1  ;  Bell  I*.  Martin,  3  Hanr.  167  ;  tne  obligees  dies,  the  security  is  at  an  end. 

Kanuors  and  Mechanics'  Bank  t%  Kerche>  It  is  not  necessary  now  to  enter  into  the 

val,  i  Mich.  S04.  reasons  of  those  decisions,  but  there  may 

(i)  Merrimack  Co.  Bank  v.  Brown,  12  be  very  good  reasons  for  such  a  construe- 

I^ew  Uamn.  330;  Fowler  v.  Brooks,  13  tion;  it  is  very  probable  that  sureties  may 

id.  240.     See  also.  Roe  v.  Harrison,  2  be  induced  to  enter  into  such  a  security 

T.  R.  435.  by  a  confidence  which  they  repose  in  the 

{j)  Fowler  v.  Brooks,  13  New  Hamp.  integrity,  diligence,  caution,  and  accuracy 

940.     Ill  this  case  it  was  determined  that  of  one  or  two  of  the  partners.    In  the  na~ 

if  a  surety,  with  knowledge  of  the  fact  that  ture  of  things,  there  cannot  be  a  paitner- 

an  agreement  for  an  extension  of  time  has  ship  consisting  of  several  persons,  in  which 

been  made  between  the  creditor  and  the  there   are  not  some  persons  possessing 

prineiual,  make  a  new  promise  to  pay  the  these  qualities  in  a  greater  degree  than 

debt,  he  cannot  afterwards  avail  himself  the  rest;  and  it  may  be  that  the  parmer 

of  the  agreement,  as  a  discharge  of  his  lia^  dying,  or  going  out,  may  bo  the  very  per- 

bility,  notwithstanding  there  was  no  new  son  on  whom  we  sureties  relied  ;  it  would 

consideration  for  his  promise.    And  see  therefore  be  very  unreasonable  to  hold  the 

Exviirie  Harvey,  27  E.  L.  &  E.  272.  surety  to  his  contract  after  such  cliange." 

[k)  Bellairs  v,  Ebsworth,  3  Camp.  52 ;  See  also  Bodenham  v.  Furehas,  2  B.  & 

Russell  V,  Ferkins,  1  Mason,.d68 ;  Weston  Aid.  39.    But  in  New   Haven  County 

V,  Barton,  4  Taunt.  673.     It  was  here  Bank  r.  Mitdiell,  15  Conn.  206,  the  facu 

held  that  a  bond  conditioned  to  repay  to  were  as  follows :  The  guaranty  of  A.,  by 

five  persons  all  sums  advanced  by  them,  its  terms,  made  him  responsible  to  B.,  a 

or  any  of  them,  in  their  capacity  of  bank-  banking  institution,  for  such   paper  as 

ers,  will  not  extend  to  sums  advanced  should  be  indoracd  by  the  firm  otS.  M.  & 

after  the  decease  of  one  of  the  five  by  the  G.,  and  held  by  B.,  and  bound  A.  to  save 

four  survivors,  the  four  tlien  acting  as  B.  harmless  from  all  loss  which  B.  might 

bankers.      Mansfield,    C.  J.,    observed :  sustain   by  reason  of  holding  paper  in- 

"  The  question  here  is,  whether  the  origi-  dorsed  by  said  firm.    The  partnership  of 

nal  partnership  being  at  an  end,  in  conse-  S.  M.  &  G.  was  afterwards  dissolved,  of 

quence  of  the  death  of  Golding,  tlie  bond  which  B.  had  notice.    The  partners  then 

is  still  iu  force  as  security  to  the  surviving  executed  a  power  of  attorney  to  M.,  who 

four,  or  whether  that  political  personage,  had,  previou:$ly  to  the  dissolution,  trans- 

as  it  may  be  called,  consisting  of  five,  acted  nearly  all  the  bank  business  of  the 
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although  the  guaranty  given  to  the  firm  was  expressly  for  "  ad- 
vances by  them,  or  either  of  them."  The  mere  fact  that  the 
partnership  is  very  numerous,  does  not  seem  to  vary  this  rule, 
if  the  guaranty  be  given  to  the  whole  firm.  *But  where  the 
partnership  was  numerous,  and  seven  of  the  members  were 
trustees  for  the  firm,  and  a  bond  was  given  to  these  trustees  to 
secure  the  faithful  services  of  the  clerk  of  the  company,  and  a 
part  of  the  trustees  died,  there  it  was  held  that  the  surviving 
trustees  might  maintain  an  action  on  the  bond,  although  it  was 
shown  that  there  had  been  changes  in  the  company.  (I) 

A  guaranty  may  doubtless  be  a  continuing  contract,  and  be 
unafiected  by  a  change  of  circumstances,  as  to  the  subject- 
matter,  and  also  as  to  the  parties  for  whose  benefit  it  shall 
enure.  It  may  provide,  for  instance,  for  the  fidelity  of  a  cashier 
in  a  bank,  as  long  as  it  shall  continue  under  its  present  charter, 
and  under  any  extension  or  renewal  thereof.     So  provision  may 


partnership  with  B.,  authorizing  him  to  contemplation  indorsed  by  the  firm  ;  con- 
sign and  indorse  notes  which  might  be  sequently  they  were  embraced  within  the 
considered  necessary  in  the  management  scope  and  true  meaning  of  the  guaranty, 
of  the  concern.  M.  delivered  the  power  And  in  Staats  r.  Howlett,  4  Denio,  559, 
to  B.  ;  af^er  which  M.,  by  virtue  thereof,  A  gave  B  an  undertaking  in  writing  as 
continued  to  use  the  name  of  S.  M.  &  G.,  follows :  "  I  hereby  obligate  myself  to  hold 
as  drawers  and  indorsers  of  negotiable  you  harmless  for  any  indorsement  von 
paper,  which  was  discounted  by  B.,  and  may  make  for,  or  have  made  for,  the  late 
the  proceeds  credited  to  the  firm,  and  ap-  firm  of  Peck,  Howlett  &  Foster."  The 
plied  in  payment  of  their  former  indebted-  firm  had  previously  become  dissolved  by 
nous  to  B.  By  virtue  of  such  power,  M.  the  death  of  one  of  its  members.  A  note 
also  signed  in  the  name  of  the  firm  van-  subsequently  made  by  one  of  the  surviving 
Otts  other  notes  which  were  indorsed  by  partners,  in  the  conrse  of  liquidating  the 
A.,  with  notice  of  the  dissolution,  and  Business  of  the  firm,  and  signed  "  S.  K. 
knowing  that  these  notes  were  intended  to  Howlett,  for  the  late  firm  of  Peck,  How- 
be,  as  they  were  in  fact,  discounted  by  B.,  lett  &  Foster,"  was  indorsed  by  B.  Held, 
and  the  proceeds  applied  in  payment  of  that  it  was  within  the  terms  of  the  guar- 
the  dehts  and  liabilities  of  the  firm.  In  anty.  The  case  of  Pemberton  v.  Cakes, 
the  course  of  these  transactions,  M.,  by  4  Russ.  154,  illustrates  the  principle  of  the 
virtue  of  said  power,  indorsed  two  notes,  text.  See  further,  that  guaranties  are  to 
which  were  discounted  by  B.,  and  the  pro-  be  construed  strictly,  and  that  if  any  pRrt- 
ceeda  credited  to  the  firm.  The  parties  ners  be  taken  into  or  retire  from  a  firm, 
to  these  notes  having  failed,  B.  sought  a  the  guaranty  does  not  continue.  Simson 
remedy  on  the  guaranty  against  A. ;  and  v.  Cooke,  8  Moore,  588  ;  Kipling  v.  Tur- 
it  was  held  that  the  guaranty,  by  its  terms,  ner,  5  B.  &  Aid.  261 ;  Wright  v,  Russell, 
contemplated  only  such  paper  as  should  3  Wils.  530 ;  Barclay  v.  Lucas,  3  Doug, 
be  indorsed  by  the  firm  of  S.  M.  &  G.,  as  321 ;  Penoyer  r.  Watson,  16  Johns.  100 ; 
a  firm,  and  during  the  continuance  of  the  Barker  v.  Parker,  1  T.  R.  287  ;  Dry  v. 
partnership,  but  that,  for  the  purpose  of  Davy,  2  P.  &  Dav.  249  ;  Place  ?'.  Delegal, 
settling  the  f)artnership  concerns,  the  pa^^  4  Bing.  N.  C.  426  ;  Dance  v.  Gii-dler,  4 
nership  relation  between  the  partners  con-  B.  &  P.  34 ;  Myers  w.  Edge,  7  T.  R.  254. 
tinned  to  subsist  after  the  dissolution,  and  (/)  Metcalf  v.  Bruin,  12  East,  405. 
the  notes  so  indorsed  by  M.  were  in  legal 
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be  made  for  its  validity  to  a  partnership  after  a  change  of-mem- 
bers,  perhaps  by  adequate  covenants,  even  without  the  inter- 
vention of  trustees;  although  it  would  certainly  be  the  better, if 
not  the  only  safe  way,  to  constitute  trustees.  But,  from  what 
has  already  been  said,  it  will  be  obvious  that  unless  the  contract 
of  guaranty  expressly  provides  for  these  changes,  their  occur- 
rence discharges  the  guarantor  from  his  obligation,  (m) 

So  a  bond  for  the  good  conduct  of  a  clerk,  when  the  obligee 
died,  and  the  executor  employed  the  same  clerk  in  arranging 
and  finishing  the  business  of  the  obligee,  was  not  *beld  sufficient 
to  maintain  an  action  by  the  executor  for  misconduct  of  the 
clerk  after  the  death  of  the  obligee,  (n) 

In  regard  to  the  subject-matter,  a  guaranty  to  cover  goods 
supplied  to  a  certain  amount,  without  restriction  of  time,  con- 
tinues until  revoked  ;  although  even  such  continuing  guaranty 
may  be  discharged  by  a  change  of  the  terms  of  credit,  (o)  If 
the  guarantor  means  to  limit  his  liability  to  a  single  transaction, 
he  should  so  express  it  (p)     Still,  if  this  purpose  may  fairly  be 

(m)  The  case  of  Barclay  v.  Lncas,  3  entitled  to  recover  to  the  extent  of  the 
Dou(^.  821.  1  T.  R.  291,  n.  a,  although  it  whole  snm  embezzled,  or  at  all  erents  to 
has  been  doubted  on   some  points,   (see  the  extent  of  their  own  shaie."    This 
Weston  V.  Barton,  4  Taant.  681,)  is  jet  principle  was  the  foandation  of  the  de- 
an autliority  for  this  principle,  that  if  the  cision  in  Pease  v.  Hint,  10  B.  &  C.  122. 
terms  of  the  contract  show  it  was  the  in-        (n)  Barker  v.  Parker,  1  T.  R.  287. 
tention   of  the   parties  that  the  liability-        (o)  In  Bastow  v,  Bennett,  3  Camp.  220, 
should  continue,  such  will  be  the   case,  A  ^a re  to  B  a  written  guaranty  to  the  cx- 
although  the  names  of  the  firm  change,  tent  of  £300  for  any  gm>ds  he  might  snp- 
Such  was  evidently  the  court's  understand-  ply  to  C,  provided  C  neglected  to  pay  in 
ing  of  the  bond  in  that  case,  for  Lord  due  time.     B  supplied  goods  to  C  accord- 
A&nsjield  ohmrved  :  "  The  question  turns,  ingly  at  two  months'  credit,  and  C  paid  in 
as  Lord  Chief  Justice  De  Grey  observes,  due  time  to  an  amount  exceeding  £300. 
in  the  case  which  has  been  cited,  upon  the  The  account  having  run  for  some  time  on 
meaning  of  the  parties.    In  endeavoring  these  terms,  and  there  being  a  balance  due 
to   discover  that  meaning,  the    subject-  to  B,  a  new  account  was  opened  on  new 
matter  of  the  contract  is  to  be  considered,  terms  of  credit.    Held,  that  the  guaranty 
It  is  notorious  that  these  banking-houses  extended  to  all  goods  furnished  while  the 
continue  for  ages  with  the  occasional  ad-  term  of  credit  remained  unchanged,  but 
dition  of  new  partners.    In  such  estab-  not  to  those  furnished  after  the  term  of 
lishmcnts  clerks  are  necessary,  who  now  credit  was  changed,  and  a  new  account 
and  then  succeed  as  partners,  an  arrange-  opened. 

ment  very  proper  and  very  beneficial  to  (p)  Merle  v.  Wells,  2  Camp.  413.  In 
the  clerks.  Tne  house  requires  security  this  case  the  guaranty  was  in  these  words  : 
for  their  honesty.  Now  it  seems  to  me  to  **  Gentlemen,  I  have  been  applied  to  by 
make  no  difference  whether  a  new  partner  my  brother,  William  Wells,  jeweller,  to  w 
is  introduced  or  not,  for  there  is  no  doubt  bound  to  you  for  any  debts  he  may  con- 
that  it  is  a  security  to  the  house.  I  am  tract,  not  to  exceed  one  hundred  pounds, 
glad  that  there  is  a  distinction  between  (with  you)  for  goods  nccessaiy  in  hisbnsi- 
this  case  and  that  decided  in  the  Common  ness  as  a  jeweller.  I  have  wrote  to  sar 
Pleas;  for  I  think  that  the  plaintiff^  are    by  this    declaration    I   consider   myself 
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gathered  from  the   whole  contract,  coorts   will   so    construe 
it  {q) 

bound  to  yoa  for  anj  debt  he  may  con-  Ridsdnlc,  2  liar.  &  Johns.  186,  a^raaranty 
tract  for  hw  business  as  a  jeweller,  not  ex-  in  the  following  terms  :  "  I  will  guaranty 
ceoding  one  hundred  pounds,  after  this  their  engagements,  should  you  think  it 
date.     (Signed,)  John  Wells."   And  Lord  necessary,  for  any  transactions  they  may 
Eilenhoromjh  said  :  "  I  think  the  defendant  have  in  your  house,"  was  hdd  an  absolute 
was  answerable  for  any  debt  not  exceed-  and  continuing  guaranty,  until  counter- 
ing one  hundred  pounds  which  William  mandcd.  —  So  where   tlie   defendant  ad- 
Wells  might  from  time  to  time  contract  dressed  a  letter  to  the  plaintiffs,  stating 
with  the  niaintiffs  in  the  way  of  his  busi-  that  his  brother  wished  to  go  into  business, 
ness.     Tno  guaranty  is  not  confined  to  and  promising  to  be  accountable  for  such 
one  instance,  but  applies  to  debts  succes-  goods  furnished  by   the  pbiintiil's  as  bis 
gively  renewed.     If  a  party  means  to  be  brother  should  call  for,  from  $300  to  8500 
surety  only  for  a  single  dealing,  he  should  woith ;  in  consequence  of  which  the  plain- 
take  care  to  say  so.     By  such  an  instru-  tiffs  furnished  him  with  divers  parcels  of 
ment  as  this,  a  continuing  suretyship  is  goods;  it  was  Ae/tfthat  this  was  acontinu- 
crcated  to  tlie  specified  amount.    There  ing  guaranty  to  the  amount  specified,  and 
must  be,  therefore,  a  verdict  for  the  plain-  was  not  limited  to  the  bill  of  parcels  first 
tiffs  for  £100."  delivered.     Rapclye  v.  Bailey,  5   Conn. 
(q)  Sec  Crcmer  v.  Higginson,  1  Mason,  149.     See  also,  dlark  r.  Burdett,  2  Hall, 
323,  which  is  a  leading  case  on  this  sub-  197.  —  A  writing  in  these  words :  "  I  agree 
jeet.    In  this  case  the  letter  of  guaranty  to  be  responsible  for  the  price  of  goods 
contained  this  clause  :  "  The  object  of  the  purchased  of  you,  eirher  by  note  or  account, 
present  letter  is  to  request  vou,  tf  conven-  at  any  time  'hereafter,  to  the  amount  of 
lent,  to  furnish  them,"  (Messrs.  Stephen  $100,^'  is  a  continuing  guaranty  to  that 
and  Henry  Higginson,)  "with  any  sum  extent,  for  goods  to  beat  anytime  sold 
they  may  want,  as  fax  as  fifty  thousand  before    the  credit  is  recalled.    Bent   v, 
dollars ;  say  fifty  thousand  dollars.     They  Hartshorn,  1  Met.  24.  —  Many  of  the  cases 
will  reimburse  you  the  amount,  together  seem  to  bold  with  Lord  Ellenborouffh,  in 
with  interest,  as  soon  as  arrangements  can  Merle  r.  Wells,  2  Camp.  413,  that  the 
be  made  to  do  it;  and  as  our  embargo  guaranty  will  be  understood  to  be  continu- 
cannot  l)e  continued  much  longer,  we  ap-  ing,   unless  expressly   limited.    But  the 
prchend  there  will  be  no  difficulty  in  this,  contrary  opinion  was  expressed  in  White 
We  shall  hold  ourselves  answerable  to  v.  Reed,  15  Conn.  457.    In  that  case  the 
you  for  the  amount."    It  was  held^  that  defendant  gave  the  plaintiff  a  writing  in 
this  was  not  an  absolute  original  under-  these  words :  "  For  any  sum  that  my  son 
taking,  but  a  guaranty ;  that  it  covered  G.  may  become  indebted  to  you,  not  ex- 
adyanccs  only  to  Stephen  and  Henry  Hig-  cceding  $200,  I  will  hold  myself  account- 
ginson,  (who  were  then  partners,)  on  part-  able."    Held,  that  the  terms  of  this  instru- 
nership  account,  and  could  not  be  applied  ment  were  satisfied  when  any  indebtedness 
to  cover  advances  to  either  of  the  partners  within  the  amount  limited'  was  incurred 
separately,  on  his  separate  account ;  that  by  6.,  and  consequently  that  it  was  not  a 
the  authority  of  the  guaranty  was  revoked  continuing  guaranty.     So   in  Boyce    v. 
by  a  dissolution  of  the  partnership,  and  Ewait,  1  Rice,  126,  the  guaranty  was  in 
no  subsequent  advances  made  by  the  party,  these  words:  "The  bearer  is  alx>ut  to 
after  a  full  notice  of  such  dissolution,  were  commence  business,  to  assist  him  in  which 
within  the  reach  of  the  guaranty  ;  that  the  he  will  need  your  aid,  which,  if  you  render, 
letter  did  not  import  to  be  a  continuing    we  will,  in  case  of  failure,  indemnify  you 
guaranty  for  money  advanced,  toties  qua-    to  the  amount  of  $4,000."    Heldf  tha't|{it 
/tea,  from  time  to  time,  to  the  amount  of    was  not  a  continuing  guaranty,  but  ap- 
$50,000,  but  for   a   single    advance  of  plicable  to  the  bearer^  commencing  in 
money  to  that  amount ;  and  that,  when    btu^iness,  and  that,  as  soon  as  the  bearer 
once  advances  were  made  to  $50,000,  no    had  refunded  $4,000,  the  guaranty  ceased, 
subsequent  advances  were  within  the  guar-    In  Fellows  v.  Prentiss,  3  Denio,  512,fa 
anty ;  although,  at  the  time  of  such  fur-    guaranty  in  these  words:  "  I  hereby  agree 
ther  advances,  the  sum  actually  advanced    to  guaranty  to  yon  the  payment  of  such 
had  been  reduced  below  $50,000  by  reim-  an   amount  of  goods,  at  a  credit  of  one 
bursements  of  the  debtors.    In  Grant  v.    vear,  interest  uter  six  months,  not  ex. 
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SECTION    VI. 

HOW  A   GUARANTOR  IS   AFFECTED   BY   INDULGENCE  TO   A   DEBTOR. 

A  guarantor  is  entitled  to  a  just  protection.  But  this  prin- 
ciple is  not  carried  so  far  as  to  permit  him  to  compel  the  credi- 
tor unreasonably  to  proceed  against  the  principal  debtor,  (f) 
From  some  cases  it  may  be  doubted  whether  he  has  any  power 
in  this  way.  In  one  case,  (5)  it  was  held  that  a  surety,  who 
was  injured  by  a  delay  in  suing  the  principal  debtor,  was  not 
discharged,  on  the  ground  that  he  might  have  insured  a  prompt 
demand  against  the  debtor,  by  making  himself  an  indorser  in- 
stead of  a  surety.  But  this  would  have  secured  only  a  demand, 
and  not  a  suit ;  and  it  seems  hard  and  severe  to  say  that  be- 
cause one  does  not  secure  to  •himself  the  precise  and  immediate 
demand  and  notice  necessary  to  hold  indorsers,  he  shall  not  be 
entitled  to  any  care  or  diligence  on  the  part  of  the  creditor. 

If  the  surety  requests  the  creditor  to  collect  the  debt,  and 
there  is  refusal  and  delay,  and  subsequent  insolvency,  it  would 

cecdin^  $500,  as  yoa  may  credit  to  A./'  Gihbs,  8  Cush.  184.  Bat  if  tfais  delay  of 
was  held  not  to  be  a  continaifij^  guaranty,  the  creditor  operates  to  the  injury  of  the 
but  it  was  held  to  be  exhausted  by  a  single  surety,  as  if  the  principal  debtor  was  at 
purchase  of  goods  to  the  amount  of  $500.  the  time  of  the  request  solvent,  but  after- 
See  also,  Whitney  v.  Groot,  24  Wend,  wards  became  insolvent,  and  the  surety 
82  ;  Lawrence  v.  McCalmont,  2  How.  will  not  be  able  to  collect  the  amount,  ho 
426  ;  Chapman  v.  Sutton,  2  C.  B.  634  ;  is  pro  tanio  dischai^d.  Bow  v.  Pulver,  1 
Tanner  v.  Moore,  11  Jur.  11  ;  Allnut  v.  Cow.  246;  State  v.  Reynolds,  3  Miss.  95; 
Ashenden,  5  M.  &  Gr.  392  ;  Hitchcock  v.  Hcrrick  v.  Borst,  4  Hill,  650.  And  see 
Humphrey,  id.  559  ;  Martin  v.  Wright,  9  note  (w)  post. 

Jur.  178;  Johnston  v.  Nicholls,  1  C.  B.  («)  Townsend  v.  Riddle,  2  New  Hamp. 

251 ;  Farmers  &  Mechanics' Bank I'.Ker-  448.     And    Woodlmru,  J.,  said:  "Here 

cheval,  2  Mich.  504 ;  Agawam  Bank  v.  the  character  of  the  defendant  as  a  surety 

Strever,  1 6  Barb.  82.  did  not  appear  on  the  face  of  the  contract, 

(r)  It  seems  to  be  well  settled  that  mere  nor  was  it  proved  that  the  plaintiff  knew 

delay  by  the  creditor  to  proceed  against  him  to  be  only  a  surety.    Here  he  was 

the  principal,  although  requested  to  do  so  not  liable  as  a  mere  indorser  on  the  sanM 

by  the  surety,  will  not  in  and  of  itself  instrument,  or  as  a  guaranior  on  a  sepa- 

dlscharge  the  surety.    Huffman  v.  Hul-  rate  one.     No  time  for  an  adjustment 

bert,  13  Wend.  377  ;  Davis  v.  Higgins,  3  with  the  principal  was  fixed  by  law ;  no 

New  Hamp.   231 ;  Bellows  v.  Lovell,  5  delay  was  given  to  him  after  a  request  by 

Pick.  307 ;  Erie  Bank  v.  Gibson,  1  Watts,  the  surety  for  a  prosecution ;    no  new 

143;  Cope  v.   Smith,  8  S.  &  R.   110;  engagement  for  forbearance  appears  to 

Johnson  i.\  Planters  Bank,  4  S.  &  M.  1 65  ;  have  oeen  entered  into  between  the  creditor 

Beebc  v.  Dudley,  6  Fost.  249  ;  Bickford  v.  and  debtor." 
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seern  difficult  to  resist  the  surety's  claim  to  be  discharged,  {t) 
In  1816  it  was  said  by  the  Supreme  Court  of  New  York,  in  a 
case  where  such  facts  were  pleaded  and  demurred  to,  that  the 
plea  was  good,  and  the  defence  sufficient,  (u)  Chancellor  Kent 
has  questioned  the  law  of  this  *case,  and  it  is  said  that  two  of 
the  judges  of  the  court  afterwards  retracted  their  opinion.  But 
in  1833,  the  Supreme  Court  of  the  same  State  seemed  to  hold 

{t)  In  the  Trent  Navieation  Co.  v.  cases,  deprive  the  party  complaining  of 
Harley,  10  East,  35,  Lord  Ellenborough  all  claim  ;  for  in  no  other  case  that  I  am 
said  :  "  The  only  question  is,  whether  the  aware  of  can  he  demand  compensation  or 
laches  of  the  obligees,  in  not  calling  upon  raise  a  defence  grounded  on  his  own  neg- 
the  principal  so  soon  as  they  miglit  have  lect.  What  principle  such  a  defence 
done,  if  the  accounts  had  been  properly  should  ever  have  found  to  stand  upon  in 
examined  from  time  to  time,  be  an  estop-  arty  court  it  is  difficult  to  see.  It  intro- 
pel  at  law  [in  fin  action]  against  the  sure-  duces  a  new  term  into  the  creditor's  con- 
ties  ?  I  know  Qf  no  such  estoppel  at  law,  tract.  It  came  into  this  court  without 
whatever  remedy  there  may  be  in  equity."  precedent,  (Pain  v.  Packard,  13  Johns. 
And  in  Dawson  v.  Lawes,  23  E.  L.  &  £.  174,)  was  aSftcrwards  repudiated  even  by 
S74,  the  Vice-chancellor  said  that  in  the  Court  of  Chancery,  (King  v.  Baldwin, 
order  to  discharge  sureties  for  the  faithful  2  Johns.  Ch.  Kep.  554,)  as  it  always  has 
performance  of  duties  by  their  principal,  been  both  at  law  and  equity  in  England ; 
from  their  obligation,  there  must  be  such  but  was  restored  on  a  tie  in  the  Court  of 
an  act  of  connivance  as  ennbied  the  party  Errors,  turned  by  the  casting  vote  of  a 
to  get  the  fund  in  his  hands,  or  such  an  layman.  King  v.  Baldwin,  17  Johns, 
act  of  gross  negligence  as  to  amount  to  a  384.  Piatt,  J.,  and  Yates,  J.,  took  that  oc- 
wilful  shutting  of  the  person's  eyes  to  the  casion  to  acknowledge  that  they  had  erred 
fraud  which  the  party  was  about  to  com-  in  Pain  v.  Packard,  as  Senator  Van  Vech- 
mit,  or  something  approximating  to  it.  ten  showed  most  conclusively  that    the 

(u)  Pain  V.  Packard,   13  Johns.   174.  whole  court  had  done.    The  decision  was 

And  see  People  v.  Jansen,  7  id.  336.    In  obviously  erroneous  in  another  respect,  as 

Herrick  v.  Borst,  4  Hill,  650,  it  was  held  was  also*^  shown  by  that  learned  senator, 

that  although  the  creditor  neglect  to  pros-  It  overruled  a  previous  decision  of  the 

ecute  the  principal,  after  a  request  by  the  same  court  in  Le  Guen  v.  Gouvemcur,  1 

surety,  this  will  not  discharge  the  surety,  Johns.   Cas.  492,  on  the  question  of  res 

if  the  principal  was  then  insolvent.    And  judicata  ,*  necessarily  so,  unless  it  be  con- 

the  Buretv,  in  order  to  establish  a  defence  ceded  that  the  defence  belongs  exclusively 

of  this  kmd,  must  show  dearly  that  at  the  to  equity.    I  do  not  deny  that  the  error 

time  the  request  was  made  the  debt  could  has    become   inveterate,    though    it   has 

have    been    collected    of  the    principal,  never  been  treated  with  much  favor.    A 

Cowen,  J.,  then  observed:    "The  view  c/tWum  was  refeiTcd  to  on  the  aigument,  in 

taken  of  the  question  in  Huffman  v.  Hul-  the  Manchester  Iron  Man.  Co.  v.  Sweetin|^, 

ben,  13  Wend.  377,  the  only  case  in  this  10  Wend.  162,  that  the  refusal  to  sue  is 

court  where  the  kind  or  degree  of  insol-  tantamount  to  an  agreement  not  to  prose- 

Tency  on  which  the  surety  is  to  be  dis-  cute  the  surety.      The   remark    meant, 

charged  has  been  noticed,  is  not  inconsist-  however,  no  more  than  that  such  a  neglect 

ent  with  the  direction  given  at  the  circuit,  as  amounts  to  a  defence  is  like  the  agree- 

Mr.  Justice  Kelson  there  said,  the  rule  is  ment  not  to  sue  in  respect  to  being  receiv- 

fbandcd  on  the  assumption  that  the  debt  able  under  the  general  issue.    The  judge 

is  clearly  collectable  by  suit ;  and  upon  was  speaking  to  the  question  whether  the 

this  ground  only  can  the  rule  be  defended,  defence  should  not  have  been    specially 

Again,  he  says,  there  must  be  something  pleaded  as  it  was  in  Pain  v.  Packard.  On 

more  than  an  ability  to  pay  at  the  option  the  other  hand,  it  has  often  been  said  that 

of  the  debtor.    Among  other  reasons  he  the  defence  should  not  be  encouraged,  but 

mentions  the  surety  having  a  remedy  of  rather  discountenanced  ;  and  several  decis- 

his  own  by  payment  and  suit,  a  reason  ions  will  be  found  to  have  proceeded  oa 

which,  as  I  mentioned,  would  in  otlier  this  ground." 
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the  same  views.  In  1811  this  court  decided  that  a  mere  delay 
in  calling  on  the  principal  will  not  discharge  the  surety,  (v)  Of 
this  there  seems  no  question  ;  and  the  objection  to  discharging 
him  where  he  requests  a  collection  of  the  debt  and  is  injured 
by  the  refusal,  rests  upon  the  right  and  power  of  the  surety  to 
pay  the  debt  himself  whenever  he  pleases,  and  then  take  his 
own  measures  against  the  debtor.  It  would  be,  however,  un- 
just to  hold  him  liable  on  this  ground,  where  he  has  been  in- 
jured by  the  certain  fault  of  the  party  to  whom  he  makes  the 
guaranty,  (w)  And  from  a  consideration  of  the  cases,  and  the 
reasons  on  which  they  rest,  we  think  this  rule  may  be  drawn ; 
—  that  a  surety  is  discharged  where  the  creditor,  *after  notice 
and  request,  has  been  guilty  of  a  delay  which  amounts  to  gross 
negligence,  and  by  this  negligence  the  surety  has  lost  his  secu- 
rity or  indemnity.  If,  however,  in  that  case  the  creditor  should 
show  full  knowledge  and  an  equal  negligence  on  the  part  of 
the  guarantor,  it  would  be  dif&cult  to  point  out  any  acknowl- 
edged principles  which  would  lead  to  his  discharge,  (x) 


{v)  People  V,  Jansen,  7  Johns.  336.  Locke  v.  United  States,  3  Mason,  446,  it 
The  aathorities  all  agree  upon  this  point,  was  heldthtLt  the  neelcctof  the  postmaster- 
Hunt  V.  United  States,  1  Gallis.  32  ;  Nay-  general  to  sue  for  balances  due  by  post- 
lor  V.  Moody^  3  Blackf.  93 ;  Hunt  v.  masters,  within  the  time  prescribed  by 
Bridgham,  2  Pick,  581 ;  Winter  r.  Branch  law,  although  he  thereby  is  rendered  per- 
Bank,  23  Ala.  762 ;  Nichols  v.  McDowell,  sonally  chargeable  with  such  balances,  is 
14  B.  Monroe,  7.  And  eren  an  agree-  not  a  discharge  of  the  postmasters  or 
raent  by  the  creditor  to  enlarge  the  time,  their  sureties  upon  Aeir  official  bonds, 
unless  it  is  made  upon  such  consideration,  And  in  Bellows  p.  Lovcll,  5  Pick.  307,  the 
or  in  such  form  as  to  be  binding  upon  Supreme  Court  of  Massachusetts  h^d  that 
him,  and  to  estop  him  from  suing  the  a  refusal  of  the  creditor  to  sue  the  prin- 
principal,  docs  not  discharge  the  surety,  cipal  upon  a  mere  request  of  the  surety, 
Leavitt  V.  Savage,  1 6  Maine,  72 ;  Bailey  unaccompanied  with  an  offer  of  indem- 
V.  Adams,  10  New  Hamp.  162  ;  Joslyn  v.  nity  against  the  costs  and  charges  of  the 
Smith,  13  Verm.  353;  Harter  r.  Moore,  suit,  is  not  a  defence  at  law  to  a  suit 
5  Blackf.  367;  Farmers  Bank  v.  Ray-  against  the  surety,  notwithstanding  the 
nolds,  13  Ohio,  84.  And  see  note  (y)  principal  may  afterwards  have  become 
post,  insolvent.     So   in   Davis  v,  Huggins,  3 

(u?)  The  better  authorities  agree  that  if  New  Hamp.   231,  where  one  who  had 

the  surety  can  positively  and  clearly  show  signed  a  promissory  note  as  surety  re- 

an  injury  to  himself  by  the  failure  of  the  ouested  the  payee  to  collect  the  money  of 

creditor  to  prosecute  after  request,  he  is  the  principal,  but  the  payee  neglected  so 

exonerated,  pro  tanto.     Row  w.  Pulver,  1  to  do  until  the  principal  became  insolvent; 

Cow.  246 ;  State  v.  Reynolds,  3  Miss.  95  ;  it  was  held  that  the  surety  was  not  dis- 

Manchester    Iron   Co."  v.   Sweeting,    10  charged. 

Wend.  162  ;  Goodman  v.  Griffin,  3  Stew.  (x)  And  it  has  l>een  expressly  yWrf,  that 

169  ;  Hogaboom  v.  Hcrrick,  4  Verm.  131  ;  if  the  extension  of  payment  is  given  to  a 

Johnston   v.   Thompson,  4  Watts,  446  ;  principal,  at  the  instance  of  the  surety  or 

Wetzel  y.  Sponslcr'sEx'rs,  18  Penn.  460;  with  his  consent,  the  surety  is  not'dis- 

Lang  17.  Brevard,  3  Strob.  Eq.  59.    In  charged.     Suydam  v.  Vance,  2  McLean, 
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A  guarantor  or  surety  has  a  right  to  expect  that  the  creditor 
will  not  wantonly  lose  or  destroy  his  claim  against  the  principal 
debtor,  with  the  intention  of  falling  back  upon  the  liability  of 
the  guarantor,  {xz)  For  the  guarantor  promises  only  to  pay 
the  debt  of  another,  in  case  that  other  does  not  pay  it;  and  this 
contract  is  held  to  imply  some  endeavor  and  some  diligence  on 
the  part  of  the  creditor  to  secure  the  debt  from  the  principal 
debtor.  To  this  the  guarantor  is  entitled ;  but  this  does  not 
give  him  the  right  to  debar  the  principal  debtor  from  all  favor 
or  indulgence.  It  was  once  uncertain  whether  a  forbearance  of 
the  debt  did  not  discharge  the  guarantor ;  but  it  is  now  well 
settled  that  a  mere  forbearance,  leaving  to  the  creditor  the 
power  of  putting  his  claim  in  suit  at  any  time,  does  not  have 
this  effect,  (y)     Thus,  the  neglect  of  ^postmasters  to  sue  for 

99;  Solomon  v,  Gregory,  4  Harr.  112;  must  be  an  actual  agre«ment  between  the 

New  Hampshire  Savings  Bank  v.  Colcord,  creditor  and  the  principal  to  extend  the 

15  N.  U.  119.    See  al^,  Day  v.  Ridgway,  time  of  payment.    Hntcliinson  v.  Moody, 

17  Penn.  303 ;  Weiler  v.  Hoch,  25  Penn.  18  Maine,  393  ;  Fuller  v,  Miiford,  2  M!c- 

St.  Reps.  525.    Or  if  the  surety,  being  in-  Lean,  74;  Greely  v.  Dow,  2  Met.  176; 

formed  of  such  afi  arrangement,  assents  to  Wagman  v.  Hoag,  14  Barb.  232.    And 

it,  it  is  no  defence  to  him.  Tyson  v.  Cox,  the  agreement  must  be  upon  suflBcientcon- 

T.  &  K.  395 ;  Smith  v.  Winter,  4  M.  &  sideration,  and  must  amount  in  law  to  an 

W.  519;  La  Paige  v,  Hcrter,  11  Barb,  estoppel  upon  the  creditor,   sufficient  to 

159;  Woodcock  v,  Oxford  &  Worcester  prevent  him  from  beginning  a  suit  be- 

Railway  Co.  21  E.  L.  &  £.  285.    Or  if  fore  the  expiration  of  the  extended  time  ; 

the  surety  has  been  amply  secured  and  and  when  such  an  agreement  is  made  the 

indemnified  by  the  principal,  even  if  the  surety  is  dischari^ed.    Leavitt  v.  Savage, 

extension  was  made  without  his  consent.  16  Iduune,  72;  Lime  Rock  Bank  v.  Autl* 

Smith  V.  Estate  of  Steele,  25  Verm.  427.  lett,  34  id.  547  ;   Bailey  v.   Adams,   10 

Otherwise  if  he  assents  in  ignorance  of  New  Hamp.  162  ;  Hoyt  v.  French,  4  Fos- 

the    real    facts.      West  v.  Ashdown,   1  ter,  198  ;  Joslyn  v.  Smith,  13  Verm.  353; 

Bing.  164 ;  Robinson  v.  Offutt,  7  Monroe,  Wheeler  v,  Washburn,  24  id.  293 ;  Chace 

541.    See  also,  ante,  p.  505,  and  n.  (i.)  v.  Brooks,  5  Cush.    43;    Hoffman    v. 

(xx)  N.  U.  Savings  Bank  v,  Colcord,  Coombs,  9  Gill,  284 ;  Payne  V'  Commer- 

15  N.  II.  119;  Holt  v.  Bodcy,  18  Penn.  cial  Bank,  6   S.   &  M.  24;   Newell  v. 

207 ;  Pcrriue  v.  Fireman's  Ins.  Co.  22  Hamer,  4  How.  (Miss.)  684 ;  Coman  v. 

Ala.  575.  State,  4  Blackf.  241 ;  Farmers  Bank  v. 

(v)  It  is  well  settled  that  mere  delay  Raynolds;  13  Ohio,  84 ;  Haynes  t;.  Co- 

without  fraud,  or  agreement    with    the  vington,  9   S.  &  M.  470;  Anderson  v. 

principal,  does  not  dischai^  the  surety.  Mannon,   7  B.  Monr.  217;    Sawyer  v. 

Hunt  V.  United  States,  1  Gallison,  32 ;  Patterson,  1 1  Ala.  523 ;  Gray's  Ex'rs  v. 

Naylor  t;.  Moody,  3  Blackf.  93 ;  Hunt  v.  Brown,  22  id.  262 ;  Moss  v,  Ilall,  5  Exch. 

Brideham,  2  Pick.  581 ;   Townsend  v.  46 ;  Phillips  v.  Rounds,  33  Maine,  357 ; 

Riddle,  2  New  Hamp.  448 ;  Leavitt  v.  Thomas  v.  Dow,    id.  390 ;    Xurrill  v. 

Savage,  16  Maine,  72 ;  Freeman's  Bank  Boynton,  23  Verm.  192 ;  Bangs  v.  Strong, 

r.    Rollins,    13    id.    202;    Johnston  v.  4  Corns.  315;  Miller  v.  Stem,  12  Penn. 

Searcy,  4   Yerg.   182;  Dawson   v.  Real  383;  Mitchell  v.  Gotten,  3  Florida,  134  ; 

Estate  Bank,  5  Ark.  283 ;  Montgomery  Burke  v.  Cruger,  8  Tex.  60.    Therefore 

V,  Dillingham,  3  S.  &  M.  647  ;  People  v.  a  surety  in  a  specialty  is  not  dischaiged  by 

White,  1 1  III.  342 ;  Dorman  v.  Bigelow,  a  parol  agreement  between  the  creditor 

1  Flor.  281.    To  have  such  effect,  there  and   the  principal,  on  the  day  the  debt 
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balances  due  them  does  not  discharge  their  sureties.* (2)  Where 
a  creditor  received  the  interest  in  advance  for  sixty  days,  this 
did  not  discharge  the  surety;  for  though  it  undoubtedly  signi* 
fied  that  the  debt  was  not  to  be  demanded  within  that  period, 
yet  it  might  have  been  at  any  moment,  (a)  So  where  a  bank 
renewed  a  note  on  receiving  twenty-five  per  cent.,  and  the  in- 
terest on  the  remainder  for  a  certain  period,  the  note  lying  in 
the  bank  overdue,  the  surety  was  not  discharged,  (b) 

*lt  seems  to  be  settled  that  an  express  covenant  not  to  sue  the 
principal  debtor  within  a  limited  time  does  not  discharge  the 
surety ;  because  a  suit  may  nevertheless  be  commenced  at  any 
time,  and  such  a  covenant  is  no  bar,  but  only  gives  to  the  cove- 

bocame  doe,  to  allow  the  principal  one  to  the  anderetanding  that  the  plaiDtift 

year  more  for  paymeot.    Tate  v,  Wy-  were  not  to  collect  Uie  note  anleaa  they 

mond,  7  Blnckf.  240.    But  the  agreement  should  want  money,  that  was  a  matter  of 

for  extension  mast  not  only  be  valid  and  courtesy  rather  than  of  legal  obligation, 

binding  in  law,  but  the  time  of  the  exten-  The  strongest  circqinstwice  showing  a  re- 

sion  must  be    definitely    and    precisely  newed  credit  is  the  receiving  of  interest  in 

fixed.     Millerv.  Stem,  2  Barr,  286 ;  Par-  advance ;  but  in  the  case  of  Oxfbrd  Bank 

nell  V.  Price,  3  Rich.  121 ;  Waddlington  v.  Lewis,  where  that  point  was  directly 

V.  Gary,  7  S.  &  M.  522  ;  Gardner  v.  Wat-  adjudged,  it  was  held  that  that  circum- 

Bon,  13  III.  347  ;  Waters  v.  Simpson,  2  stance  did  not  tie  the  hands  of  the  phiin- 

Gilman,  570 ;   People  u.  Mcllatton,  id.  titfis,  if  at  any  time  they  thought  it  neoee- 

638 ;  McGee  v.  Metcalf,  12  8.  &  M.  585.  sary  for  their  semrity  to  bring  an  action.** 

And  the  sureties  are  not  discharged  by  See  also,  Strafford  Bank  u.  Crosby,  8 

the  giving  of   time   to  the  principal,  if  Greenl.  191.    But  these  cases  seem  to  rest 

a  right  has  been  reserved,  in  the  contract  on  the  ground  of  usage  of  the  bank^  and 

to  proceed  against  the    sureties   at  any  that  the  same  was  known  to  the  sureties, 

time.     Wyke  v.   Rogers,  12  £.  L.  &  £.  and  acquiesced  in  by  them.    And  it  was 

163  ;  Viele  v.  Hoag,  24  Verm.  46 ;  Hub-  accordingly  held  in  Crosby  r.  Wyatt,  10 

bell  V.  Carpenter,  1  Seld.  171 ;  Wagman  New  Harop.  318,  that  if  a  note  is  made 

V.  Hoag,  14  Barb.  232.  payable  to  a  bank,  where  a  regular  usage 

(z)   See  ]x>cke   v.  United  States,    3  exists  to  receive  payment  by  instalments, 

Mason,  446,  cited  ante^  in  note   {w)  p.  at  regular  inter>'al8,  with  tne  interest  on 

511.  the  balance  in  advance,  there  is  presump- 

(a)  Oxford  Bank  i;.  Lewis,  8    Pick,  tive  evidence  of  the  assent  of  a  surety 

458.  that  payment  may  be  delayed,   and  re- 

(6)  Blackstono  Bank  r.  Hill,  10  Pick,  ceived  by  instalments  according  to  such 

129.    And  the  eround  of  this  decision  is  usage,  until  the  contrary  is  shown.    But 

ihuB  stated  by  tne  court :  '*  The  first  ob-  this  principle  cannot  be  held  to  apply  to 

jection  that  an  extension  of  credit  was  any  delay  beyond  such  regular  usage,  and 

given  to  the  principal  without  the  consent  no  assent  to  any  other  course  can  be  pre- 

of  the  surety,  if  made  out  would  be  a  good  sumed.    A  similar  doctrine  was  held  in 

defence,  but  it  is  not  supported  in  point  Savings  Bank  t\  £la,  1 1  New  Hamp.  336. 

of  fact.    The  principle  is  stated  in  Ox-  So  in  Gifibrd  v,  Allen,  3  Met.  255,  it 

ford  Bank  v.  Lewis,  8  Pick.  458,  that  to  was  determined  that  if  the  holder  of  a 

discharge  the  surety,  the  contract  for  new  note  payable  on  demand  makes  a  valid 

credit  must  be  such  as  will  prevent  the  agreement  with  the  principal    promisor, 

holder  of  the  note  from  bringing  an  action  without  the  consent  of  the  surety,  to  re- 

against  the  principal.     The  plamtifis  were  ceive  payment  by  yearly  instalments,  he 

not  precluded,  during  such  supposed  re-  thereby  discharges  the  surety.     And  see 

newed  term  of  credit,  from  suing  the  prin-  further,  Draper  v.  Romcyn,  18  Barb.  166 ; 

cipal,  in  the  case  under  consideration.  As  Lime  Rock  Bank  v.  Mallett,  34  Me.  547. 
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nantee  an  action  for  damages,  (c)  But  where  there  is. an  entry 
on  the  docket  of  the  court,  made  by  counsel,  to  the  effect  that 
no  action  shall  be  brought  on  the  original  debt,  this  discharges 
the  surety,  because  it  will  be  enforced  by  the  court,  and  no  such 
action  will  be  permitted.  It  is  therefore  equivalent  to  a  dis- 
charge of  the  debt  by  the  creditor,  which  of  course  operates  the 
discharge  of  the  guarantor,  (d)  Such  an  arrangement  made 
with  the  principal  debtor  without  the  consent  of  the  surety, 
although  innocently  done,  may  work  an  injury  to  the  surety. 


SECTION   VII. 

OP  NOTICE  TO  THE  GUARANTOR. 

A  guaranty  may  be  extinguished  or  discharged  by  the  fact 
that  the  guarantee  gives  no  notice  to  the  guarantor  of  the  fail- 
ure of  the  principal  debtor,  and  of  the  intention  of  the  guarantee 
to  enforce  the  guaranty.  For  a  guarantor  is  entitled  to  reason- 
able notice  of  this.  What  the  notice  should  be,  or  when  it 
should  be  given,  is  not  settled  in  the  case  of  a  mere  guarantor 
as  it  is  in  the  case  of  an  indorser,  but  the  reason  and  justice  are 
the  same  in  both  cases,  and  equally  require  notice,  in  order  that 
the  guarantor  may  at  once  take  what  measures  are  within  his 
power  to  secure  or  indemnify  himself.  The  question  of  reason- 
able time  is  a  question  of  law,  and  the  cases  are  very  few  which 
would  help  us  in  determining  what  time  would  be  reasonable. 
But,  from  the  authorities  and  the  reason  of  the  thing,  we  deduce 
these  rules ;  the  guarantor  is  entitled  to  this  notice,  but  cannot 
defend  himself  by  the  want  of  it,  unless  the  notice  and  demand 
have  been  so  long  delayed  as  to  raise  a  presumption  of  waiver 
or  of  payment,  or  unless  he  can  show  that  he  has  lost  by  the- 


(c)  Perkins  v.  Gilmany  8  Pick.  229.  held  that  the  bail  was  not  thereby  dis- 
And  in  Pullam  v.  Valentine,  11  Pick.  156,  charged,  for  the  corenant  was  onlj  coUat- 
where  the  defendant  was  arrested  on  eral  to  the  action,  and  did  not  deprive  the 
mesne  process  and  *  gave  bail,  and  the  plaintiff  of  the  power  to  arrest  the  defend- 
plaintifl^  before  judgment  was  rendered,  ant,  nor  the  bail  of  the  power  to  surrender- 
covenanted  not  to  arrest  him  on  anv  writ  him,  within  the  four  months, 
or  execution  within  four  months,  it  was        (d)  Fnllam  v.  Valentine,  supra. 
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ddav  opportnDities  for  obtaining  securities  which  a  notice  or  an 
earlier  notice  would  have  given  him.  In  this  latter  case  a  very 
brief  delay,  of  a  day  or  two  only,  might  be  fatal  to  the^  claim  of 
the  guarantee,  if  it  appeared  that  notice  could  easily  have  been 
given,  and  would  have  saved  the  guarantor  from  loss.  The 
question  would  be,  in  such  a  case,  Was  there  actual  negligence, 
causing  actual  injury,  {dd)     • 

A  demand  on  the  principal  debtor,  and  a  failure  on  his  part 
to  do  that  which  be  was  bound  to  do,  are  requisite  to  found 
any  claim  against  the  guarantor;  and  notice  of  the  failure,  as 
we  have  said,  must  be  given  to  him.  (e)  But*if  the  guaranty  is 
for  the  payment  of  a  note,  and  is  absolute  and  unconditional,  it 
has  been  held  that  neither  demand  nor  notice  is  necessary  to 
charge  the  guarantor ;  {ee)  but  we  should  have  some  question 
of  this. 


♦SECTION    VIII. 

OF  GUARANTY  BY  ONE  IN  OFFICE. 

« 

If  a  guaranty  be  made  by  one  expressly  in  an  official  or 
special  capacity,  as  attorney,  executor,  guardian,  assignee, 
*trustee,  churchwarden,  or  the  like ;  and  the  guarantor  holds 
such  office,  and  has  a  right  to  give  the  guaranty  in  his  official 
capacity,  then  he  is  only  bbund  in  that  capacity.  But  if  he 
does  not  hold  such  office,  or  if  he  holds  the  office,  but  has  no 
right  to  give  the  guaranty  in  that  capacity,  then  he  is  person- 
ally liable,  and  such  designation  is  merely  surplusage,  or  words 
of  description.  (/) 

(c2(f)  Oxford  Bank  v.  Hajnes,  8  Pick.  (ee)  Bead  v,  Cutts,  7    Greenl.  186  ; 

423;  Thomas  v.  Davis,   14  Pick.  353;  Breed  v.  Hillhonse,  7  Conn.  523;  contm, 

Talbot  V.  Gay,  18  id.  534;  Whiton  v,  Greene  v.  Dodge,  2  Ham.  498;  Becbo  v. 

Mears,  11   Mete.  563 ;  Farmers  &  Me-  Dadlej,  6  Post.  249. 

chanies'  Bank  v.  Kercheval,  2  Mich.  505 ;  (/)  Redhead  v.  Gator,  1   Stark.  14 ; 

Bickford  v.  Gibbs,  8  Gush.  154.  Hall  v.  Ashurst,  1  Cr.  &  M.  714 ;  Ban«Il 

(«)  Ibid.;  Douglass  v,  Reynolds,  7  Pet.  r.  Jones,  3  B.  &  Aid.  47-51 ;  Appleton 

114.    But  this  demand  and  notice  maj  be  v.  Binks,  5  East,  148;  Sumner  r.  Wil- 

waived  by  the  surety  in  his  guaranty,  liams,  8  Mass.  162. 

Bickford  v.  Gibbs,  8  Gush.  154.  . 
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SE'CTION    IX. 


OP  REVOCATION   OP  GUARANTY. 


A  promise  of  guaranty  is  always  revocable  at  the  pleasure  of 
the  guarantor  by  sufficient  notice,  unless  it  be  made  to  cover 
some  specific  transaction  which  is  not  yet  exhausted,  or  unless 
it  be  founded  upon  a  continuing  consideration,  the  benefit  of 
which  the  guarantor  cannot  or  does  not  renounce.  If  the  prom- 
ise be  to  guarantee  the  payment  of  goods  sold  up  to  a  certain 
amount,  and  after  a  part  has  been  delivered,  the  guaranty  is 
revoked,  it  would  seem  that  the  revocation  is  good,  unless  it  be 
founded  upon  a  consideration  which  has  been  paid  to  the  guar- 
antor for  the  whole  amount;  or  unless  the  seller  has, in  reliance 
on  the  guaranty,  not  only  delivered  a  part  to  the  buyer,  but 
bound  himself  by  a  contract  enforeeable  at  law  to  deliver  the 
residue.  And  if  the  guaranty  be  to  indemnify  for  misconduct 
of  an  officer  or  servant,  this  promise  is  revocable,  provided  the 
circumstances  are  such  that  when  it  is  revoked  the  promisee 
may  dismiss  the  servant  without  injury  to  himself  on  his  failure 
to  provide  new  and  adequate  sureties. 

It  seems,  however,  that  a  distinction  is  taken  between  the 
power  of  revocation,  when  the  guaranty  is  given  by  parol  con- 
tract, and  when  it  is  under  seal.  In  the  former  case  this  power 
is  very  broadly  asserted,  but  in  the  latter  it  is  almost  wholly 
denied.  An  eminent  judge  says,  indeed,  that  there  *are  no 
means  or  mode  of  revocation  of  guaranty  under  seal,  (g)  But 
whether  this  is  strictly  true  may  well  be  doubted. 

{g)  Lord   EUenboroughf  in    Hassell  v.  in  a  court  of  law  a  letter  of  revocation  to 

Long,  2  M.  &  S.  370.    And  see  Bayley^  the  obligee  wonld  be  of  no  avail,  bot  that 

J.,  in  Calvert  v.  Gordon,  7  B.  &  C.  809.  the  proper  ooort  for  relief  was  a  court  of 

So  in  Hough  v.  Warr,  1  C.  &  P.  151,  equity. 
Abbott,  C.  J.,  expressed  the  opinion,  that 

[543] 


518-^19*  THB  LAW  OF  CONTRAOTB.  [BOOK  IIL 


CHAPTER  IX. 

HIBING  OF  PERSONS. 

Sect  1.  —  Servants. 

In  England,  a  domestic  servant  who  is  turned  away  w^ithout 
notice,  and  without  fault,  is  entitled  to  one  month's  wages, 
although  there  be  no  agreement  to  that  effect  (A)   •We  are  not 

(A)  Robinson  v.  Hindman,  3  Esp.  ^5.  the  defendant'B  employment,  he  was  taken 
And  this  is  on  the  ground  that  a  general  ill,  and  went  to  a  hospital,  where  he  re- 
hiring, that  is  to  say,  a  hiring  without  ahj  mained  three  months.  Ue  did  not  retain 
engnf^cment  as  to  the  duration  of  the  ser-  to  his  employment,  nor  did  the  defendant 
vice,  is  presumed  to  be  a  hiring  for  avear,  request  him  to  do  so.  It  appeared  that 
and  it  will  be  construed  in  a  court  or  law  the  plaintiff  had  been  paid  different  soms 
to  be  a  hiring  on  the  terms  that  either  of  money,  bnt  not  at  any  fixed  or  definite 
party  might  determine  the  engagement  periods.  It  was  eabmitted  that  upon  this 
upon  giving  a  month's  notice,  and  the  law  evidence  it  must  be  taken  to  be  a  general 
implies  a  promise  by  the  master  to  pay  a  hiring,  and  that  in  legal  estimation  that 
month's  wages,  if  he  dismiss  his  servant  was  a  hiring  for  a  year,  and  therefore  that 
without  cause,  without  giving  such  notice,  no  wages  were  recoveiible,  as  the  year's 
See  Fawcett  v.  Cash,  5  B.  &  Ad.  904 ;  service  had  not  been  performed.  S«bI  nm 
Lillcy  r.  Elwin,  11  Q.  B.  754;  Nowlan  ».  aUocatwr ;  and  Parke,  B.,  in  giving  the 
Ablett,  2  C.  M.  &  R.  54 ;  Beeston  v.  Coll-  opinion  of  Uie  court,  observed :  *'  Ad- 
yer,  4  Bing.  309,  2  C.  &  P.  607 ;  Spain  v.  mitting  thai  there  was  some  evidence  of  a 
Amott,  2  Stark.  257 ;  Hnttman  9.  Boul-  hiring,  and  agreeing  in  the  proposition 
nois,  2  C.  &  P.  511 ;  Holcroft  v.  Barber,  1  that  a  general  hiring,  if  nnexplain^,  is  to 
C.  &  K.  4 ;  Baxter  v.  Nurse,  1  C.  &  K.  be  taken  to  be  a  hiring  for  a  year,  I  think 
10.  But  this  presumption  of  a  yearly  hir-  there  is  abundant  evidence  in  this  case  to 
ing  may  be  rebutted  by  evidence  showing  show  that  there  waa  no  hiring  for  a  year, 
that^  such  was  not  the  intention  of  the  It  appears  that  payments  were  made,  bat 
parties.  Bayley  v.  Rimmell,  1  M.  &  W.  they  were  not  made  according  to  the 
506.  This  was  an  action  by  an  assistant  yearly  amount,  nor  at  any  definite  periods 
surgeon,  against  his  employer,  to  recover  of  the  year.  The  parties  separated  in  the 
the  amount  of  salary  duo  him  in  that  capac-  middle  of  the  year,  and  neither  did  the 
ity.  The  plaintiff  claimed  for  salary  for  a  plaintiff  return,  nor  did  the  defendant  re- 
hundred  and  sixty-one  days,  at  the  rate  of  quire  him  to  return  and  complete  the  ser- 
£200  per  annum,  and  he  so  described  his  vice.  If,  indeed,  the  jnry  ought  to  have 
claim  m  the  particulars  of  his  demand  an-  found  whether  this  was  a  yearly  huring, 
ncxcd  to  the  record.  No  specific  contract  the  learned  judee  should  have  been  re- 
of  hiring  was  proved,  but  evidence  was  quired  to  leave  that  question  to  them ;  but 
given  of  the  service.  It  appeared  that  were  is  really  nothing  to  show  that  the 
after  the  plaintiff  had  been  some  time  in  compensation  was  to  he  paid  at  the  end  of 
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aware  that  a  similar  rule  exists  in  this  country ;  but  where  the 
wages  are  payable  at  definite  periods,  as  by  the  week  or  by  the 
month,  the  contract  for  each  period  would  perhaps  be  con- 
sidered as  so  far  entire,  that  a  servant  leaving  without  cause 
after  the  month  had  commenced  could  not  recover  wages  for 
his  services  within  that  month;  and  a  master  turning  off  his 
servant  without  cause  would  be  bound  to  pay  him  his  wages 
through  the  month.  This,  however,  may  be  doubted  unless 
there  was  some  agreement  expressed  or  distinctly  inferable  from 
the  contract,  or  a  custom  or  usage  were  proved  which  the 
parties  might  be  considered  as  having  contemplated,  (t) 

■ 

the  year."  The  presnmption  of  a  yearly  not  $12  at  the  end  of  each  month;  and 
hiring  i8  not  a  presnmption  of  law,  but  of  that  if  the  plaintiff  left  without  good 
fact  merely.  Cresswdlj  J.,  in  Baxter  v.  cause,  before  the  seven  months  were  ex- 
Nurse,  6  M.  &  Gr.  941,  and  the  preeump-  pired,  he  could  not  recover  aiw  thing  for 
tion  of  a  yearly ,  hirinc  does  not  arise,  his  services,  although  the  defendant  had 
where  the  services  of  Sie  servant  are  ex-  paid  a  part  during  the  continuance  of  the 
pressed  to  be  at  the  will  of  either  party;  service.  Davis  v.  Maxwell,  12  Met.  286. 
a^  where  a  boy  was  hired  by  a  farmer,  for  In  this  case,  Hvbbard^  J.,  said  :  "  In  re- 
his  meat  and  clothes,  "  ao  long  as  hs  had  a  gard  to  the  contract  itself,  which  was  an 
wiiW  to  stop"  Rex  V.  Christ's  Parish,  agreement  to  work  for  the  defendant  for 
York,  3  B.  &  C.  459.  See  also.  Hex  v.  seven  months,  at  twelve  dollars  per  month, 
Great  Borden,  7  B.  &  C.  249.  As  to  what  we  are  of  opinion  that  it  was  an  entire 
words  are  sufficient  to  constitute  a  yearly  one,  and  that  the  plaintiff,  having  left  the 
hiring  see  Emmery  v.  Eldcrton,  26  E.  L.  defendant's  service  before  the  time  expired, 
&  t.  1,  There  was  formerly  a  doubt  cannot  recover  for  the  partial  service  per- 
whether  a  contract  to  serve  during  life  was  formed  ;  and  that  it  differs  not  in  principle 
valid,  but  it  seems  that  such  contract  is  from  the  adjudged  cases  of  Stark  v.  Parker, 
not  itself  illegal.  Lord  Abinger,  in  Wallis  2  Pick.  267  ;  Olmstead  v.  Beale,  19  Pick, 
r.  Day,  2  M.  &  W.  281.  See  further,  1  528 ;  and  Thayer  v.  Wadsworth,  19  Pick* 
Bl.  Com.  425,  n.  I,  Christian's  ed.  349 ;  which  we  are  unwilling  to  disturb, 
(t)  In  England  this  doctrine  rests  on  upon  mere  verbal  differences  between  tbo 
the  ground  that  the  parties  may  make  the  contracts  in  those  cases  and  in  this,  which 
contract  with  reference  to  general  usage,  do  not  affect  its  spirit.  The  plaintiff  has* 
which  thereby  becomes  a  part  of  the  con-  axgued  that  it  was  a  contract  for  seven' 
tract.  See  Turner  v.  Robinson,  6  B.  &  months,  at  tweli^e  dollars  per  month,  to  be 
Ad.  789 ;  Ridgway  v,  Hungerford  Market  paid  at  the  end  of  each  month.  But 
Co.  3  Ad.  &  £1.  171.  In  this  countiy  it  nowever  reasonable  such  a  contract  might 
has  been  held  that  a  contract  to  work  "  for  be,  it  is  not,  we  think,  the  contract  which 
eight  months  for  $104,  or  $13  a  month,"  is  proved.  There  is  no  time  fixed  for  the 
was  so  far  an  entire  contract  that  if  the  payment,  and  the  law  therefore  fixes  the 
plaintiff  left  without  cause,  before  the  time ;  and  that  is,  in  a  case  like  this,  the 
eight  months,  he  could  not  recover  for  any  period  when  the  service  is  performed.  It- 
part  of  the  time ;  and  although  he  had  is  one  bargain  ;  performance  on  one  part 
woriied  more  than  a  month,  he  was  not  and  payment  on  the  other ;  and  not  per- 
allowed  to  recover  for  a  month,  since  formance  and  full  payment  for  the  part 
there  was  no  provision  that  he  should  be  performed.  The  rate  per  n»nth  is  stated, 
paid  monthly.  Reab  v.  Moor,  19  Johns,  as  is  common  in  such  contracts,  as  fixing 
337.  So,  where  the  plaintiff  agreed  to  the  rate  of  payment,  in  case  the  contract 
work  for  the  defendant  "  seven  months,  at  should  be  given  up  by  consent,  or  death  or 
$12  per  month,"  it  was  hdd  that  this  was  other  casualty  should  determine  it  before 
an  entire  contract ;  that  $84  were  to  be  its  expiration,  without  affecting  the  right 
paid  at  the  end  of  the  seven  months,  and  of  the  party.    Such  contracts  for  hire,  for 
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Where  the  contract  is  for  a  time  certain,  if  the  master  dis- 
charge the  servant  before  the  time,  he  is  still  liable,  unless  the 
servant  have  given  cause,  by  showing  himself  unable  or  unwiU« 
ing  to  do  what  he  has  undertaken  to  do.  (j)     A  •promise  by 

definite  periods  of  time,  ve  reasonable  and  their  service  for  any  definite  time,  but 

convenient,  are  fpunded  in  practical  wis-  with  a  knowled^  of  a  regulation  adopted 

dom,  and  have  long  received  the  sanction  by  them  requirmg  that  all  persons  em- 

of  the  law.    It  is  our  duty  to  sustain  them  ployed  by  them  shall   give    them   four 


was  made  by  N.  and  C,  that  N.  should  notice ;  but  he  is  liable  to  them  for  all 
have  eleven  dollars  per  month  and  board,  damages  caused  by  his  not  giving  the 
80  long  as  he  should  work  for  C. ;  C.  in-  notice ;  and  in  a  suit  against  them  for 
forming  N.  that  he  (C.)  might  not  have  his  wages,  the  amount  of  such  damiuees 
two  days'  work  for  him.  N.  worked  for  may  be  deducted  therefrom.  Hunt  v.  The 
C.  several  mondis,  and  brought  an  action  Otis  Company,  4  Met.  464. 
for  his  wages,  and  annexed  to  his  writ  a  (j)  It  seems  that  where  a  servant  is 
bill  of  particulars,  in  wiiich  he  charged  the  hired  for  a  year,  or  otlier  fixed  period,  at 
price  a^rroed  on  per  month,  and  gave  C.  an  entire  sum,  and  is  discharged  by  his 
credit  for  a  certain  sum  on  account  of  employer,  without  caaue,  during  the  term, 
three  weeks'  sickness  of  N.,  during  which  he  may  at  the  end  of  the  time  recover  fir 
time  he  was  unable  to  work.  C.  filed  in  the  tohoi^  timef  according  to  the  contract. 
set-off  an  account  against  N.  for  board  Gandell  v.  Pontigny,  4  Camp.  375 ;  Oosti- 
during  his  sickness.  Held,  that  the  con-  gan  v.  The  Mohawk  &  Hudson  Railroad 
tract  was  a  hiring  by  the  month ;  that  C.  Co.  3  Denio,  609 ;  Cox  ».  Adams,  I  N. 
was  not  entitled  to  payment  for  N.'s  lx>ard  &McC.  284  ;  Clancey  v,  Robertson,  2  Rep. 
durinic  his  sickness  ;  but  that  N.  could  not  Con.  Ct.  404 ;  Bvrd  v.  Boyd,  4  McCord, 
recover  wages  during  any  part  of  the  time  246.  It  seems,  however,  that  the  action 
of  his  detention  from  work  by  sickness.  —  in  such  case  should  be  medal,  and  not  for 
And  wherever  the  contract  shows  that  the  work  and  labor  done.  Fewings  v.  Tisdal, 
hiring  was  intended  for  a  longer  term,  as  1  £xch.  295  ;  Archard  v.  Homor,  3  C  & 
for  a  year,  the  more  reservation  of  wages  P.  349 ;  Smith  v.  Himvard,  7  Ad.  &  £1. 
for  a  shorter  term,  as  so  much  per  week,  644 ;  Broxham  v.  Wagstaffe,  5  Jurist, 
or  per  month,  will  not  control  tne  hiring.  845 ;  Hartley  v.  Harman,  1 1  Ad.  &  £L 
Thus,  where  a  farm  servant  waa  hired  for  798.  But  if  the  servant  obtains  work  etoe- 
a  year,  at  three  shillings  a  week,  with  lib-  where,  during  the  continuance  of  the  term 
erty  to  go  at  a  fortnight's  notice,  the  con-  for  which  he  was  originally  employed  by 
tract  was  held  to  be  a  hiring  for  a  year,  the  the  defendant,  this  ought,  and  probaUy 
fortnight's  notice  plainly  showing  that  it  would,  reduce  the  damages  to  which  the 
was  not  a  weekly  hiring.  Rex  v.  Bird-  servant  would  otherwise  be  entitled  .by 
brooke,  4  T.  R.  245.  In  England,  in  the  such  wrongful  dismissal.  Stewart  v. 
hiring  of  domestic  servants  for  a  year,  Walker,  14  Pens.  293.  And  see  Cosli- 
there  is  generally  an  implied  condition  gan  v.  The  Mohawk  &  Hudson  R.  R.  Co. 
arising  from  general  custom,  that  the  con-  2  Denio,  617,  Bearddeyt  J. ;  Hoyt  v.  Wild- 
tract  may  be  determined  by  a  month's  fire,  3  Johns.  518 ;  Emerson  v.  Howland, 
notice  to  quit,  and  if  the  servant  leave  1  Mason,  5l.  In  Goodman  tr.  Pocock,  15 
without  sucn  notice,  and  without  the  fault  Q.  B.  576,  a  clerk  dismisfied  in  the  mid- 
of  his  master,  he  can  recover  nothing  for  die  of  a  quarter  brought  an  action  for  a 
his  services.    See  Hartley  v.  Cummmgs,  wrong^l  dismissal,  the  declaratioa  con- 

5  C.  B.  247  ,*  Pilkington  v.  Scott,  15  M.  taining  a  special  count  for  such  dismis- 

6  W.  657  ;  Aft*hard  v,  Homor,  3  C  &  P.  sal.  The  jury  were  directed  not  to  take 
349 ;  Johnson  v.  Blenkensop,  5  Jurist,  into  account  the  services  actually  rendered 
870 ;  Nowlan  v,  Ablett,  2  C.  M.  &  R.  54 ;  during  the  broken  quarter,  as  they  were 
Debriarv.  Mintum,  1  Cala.  450.  But  it  not  recoverable  except  under  an  utei^it'hiftis 
has  been  hdd  in  this  country  that  where  count,  and  thoy  gave  damages  accordingly, 
one  enters  into  the  service  of  employers,  The  plaintiff  then  brought  a  second  acSon 
under  no  express  agreement  to  continue  in  to  recorer  under  an  indtbUaiM  count  for 
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the  servant  to  obey  the  lawfnl  and  reasonable  orders  of  his 
master,  within  the  scope  of  his  contract,  is  implied  by  law ;  and 
a  breach  of  this  promise,  in  a  material  matter,  justifies  the 
master  in  discharging  him.  (ft) 

•If  the  contract  be  for  a  time  certain,  and  the  servant  leave 
without  cause  before  the  time  expires,  it  has  been  held  in  many 

his  services  daring  the  broken  qaarter.  It  the  plaintiff  to  T^isit  her  to  see  her  before 
was  keid  that  the  action  was  not  maintain-  her  death,  wherenpon  the  plaintiff  request- 
able,  because  the  plaintiff  by  his  former  ed  the  defendant  to  give  her  leave  to  ah- 
action  on  the  special  contract  had  treated  sent  herself  for  that  parpose,  she  not  being 
it  as  an  open  contract,  and  he  could  not  likely  thereby  to  cause  any  injury  or  hinder- 
afterwards  recover  under  the  indebitatus  ance  to  his  domestic  affairs,  and  not  in- 
count  as  for  services  under  a  rescinded  tending  to  be  thereby  guilty  of  any  im- 
eontract.  It  was  also  held,  that  in  the  proper  omission  or  unreasonable  delay  of 
former  action  the  jury  ought  to  have  been  her  duties ;  iind  because  the  defendant 
directed  to  take  the  services  rendered  dur-  wrongfully  and  unjustlv  forbade  her  from 
ing  the  broken  qaarter  into  account,  in  so  absentmg  herself  ior  the  purpose  of 
awarding  damages  under  the  special  count  visiting  her  mother,  &c.,  she  left  his  house 
for  tlie  wrongful  dismissal.  And,  sembUj  and  service,  and  absented  herself  for  that 
per  Patteaon,  J.,  and  Erle^  J.,  that  under  purpose  for  the  time  mentioned  in  the  plea, 
an  indebitatus  count  the  servant  wrongfully  the  same  being  a  reasonable  time  in  that 
dismissed  before  the  termination  of  the  behalf,  and  she  not  caasing  thereby  any 
period  for  which  he  was  hired  <:annot  re-  hinderance  to  his  domestic  affairs,  nor  be- 
co\t2r  his  whole  wages  up  to  such  tcrmina-  Ing  thereby  guilty  of  any  improper  omis- 
tion,  as  for  a  constructive  service,  but  can  sion  or  unreasonable  delay  of  her  duties, 
recover  only  in  respect  of  his  service  up  to  as  she  lawfully  might,  &c.  Held,  on  de- 
the  time  of  his  dismissal.  See  Lilley  v.  murrer,  that  the  plea  was  good,  as  show- 
Elwin,  11  Q.  B.  755 ;  Green  v.  Hulett,  22  ing  a  ^smissal  for  disobedience  to  a  lawful 
Yerm.  188.  order  of  the  master,  and  that  the  rcplica- 
{k)  Pff-  curiam,  in  The  King  v.  St.  John,  tion  was  bad,  as  showing  no  sufficient  ex- 
Devizes,  9  B.  &  C.  900.  The  wilful  dis-  case  for  such  disobedience.  So  where  the 
obedience,  on  the  part  of  the  servant,  of  servant  assaulted  his  employer's  servant 
any  lawful  order  of  the  master,  is  a  good  maid,  with  intent  to  commit  a  rape  updn 
cause  of  discharge.  Spain  v,  Amott,  2  her.  Atkin  v,  Acton,  4  C  &  F.  208.  Or 
Stark.  256  ;  Callo  v.  Brouncker,  4  C.  &  P.  commits  any  crime,  though  the  same  be 
518;  Amor  v.  Fearon,  9  Ad.  &  £1.  548.  not  immediately  injurious  to  his  employer. 
See  also  Fillieul  v.  ArmstiY>ng,  7  Ac^  &  Libhart  v.  Wood,  1  W.  &  S.  265.  So 
£1.557.  In  the  case  of  Turner  V.  Mason,  where  an  unmarried  female  servant  be- 
14  M.  &  W.  112,  an  action  of  assumpsit  comes  pregnant.  Bex  v.  Brampton,  Calde- 
was  brought  for  the  wrongful  dismissal  of  cott,  11,  14.  So  using  abusive  language 
a  domestic  servant,  without  a  month's  to  his  employer.  Byrd  v.  Boyd,  4  Mc- 
notice,  or  payment  of  a  month's  wages.  Cord,  246.  Or  quarrels  with  a  fellow 
Plea,  that  the  plaintiff  requested  the  de-  clerk  in  the  store,  in  the  presence  of  ladies, 
fendant  to  give  her  leave  to  absent  herself  and  draws  a  revolver.  Keamer  v.  Holmes, 
from  his  service  daring  the  night,  that  6  Louis.  Ann.  873.  Or  is  guilty  of  any 
hQ  refused  such  leave  and  forbade  her  misconduct,  inconsistent  with  the  relation 
from  so  absenting  herself,  and  that  against  of  master  and  servant.  Sin^  v.  McCor- 
his  will  she  nevertheless  absented  herself  mick,  4  W.  &  S.  265.  As  if  the  servant 
for  the  night,  and  until  the  following  day,  set  up  a  claim  to  be  a  partner  with  his 
whereupon  he  dischar^d  her.  Replica-  employer.  Amor  v.  Fearon,  9  Ad.  &  El. 
tion,  that  when  the  plamtiJBf  requested  the  548.  Or  conduct  so  as  materially  to  in- 
defendant  to  give  her  leave  to  absent  her-  jure  his  employer's  business.  LAcy  v, 
•  self  from  his  service,  her  mother  had  been  OsbaJdiston,  8  C.  &  E.  80.  Or  is  guilty 
seized  with  sudden  and  violent  sickness,  of  repeated  intoxication ;  semble,  Wise  t;. 
and  was  in  imminent  danger  of  death,  and  Wilson,  1  C.  &  K.  662.  And  see  further 
believing  herself  likely  to  die,  requested  Arding  v.  Lomax,  28  £.  L.  &  £.  543. 
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cases,  in  England  and  in  this  country,  that  he  has  no  claim  for 
the  services  he  has  rendered.  (/)     Some  of  these  ^cases  are  of 

(/)  If  this  question  Ls  to  be  governed  he  had  continued  laboring  as  long  as  conid 
solely  by  the  number  of  authorities,  it  be  required  of  him.  Not  that  the  cm- 
would  seem  to  be  at  rest,  for  it  is  supported  ployer,  during  the  term,  has  from  time  U> 
by  the  following  adjudged  cases  :  Cutter  time  made  payments  to  the  plaintiff  for 
V,  Powell,  6  T.  R.  320 ;  Lilley  v.  Elwin,  his  labor.  But  if,  in  such  case,  die  de- 
11  Q.  B.  755  ;  Stark  v.  Parker,  2  Pick,  fcndant  have  made  payments  to  theplain- 
267 ;  McMillan  v.  Vanderlip,  12  Johns,  tiff  upon  the  contract,  during  the  term, 
165;  Jennings  r.  Camp,  13  id.  94;  Reab  and  tne  plaintiff,  having  commenced  an 
V.  Aloor,  19  id.  337;  Waddington  v.  Oli-  action  of  book  account  to  recover  for  his 
vcr,  5  B.  &  P.  61 ;  Ellis  v.  Hamlen,  3  services,  is  defeated,  upon  the  ground  that 
Taunt.  52;  Marsh  v.  Rulesson,  1  Wend,  he  left  the  service  of  tbe  defendant,  with- 
514;  Miller  v.  Goddard,  34  Me.  102;  out  legal  cause,  before  the  expiration  of 
Faxon  v.  Afansfield,  2  Mass.  147;  Lantry  the  term,  the  defendant  can  have  no  re* 
V,  Parks,  8  Cow.  63  ;  Ketchum  v.  Evert-  covery  against  the  plaintiff  for  the  amount 
son,  13  Johns.  365  ;  Sickcls  v,  Pattison,  of  payments  thus  made.  See  also  Riceo. 
14  Wend.  257  ;  Weeks  v.  lieighton,  5  N.  The  bwight  Man.  Co.  2  Cush.  80,  where 
Hamp.  343  ;  Olmstead  v.  BeaTe,  19  Pick,  it  is  agaii\  held  that  if  A  enter  into  theser- 
528  ;  Thayer  v.  Wadsworth,  id.  349 ;  St.  vice  of  B  upon  an  agreement  to  labor  for 
Alban's  Steamboat  Co.  v.  Wilkins,  8  him  a  year,  and  leave  at  the  end  of  six 
Verm.  54;  Davis  v.  Maxwell,  12  Met.  months,  A  can  maintain  no 'action  for  the 
286 ;  Hunt  v.  Otis  Man.  Co.  4  id.  465 ;  services  so  rendered  ;  but  if  B  then  prom- 
Winn  t*.  Southgate,  17  Verm.  355  ;  Sut-  ise  A  to  pay  him  for  the  six  months' labor, 
ton  17.  Tyrell,  1 2  id.  79 ;  Ripley  v.  Chip-  upon  the  performance  of  any  additional 
man,  13  id.  268 ;  Coe  v.  Smitn,  1  Cart,  service,  however  slight,  or  the  doing  of 
(Ind.)  267  ;  Swift  v.  Williams,  2  Carter,  some  act  by  A,  to  his  personal  inconven- 
365 ;  Hawkins  v.  Gilbert,  19  Ala.  54.  ience,  though  of  no  value  to  B,  and  snch 
Nor  docs  it  make  any  difference  in  this  somce  is  rendered,  or  act  done,  this  will 
respect  whether  the  wages  are  estimated  so  far  operate  as  a  waiver  of  the  original 
at  a  gross  sum,  or  are  to  be  calculated  contract  that  an  action  may  be>maintained 
according  to  a  certain  rate  per  week  or  by  it  for  the  six  months'  labor.  That  an 
month,  or  arc  payable  at  certain  stipulated  offer  to  pay,  by  the  employer,  is  &>  waiver 
times,  provided  the  servant  agree  for  a  of  all  forfeiture,  see  also  Seaver  v.  Morse, 
definite  and  whole  term ;  such  an  arrange-  20  Verm.  620.  So  where  the  employer 
ment  being  periectly  consistent  with  the  gives  the  laborer  a  note,  before  the  time 
entirety  of  the  contract.  Davis  v.  Mnx-  for  which  he  was  hired  has  elapsed,  for 
well,  12  Met.  286.  The  law  on  this  point  the  amount  of  wages  already  earned,  he 
was  fully  affirmed  in  the  late  case  of  Winn  cannot  resist  payment  thereof  by  showing 
V.  Southgate,  17  Verm.  355.  It  was  there  that  the  payee  left  his  service  before  the 
hdd  that  if  one  contract  to  labor  for  an-  expiration  of  the  time  for  which  he  was 
other  for  a  specified  term,  and  leave  the  originally  hired.  Thorpe  v.  White,  13 
service  of  bis  employer  before  the  expira>  Johns.  53.  See  also  Hayden  v.  Madison, 
tion  of  the  term,  without  any  cause,  attrib-  7  Greenl.  76.  The  rule  before  adverted 
utable  either  to  the  employer  or  to  the  act  to  as  to  entire  performance  is  not  binding 
of  providence,  he  cannot  recover  any  com-  upon  persons  under  the  age  of  twenty-one 
pensation  for  the  portion  of  the  term  dur-  years,  and  although  they  engage  to  work 
mg  which  he  in  fact  labors.  And  it  a  specified  time,  and  for  a  specified  sum, 
makes  no  difference  that  the  employer,  they  may  nevertheless  leave  when  they 
before  the  expiration  of  the  term,  permit-  please,  and  recover  upon  SLquaninm  menui 
ted  the  plaintiff  to  be  absent  from  nis  em-  for  what  their  services  are  really  worth, 
ployment  for  a  few  weeks  upon  a  journey,  Moses  v.  Stevens,  2  Pick.  332 ;  Judkins 
—  the  plaintiff  having,  after  bis  return,  v.  Walker,  1 7  Maine,  38 ;  Bishop  p.  Shep- 
again  resumed  labor  for  his  employe^,  herd,  23  Pick.  492;  Vent  v,  Osgood,  19 
under  the  contract.  Nor  does  it  make  id.  572;  Thomas  v.  Dike,  II  Verm.  273; 
any  difference,  that  the  plaintiff  ceased  Medbury  r.  Watrous,  7  Hill,  110;  Whit- 
laboring  for  his  employer,  under  the  be-  marsh  v.  Hall,  3  Denio,  375 ;  deducting, 
lief  that,  according  to  the  legal  method  of  it  seems^  any  damage  to  his  employer  by 
computing  time,  under  fiimuar  contracts,  sudi  violation  of  m  contract.    Tlx>ma8 
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great  severity ;  as  where  the  hiring  was  for  a  year,  and  after 
ten  months  and  a  half  the  servant  went  away,  saying  he  would 
work  no  more  for  that  master,  and  after  two  days  returned  and 
offered  to  fulfil  his  contract,  and  the  master  refused  to  receive 
him,  it  was  held  that  the  servant  could  recover  no  wages  for  the 
time  he  had  worked,  (m)  The  ground  taken  in  these  cases, 
and  on  which  they  all  seem  to  rest,  is  the  entirety  of  the  con- 
tract, which  is  supposed  to  prevent  any  apportionment  of  the 
wages.  And  it  has  been  held  that  the  •servant  cannot  recover 
if  he  left  because  the  master  required  of  him  services  different 
from  those  specified  in  the  contract,  if  he  made  no  objection 
thereto,  (n)     But  if  prevented  from  performing  the  stipulated 

V.  Dike,  11  Yerm.  273;  Moses  v.  Stevens,  'We  think  the  gpecial  oontract  being 
2  Pick.  332;  Jadkins  v.  Waljccr,  17  Me.  avoided,  an  inddntatus  asnanpsit  upon  a 
38.  But  see  contra,  Whitmarsh  v.  Hall,  quantum  meruit  lies,  as  it  would  if  no  con- 
S  Denio,  375,  where  the  subject  was  fully  tract  had  been  made ;  and  no  injustice 
considered,  and  Jewett,  J.,  observed  upon  will  be  done,  because  die  jorj  will  give  no 
this  point :  "  It  is  insisted  on  the  port  of  more  than,  under  all  circumstances,  the 
the  defendants  that  the  justice  erred  in  services  were  worth,  making  any  aUowanpe 
rejecting  the  evidence  offered  bv  them,  on  for  any  disappointment^  ojnounting  to  an  in- 
the  ground  that,  although  the  plaintiff  was  jury,  which  the  defendant  in  such  case  tixndd 
an  infant,  and  had  a  right  to  avoid  his  stistain  by  the  avoidance  of  the  contract.' 
contract  and  recover  the  value  of  his  ser-  With  great  respect,  I  am  unable  to  yield 
vices,  yet  that  the  defendants  were  enti-  my  assent  to  the  soundness  of  the  qualifi- 
tied,  if  they  had  sustained  an  injury  by  cation  annexed  to  the  proposition.  I 
such  avoidance,  to  have  a  proper  allow-  think  that  the  infant  plaintiff,  in  such  tin. 
ance  therefor  made  against  such  value,  action,  is  entitled,  by  well-settled  princi- 
In  other  words,  it  is  claimed  that  the  de-  pies  of  law,  to  recover  such  sum  lor  his 
fendants  are  entitled,  as  a  setoff  against  services  as  he  would  be  entitled  to  if  there 
the  value  of  the  plaintiff's  services,  to  such  had  been  no  express  contract  made.  ^  A 
sum  as  is  equal  to  the  amount  of  the  in-  recovery  is  allowed  upon  the  assumption 
jury  sustained  bv  them,  by  tlie  avoidanoe  that  there  is  no  express  contract  at  all." 
of  the  contract  by  the  plaintiff,  which  in  But  in  the  case  ot  Moulton  v.  Trask,  9 
effect  would  charge  the  infant  with  the  Met.  577,  decided  sinos  Whitmarsh  v. 
performance  of  his  oontract,  or  with  damr  Hall,  it  was  held  that  where  a  minor 
ages  for  its  violation.  The  proposition  is  makes  a  contract,  either  absolute  or  con- 
not  sustained  by  any  elementary  principle  ditional,  to  labor  for  a  year,  for  one  hun- 
.  known  to  the  law,  and  I  do  not  find  that  dred  dollars,  and  his  employer,  without 
it  has  been  recognized  by  any  adjudged  sufficient  canse,  discharges  him  before  the 
case,  unless  by  that  of  Moses  v.  Stevens,  2  year  expires,  inddiitatus  assumpsit  may  be 
Pick.  S^,  In  that  case  the  plaintiff,  an  maintained  for  the  'minor's  wages  for  the 
infant,  hod  made  a  special  agreement  to  tiof!e  during  which  he  labored ;  and  his 
labor  for  the  defendant  a  certain  time  for  employer  is  bound  to  pay  at  the  rate  of 
certain  wages,  and  before  the  time  expired  one  hundred  dollars  a  year,  deducting  any 
left  his  service  voluntarily,  without  cause,  loss  that  he  may  have  sustained  from  the 
It  was  held  that  he  might  recover  on  a  minor's  unfaithfulness,  or  occasional  ab- 
guantum  meruit  for  the  services  performed,  sence  without  leave.  See  also,  ante,  p. 
and  if  his  employer  was  injured  by  the  263,  n.  (/) 

sudden  termination  of  the  contract  without  (m)  Lantry  v.  Parks,  8  Cowen,  63. 

notice,  a  deduction  should  be  made  on  (n)  Hair  v.  Bell,  6  Verm.  35 ;  Mullen 

that  account.    The  learned  judge,  in  de-  v.  Gilkinson,  19  id.  503.    See  also  De 

livering  the  opinion  of  the  court,  said :  Camp  v.  Stevens,  4  Blackf.  24.    In  this 
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amount  of  labor  by  sickness,  or  similar  inability,  he  may  recover 
pay  for  what  be  has  done  on  a  quantum  meruit,  (o) 

The  case  of  Britton  v.  Turner,  6  New  Hamp.  R.  481,  (p)  re- 


cose  a  person  contracted  to  work  for  a  npon  a  qttantttm  tneruHf  for  the  time  he 

year,  at  a  certain  sam  per  month ;  bnt  labored.    And  it  was  also  heid  that,  if  this 

after  working  three  months  and  ten  days,  were  not  so,  an  offer  by  the  defendant, 

he  left  his  employer,  and  sned  him  for  the  after  the  plaintiff  had  left  his  service,  to 

work  thus  done.    It  was  proved  that  the  pay  the  plaintiff  the  amount  doe  to  him, 

defendant  had  manifested  a  disposition  to  at  the  rate  of  compensation  fixed  by  (tie 

get  the  plaintiff  to  leave  him,  and  had  orimnal  contract,  was  a  waiver  of  all  claim 

said,  after  the  plaintiff  was  gone,  that  he  of  forfeitare.    To  the  same  effect  is  Faller 

was  glad  of  it,  as  the  plaintiff  was  worth  v.  Brown,  11  Met.  440,  where  a  special 

nothing.    Held,  that  the  action  was  not  agreement  was  made  by  A  and  B,  tiiafc 

sustained.  A  should  work  for  B,  and  that,  if  he  shoald 

(o)  Dickey  v.  Linscott,  20  Maine,  4S3 ;  be  dissatisfied,  and  wish  to  leave  the  ser- 

Fenton  v.  Clark,  1 1  Verm.  557.    In  this  vice,  he  should  give  B  four  weeks'  notice, 

case,  Bennett,  J.,  in  giving  the  opinion  of  and  work  for  him  four  weeks  after  the  no- 

a  majority  of  the  court,  observed  :  "  In  tice,  and  then  receive  his  pay.    After  A 

the  case  before  the  court,  the  plaintiff  con-  had  begun  to  work  under  tnis  agreement, 

tractcd  with  the  defendant  to  labor  person-  he  became  gick  and  unable  to  work,  and 

ally  for  him  for  four  months,  at  ten  dol-  left  B  without  giving  four  weeks  notice, 

Ian  per  month,  and  by  the  terms  of  the  and   remained   sick  for   several  weeks, 

contract,  was  to  receive  no  pay  till  he  had  Hddy  that  this  agreement  as  to  notice  ap- 

worked  the  four  months.    These  services  plied  to  a  voluntary  leaving  of  the  service 

beine  of  a  personal  character,  the  contract  or  A,  and  not  to  a  leaving  by  reason  of 

could  not  be  performed  by  another,  and  his  sickness    and   inability  to    continue 

as  the  plaintiff  was  disabled  to  perform  it  therein ;  and  that  he  was  entitled  to  recover 

himself,  by  reason  of  sickness,  which  was  a  proper  compensation  for  the  work  which 

the  act  of  God,  npon  the  authority  of  the  he  had  done.    And  see  Fahy  v.  North,  19 

foregoing   cases,  the    contract  was    dis*  Barb.  341. 

chafed.  The  inquiry  then  arises,  what  (p)  In  this  case  the  whole  subject  was 
IS  the  result  ?  It  appears  to  me  apparent  fully  and  ably  examined  by  Parker,  J., 
that  the  plaintiff  must,  at  least,  after  the  and  the  court  came  to  the  following  con- 
expiration  of  the  four  months,  be  permit-  elusions,  which  die  American  Editor  of 
ted  to  recover  as  upon  a  qttantum  meniit,  Chitty  on  Contracts  regards  as  "  mani- 
pro  nx/a,  for  the  services  rendered.  Com-  festly  just  and  sensible."  1.  Where  a 
mon  justice  requires  this,  and  I  should  be  party  undertakes  to  pay,  upon  a  special 
sorry  to  find  that'  it  was  not  tolerated  by  contract  for  the  performance  of  labor,  he 
the  principles  of  the  common  law.  To  is  not  liable  to  be  charged  upon  such 
hold,  in  a  case  like  this,  where  the  plain-  special  contract  until  the  money  is  earned 
tiff  has  been  dischai^d  of  his  contract  by  according  to  the  terms  of  the  agreement ; 
the  act  of  God,  that  there  can  be  no  ap-  and  where  the  parties  have  made  an  ex- 
portionment,  upon  the  technical  ground  press  agreement,  the  law  will  not  imply 
that  the  contract  is  entire,  and  its  perform-  and  raise  an  agreement  different  from  that 
ance  a  condition  precedent,  is,  to  my  mind,  which  the  parties  have  entered  into,  ex- 
leaving  the  substance  and  adhering  to  the  cept  upon  some  further  transaction  be- 
shadow."  Redfield,  J.,  dissented.  See  tween  them.  2.  In  case  of  a  failure  to 
also  Seaver  v.  Morse,  20  Verm.  620.  In  perform  snch  special  contract,  by  default 
this  case  the  plaintiff,  having  contracted  of  the  party  contracting  to  do  the  service, 
to  labor  for  the  defendant  six  months,  at  if  the  money  is  not  due  by  the  terms  of 
a  specified  price  for  the  term,  was  taken  the  special  agreement,  and  the  nature  of 
unwell,  and  left  the  defendant's  service,  the  contract  is  such  that  the  employer  can 
and  was  so  unwell,  for  about  a  month,  reject  what  has  been  done,  and  rcfuAC  to 
that  he  was  unable  to  perform  the  full  receive  any  benefit  ftt)m  the  part  perform- 
labor  of  a  man,  and  then  he  recovered  his  ancc,  he  is  entitled  to  do  so,  unless  he  has 
health,  but  did  not  return  to  the  defend-  before  assented  to  and  accepted  of  what 
ant's  employment.  It  was  hdd  that  he  has  been  done,  and  in  such  case  the  party 
was  entitled'  to  recover  for  his  services,  performing  the  labor  is  not  entitled  to  re- 
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sists  the  whole  doctrine  of  these  cases,  and  pennits  the  ^servant 
to  recover  on  a  qwmtum  meruit.  His  right  to  recover-  is  care- 
fully guarded  in  this  case  by  principles  which  seem  to  protect 
the  master  from  all  wrong ;  and  to  require  of  him  only  such 
payment  as  is  justly  due  for  benefits  received  and  retained,  and 
after  all  deduction  for  any  damage  he  may  have  sustained  from 
the  breach  of  the  contract  So  guarded,  it  might  seem  that  the 
principles  of  this  case  are  better  adapted  to  do  adequate  justice 
to  both  parties,  and  wrong  to  neither,  than  those  of  the  numer- 
ous cases  which  rest  upon  the  somewhat  technical  rule  of  the 
entirety  .of  the  contract  It  is  certain,  however,  that,  since  this 
case  was  reported,  the  'same  question  has  been  again  consid- 
ered in  other  courts,  and  decided  in  conformity  with  the  earlier 
decisions.  (9) 

ooTer,  however  much  he  ma^  have  done,  zoent  of  the  contnwit.  5.  If  in  such  case 
3.  But  if,  upon  a  contract  of  such  a  chaN  it  be  found  that  the  damages  are  equal  to 
acter,  a  party  actually  receives  useful  or  greater  than  the  amount  of  the  value  of 
labor,  and  thereby  derives  a  benefit  and  the  labor  performed,  so  that  the  employer, 
advantage,  over  and  above  the  damage  having  a  right  to  the  performance  of  the 
which  has  resulted  from  the  breach  of  tne  whole  contract,  has  not,  upon  the  whole 
contract  by  the  other  party,  the  labor  act-  case,  received  a  beneficial  service,  the 
nally  done  and  the  value  received  furnish  plaintiff  cannot  recover.  6.  If  the  em- 
a  new  consideration,  and  the  law  there-  ployer  elects  to  permit  himself  to  be 
upon  raises  a  promise  to  pay  to  the  extent  charged  for  the  value  of  the  labor,  without 
of  the  reasonable  worth  of  the  excess,  interposing  the  damages  in  defence,  he  is 
And  the  rule  is  the  same,  whether  the  entitled  to  do  so,  and  may  have  an  action 
labor  was  received  and  accepted  by  the  to  recover  his  damages  lor  the  non-per» 
assent  of  the  party  prior  to  the  breach,  and  formance  of  the  contract.  7.  If  he  elects 
under  a  contract  oy  which,  from  its  na-  to  have  the  damaees  considered  in  the 
ture,  we  partj  was  to  receive  the  labor  action  against  him,  ne  must  be  understood 
from  time  to  time  until  the  completion  of  as  couching  that  they  are  not  to  be  ex- 
the  whole  contract,  or  whether  it  was  re-  tended  beyond  l^e  amount  of  what  he  has 
ceived  and  accepted  by  an  assent  snbse-  received,  and  he  cannot  therefore  afker- 
quent  to  the  perrormance  of  all  that  was  in  wards  sustain  an  action  for  further  dam- 
fact  done.    4.  In  case  such  contract  is  ages. 

broken,  by  the  fault  of  the  party  employed,  (9)  The  case  of  Britton  r.  Turner  was 
after  part  performance  has  been  received,  cited  and  alluded  to  by  the  court,  in  giving 
the  employer  is  entitled,  if  he  so  elect,  to  the  opinion,  in  die  subsequent  case  of 
put  the  breach  of  contract  in  defence  for  Olmstead  v.  Beale,  19  Pick.  529,  but 
the  purpose  of  reducing  the  damages,  or  Morton,  J.,  who  there  delivered  the  opinion 
showing  that  nothing  is  due,  and  the  bene-  of  the  court,  said :  "  We  have  no  hesi- 
fit  for  which  he  is  liable  to  be  chained,  in  tancy  in  adhering  to  our  own  decisions, 
that  case,  is  the  amount  of  value  which  he  supported  as  they  are  by  principle,  and  a 
has  received,  if  an;^,  beyond  the  amount  long  series  of  adjudications/'  On  the 
of  damage,  and  the  implied  promise  which  other  hand,  the  principles  of  Britton  v. 
the  law  will  raise  is  to  pay  sach  amount  of  Turner  were  clearly  approved  by  Bennett, 
the  stipulated  price  for  the  whole  labor  as  J.,  in  delivering  the  opinion  of  Fen  ton  v. 
remains,  after  deducting  what  it  would  Clark,  U  Verm.  560.  The  Court  of  Yer- 
cost  to  procure  a  completion  of  the  whole  mont  seems  in  other  cases  inclined  to  con- 
service,  and  also  any  damage  which  has  strue  all  entire  contracts  of  labor  and  ser- 
becn  sustained  by  reason  of  the  non-fuliU-  vice  equitably  for  the  laborer,  and  to  hold, 
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On  the  same  principle  of  entirety  of  contract,  it  is  held  that 
if  a  servant  is  discharged  for  misconduct  during  the  currency  of 
a  quarter,  he  is  entitled  to  no  wages  from  the  beginning  of 
that  quarter,  although  he  did  not  misbehave  until  the  day  when 
discharged,  (r)  But  if  the  contract  be  dissolved  by  mutual  con- 
sent, he  may  recover  wages  pro  rata,  without  any  express  con- 
tract to  that  effect,  (s)  and  so  he  may  if  he  leave  for  justifiable 
cause,  (ss)  K  a  justifiable  cause  for  dismissal  exists,  he  cannot 
recover,  although  not  dismissed  expressly  on  that  ground,  (<) 
and  even  although  the  master  did  not  know  of  its  existence  at 
the  time.  (/^)  And  if  the  servant,  by  his  misconduct,,  forfeits 
his  claim  for  wages,  a  subsequent  promise  of  the  master  to  pay 
the  wages  has  been  said  to  be  void  for  want  of  considera- 
tion, (u) 

•Where  the  servant  is  wrongfuUy  dismissed  during  a  quarter, 
or  other  definite  term,  he  may,  after  the  quarter  or  term  ends, 

where  the  employer  has  received  benefit  agreement  that  thoM  services  shoold  be 

from  the  servant  s  labor,  and  the  parties  paid  for. 

cannot  be  placed  in  statu  quo,  that  tne  em-  [ss)  Patterson  v.  Gage,  23  Verm.  558 ; 

ployer  is  liable  on  a  quantum  meruit  for  the  Prichard  v.  Martin,  27  Miss.  305.    And 

labor  actually  performed,,  although  the  where  the  contract  was  dissolved  bj  an- 

contract  was    not  performed  exactly  as  thoritj  of  the  State  (the  employee  being 

agreed.     See  Gilman  v.  Hall,  1 1  Verm,  sent  away  under  a  statute  as  a  witness  in 

510  ;  and  Blood  v.  Enos,  12  Verm.  625.  a  criminal  case)  it  was  held  that  the  fairer 

See  n.    (o),  p.  524,  and  also  n.  (/),  p.  was  bound  to  pay,  and  only  to  pay  pro 

522.  rata  wages  for  the  time  in  which  the  sei^ 

(r)  Atkin  v.  Acton,  4  C.  &  P.  208 ;  rant  was  actually  in  his  employ.    Melville 

Bidgway  v.  Hungerford  Market  Co.  3  Ad.  v,  De  Wolf,  80  E.  L.  &  E.  323. 

&  £1.  171 ;  Turner  v,  Robinsons,  6  C.  &  it)  Ridgway  v.  Hungerford  Market  Ckk 

P.  15,  2  N.  &  M.  829.    See  also,  Spots-  3  Ad.  &  £1.  171 ;  Cussons  v.  Skinner,  U 

wood  V.  Barrow,  5  Exch.  110 ;  and  Lush  M.  &  W.  161 ;  Baillie  v.  Kell,  4  Bing.  N. 

V,  Russell,  5  id.  203.  C.  638.     See  also,  Mercer  v.  Whall,  5  Q. 

(s)  Thomas  v.  Williams,  1  Ad.  &  El  B.  457,  Lord  Dmman, 

685;Hillt;.  Green,  4  Pick.  114.  Whether  (tt)  Spotswood   v.    Barrow,   5  Exch. 

the  contract  has  been  rescinded  is  a  ques-  110 ;  WiUets  v.  Green,  3  Car.  &  Kir.  59. 

tion  for  the  jury.    Lambnm  v.  Cruden,  2  (u)  This  point  was  decided  in  the  case 

M.  &  G.  253.    In  this  case  a  servant  was  of  Mockman  v,  Shepherdson,  3  P.  &  D. 

encaged  at  a  yearly  salary,  payable  quar-  182.    But  it  is  to  be  observed  that  in  that 

terly.    A  month  afler  the  termitiation  of  case  there  was  an  express  agreement  be- 

one  of  the  years  of  the  service  the  servant  tween  the   parties,  that  if  the    servant 

tendered  his  resignation.    After  another  should  get  drunk  an^  time  during  tiie  ser- 

month  the  resignation  was  accepted,  noth-  vice,  he  should  forfeit  all  his  wages  np  to 

ing  being  said  about  remuneration  for  the  that  time.    The<case  of  Seaver  v.  Morse, 

time  elapsed  since  the  termination  of  the  20  Verm.  620,  is  an  authority  for  holding 

last  gear's  service.    It  was  held  that  the  that  a  forfeiture  of  wages,  incurred  by  a 

law  implied  no  engagement  to  pay  for  the  failure  to  perform  an  entire  contract,  is 

services  performed  since  the  last  quarter ;  waived  by  a  subseauent  promise  of  the 

but  that,  under  the  circumstances  of  this  employer  to  pay  sucii  wages,  although  the. 

case,  it  ought  to  have  been  left  to  the  jury  promise  is  made  without  any  new  oon- 

to  say  whether  the  parties  had  come  to  an  sideration.    See  also,  ante,  p.  522,  n.  (/). 
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recover  for  the  whole,  in  an  action,  not  for  work  and  labor,  but 
for  preventing  hira  from  doing  his  work,  (v) 

It  should  seem  from  the  decisions  that  a  master  is  not  bound 
to  provide  medical  attendance  or  medicines  for  his  farm  ser- 
vant, or  his  house  servant,  in  case  of  illness ;  even  if  this  be 
caused  by  an  accident  occurring  while  he  was  in  the  discharge 
of  his  duty,  (w)  Bat  it  is  also  held  that  if  he  does  send  for  a 
physician  he  is  not  only  liable  himself,  but  cannot  deduct  the 
charge  from  the  wages  of  the  servant  without  an  express  agree- 
ment to  that  effect,  (x)     The  master  is  bound  •to  take  proper 


{v)  The  earlier  cases  seem  to  have  al-  or  other  assistance  be  rendered  to  a  slave, 

lowed  a  recovery  in  sach  case,  on  a  com-  in  cose  of  soch  pressing  necessity  aa  not 

mon  count  for  work  and  labor  done.  Gan-  to  admit  of  a  previous  application  to  the 

dall  V.  Pontigny,  4  Camp.  375 ;  Eardly  v.  master,  the  person  rendering   the  assist- 

Piice,  5  B.  &  P.  333 ;  Smitli  v.  Kings*  anoe  would  be  entitled  to  recover  a  com- 

ford,  3  Scott,  279 ;  Collins  v.  Price,  2  M.  pcnsation  from  the  master  on  the  imjditd 

6  P.  233.  But  the  more  recent  authori'  asiutnpm't,  arising  from  the  legal  obligation 
ties  have  established  the  better  principle,  of  the  master,  to  make  the  requisite  pro- 
that  the  balance  due  for  work  actually  vision  for  his  slave.  And  in  England  a 
performed,  at  the  time  of  such  wrongful  master  is  liable  to  provide  medical  attend- 
dismissal,  may  be  recovered  on  the  com-  ance  for  his  apprentice.  Regina  v.  Smith, 
mon  counts,  while  there  must  be  a  special  8  C.  &  P.  153. 

count  fur    the   amount  of  the    month's        (r)  Scllen  v.  Norman,  4  C.  &  P.  80  ; 

wages,  which  has  not  been  earned;  or,  to  Emmons  v.    Lord,   18  Maine,  351.    It 

speak  more  correctly,  for  the  recovery  of  would  seem  that  he  cannot  deduct  the 

damages  for  the  wrongful  dismissal,    a  servant's  wages  during  the  time  he  was 

month's  wages  being  the  measure  of  dam-  sick  and  unable  to  work.     Story  on  Cont. 

ages  for  such  breach  of  contract.    See  4  ^^^i  j\  ^t  ^^^  cases  cited.    In  Nichols 

Archard  v.  Homer,  3  C.  &  P.  349  ;  Few-  w.  Coolahan,  10  Met.  449,  a  contract  was 

ings  V.  Tisdal,  1  Exch.  295 ;  Broxham  v.  made  by  N.  &  C.  that  N.  should  have 

M^gstaffe,  5  Jur.  845  ;  Smith  v.  Hayward,  eleven  dollars  per  month  and  board,  so 

7  Ad.  &  £1.  544 ;  Ilnlie  v.  Heightman,  2  long  as  he  should  work  for  C,  C.  inform- 
East,  145.  See  Lillev  v,  Elwin,  11  Q.  B.  ing  N.  that  he  (C.)  might  not  have  two 
755.  In  such  case  the  wages  due  at  the  days  work  for  him.  N.  worked  for  C. 
time  of  dismissal  cannot  be  recovered  several  jnonths,  and  brought  an  action  for 
under  such  special  count ;  there  must  be  a  his  wages,  and  annexed  to  his  writ  a  bill 
count  for  work  and  labor  done ;  and  these  of  particulars,  in  which  he  chained  the 
may  bo  joined  in  the  same  declaration,  price  agreed  on  per  month,  and  gave  C. 
Hartley  v.  Harman,  11  Ad.  &  £1.  798.  credit  for  a  certain  snm  on  account  of 
But  see  Goodman  v.  Pocock,  15  Q.  B.  three  weeks  sickness  of  N.,  during  which 
576.     See  also,  an<^,  p.  520,  n.  (j).  time  he  was  unable  to  work.     C.  tiled  in 

(w)  The    contrary  opinion  was    once  set-off  an  accoant  against  N.  lor  board 

declared  by  Lord  Kenyont  in  Scarman  v.  during  his  sickness;  it  was  held  that  the 

Castell,  1  Esp.  270,  but  this  doctrine  has  contract  was  a  hiring  by  the  month,  that 

long  since  been  overruled.    See  Sellen  v.  C.  was  not  entitled  to  payment  for  N.'s 

Norman,  4  C.  &  P.  80 ;  Cooper  v.  Phil-  board  during  his  sickness ;  but  that  N. 

lips,  id.  581.    In  Dunbar  v.  Williams,  10  could  not  recover  wages  for  any  part  of 

Johns.  249,  it  is  said  that  no  action  lies  the  time  of  his  detention  from  work  by 

by  a  physician  for  medicine  administered  sickness.     '*'  Another  question,"  Hubbard, 

to,  and  attendance  on,  a  slaim,  without  the  J.,  remarked,    "  might  have  been  raised 

knowledge  or  request  of  the  master,  in  a  on  this    contract,  namely,    whether  the 

case  not  requiring  instant  and  immediate  plaintiff  might  not  have  been  entitled  to 

assistance.    But,  it  seems,  that  if  medical  payment  for  his  whole  time  ;  b«t  by  cred- 
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care  of  his  servant,  and  not  expose  him  to  danger,  (y)  but  he  is 
not  responsible  for  an  accident  happening  in  the  course  of  his 
service,  unless  the  master  knew  that  it  exposed  the  servant  to 
peculiar  danger,  and  the  servant  did  not.  (z) 

It  has  been  held  that  a  master  who  uses  due  care  in  the  selec- 
tion and  employment  of  his  servants,  is  not  responsible  to  one 
of  them  for  an  injury  received  from  the  carelessness  of  another 
while  employed  in  the  master's  service,  (zz)  But  if  the  master 
has  a  general  manager  who  employs  the  servants,  standing  in 
the  place  of  the  master,  he  is  to  be  treated  as  the  ag-erU  of  the 
master,  and  not  as  a  co-servant,  and  if  he  does  not  hire  careful 


iting  the  loss  of  time  he  has  precluded  and  also    directed  them  not  to  paj  or 

that  inquiry,  and  is  properly  oound  by  allow  her  any  thing,   eidier    goods   or 

his  admission."    Nor,  without  a  specific  money,  on  account  of  her  labor.     It  was 

agreement  to  that  effect,  can  the  master  Jieldf  in  an  action  of  assumpsit  by  the 

deduct  the  value  of  articles  injured  or  lost  father  against  the  company,  to  recover  pay 

by  the  servant ;  but  must  bring  a  cross  for   his   daughter's    labor,    subseqaently 

action  therafor.    Le  Loir  v,  Bristow,  4  done  for  them,  that  he  was  entitled  to 

Camp.  134.    Bat  see  Snell  t;.  The  Inde-  recover  only  as  much  as  her  labor  was 

pendence,  Gilpin,  40  ;  The  New  Phoenix,  reasonably  worth,  deducting  the  price  of 

2  Hagg.  Adm.   420.     If  the  servant  is  board  provided  for  her  by  them,  without 

an  infant,  the  master  may  deduct  from  any  deduction    for  clothing  which    they 

his  wages  such  sums  as  he  has  paid  for  provided  for  her. 

tiio  infant's  necessaries,  but  no  other.  (y)  In  Priestley  v.  Fowler,  3  M.  &  W. 
Hcdgley  v.  Holt,  4  0.  &  P.  104.  In  this  1,  Lord  Ahinger  says  this  should  be  such 
case,  Anfleyy  J.,  said :  "  Payments  made  care  as  the  master  may  reasonably  be  ex- 
on  account  of  wages  due  to  an  infant,  for  pectcd  to  take  of  himself.  And  see  Pat- 
necessaries,  and  which  could  not  be  erson  r.  Wallace,  28  E.  L.  &  E.  48. 
avoided,  are  valid  payments  ;  but  an  in-  (z)  Priestlev  v.  Fowler,  3  M.  &  W.  1. 
fant  cannot  bind  herself  for  things  which  (zz)  Farwell  v.  Boston  &  Worcester  R. 
are  not  necessary  ;  indeed,  even  3ie  state-  K.  Co.  4  Mete.  49  ;  Priestley  it.  Fowler,  3 
ment  of  an  account  does  not  bind  an  M.  &  W.  1  ;  Brown  v.  Maxwell,  6  Hill, 
infant.  It  appears  that  this  young  594 ;  Hutchinson  v.  York,  Newcastle,  and 
woman  was  under  ago  when  she  settled  Berwick  Railway  Co.  5  Exch.  343 ;  Wig- 
the  account.  The  consequences  might  more  v.  Joyf  id.  354 ;  Hubgh  v.  New  Or- 
be  very  injurious  if  the  law  were  other-  leans  Railroad,  6  Louis.  Ann.  495 ;  Ryan 
wise.  What  would  it  lead  to  in  this  very  r.  The  Cumb.  Valley  Railroad  Co.  23 
case  ?  Here  is  a  female,  who  is  described  Penn.  St.  Rep.  384 ;  Coon  v.  Syracuse  & 
as  rather  a  showy  woman,  suffered  to  dress  Utica  Railroad,  1  Seld.  493 ;  Sherman  v. 
in  a  manner  quite  unfitted  for  her  station;  Rochester  &  Syracuse  Railroad,  15  Barb, 
and  at  the  end  of  her  twelve  months'  ser-  574 ;  Albro  v.  Agawam  Canal  Co.  6 
vitudc  she  would  not  have  a  farthing  in  Cush.  75  ;  Shields  v.  Yonge,  15  Geo.  349; 
her  pocket."  In  Adams  v.  The  Woon-  Mitchell  v.  Penn.  R.  R.  Co.,  Amer.  Law 
socket  Company,  11  Met.  327,  a  father,  Register,  Oct.  1853,  p.  717;  Honner  r. 
whose  minor  daughter  was  employed  by  a  Illinois  Central  Railroad  Co.  15  111.  550; 
manufacturing  company,  at  a  distance  of  Contra,  Little  Miami  Railroad  Co.  v. 
many  miles  from  riis  residence,  forbade  Stevens,  20  Ohio,  415 ;  Cleaveland,  Co- 
thera  to  employ  her  any  further,  and  gave  lurab.  &  Cincin.  R.  R.  Co.  v.  Kearny.  3 
them  notice  that  if  they  should  continue  Ohio  State  Reps.  201,  and  the  Scotch  case 
to  employ  her,  he  should  demand  S3.50  of  Dixon  t;.  Ranken,  20  Law  Timet  Rep . 
per  week  for  her  time  and  labor,  without  44. 
any  deduction  on  any  account  whatever, 
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servants  the  master  is  liable  as  if  he  hired  improper  servants 
himself,  {za) 

The  master  is  under  no  legal  obligation  to  give  a  testimo- 
nial of  character  to  his  servant.  If  he  does,  it  will  be  presumed 
that  he  speaks  the  truth,  or  what  he  believes  to  be  true ;  and 
therefore  if  he  says  what  injures  the  standing  and  prospects  of 
the  servant,  and  this  turns  out  not  to  be  true,  the  master  is 
nevertheless  not  liable,  unless  the  servant  can  prove  that  the 
falsity  was  uttered  in  malice,  (a)  Such  is"  the  English  rule ; 
but  it  may  be  supposed  that  in  this  country,  if  the  master  is 
proved  to  have  said  what  is  untrue,  he  would  be  responsible  for 
any  injury  arising  therefrom  to  the  servant ;  at  least  unless  he 
could  satisfy  the  jury  that  he  did  not  speak  from  malice. 

In  order  to  constitute  a  contract  of  hiring  and  service  there 
must  be  a  mutual  engagement,  on  the  one  part  to  serve,  and 
*on  the  other  to  employ  and  pay.  (6)  But  these  engagements 
cannot  always  be  implied  one  from  the  other,  or  measured  one 
by  the  other.  If  a  servant  agrees  to  serve  for  a  term  of  two 
years,  and  the  master  only  agrees  to  pay  so  much  weekly,  the 
master  is  under  no  obligation  to  keep  or  employ  him  during  the 
two  years,  but  only  to  pay  so  much  while  he  does  employ 
him.  (c)   '  But  where  the  contracts  are  mutual,  and  cover  the 

{za)  Walker  v.  Boiling,- 22  Ala.  294.  avoidable  cansc,)  to  do  a  full  day's  work 

{a)  Rogers  v.  Clifton,  3  B.  &  P.  591 ;  on  every  working  day.    Held,  tha't  the  dc- 

Edmonson  v.  Stephenson,  Bull.  N.  P.  8 ;  fcndant  was  not  obliged  by  this  contract  to 

Wcatherston  r.  Hawkins,  1  T.  R.  110.  employ  plaintiff  at  reasonable  times  for  a 

{b)  See  Sykes  v.  Dixon,  9  Ad.  &  El.  reasonable  nnmbcr  of  working  days  dur- 

693,  where  B.  contracted  in  writing  to  ing  the  term.     So  in  Aspdin  v.  Austin,  5 

work  for  plaintiff  in  his  trade,  and  for  no  Q.   B.   671,   by   an    agreement  between 

other  person,  during  twelve  months,  and  plaintiff  and  defendant,  plaintiff  agreed  to 

so  on    from    twelve    months    to  twelve  manufacture  for  defendant  cement  of  a 

months,  until  B.  should  give  notice  of  certain  quality,  and  defendant,  on  condi- 

quitting.    Held,  that  such  agreement  was  tion  of  plaintiff's  performing  such  cngago- 

invalid  under  the  statute  of  frauds,  for  ment,  promised  to  pay  him  £4  weekly 

want  of  mutuality.  during  the  two  years  following  the  date  of 

(c)  Thus  in  Williamson  v.  Taylor,  5  Q.  the  agreement,  and  £5  weekly  during  the 
B.  175,  by  an  agreement  between  defend-  year  next  following,  and  also  to  receive 
ant  and  plaintiff,  defendant,  being  the  him  into  partnership  as  a  manufacturer  of 
owner  of  a  colliery,  retained  and  hired  cement  at  the  expiration  of  three  years ; 
plaintiff  to  hew,  work,  &c.,  at  the  colliery,  and  plaintiff  engaged  to  instruct  defendant 
for  wages  at  certain  rates  in  proportion  to  in  the  art  of  manufacturing  cement.  Each 
the  work  done,  payable  once  a  fortnight ;  party  bound  himself  in  a  penal  sum  to 
and  plaintiff  agreed  to  continue  defend-  fulfil  the  agreement.  Defendant  after- 
rant's  servant  during  all  times  the  pit  wards  covenanted  by  deed  for  the  perform- 
should  be  laid  off  work,  and,  when  re-  ance  of  the  agreement  on  his  part.  Heldf 
quired,   (except  when  prevented  by  un-  that  the  stipulations  in  the  agreement  did 
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same  ground,  for  both  parties,  then  the  master  has  at  once  a 
right  to  require  the  servant  to  enter  upon  the  discharge  of  his 
duty  during  the  term,  and  the  servant  has  a  right  to  require  the 
master  to  employ  him  during  the  whole  of  the  term. 

Like  other  agreements,  a  contract  for  labor  and  service,  if  not 
to  be  performed  within  a  year  is  within  the  statute  of  frauds, 
and  if  by  parol,  is  wholly  void,  (cc)  And  if  the  contract  of 
service  is  begun  within  a  year  from  the  making  of  it,  but  is 
not  by  the  terms  of  the  agreement  to  be  completed  within  that 
time,  it  is  within  the  statute  and  void,  (cd)  It  must  be  certain, 
however,  from  the  terms  of  the  contract,  or  be  necessarily  im- 
plied therefrom,  that  the  contract  cannot  be  performed  within  a 
year,  or  it  will  not  be  void,  (ce)     This  subject  will  be,  however, 

not  raiso  an  implied  covenant  that  defend-  it  was  held  that  a  parol  agreement  which 

ant  sliould  employ  plaintiff  in  the  business  is  not  wholly  to  be  performed  within  one 

during  three  or  two  years,  though  defend-  year,  is  void,  tliough  some  of.the  stipokp 

ant  was  bound  by  the  express  words  to  tions  are  to  be  executed  within  the  year, 

pay  plaintiff  the   stipulated  wages  dur-  And,  semble  per  Beardsley,  J.,  it  isroid 

ing  those  periods  respectively,  if  plaintiff  although  one  of  the  parties  is  to  perform 

performed,  or  was  ready  to  perform,  the  every  thing  on  his  part  within  the  year,  if 

condition  precedent  on  his  part.  See  also,  a  longer  time  than  a  year  is  stipulated  for 

Dunn  V.  Sayles,  5  Q.  B.  685  ;  Pilkington  the  performance  by  the  other.    But  in 

V.  Scott,  15  M.  &  W.  657;  Elderton  v,  Chciry  v.  Heming,  4  Exch.  631,  it  was 

Emmens,  6  Com.  Bench,  160 ;  Kust  v.  held  (affirming  Donellan  v.  Read,  3  B. 

Nottidge,  16  £.  L.  &  £.  170 ;  Regina  v.  &  Ad.  899,)  that  in  the  4th  section  of  the 

Welch,  20  E.  L.  &  E.  82.  Statute  of  Frauds  the  words,  "  not  to  be 

{cc)  Braccgirdle  v.  Hcald,  1  B.  &  Aid.  performed  within  the  space  of  one  }*ear," 

722.     In  this  case  the   contract  was  by  mean,  "not  to  be  performed  on  wMcrw  A," 

parol  on  the  27th  May,  for  a  year's  service  and  that  the  contract  in  question  having 

from  the  30th  of  June  following,  and  was  been  performed  on  one  side  within  a  year 

held  void.     See  also,   Snclling  v.  Lord  from  the  making  thereof,  the  case  was  not 

Huntingtield,  1  Cr.  M.  &  R.  20  ;  Hinckley  within  the  statute.  —  So  in  Hcrrin  v.  Bat- 

V.  Southgate,  11   Verm.  428;  Tuttle  v.  tcrs,  20  Maine,  119,  the  law  on  this  sub- 

Swett,  31  Maine,  555.  ject  is  thus  laid  down ;  where  by  the  terms 

{cd)  Idem ;  and  see  Pitcher  v.  Wilson,  of  a  contract  tlie  time  of  its  performance 

5  Missouri,  46 ;  Drummond  v.  BurrcU,  13  was  to  be  extended  beyond  a  year,  it  is 

Wend.  307 ;  Squire  v.  Wliipple,  1  Verm,  within  the  statute  of  frauds,  thou|^h  a  part 

69;  Birch  v.  Earl  of  Liverj)Ool,  9  B.  &  of  it  was  by  the  agreement  to  be  performed 

Cr.  392.  within  a  year.   To  bring  a  case  within  the 

{ce)  A  parol  agreement  to  labor  for  a  statute  of  frauds,  it  must  have  been  cx- 

company  "  for  the  term  of  five  years,  or  pressly  stipulated  by  the  parties,  or  it 

so  long  as  Aj  shall  continue  to  be  agent  of  the  must,  upon  a  reasonable  construction  of 

company"  is  not  void  under  the  statute,  their  contract,  appear  to  have  been  under- 

as  it  might  hai^  been  completed  witliin  a  stood  by  them,  that  the  contract  was  not 

year,  although  in  some  contingencies  it  to  bo  performed  within  a  year.     A.  G.  B. 

might  extend  beyond  a  year.     Roberts  r.  contracted   in  writing   with   S.  to  clear 

Rockbottom  Company,  7  Met.  47.  —  This  eleven  acres  of  land  in  three  years  from 

construction  of  tne  statute  is  supported  the  date  of  the  contract,  one  acre  to  be 

also   by  the  cases  of  Kent  v.  Kent,   18  seeded  down  the   (then)   present  spring. 

Pick    569 ;   Peters  v.  Westborough,   1 9  one  acre  the  next  spring,  and  one  acre  the 

Pick.  364 ;  Wells  r.  Horton,  4  Bing.  40.  S])ring  following ;  as  a  compensation  for 

—  In  Broadwell  v.  Getman,  2  Dcnio,  87,  which,  he,  A.  G.  B.,  was  to  have  all  the 
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conddered  more  fully  in  the  second  part  of  this  work  in  the 
chapter  upon  the  statute  of  frauds. 

A  nice  distinction  is  taken  in  some  cases  between  the  pre- 
sumptions which  arise  where  service  is  rendered  to  a  stranger, 
and  where  it  is  rendered  to  near  relations.  In  general,  where- 
ever  service  is  rendered  and  received,  a  contract  of  hiring,  or  an 
obligation  to  pay  will  be  presumed,  (d)  But  *it  is  said  not  to 
be  so  where  the  service  is  rendered  to  the  parent  or  uncle,  or 
other  near  relative  of  the  party,  on  the  ground  that  the  law  re- 
gards such  services  as  acts  of  gratuitous  kindness  and  affection. 


proceeds  of  said  land  three  years,  except  promise  on  the  part  of  the  person  benefited 
the  two  acres  first  seeded  down.  A.  G.B.  thereby  to  make  him  a  reasonable  recom- 
assigncd  verbally  his  interest  to  the  extent  pense.  So  in  Hiprgins  v.  Brcen,  9  Mis- 
of  half  the  contract,  to  H.,  who  verbally  souri,  497,  it  was  held  that  where  a  mar- 
assigned  said  half  to  C.  B. ;  said  H.  &  C.  ried  man  represents  himself  to  bo  a 
B.  respectively  agreeing  verbally  to  per-  widower,  and  thus  induces  a  woman  to 
form  one  half  of  the  contract.  A.  G.  B.  marry  him,  his  wife  being  still  alive,  such 
and  C.  B.  (^mmenco  the  performance  of  woman  may  recover  of  him  for  her  ser- 
contract,  but  do  not  complete  it.  S.  sues  vi(t!S  during  such  time  as  she  may  live 
A.  G.  B.,  and  recovers  damages  for  non-  with  him.  — And  generally  where  labor  is 
performance,  which  are  paid  by  A.  G.  B.  performed  for  the  benefit  of  another  without 
H.  being  called  upon  by  A.  G.'  B.  for  half  his  express  request,  yet  if  he  knows  of  the 
of  the  damages  so  recovered  and  paid,  work,  and  tacitly  assents  to  it,  an  implied 
pays  the  same  to  him ;  and  then  com-  promise  will  arise  to  pay  a  reasonable 
mences  a  suit  for  the  same  against  C.  B.  —  compensation.  James  r.  Bixby,  1 1  Mass. 
it  was  A£/</,  that  the  contract  between  them  34;  Farmington  Academy  v.  Allen,  14 
(H.  and  C.  B.)  was  void  by  the  statute  of  Mass.  172.  So  where  one  employs  the 
frauds,  and  that  he  was  not  entitled  to  re-  slave  of  another,  the  law  implies  a  promise 
cover. —  See  also,  Roberts  v.  Tucker,  3  to  pay  the  master  for  the  services  of  the 
Exch.  R.  632.  slave."  Cook  r.  Husted,  12  Johns.  188. 
{d)  Phillips  V.  Jones,  1  Ad.  &  £1.  333,  So  of  an  apprentice.  Bowes  v.  Tibbetts, 
Lord  Lknman,  See  Peacock  v.  Peacock,  2  7  Greenl.  457.  But  labor  and  service 
Camp.  45 ;  Waterman  v.  Gilson,  5  Louis,  voluntarily  done  by  one  for  another,  with- 
Ann.  672.  In  Newel  v.  Keith,  1 1  Verm,  out  his  privity  or  consent,  however  meri- 
214.  it  is  said  that  if  personal  services  are  torious  or  beneficial  it  may  be  to  him,  as  in 
rendered  by  A  to  B  at  the  request  of  the  saving  his  property  from  destruction  by 
latter,  an  action  will  lie  for  them,  unless  it  fire,  affords  no  grounds  for  an  action, 
appears  from  the  whole  evidence  that  they  Bartholomew  v.  Jackson,  20  Johns.  28. 
were  designed  to  be  gratuitous ;  and  this  is  So  if  a  workman  bo  employed  to  do  a  par- 
a  question  of  fact.  —  So  where  one  person  ticular  job,  and  he  choose  to  perform  some 
has  by  fraud  induced  another  to  labor  for  additional  work  without  consulting  his 
a  third  person,  the  latter  may  still  bo  employer,  he  cannot  recover  for  such  addi- 
liable  for  the  work.  Lucas  v.  Godwin,  3  tional  work.  Hort  v.  Norton,  I  McCord, 
Bing.  N.  C.  737.  In  Peter  v.  Steel,  3  22.  See  also  an/«,  p.  391,  €/ ae»7.  Even  if 
Yeates,  250,  it  was  held  that  assumpsit  it  is  agreed  between  tlie  parties  that  cer- 
would  lie  in  favor  of  a  free  negro,  for  tain  work  shall  be  done  gratuitously ^  such 
work,  labor,  and  service,  against  a  person  contract  is  nudum  pactum ^  and  tlie  party  is 
who  held  him  in  his  service,  claiming  him  not  bound  to  perform  it ;  although  it  is 
as  a  slave.  The  court  laid  down  the  gen-  said  that  if  he  once  enter  upon  the  per- 
oral principle  that,  where  one  by  compul-  formanco  of  such  contract,  he  is  bound  to 
sion  does  work  for  another,  whom  he  is  complete  it.  Sec  Rutgers  r.  Lucet,  2 
under  no  legal  or  moral  obligation  to  Johns.  Cas.  92,  (2d  ed.)  and  note, 
serve,  the  law  will    imply  and  raise  a 
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We  find  American  •authorities  which  recognize  this  distinc- 
tion, and  particularly  where  it  grows  out  of  the  relation  of  par- 
ent and  child,  (e)      But  if  a  destitute  person  is  received  from 

(c)  In  Andras  v.  Foster,  17  Verm.  556,  Rcnrice  of  a  father,)  that  t^e  prolonged 
it  was  Jield  that  where  a  daughter  con-  residence  of  a  daughter  in  her  father's 
tinnes  to  reside  in  the  family  of  her  father  family  after  twenty-one,  performing  her 
after  the  age  of  majority,  the  same  as  be-  share  in  tlie  ordinary  labors  of  the  family, 
fore,  the  law  implies  no  obligation  on  the  and  receiving  the  protection  and  supplies 
part  of  her  father  to  pay  for  her  services,  contemplated  in  the  supposed  case,  may 
And  the  same  rule  applies  to  cases  where  well  be  accounted  for,  upon  considerations 
the  person  from  whom  the  compensation  of  mutual  kindness  and  good-will,  and 
for  sendees  is  claimed  took  the  plaintiff  mutual  comfort  and  convenience,  without 
into  his  family,  when  she  was  a  child,  to  presuming  that  there  was  any  understand- 
live  with  him  till  she  should  become  of  ing,  or  any  expectation  that  pecuniaiy 
age,  and  she  continues,  after  that  time,  to  compensation  was  to  be  made ;  that  proof 
reside  in  his  family,  he  standing  in  loco  of  these  facts  alone,  therefore,  does  not 
parentis  to  her.  If  she  claim  pay,  it  is  in-  raise  an  implied  promise  to  make  any 
cumbcnt  on  her  to  show  that  the  services  pecuniary  compensation  for  such  services, 
were  performed  under  such  circumstances  or  throw  on  the  defendant  the  burden  of 
as  to  justify  an  expectation  on  the  part  of  proof  to  show,  affirmatively,  that  the 
both  that  pecuniary  compensation  would  daughter  performed  the  services  gratui- 
be  required.  The  right  to  compensation  tously,  and  without  any  expectation  of  re- 
for  services  in  such  cases  must  depend  ceiving  wages  or  pecuniary  compensation, 
upon  the  circumstances  of  each  particular  but  with  a  view  to  the  share  she  might  hope 
case.  See  also  Fitch  r.  Peckham,  16  to  receive  in  her  father's  estate  or  other- 
Vcrm.  150  ;  Weir  v.  Weir,  3  B.  Monroe,  wise."  The  court  were  equnlh'  divided 
647;  Alfred  v.  Fitzjames,  3  Esp.  3.  In  on  this  question,  and  did  not  "decide  it; 
Guild  V.  Guild,  15  Pick.  130,  the  law  on  but  they  were  unanimous  in  the  opinion 
this  point  is  thus  summed  up  by  Sfiaw^  C.  that  in  all  such  cases  the  question  must  bo 
J. :  **  The  point  is,  whether,  where  a  determined  by  the  jury,  on  all  the  circum- 
daughtcr,  after  arriving  at  twenty-one  stances,  whether  there  was  an  implied  re- 
years  of  age,  being  unmarried,  continues  quest  for  lal)or,  and  an  implied  promise  of 
to  reside  in  her  father's  family,  performing  repayment  or  not.  In  King  r.  Sow,  I  B. 
such  useful  services  as  it  is  customary  for  &  Aid.  179,  a  female  natural  child  was 
a  daughter  to  perform,  and  receiving  such  hired  for  a  year  by  the  wife  of  its  reputed 
protection,  subsistence,  and  supplies  of  father,  andcontinued  doing  the  household 
necessaries  and  comforts,  as  is  usual  for  a  work  for  three  years,  but  after  the  first 
daughter  to  receive  in  a  father's  family,  year  no  wages  were  paid,  nor  was  there 
the  law  raises  any  presumption  that  she  is  any  new  contract  of  hiring,  i/e/rf,  that 
entitled  to  a  pecuniary  compensation  for  the  sessions  were  warranted  in  finding 
such  services,  and  whether,  after  proving  that  after  that  time  she  did  not  continue 
these  facts,  the  burden  of  proof  is  on  the  on  the  terms  of  the  original  contract, 
defendant,  to  show  that  the  services  were  And  BayUy,  J.,  said :  "  Where  the  parties 
peifonncd  without  any  view  to  pecuniary  are  not  related,  it  may  fairly  be  presumed 
compensation.  Some  of  the  court  are  of  from  a  continuance  in  the  service  that  the 
opinion  that  as  it  is  the  ordinary  presump-  terms  on  which  they  contioue  are  the  same 
tion,  iKJtween  strangers,  that  upon  the  per-  as  during  the  preceding  year.  But  where 
formance  of  useful  and  valuable  services  the  relation  of  father  and  child  sulisists, 
in  the  family  of  another,  it  is  upon  an  im-  the  ground  for  that  presumption  fails." 
plied  promise  to  pay  as  much  as  such  See  to  the  same  effect  Dye  v.  Kerr,  15 
services  are  reasonably  worth,  so,  after  the  Barb.  444;  Ridgway  r.  English,  2  N. 
legal  period  of  emancipation,  the  law  Jersey,  409 ;  Swires  v.  Parsons,  5  W.  & 
raises  a  similar  implied  promise  from  a  Serg.  857 ;  Defrance  ».  Austin,  9  Penn. 
father  to  a  daughter.  Other  members  of  309 ;  Steel  v.  Steel,  1 2  id.  64 ;  Lantz  r. 
the  court  are  of  opinion,  (confining  the  Frey,  14  id.  201 ;  Zerbc  v.  Miller,  16  id. 
opinion  to  the  case  of  daughters,  and  ex-  4^8 ;  Resor  v.  Johnson,  1  Cart.  (Ind.)  100 ; 
pressing  no  opinion  as  to  the  case  of  sons,  Ilussey  v.  Roundtree,  1  Buslwe's  Law  R. 
laboring  on  the  farm  or  otherwise  in  the  110;  Partlow  r.  Cooke,  2  R.  I.  451. — 
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charity,  provided  with  necessaries  and  set  to  work,  he  is  under 
no  obligation  to  remain,  nor  has  he  any  claim  for  wages,  unless 
there  be  some  express  agreement,  or  one  may  be  implied  from 
the  peculiar  circumstances  of  the  case. 

A  person  who  seduces  a  servant  away  from  the  service  of  his 
master  or  employer,  is  liable  in  an  action  for  damages.  Al- 
though this  principle  has  been  less  positively  settled  by  •adjudi- 
cation in  this  country  than  in  England,  we  have  no  doubt  of  it, 
as  a  rule  of  law.  (/) 

In  some  cases  very  liberal  presumption  of  payment  is  made 
in  favor  of  the  master ;  as  where  the  servant  has  left  his  master 
for  a  considerable  period ;  and  where  it  is  usual  to  pay  wages 
weekly,  (g) 

So  an  action  cannot  be  maintained  for  years  since.  So  one  is  liable  for  continu- 
services  performed  with  a  view  to  a  mg  to  employ  the  servant  of  another,  after 
legacy,  and  not  in  expectation  of  a  re-  notice,  although  the  defendant  did  not 
ward  in  the  natare  of  a  debt.  See  Osbom  himself  procure  the  sen'ant  to  leave  his 
».  Governors  of  Guy's  Hospital,  Strange,  former  master,  or  know  when  he  employed 
728 ;  Le  Sngc  v.  Coussmaker,  1  Esp.  188 ;  him,  that  he  was  the  servant  of  another. 
Little  V.  Dawson,  4  Dall.  Ill;  Leo  v.  Blake  v.  Lanyon,  6  T.  K.  221.  Although 
Lee,  6  Gill  &  Johns.  309.  Nor  will  an  a  servant  is  hired  by  the  piece,  and  not 
action  for  work  and  labor  He  for  services  for  any  certain  time,  yet  an  action  lies 
performed  under  a  contract  of  apprentice-  for  enticing  him  away.  Anon.  Lofft, 
ship  which  before  the  expiration  of  the  493.  But  an  action  will  not  lie  for  in- 
service  turns  out  to  be  void.  Maltby  v.  ducing  a  servant  to  leave  his  master's 
Harwoo<l,  12  Barb.  473.  But  where  one  employ  at  the  expiration  of  the  time  for 
party  has  rendered  services  for  another,  which'ho  originally  hired  himself,  although 
and  it  is  manifest  from  the  circumstances  the  sen'ant  had  not  at  the  time  any  in- 
of  the  case  that  it  was  understood  by  both  tention  of  then  qnitting  his  master, 
parties  that  compensation  should  be  made  Nichol  v.  Marty n,  2  Esp.  734.  The  con- 
Dy  will,  and  none  is  made^  an  action  will  lie  tract  of  hiring  between  the  servant  and 
to  recover  the  value  of  such  services,  his  former  master  must  have  been  binding, 
Martin  v.  Wright,  13  Wend.  460.  In  in  order  to  render  one  enticing  him  away 
Eaton  r.  Benton,  2  Hill,  576,  it  is  said  liable  therefor.  Sykes  v.  Dixon,  9  Ad.  & 
that  one  who  has  served  another,  in  ex-  £1.  693.  The  damages  in  this  action  are 
pectation  of  a  testamentary  provision,  and  not  such  as  the  master  sustained  at  the 
to  whom  the  latter  subsequently  devises  a  timef  but  such  as  he  would  naturally 
portion  of  his  estate,  cannot  maintain  a  sustain  from  the  leaving  of  his  employ- 
suit  for  such  services  against  the  execu-  ment.  Gunter  v.  Astor,  4  Moore,  12 ; 
tors.  The  general  rule  seems  to  be,  that  Dixon  v.  Bell,  1  Stark.  287.  See  Hays 
a  legacy  left  by  a  debtor  to  his  creditor,  v.  Borders,  1  Gilman,  46 ;  McKay  v. 
which  in  amount  is  equal  to  or  greater  Bryson,  5  Ired.  216. 
than  the  debt,  shall  be  presumed  to  be  in  (g)  See  Sellen  v.  Norman,  4  C.  &  P. 
satisfaction  of  it.  8.1  ;  Lucas  v.  Novosilieski,  1  Esp.  296  ; 
(/)  Lumlcy  v,  Gye,  20  E.  L.  &  E.  Evans  v.  Birch,  3  Camp.  10.  But  it  is 
168  ;  Kenne  v.  Boycott,  2  H.  Bl.  511  ;  no  evidence  of  payment  for  one  servant's 
Hart  V.  Aldridge,  Cowp.  54.  See  also,  labor  that  other  laborers  employed  by  the 
Peters  i*.  Lord,  18  Conn.  337;  Haight  v.  party,  on  the  same  work,  at  the  same 
Badgcley,  15  Barb.  499.  This  doctrine  time,  were  duly  paid.  Filer  v.  Peebles,  8 
was  held  at  nisi  prius  by  Morion,  J.,  in  an  New  Hamp.  226. 
interesting  case  in  Massachusetts,  a  few 
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SECTION    II. 

APPRE2n:iCES. 

The  English  law  of  apprenticeship  grew  out  of,  and  with 
nearly  all  its  incidents  rested  upon,  the  ancient  establishment 
of  guilds,  or  companies  for  trade  or  for  handicraft,  which  were 
once  almost  universal  throughout  Europe,  and  still  generally 
subsist,  although  much  modified  in  form  and  effect.  No  one 
could  pursue  a  trade  or  mechanical  occupation,  on  his  own 
account,  who  was  not  a  member  of  such  guild  or  company. 
Nor  could  he  become  a  member  except  by  a  regular  apprentice- 
ship. Hence,  a  change  of  trade  became  very  difficult ;  and  the 
several  companies  provided  with  great  care  against  such  in- 
crease of  their  numbers  as  should  render  it  too  difficult  for  all 
to  find  occupation.  Under  such  circumstances,  to  enter  upon 
an  apprenticeship  which  led  to  such  membership  was  to  acquire 
a  support  for  life,  and  it  was  usual  to  pay  large  fees  to  the  mas- 
ter. This  custom  exists  in  England  now  very  generally.  In 
this  country  we  *suppose  it  to  occur  much  less  frequently  ;  and 
the  entire  freedom  of  employment,  and  the  absolute  right  which 
every  person  has  to  engage  in  what  business  he  pleases*,  and  to 
change  his  business  as  often  as  he  pleases,  has  undoubtedly 
operated  to  make  apprenticeships  less  common  with  us  than  in 
Europe.  In  some  parts  of  our  country  they  are  comparatively 
infrequent ;  and  perhaps  in  none  are  they  so  necessary  or  50 
universal  an  introduction  to  business  as  they  still  are  in  Eng- 
land. 

The  contract  of  apprenticeship  is  generally  in  writing,  and 
most  frequently  by  deed,  and  is  to  be  construed  and  enforced 
as  to  all  the  parties,  by  the  common  principles  of  the  law  of 
contracts.  Usually,  the  apprentice,  who  is  himself  a  minor, 
and  his  father  or  guardian  with  him,  covenant  that  he  shall 
serve  his  master  faithfully  during  the  term.  And  the  master 
covenants  that  he  will  teach  the  apprentice  his  trade,  and  sup- 
ply him  with  all  necessaries,  and  at  the  end  of  the  term  give 
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him  money  or  clothes.  And  in  case  of  sickness  he  is  bound  to 
provide  proper  medicines  and  attendance.  (A)  At  common  law 
the  infant  is  not  himself  responsible,  being  a  minor ;  (t)  and 
therefore  an  adult  also  covenants  with  him ;  and  at  the  age  of 
majority  the  infant  may  repudiate  the  contract  if  it  extends 
beyond  that  period. 

The  sickness  of  the  apprentice,  or  his  inability  to  learn  or  to 
serve,  without  his  fault,  does  not  discharge  the  master  •from  his 
covetiants,  (j)  because  these  covenants  are  independent,  and  he 
takes  this  liability  on  himself.  Nor  will  such  misconduct  as 
would  authorize  a  master  to  discharge  a  common  servant,  dis- 
charge the  master  of  an  apprentice  from  his  liability  on  his 
contract.  (A:)  But  if  the  apprentice  deserts  from  his  service,  and 
contracts  a  new  relation  which  disables  him  from  returning 
lawfully  to  his  master,  the  latter  is  not  bound  to  receive  him 
again  if  he  offers  to  return,  (l) 

(h)  Kegina  v.  Smith,  8  C.  &  P.  153.  for  the  loss  of  the  boy's  services  darioe 

(t)  Cuming  v.  Hill,  3  B.  &  Aid.  59.  the  time  the  copartnership  coutinaed,  and 

At  common  law,  an  indenture  of  appren-  not  afterwards. 

ticeship  was  not  binding  upon  an  infant.  {j)  Rex  v,  De  Hales  Owen,   1    Str. 

See  Gylbert  v.  Fletcher,  Cro.  Car.  179;  99. 

Jennings  v.  Pitman,  Hutton,  63  ;  Lyll/s  {k)  Winstone  v.  Linn,  1  B.  &  C.  460. 
case,  7  Mod.  15 ;  McDowle's  case,  8  So  in  Wise  v,  Wilson,  1  C.  &  K.  662, 
Johns.  331 ;  Whitl<^  v,  Loftiis,  8  Mod.  it  was  hdd  that  a  person  has  a  right  to 
191.  In  Woodruff  V.  Logan,  1  Eng.  dismiss  a  servani  for  misconduct,  but  has 
[Ark.]  276,  it  was  said  that  a  contract  of  no  right  to  turn  away  an  apprentice  bo- 
apprenticeship  was  binding  upon  an  in-  cause  he  misbehaves  ;  but  tne  case  of  a 
fant,  as  being  for  his  benefit ;  but  this  is  young  man,  seventeen  years  old,  who, 
not  consistent  with  the  current  of  author-  under  a  written  agreement  not  under  seal, 
ity,  or  the  analogy  of  the  law.  —  But  the  is  placed  with  a  surgeon  as  **  pupil  and 
father  might  be  bound  on  the  covenants  ;  assistant"  and  with  whom  a  premium  is 
and  it  would  be  no  defence  to  an  action  paid,  is  a  case  between  that  of  apprentice- 
by  the  master  against  the  father,  for  the  ship  and  service ;  and  if  such  a  jjerson  on 
desertion  of  the  infant,  that  the  infant  some  occasions  come  home  intoxicated, 
was  not  bound  by  the  indenture ;  for  if  this  alone  will  not  justify  tiie  surgeon  in 
the  son  does  not  choose  to  do  that  which  dismissing  him.  But  if  the  **  pupil  and 
the  father  covenanted  he  should  do,  the  assistant,"  by  employing  the  shopboy  to 
covenant  is  broken,  and  the  father  is  compound  the  medicines,  occajsion  real 
liable.  Cuming  v.  Hill,  3  B.  &  Aid.  57.  danger  to  the  surgeon's  practice,  this 
In  Hiatt  v.  Gilmer,  6  Ired.  450,  where  a  would  justify  the  surgeon  in  dismissing 
boy  was  bound  by  his  father  as  an  ap-  him.  And  Lord  Denmariy  C.  J.,  in  sum- 
prentice  to  a  copartnership,  to  be  taught  ming  up,  said :  **  There  is  a  great  dis- 
a  mechanical  trade,  and  the  father  took  tinction  between  a  contract  of  appren- 
away  the  boy  before  his  time  was  expired,  ticeship,  and  a  contract  with  a  servant, 
and  soon  afterwards  the  partnership  was  A  person  has  a  right  to  dismiss  a  servant 
dissolved,  the  period  of  apprenticeship  for  misconduct,  but  has  no  right  to  turn 
being  still  unexpired,  it  was  held  by  a  away  an  apprentice  because  ho  misbe- 
majority  of  the  court,  Ruffin,  C.  J.,  dis-  haves." 

senlinfff  that  the  persons  composing  the  (/)  Hughes  v.  Humphreys,  6  B.  &  C. 

partnership  could  only  recover  damages  680,  whidi  was  covenant  by  tho  father 
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The  parties  who  covenant  for  the  good  behavior  and  con- 
tinued service  of  the  apprentice  are  not  liable  for  trifling  mis- 
conduct ;  but  it  seems  by  the  English  cases  that,  for  whatever 
produces  substantial  injury  to  the  master,  as  long  continued 
absence,  repudiation  at  majority,  or  the  like,  they  are  liable,  (m) 
But  it  seems  not  to  be  so  in  this  country,  under  •our  common 
statutory  apprenticeships,  (n)  although  doubtless  phraseology 


of  an  apprentice  against  the  master,  for  ship  has  existed  in  this  form  for  more 
not  teaching  and  providing  for  the  ap-  than  a  century,  and  has  been  in  noi- 
prentice.  Plea,  that  up  to  a  ccrtam  yersal  use.  A  construction  has  been 
time  defendant  did  teach,  &c.,  and  that  put  upon  the  instrument  in  a  coart  of 
then  the  apprentice,  without  leave,  quit-  law,  in  the  case  cited  from  Douglas, 
ted  the  defendant's  service,  and  never  (Branch  r.  Ewington,  Doug.  518).  1  do 
returned.  Replication,  that  on,  &c.,  de-  not  see  anj  reason  to  doubt  the  pro- 
fendant  refused  tlien,  or  ever,  to  receive  prictj  of  that  decision,  and  I  think, 
back  the  apprentice,  and  thereby  dis-  therefore;  upon  principle  as  well  as  upon 
charged  him  from  his  ser\'ice.  Rejoin-  aathority,  that  the  defendant  is  answerable 
der,  that  the  apprentice  enlisted  as  a  in  this  action.''  Bayleu,  J.,  also  said: 
soldier,  and  that  plaintiff  never  request-  "  I  may  bind  myself  that  A  B  shall  do 
ed  defendant  to  receive  back  the  ap*  an  act,  although  it  is  in  his  option 
prentice,  when  he  was  able  to  return  to  whether  he  wdl  do  it  or  not.  The 
the  service.  Surrejoinder,  that  soon  father  here  binds  himself  that  the  son 
after  the  apprentice  enlisted,  defendant  shall  serve  seven  years.  It  is  no  answer 
refused  then,  or  ever,  to  take  him  back,  in  an  action  brought  against  the  father, 
and  wholly  discharged  him  from  his  for  the  breach  of  Uiat  covenant,  for  him 
service:  Held,  on  demurrer,  that  the  to  say  that  it  was  in  the  option  of  the  son 
surrejoinder  was  bad,  not  being  a  suffi-  whether  he  would  serve  or  not.  If  the 
cicnt  answer  to  the  rejoinder,  and  that  the  son  does  not  choose  to  do  that  which  the 
plea  was  good,  as  it  disclosed  a  sufficient  father  covenanted  he  should  do,  the  cove- 
excuse  for  non-performance  of  the  defend-  nant  is  then  broken,  and  the  father  is 
ant's  covenant.  liable."  —  It  seems  that  any  change  of 
(m)  Wright  v.  Gihon,  3  C.  &  P.  583,  trade  on  the  part  of  the  master  dischaiges 
where  it  was  held,  that  the  staying  out  the  father  from  his  obligation  that  the  son 
by  an  apprentice. on  a  Sunday  evening  shall  continue  to  serve.  Ellen  v.  Topp,  4 
beyond   the   time   allowed  him,   is    not  E.  L.  &  £.  412. 

such  an   unlawful   absenting   of  himself  (n)  Blunt  v.  Melcher,  2  Mass.   228, 

as  will  enable  his  master  to  maintain  an  where  it  waj  hdd  that  in  an  indenture  of 

action  of  covenant  against  a  person  who  apprenticeship  made  by  the  master,  the 

became  bound  for  the   due  performance  apprentice,  and  the  guardian  of  the  ap- 

of  the  indenture.    In  Cuming  u.  Hill,  3  prentice,   the    covenants    that  "  the  ap- 

B.  &  Aid.  59,  the  action  was   covenant  prentice  shall  faithfully  eerva  his  master," 

upon  an  indenture  of  apprenticeship,  bv  &c.,  are  not  the  covenants  of  the  gaar- 

the  master  against  the  fattier ;  the  breacb  dian.    And  Parker,  J.,    in    giving   his 

assigned   was,   that  the   apprentice    ab-  opinion,   observed :    "  The  question   for 

sented  himself  from  the  service;    plea,  our    determination    is,  whether  the   de- 

that   the   son    faitlifully    served    till    he  fendant  is  bound  by  the  covenants  in  this 

came  of  age,  and  that  he  then  avoided  indenture  for  the  apprentice's  good  con- 

the  indenture.     Held,  that  this   was  no  duct.     My  opinion  is  decidedly  that  he 

answer  to  the  action.    Abbott,  C.  J.,  said  :  is  not  bound.     He  is  not  mentioned  as  a 

"  I  am  of  opinion  that  the  father  is  liable  party  to  those  or  any   other  covenants 

to  this  action.     He  covenants  that  the  contained  in  the  instrument.     The  intent 

son  shall  faithfully  serve ;  the  avoidance  of  all  the  parties  in  making  this  inden- 

of  the  apprenticeship  by  the  son  during  ture  appears  from  the  instrument  itself, 

the  term   cannot  discharge   the   father's  The  apprentice  binds  himself  with  the 

covenant.    The  indenture  of  apprentice-  consent   of  his    guardian.     To   express 
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might  be  adopted  which  would  have  that  effect.  Where  the 
indenture  can  be  construed  as  meaning  only  that  the  parent  or 
guardian  sanctions  the  binding  of  the  apprentice,  and  does  not 
bind  himself,  it  will  be  so  construed,  although  the  covenants 
may  seem  to  be  covenants  both  of  the  apprentice  and  of  the 
parent. 

Not  only  a  party  who  seduces  an  apprentice  from  his  service 
is  liable,  (o)  but  where  one  employs  an  apprentice  without  the 
knowledge  and  consent  of  his  master,  the  employer  is  liable  to 
the  master  for  the  services  of  the  apprentice,  although  he  did 
not  know  the  fact  of  the  apprenticeship,  (oo)  •It  may  be  added 
that  if  an  action  be  brought  for  harboring  an  apprentice  against 
the  will  or  without  the  consent  of  his  master,  the  plaintiff  is 
bound  to  prove  that  the  defendant  had  a  knowledge  of  the 
apprenticeship,  (p)  But  a  defendant  who  did  not  know  the 
apprenticeship  when  he  hired  or  received  the  apprentice,  and 
who  being  informed  thereof  continued  to  retain  and  harbor  him, 
thereby  makes  himself  liable,  (pp) 

that  consent,  and,  in  mj  opinion,  with  (oo)  Bowes  u.  Tibbets,  7  Greenl.  457 ; 
no  other  intent,  and  for  no  other  pur-  Conant  v.  Raymond,  2  Aik.  243 ;  Mun- 
pose,  the  gaardian  signs  and  seals  the  scj  v.  Goodwin,  3  New  Hamp.  272 ; 
instrament.  It  is  objected  to  this,  that  James  v.  Le  Roy,  6  Johns.  274.  In 
great  inconveniences  and  mischiefs  will  Ayer  v.  Chase,  19  Pick.  556,  where  the 
arise  from  this  construction  of  this  spe-  plaintiff  put  his  apprentice  into  the  ser- 
cies  of  indenture.  But  to  guard  against  vice  of  another  person  exercising  the 
these,  the  guardian  may  enter  into  cove-  plaintifTs  trade,  for  a  short  time,  on 
nants  explicitly  with  the  master,  and  wages  to  bo  paid  to  the  plaintiff,  and 
there  is  no  doubt  such  covenants  will  during  that  period  the  apprentice  ab- 
be valid  and  binding  upon  him/'  See  sconded,  and  went  to  sea,  it  was  held 
also  Holbrook  v.  Bullard,  10  Pick.  68.  that  by  such  transfer  of  the  apprentice  the 
The  same  rule  is  supported  by  Ackley  plaintiff's , right  to  his  services  was  sus- 
V.  Hoskins,  14  Johns.  374.  See  further,  pended,  and  that  it  did  not  revive  upon 
Sackett  v.  Johnson,  3  Blackf.  61 ;  Chap-  his  absconding,  so  as  to  entitle  the  plain- 
man  V.  Crane,  20  Maine,  172.  tiff  to  his  earnings  on  the  voyage. 

(o)  Lightly  V.  Glouston,  1  Taunt.  112 ;  {p)  Ferguson  v.  Tucker,  2  Har.  &  Gill, 

Foster  v,  Stewart,  3  M.  &  S.  191.     So,  182.     And  see    Stuart    v.   Simpson,   1 

it  seems,  that  the  seduction  of  a  minor,  Wend.    376  ;   Conant    v.    Raymond,    2 

who  is  a  servant  de  facto,  though  not  a  Aikens,  243. 

legal  apprentice,  from  the  service  of  the  {pp)  Ferguson  v.  Tucker,  supra. 
master,  is  actionable.    Peters  v.  Lord,  18 
Conn.  337. 
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CHAPTER  X. 

CONTRACTS  FOR  BERVIOB  GENERALLY. 

There  is  in  all  such  contracts  a  promise,  implied  if  not 
expressed,  that  the  party  employing  will  pay  for  the  service 
rendered ;  (g)  and,  on  the  other  hand,  that  the  party  employed 
will  use  due  care  and  diligence,  and  have  and  exercise  the 
skill  and  knowledge  requisite  for  the  employment  under- 
taken, (r)  And  if  the  contract  express  that  the  service  shall 
be  gratuitous,  then  it  is  void  for  want  of  consideration ;  (s) 
but  there  may  be  a  valid  agreement  to  delay  payment,  or  to 
make  the  payment  conditional  on  the  happening  of  some  event, 
—  as  when  the  work  is  finished,  or  when  the  employer  receives 
his  pay.  (/)  If  a  party  agrees  to  do  work,  and  receive  no  pay, 
he  cannot  recover  pay,  (u)  if  he  does  the  work ;  "but  if  there 


{q)  Phillips  V.  Jones,  1  Ad.  &  £1.  333,  satisfied  that  the  parties  came  together  on 

ante,  page  529,  {d).  tho  terms  that  thej  wero  to  pay  and  to 

(r)  ^lorris  v,  Kedfield,  23  Verm.  295;  be  paid;  but  that  if  that  wore  not  so,  no 

Goslin  V.  Hodson,  24  id.  140;  Hall  v.  ex  post  facto  chai^ge  could  be  made  on 

Cannon,  4  Hairing.  360 ;  Hager  v.  Nolan,  either  side. 

6  Louis.  Ann.  70.    And  see  Streeter  t^.        {t)  Robinson  v.  The  New  York  Ins.  Co. 

Horlock,  1  Bing.  34.  2  Caines,  357,  1  Johns.  61  &. 

{s)  In  such  coso  the  person  contracting        (u)  In  Jacobson  v.  Le  Grange,  3  Johns, 

to  do  the  work  is  not  bound  to  commence  199,  where  a  young  man,  at  the  rcqnestof 

it.    But  if,  in  tho  understanding  of  all  his  uncle,  went  to  live  with  him,  and  the 

parties,  the  8er>'ices  were  originally  rcn-  uncle  promised  to  do  by  him  as  his  own 

dered  gratuitously,  they  cannot  aftcnvards  child ;  and  he  lived  and  worked  for  him 

be  made  a  charge.    James  r.  O'Driscoll,  above  eleven  years,  and  tho  uncle  said 

2  Bay,  101.    So  in  Davics  v.  Davies,  9  that  his  nephew  should  be  one  of  his 

C.  &  P.  87,  A  and  his  wife  boarded  and  heirs,  and  spoke  of  advancing  a  sum  of 

lodged  in  the  house  of  B,  the  brother  of  money  to  purchase  a  farm  for  him,  as  a 

A,  and  both  A  and  his  wife  assisted  B  in  compensation  for  his  ser\'ices,  but  died 

carrying  on  his  business.    A  brought  an  without  devising  any  thing  to  the  nephew, 

action  for  the  services,  to  which  B  pleaded  or  making  him  any  compensation  ;  it  was 

a  set-oft*  for  board  and  lodging,     lleld^  held  that  an  action  on  an  implied  assnmp- 

that  neither  the  services  on  the  one  hand,  sit  would  lie  against  the  executors,  for 

nor  the  board  and  lodging  on  the  other,  the  work  and  labor    performed  by  the 

could  be  charged  for,  unless  the  jury  were  nephew  for  the  testator.  But  in  Patterson 
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be  a  contract  of  service  which  is  silent  or  indefinite  in  regard 
to  compensation,  the  party  who  renders  the  service  under  it 
may  recover  pay  under  a  qtumtum  meruit ;  {v)  and  if  by  the 
contract  the  party  employed  agrees  to  leave  the  compensation 
entirely  to  the  employer,  the  jury  may  give  what  the  employer 
ought  to  give.  {%o) 

It  seems  to  be  doubted  in  England  whether  an  arbitrator 
can  recover  for  his  services  without  an  express  promise ;  (x) 
but  the  doubt  appears  to  grow  out  of  the  peculiar  English  rale, 
that  the  employment  of  a  barrister  at  law  is  wholly  honorary, 
and  gives  him  no  legal  claim  for  compensation.  We  have  no 
such  recognized  rule  here,  although  the  distinction  between 
barristers  and  attorneys  is  preserved  in  some  States,  and  it 
seems  that  some  difference  has  been  made  as  *to  their  lien' on 


v.  Patterson,  13  Johns.  379,  the  facts  were  into  by  them,  "  that  any  service  to  be  ren- 

that  the  plaintiff,  after  he  had  come  of  dered  by  him  shoald  be  taken  into  con> 

age,  lived  with  and  worked  for  his  father,  sideration,    and    such    remuneration    be 

the  defendant,  who  said  he  would  reward  made  as  shoald  be  deemed  right,''  it  was 

him  well,  and  provide  for  him  in  his  will ;  hdd  that  an  action  wonld  not  lie  to  recov- 

hddf  that  the  plaintiff  coald  not  maintain  er  a  recompense  for  such  work,  the  reso- 

an  action  to  recover  com{>cnsation  for  his  Intion  importing  that  the  committee  were 

services  daring  the  lifetime  of  his  fother.  to  judge  whether  anj  remuneration  was 

See  also,  cmUf  p.  531,  n.  (e.)  due. 

(t*)  See  Jewiy  v.  Busk,  5  Taunt.  302  ;  {x)  Although  the  English  cases  a^e  not 

Bryant  v.  Flight,  5  M.  &  W.  116.  quite  agreed  upon  the  subject,  yet  it  seems 

(tr)  Thus,  in  Bryant  r.  Flight,  5  M.  &  tne  more  generally  received  opinion  in 
W.  114,  A  agreed  to  enter  into  the  service  that  countir,  that  the  appointment  of  an 
of  B,  and  wrota  to  him  a  letter,  as  fo\-  arbitrator  is  not  of  sucli  a  nature  as  to 
lows:  "I  hereby  agree  to  enter  your  raise  an  implied  promise  to  pay  him  a 
service  as  weekly  manager,  commencing  reasonable  compensation  for  his  sen-ices. 
next  Monday ;  and  the  amount  of  pay-  Yirany  v.  Wame,  4  Esp.  447 ;  Burronghes 
ment  I  am  to  receive  I  leave  entirely  to  v.  Clarke,  1  Dowl.  r.  C.  48.  But  see 
you."  A  served  B  in  that  capacity  for  Swinford  v.  Bum,  1  Gow,  5.  An  eocpress 
six  weeks.  Hddt  ( Parke j  B.,  dissentientBy )  promise  to  pay  by  the  party  will,  however, 
that  the  contract  implied  that  A  was  to  be  bind  him,  an^  give  the  arbitrator  a  right 
paid  something  at  all  events  for  the  ser-  of  action.  Hoggins  v.  Gordon,  3  Q.  B. 
vices  he  performed ;  and  that  the  jury,  in  466.  In  this  country,  arbitrators  and 
an  action  on  a  quantum  meruitf  might  as-  referees  under  a  rule  of  court  have  the 
certain  what  B,  acting  bond  Jide,  would  same  right  to  recover  for  their  services  as 
or  ought  to  have  awutled.  So  in  Jewry  any  person  for  his  labor.  Hinman  r. 
V.  Busk,  5  Taunt.  302,  it  is  hdd  that  a  Hapgood,  1  Denio,  188;  Hassinger  r. 
request  to  a  tradesman  to  show  the  de-  Diver,  2  Miles,  411.  But  the  action  must 
fendant's  house,  ''and  the  defendant  not  be  against  both  parties  to  the  suit 
would  make  him  a  handsome  present,"  jointiy,  but  only  against  the  party  pro- 
is  evidence  of  a  contract  to  pay  a  reason-  dncing  the  claim  or  demand.  Bntman  r. 
able  compensation  for  the  work  and  labor  Abbot,  2  Groenl.  361 .  If  there  were  sev- 
bestowcd  in  that  service.  But  in  the  ear*  eral  arbitrators,  each  may  maintain  a 
lier  case  of  Taylor  ».  Brewer,  1  M.  &  S.  separate  action  for  his  own  services. 
290,  where  a  person  performed  work  for  Hinman  v.  Hapgood,  I  Denio,  188.  But- 
a  committee,  under  a  resolution  entered  man  v.  Abbot,  supra. 
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the  papers  or  the  judgment  for  fees,  (y)  In  general,  however, 
all  lawyers  have  in  this  country  the  same  legal  claim  for  com- 
pensation that  attorneys  have  in  England,  (z)  So  in  England 
a  physician  (or  one  licensed  by  the  college  of  physicians)  has 
no  remedy  at  law  for  his  services ;  (a)  but  a  "  medical  practi- 
tioner," whose  legal  appellation  is  usually  "  apothecary,"  has ; 
but  we  have  no  such  distinction  here,  (b) 

•Where  there  is  a  special  agreement  for  the  performance  of 

(y)  In  most  States  there  is  no  difference  a  recognition  of  the  services  by  the  client 

between  attorneys,  connsellors,  and  bar-  Bniigluurt  v,   Gardner,  3  Baro.  64.    An 

risters  in  this  respect.   See  Heartt  v.  Chip-  attorney  has,  in  some  States,  a  lien  upon 

man,  2  Ail^ens,   162 ;  2   Qreenl.  £v.  §  his  client's  papers  left  with  him,  for  any 

144,  n.  4 ;  Mooney  v.  Lloyd,  5  S.  &  R.  general  balance  due  him.      Dennett  v, 

412;  Gray  v.  Brackenridge,  2  Penn.  75.  Cntts,   11   New  Hamp.  163;  Walker  v. 

Althoogh  an  attorney  has  a  lien  on  a  Saigeant,  14  Verm.  247  ;  AliUr  in  Penn- 

judgment  for  his  fees  and  expenses,  yet  sylvania.    Walton  v.  Dickerson,  7  Barr, 

this  does  not  include  foes  as  a  "counsel-  376.     So  by  statute  in  many  States  he 

lor."    Heartt  v.  Chipmah,  tupra.  has  a  lien  upon  a  judgment  actually  re- 

(z)  Wilson  V.  Burr,  25  Wend.  386  ;  covered  in  favor  of  his  client,  for  his  fees 

Stevens  r.  Adams,  23  id.  57 ;  Newman  v.  and  disbursements.    Duncklee  r.  Lodce, 

Washington,  Mart.  &  Ter.  79.    But  see  13  Mass.  525 ;  Potter  v.  Mayo,  3  Gtmu). 

Van  Atta  v,  McEinnc^,  1    Harr.  235.  34;    Gammon  v.   Chandler,  SO  Maine, 

The  law  implies  a  promise  on  the  part  of  152;  Ocean  Ins.  Co.  v.  Rider,  22  Pick, 

the  client  to  pay  his  attorney  for  his  seiv  210 ;    Hobson  v,  Watson,   34  Me.  20. 

vices  the  statute  rate  of   compensation.  And  even  without  statute  provisions.  Sex- 

The  burden  of  proving  that  the  attorney  ton  v.  Pike,  8  £ng.  (Ark.)  193.    A  coun- 

nndertook  to  penorm  the  services  for  a  less  sel,  who,  with  his  client's  consent,  with- 

rate  is  upon  the  client.    Brady  v.  Mayor,  draws  from  a  case  after  having  tendered 

&c.  1  Sandf.  569.    But  the  attorney  can-  beneficial  services,  does  not  thereby  lose 

not  recover  more  than  he  agreed  to  re-  his  right  to  compensation  for  the  services 

oeive,  by  proof  that   his  services  were  rendered,  unless  at  the  time  of  his  with- 

worth  more.    Coop  wood  v.  Wallace,  12  drawal  he  waives  or  abandons  his  claim  tt> 

Ala.  790.    Nor  can  he  rightfully  claim  compensation.      Coopwood  v.  Wallace, 

one  half  of  the  amount  recovered,  because  12  Ala.  790. 

the  debt  was  desperate.    Christy  v.  Doug-        (a)  Chorley  v.  Boloot,  4  T.  R.  317 ; 

las»  Wright,  485.    Although  the  attorney  Lipsoombe  v.    Holmes,  2  Camp.    441 ; 

during  the  pendency  of  a  suit,  makes  a  Poucher  v,  Norman,  3    B.  &  C.    745. 

contract  witn  his  client,  which  is  void  for  Neither  could  a  physician  who  prepared 

champerty,  he  may  still  recover  for  such  or  dispensed  his  own  medicines  recover 

services  as  were  rendered  before  such  ille-  for  them,  although  they  were  fornished  to 

gal  agreement  was  entered  into.    Thurs-  his  own  patients.    Best^  J.,  in  Allison  9. 

ton  V.  Percival,  1  Pick.  415.     See  Rust  i;.  Haydon,  I  M.  &  P.  591,  4  Bing.  619. 
Larue,  4  Litt.  417  ;  Caldwell  v.  Shepherd,        (h)  In  some  States  physicians  may  re> 

6  Monr.  392 ;  Smith  v.  Thompson,  7  B.  cover  for  their  services,  although  they 

Monr.  305.    But  in  an  action  by  an  at-  were  never  licensed  as  physicians.    See 

tomey  for  services,  his  pocket-docket,  on  Towle  v.  Marrect,  3  Green  1.  22 ;  Hewitt 

which  is  entered  the  names  of  cases  in  v.  Wilcox,  1  Met.  154;  Bailey  v.  Mogg, 

which  ho  acted  as  counsel,  is  not  of  itself'  4  Den.  60 ;  Warren  r.  Saxby,  12  Venn, 

evidence  of  his  right  to  charge  for  his  ser-  146.     In  other  States  there   either  now 

vices.    Briggs  v.  Georgia,  15  Verm.  61.  exist,  or  have  existed,  statutes,  providing 

An  attorney  cannot  recover  of  his  client  that  they  shall  not  be  entitled  to  the  bene- 

for  profossionai  services  without  proving  fit  of  the  law  to  recover  their  fees,  unless 

a  retainer,  and  proof  of  the  actual  per-  they  have  been    duly  licensed  by  some 

formanoe  of  services   is    not   suflicient,  medical  society,  or  graduated  a  doctor  in 

where  there  is  no  proof  of  a  knowledge  or  some  medical    school.      See  Hewitt  v. 
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work,  no  action  can  be  maintained  on  a  quantum  meruit  while 
the  contract  remains  open  and  executory,  (c) 

It  often  happens,  where  there  is  a  contract  for  a  piece  of 
work  to  be  done  for  a  definite  sum,  as  for  a  house  to  be  built 
or  repaired,  that  extra  work  is  done  by  the  party  employed ; 
and  there  are  numerous  and  conflicting  cases  as  to  the  rights 
and  obligations  of  the  parties  in  these  cases.  It  seems  to  have 
been  at  one  time  doubted  whether  any  claim  existed  for  such 
extra  work,  unless  a  new  contract  could  be  shown ;  and  such  is 
the  provision  of  the  French  law.  (d)  But  from  the  authorities 
generally,  and  the  reason  of  the  case,  we  think  the  following 
principles  may  be  deduced.  •The  party  cannot  recover  for  extra 
work,  or  even  for  better  materials  used,  if  he  had  not  the  au- 
thority of  the  other  party  therefor,  (e)     But  the  authority  will 

Charier,  16  Pick.  353;  Spaulding  v,  Al-  abandon  the  contract,  or  prevent  the  plain- 
ford,  1  id.  33  ;  Smith  v,  Tracy,  2  Hall,  tiff  from  completinp,  the  house.  The  par- 
465 ;  Benr  v.  Scott,  2  Harr.  &  Gill,  92.  ticalars  of  demand  were  for  work  and 
In  some  States  it  has  been  hddf  that  al-  materials  nnder  the  agreement.  Bdd, 
though  such  restrictive  statutes  have  been  that  if  the  defendant  had  not  hindered  the 
repealed,  a  physician  cannot  recover  for  plaintiff  from  completing  the  house,  the 
services  performed  before  such  repeal,  plaintiff  could  not  recover  any  thing,  ex- 
Warren  V.  Saxby,  12  Verm.  146 ;  Nichols  cept  for  extra  work,  which  was  not  m  the 
V,  Poulson,  6  Ohio,  305 ;  Bailey  v.  Mogg,  contract,  and  that  the  fact  that  the  defend- 
4  Denio,  60 ;  contra^  Hewitt  t7.  Wilcox,  1  ant,  when  asked  for  money,  had  said  that 
Met.  154.  A  physician  undertakes  to  em-  he  would  never  pay  a  farthing,  was  not 
ploy  usual  skill,  but  not  to  cure.  Qal-  proof  that  the  contract  had  been  aban- 
IsJier  V.  Thompson,  Wright,  466.  He  doned,  as  the  defendant  was  not  then 
may,  however,  make  a  conditional  con-  liable  to  pay  any  thing,  the  work  not 
tract,  that  if  he  docs  not  cure  he  shall  not  being  completed.  —  So  where  A  engaged 
be  paid ;  such  a  contract  is  valid ;  and  in  to  convey  away  certain  rubbish  for  B  at  a 
Bucn  case  ho  cannot  recover  for  his  ser-  specified  sum,  under  a  fraudulent  repre- 
vices  or  his  medicines,  unless  he  shows  a  sentatton  by  B  as  to  the  quantity  of  rubbish 
performance  of  the  condition  on  his  part,  which  was  to  be  so  conveyed.  Hdd^  that 
Smith  V.  Hyde,  19  Verm.  54.  It  is  not  in  an  action  for  the  work  actually  done,  A 
necessary,  however,  in  order  to  constitute  could  rcogver  only  according  to  the  terms 
such  a  conditional  contract,  that  a  specific  of  the  special  contract,  although  when  he 
price  should  be  agreed  upon.  In  case  of  discovered  the  fraud  he  might  have  repu- 
a  cure  he  will  be  entitled  to  a  reasonable  diated  the  contract,  and  sued  B  for  deceit, 
compensation.  Mock  v.  Kelly,  3  Ala.  Selway  v.  Fogg,  5  M.  &  W.  83.  If  the 
387.  whole  of  such  special  contract  is  executed 
(c)  Clark  v.  Smith,  14  Johns.  326;  on  the  plaintiff's  part,  and  the  time  of 
Bees  V.  Lines,  8  C.  &  P.  126 ;  which  was  payment  has  elapsed,  general  assumpsit 
an  action  of  assumpsit.  The  first  count  may  be  maintained ;  and  the  measure  of 
of  the  declaration  was  on  a  special  agree-  damages  will  be  the  rate  of  compensation 
ment  for  the  plaintiff  to  build  a  house  for  fixed  by  the  special  contract.  Bank  of 
the  defendant,  at  an  agreed  price,  and  Columbia  v.  Patterson,  7  Cranch,  299 ; 
stated  that  the  plaintiff  had  bestowed  Perkins  v.  Hart,  1 1  Wheat.  237 ;  Chesa- 
work  upon  the  house,  and  that  the  de-  peake  and  Ohio  Canal  v.  Knapp,  9  Peters, 
fendant  abandoned  the  contract,  and  541 ;  Baker  v.  Corey,  19  Pick.  496. 
hindered  the  plaintiff  from  completing  it;  id)  Code  Civile,  bk.  3,  tit.  8,  art.  1793. 
2d  count,  for  goods  sold.  Pleas,  non-as-  (e)  Hort  v.  Norton,  1  McCord,  22 ; 
snmpsit,  and  that  the  defendant  did  not  Wilmot  v.  Smith,  3  C.  &  P.  453,  where 
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be  implied  if  the  employing  party  saw  or  knew  of  the  work  or 
materials  in  time  to  object  and  ntop  the  work,  without  injury  to 
himself,  and  not  under  circumstances  to  justify  his  belief  that 
no  charge  was  intended,  and  did  not  object,  but  received  and 
held  the  benefit  of  the  same.  (/)  And  if  he  received  from  the 
employed  an  estimate  of  the  cost  of  such  extra  work,  and  then 
ordered  it,  the  party  employed  might  be  bound  by  that  esti- 
mate. And  if  the  changes  were  such  that  the  employer  need 
not  infer  that  they  involved  any  additional  expense,  and  be 
was  not  so  informed,  an  express  assent  to  them  does  not  imply 
a  promise  to  pay  for  them,  because  it  is  fair  to  suppose  that 
•he  believed  they  were  done  under  the  contract,  and  assented  to 
only  on  those  terms.  If  the  changes  necessarily  imply  an  in- 
creased price,  and  Jie  expressly  authorizes,  or  silently,  but  with 
full  knowledge,  assents  to  them,  he  is  then  bound  to  pay  for 
them.  The  question  may  then  arise,  whether  he  is  to  pay  for 
them  according  to  the  usual  rate  of  charging  for  such  work, 
with  no  reference  to  the  contract,  or  whether  he  must  pay  only 

it  was  ruled  hj  Lord  Tenterden  that  if  A  A  person  intending  to  make  alterations  of 
agrees  to  make  an  article  of  certain  mate-  this  nature  generally  consults  ^e  person 
rials  for  a  stipulated  price,  but  puts  in  whom  he  intends  to  employ,  and  ascertains 
materials  of  a  better  kind,  he  is  not  at  from  him  theexnense  of  the  undertaking; 
liberty  on  that  account  to  chai^  more  and  It  will  very  frequently  depend  on  this 
than  the  stipulated  price,  nor  can  he  re-  estimate  whether  he  proceeds  or  not.  It 
quire  the  article  to  be  returned,  because  is  therefore  a  great  hardship  upon  him  if 
tne  buyer  will  not  pay  an  increased  price  he  is  to  lose  the  protection  of  this  estimate 
on  account  of  the  better  materials.  For  unless  he  fully  understands  that  such  con- 
labor  and  serrice  Yoluntarily  done  by  one  sequences  will  follow,  and  assents  to  them, 
for  another,  without  his  privity  or  consent,  In  many  cases  he  will  be  completely  igno- 
howcver  meritorious  or  beneficial  it  may  rant  whether  the  particular  alterations 
be  to  him,  as  in  saving  his  property  from  suggested  will  produce  any  increase  of 
destruction  by  fire,  itself  affords  go  ground  labor  and  expenditure ;  and  I  do  not 
for  an  action.  Bartholomew  v.  Jackson,  think  that  the  mere  fact  of  assenting  to 
20  Johns.  28.  them  ought  to  deprive  him  of  the  protec- 
(/ )  In  Lovelock  v.  King,  1  M.  &  Rob.  tion  of  his  contracL  Sometimes,  indeed, 
60,  a  very  important  and  wholesome  prin-  the  nature  of  the  alterations  will  be  such 
dple  was  laid  down  upon  the  subject  of  that  he  cannot  fail  to  be  aware  that  they 
extra  work,  where  there  is  a  specific  con-  must  increase  the  expense,  and  cannot 
tract  for  certain  work  at  a  fixed  price,  therefore  suppose  that  they  are  to  be  done 
The  action  was  assumpsit  on  a  carpenter's  for  the  contract  price.  But  where  the  de- 
bill  for  alterations  in  a  house  of  the  de-  partures  from  the  original  scheme  are  not 
fendant.  Lord  TerUerdenf  in  Summing  up  of  that  character,  I  think  the  jury  would 
to  the  iury,  observed :  "  That  the  case,  do  wisely  in  considering  that  a  party  does 
although  very  common  in  its  circum-  not  abandon  the  security  of  his  contracts 
stances,  involved  a  very  important  prin-  by  consenting  that  such  alterations  shall 
ciple,  and  required  their  verv  serious  con-  be  made,  unless  he  is  also  informed,  at  the 
sidcration.  In  this  case,  as  m  most  others  time  of  the  consent,  that  tlie  effect  of  the 
of  the  kind,  the  work  was  originally  un-  alteration  will  be  to  inerease  the  expense 
dertaken  on  a  oontract  for  a  fixed  sum.  of  the  work." 
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according  to  the  rate  of  the  contract     Some  cases  hold  the 

former;  but  we  think  the  better  practice  and  the  better  reason 
in  favor  of  the  latter.  (§•) 

(g)  In  McCormick  v.  Connoly,  2  Bay,  meruit  whateyer  he  CQuld  show  the  work 
401,  it  was  said  that  where  a  contract  is  was  worth.  In  Tebbetts  v.  Haskins,  16 
made  for  any  boilding,  of  whatever  size  or  Maine,  288,  where  a  contract  in  writing 
dimensions,  it  becomes  a  law  to  both  paiv  had  been  made  between  two  persons, 
ties,  and  they  are  both  bonnd  by  it  and  wherein  one  agreed  to  build  a  house,  and 
whatever  additions  or  alterations  are  made  the  other  to  pay  a  certain  sum  therefor, 
in  such  building,  they  form  a  new  con-  and  which  had  afterwards  been  abandoned 
tract,  either  express  or  implied,  and  must  by  them,  and  a  house  had  been  built  by 
be  paid  for  agreeably  to  such  new  con-  one  party  to  the  written  contract  for  the 
tract.  See  Wright  ».  Wright,  1  Litt.  179.  other  party  and  two  others;  it  was  held 
In  Dubois  v.  Del.  &  Hud.  Canal  Co.  12  that  it  was  not  necessary  to  prove  an  ex- 
Wend.  334,  a  party  entered  into  an  agree-  press  contract,  but  that  one  might  be  im- 
ment  for  the  construction  of  a  section  of  a  plied ;  and  that  the  price  for  building  the 
canal,  by  which  he  was  to  receive  a  given  nonse  was  not  to  be  ascertained  from  that 
price  per  cubic  yard  for  ordinary  excava-  fixed  in  the  written  contract.  In  De 
tion,  and  an  increased  sum  per  cubic  yard  Boom  v.  Priestly,  I  Cala.  206,  which  was 
for  excavation  of  rock,  but  no  compensa-  an  action  on  a  quantum  meruit ,  the  court 
tion  was  provided  for  the  excavation  of  held  that  where  there  has  been  a  special 
hard  pan.  During  the  progress  of  the  contract  which  is  afterwards  deviated  from, 
work  a  large  quantity  of^  the  latter  sub-  the  party  cannot  sue  thereon,  but  must 
stance  was  excavated,  a  fair  remuneration  bring  bis  action  on  an  implied  contract, 
for  which  exceeded  the  highest  price  spec-  and  at  the  trial  the  damages  must  be 
ified  in  the  contract  for  any  species  of  graduated  according  to  the  terms  of  the 
work,  and  the  parties  whilst  the  section  original  contract,  so  far  as  the  work  can 
was  constructing,  treated  the  excavation  be  traced  under  it.  And  in  Farmer  v, 
of  hard  pan  as  not  embraced  in  the  con-  Francis,  12  Ired.  L.  282,  it  is  held  that  a 
tract,  and  after  its  completion  it  was  con-  party  working  after  the  time  limited  for 
ceded  by  him  for  whom  the  work  was  the  performance  of  a  contract  is  confined 
done  that  the  contractor  was  entitled  to  in  his  action  to  the  rate  of  compensation 
compensation  for  such  work,  beyond  the  fixed  bv  the  contract.  The  same  doctrine 
price  fixed  for  ordinary  excavation;  it  is  held  in  Jones  v.  Woodbury,  11  B. 
was  held  that  the  contractor  was  entitled  Mon.  167. 
to  recover  for  such  work  upon  a  quantum 
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CHAPTER  XL 


MABKIAQE. 


We  have  now  to  consider,  first,  contracts  to  marry ;  then 
contracts  in  relation  to  a  fature  marriage ;  then  contracts  in 
restraint  of  marriage  ;  and,  lastly,  the  contract  of  marriage. 


SECTION    T. 

CONTRACTS  TO  MARRT. 

Contracts  to  marry  at  a  future  time  were  once  regarded  by 
the  English  courts  with  disfavor.  They  "  should  be  looked 
upon,"  said  Lord  Hardwicke,  "  with  a  jealous  eye ; "  and  Lord 
Mansfield  quoted  this  remark  with  approbation.  (A)  But  it  is 
now  perfectly  well  settled,  both  in  England  and  in  this  country, 
and  indeed  has  been  for  a  considerable  time,  that  these  con- 
tracts  are  as  valid  and  effectual  in  law  as  any ;  and  that,  in 
actions  upon  them,  damages  may  be  recovered,  not  only  for 
pecuniary  loss,  but  for  suffering,  and  injury  to  condition  and 
prospects,  (t)  The  reason  is  obvious  ;  marriages  can  seldom  be 
celebrated  simultaneously  with  betrothment,  or  engagement;  a 
certain  time  must  intervene ;  and  it  would  be  very  unjust  to 
leave  parties  who  suffer  by  a  breach  of  a  contract  of  such  ex- 
treme importance  wholly  remediless. 

(A)    Holcroft   V,    Dickenson,    Carter,  particalar  phrase  is  not  fonnd  in  Lord 

SSS  ;  Key  v,  Bradshaw,  2  Yern.   102 ;  Hardwicke's  decision  as  reported,  but  the 

Woodhouse  r.  Shepley,  2  Atkyns,  539 ;  opinion  may  be  gatho^d  from  what  he 

Lowe  V,  Fters,  4  Bar.  2230.    In  this  last  says. 

case  Lord  Man^fidd  says:   "AU  these  (t)  Boynton  v.  Kellogg,  3  Mass.  169; 

contracts    should    be    looked    upon    (as  Faul  v.  Frazier,  id.   71 ;  Wightman  v. 

Lord  Hardwicke  said  in  Woodhouse  v,  Coates,  1 5  id.  1 ;  Bfoigan  v.  Yarborongh, 

Shepley,)  with  &  Jealous  eye;  erensuppos-  5  Lonis.  Ann.  317. 
ing  them  clear  of  any  direct  frand."    This 
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The  promises  must  be  reciprocal ;  (J)  but  they  need  not  be 
made  at  the  same  time ;  for  if  an  offer  be  made,  though  retract- 
able until  acceptance,  yet  if  not  retracted  it  remains  for  reason- 
able time  open  for  acceptance,  and  when  accepted  the  contract 
is  complete. 

An  apparent  exception  as  to  this  necessity  of  reciprocity  is 
taken  where  the  promise  to  marry  is  made  by  deed.  There,  as 
the  seal  implies  consideration,  no  other  is  strictly  necessary ; 
but  the  covenantee  must  be  ready,  able,  and  willing  to  receive 
the  covenantor  in  marriage.  The  plaintiff  need  not  aver  or 
prove  a  promise  on  his  or  her  part ;  and  if  the  plaintiff  be  a 
woman,  she  need  not  aver  or  prove  an  offer  by  her ;  *"  it  is  well 
enough  without  saying  oHulit  se  at  all,  because  she  was  semper 
pa/rata.  The  man  is  ducere  uxorem.^^  (k)  "  The  modesty  of  the 
sex  is  considered  by  the  common  law,"  says  Lord  Coke.  "  It 
can  hardly  be  expected  that  a  lady  should  say  to  a  gentleman, 
*  I  am  ready  to  marry  you,  pray  marry  me.' "  (I) 

A  woman  is  doubtless  bound  by  such  a  covenant  as  well  as 
a  man ;  yet  it  would  be  regarded  with  more  suspicion ;  and  if 
such  an  obligation  were  obtained  by  a  man  who  gave  no  cor- 
responding promise  on  his  part,  and  it  were  obvious  that  he 
intended  to  bind  her  but  leave  himself  at  liberty,  it  would  prob- 
ably be  set  aside  in  equity.  Where  the  promise  is  mutual,  it 
was  long  since  settled  that  an  action  for  a  breach  of  the  con- 
tract may  be  maintained  against  the  woman,  (m) 

This  action  cannot  be  maintained  against  an  infant;  and 
some  question  has  been  made  whether  an  infant  can  maintain, 
this  action ;  because  the  promise  of  the  infant  being  void  or 
voidable,  the  contract  is  not  mutual,  and  is  without  considera- 
tion. But  in  many  cases  an  infant  may  bring  an  action  for. 
breach  of  contract  against  the  adult,  where  the  adult  could  not 

ij)  Hebden  v.  Ratter,  1   Sid.  180,  1  in  Wetmore  v.  WeUs,  1  Ohio  State  Reps. 

Lev.    147;    Harrison    v.    Case/-  Caith,  26,  it  is  decided  that  where  the  defendant's 

467 ;  Streteh  v.  Parker,  1  RoL  Abr.  S2,  promise  is  proved,  the  female  may  prove 

pi.  20.  ner  own  acts  and  declarations  in  order  to 

{k)  Holcroft  V.  Dickenson,  1  Freeman,  show  her  assent.     See  also  Morgan  v. 

347.  Tarborough,  ft  Lous.  Ann.  317. 

(/)  Seymoar  v.   Gartside,  2  D.  &  R.        (m)  Harrison  v.  Cage,  1  Lord  Raym. 

57.    See  Wells  v.  Padgett,  8  Barb.  323.  386,  1  Salk.  24. 
In  Moritz  V.  Melhom,  13  Penn.  331,  and 
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sue  the  infant  for  a  breach  on  his  or  her  part  It  •seems  to 
be  distinctly  settled,  that  this  is  so  in  the  case  of  a  contxact  to 
marry,  (n) 

The  very  words,  or  time,  or  manner  of  the  promise  need  not 
be  proved  ;  for  it  may  be  inferred  from  circumstances.  It  may 
be  that  this  inference  is  sometimes  made  too  easily,  and  that 
juries,  or  perhaps  courts,  justify  the  reproach,  that  feeble  evi- 
dence is  sometimes  held  sufficient  to  prove  such  a  promise. 
But  it  must  be  remembered  that  such  engagements  are  often, 
if  not  usually  made  without  witnesses,  and  are  not  often  re- 
duced to  writing.  A  requirement  of  precise  and  direct  testi- 
mony would  facilitate  fraud,  mpre  perhaps  than  in  any  other 
class  of  contracts,  and  fraud  that  might  work  extreme  mis- 
chief. It  has  therefore  been  wisely  decided  that  the  contract 
may  he  inferred  from  the  conduct  of  the  parties,  and  from  the 
circumstances  which  usually  attend  an  engagement  to  marry ; 
as  visiting,  the  understanding  of  friends  and  relations,  prepara- 
tions for  marriage,  and  the  reception  of  the  party  by  the  family 
as  a  suitor. 

Where  the  promise  by  the  defendant  was  proved,  the  de- 
meanor of  the  plaintiff,  being  that  of  a  betrothed  woman,  was 
held  to  be  sufficient  evidence  of  her  promise,  {o)    And  •consent 

(n)    Holt    V.    Ward,    Strange,    937  ;  press  promise,  the  action  goqM  not  be 

Willard  v.  Stone,  7  Cow.  22;  Hunt  v.  maintained.    But  this  objection  was  o\'er- 

Peake,   5   Cow.  475;   Pool  v.   Pratt,   1  ruled  bv  the  judge ;  and  the  jury  were  is- 

Chip.  252.  structed  that  if,  from  the  letters  of  the  de- 

(o)  In  the  case  of  Hutton  v.  Mansell,  3  fendant  read  in  evidence,  and  the  conne 
Salk.  16,  tried  before  Uoltf  C.  J.,  the  of  his  conduct  towards  the  plaintiff,  they 
promise  of  the  man  was  proved,  but  no  were  satisfied  that  there  was  a  mutual  nn- 
actual  promise  on  the  woman's  side,  yet  derstanding  and  engagement  between  the 
be  held  that  there  was  sufficient  evidence  parties  to  marry  each  other,  they  m^ht 
to  prove  that  the  woman  likewise  prom-  find  for  the  plaintiff.  To  this  nifing  and 
iscd,  because  she  carried  herself  as  one  instruction  the  defendant  excepted,  and 
consenting,  and  approving  the  promise  of  the  case  having  been  carried  np,  Parker, 
the  man.  This  question  was  much  dis-  C.  J.,  delivering  the  opinion  of  die  coort, 
cussed  in  the  case  of  Wightman  v.  Coates,  said :  "  As  to  £e  technical  ground  upon 
15  Mass.  1.  That  was  an  action  of  as-  which  the  objection  to  the  verdict  now 
sump  sit  on  a  promise  to  marry  the  plain-  rests,  we  entertain  no  doubts.  The  ex- 
tiff,  and  a  breach  thereof  by  refusal,  and  ception  taken  is,  that  there  was  no  direct 
having  married  another  woman.  At  the  evidence  of  an  express  promise  of  mar- 
trial,  the  evidence  of  a  promise  resulted  riage  made  by  the  defendant.  The  ob- 
from  sundry  letters  written  to  the  plaintiff  jection  implies  that  there  was  indirect 
by  the  defendant,  and  from  his  attentions  evidence  from  which  such  a  promise  may 
to  her  for  a  considerable  length  of  time,  have  been  inferred  ;  and  the  jury  were 
It  was  objected  by  the  defendant,  that  instmcted  that  if,  firom  the  letters  written 
there  being  no  direct  evidence  of  an  ex-  by  the  defendant,  as  w^  as  liis  conduct, 
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• 

of  parents  in  the  presence  of  a  daughter,  with  the  absence  of 
objection  on  her  part,  is  held  to  imply  her  consent ;  (p)  never- 
theless, language  used  to  third  parties,  amounting  to  an  ex- 
pression of  intention  to  marry  the  plaintiff,  but  not  uttered  in 
the  presence  of  the  plaintiff,  do  not  in  general  prove  a  promise 
to  marry,  (q)  But  statements  made  to  a  father,  who  had  a  right 
to  make  such  inquiries,  and  fo  receive  a  true  answer,  especially 
where  corroborated  by  visits  and  the  conduct  of  the  parties,  are 
not  only  sufficient  evidence  of  a  promise,  but  although  the 
statement  of  the  defendant  is  of  a  promise  to  marry  the  plain- 
tiff in  six  months,  and  the  count  is  upon  a  promise  to.  marry 
generally,  or  in  a  reasonable  time,  the  jury  may  infer  from  the 
statenient  a  general  promise  to  marry,  (r) 

It  has  been  contended  that  the  promise  should  be  in  writing, 
under  the  clause  in  the  4th  section  of  the  statute  of  frauds, 
which  provides  that  no  action  shall  be  brought  whereby  to 
charge  any  person  upon  any  agreement  made  upon  considera- 
tion of  marriage ;  but  the  courts  of  England,  after  once  so  de- 
ciding, (s)  have  since  taken  a  distinction,  *which  is  certainly  a 
very  nice  one,  between  promises  to  marry ^  and  promises  in  con- 

ihey  beliered  that  a  mutual  en ji^geraent  Chancellor  said :  "  I  deny  that  courtship, 
subsisted  between  the  parties,  they  ought  or  an  intention  to  marry,  however  plaimy 
to  find  for  the  plaintiff  Thej  made  the  made  out,  can  constitute,  or,  in  the  Ian- 
inference,  and  without  doubt  it  was  justly  guage  of  the  Scotch  law,  is  equipollent  to 
drawn.  Is  it  then  necessary  that  an  ex-  a  promise.  There  must  be  a  promise, 
press  promise  in  direct  terms  should  be  and  the  promise  must  be  mutual  and  bind- 
proved  ?  A  necessity  for  this  would  im-  ing  on  both  parties ;  for  the  law  attaches 
ply  a  state  of  public  manners  by  no  means  on  the  promise  and  not  on  the  intention, 
desirable.  Tnat  young  persons  of  differ-  But  still,  courtship  is  a  most  material  cir- 
ent  sexes,  instead  of  having  their  mutual  cumstance,  when  we  have  to  consider 
engagements  inferred  from  a  course  of  de-  whether  there  was  a  promise.  When  we 
voted  attention,  and  apparently  exclusive  consider  how  natural  it  is  that  lovers 
attachment,  which  is  now  the  common  should  marry,  and  that  marriage  is  usual- 
evidence,  should  be  obliged,  before  they  ly  the  result  of  courtship,  and  that  in  these 
consider  themselves  bound,  to  call  wit-  cases  mutual  promises  are  so  common, 
nesses,  or  execute  instruments  underhand  although  courtship,  or  intention,  will  not 
and  seal,  would  be  destructive  of  that  supply  the  place  of  a  promise,  yet  they 
ehaste  and  modest  intercourse  which  is  come  so  near,  that  if  these  are  once  made 
the  pride  of  our  country ;  and  a  boldness  out,  we  get  on  a  good  way  towards  our 
of  manners  would  probably  succeed,  by  journey's  end."  See  also.  Southard  9. 
no  means  friendly  to  the  character  of  the  Kexford,  6  Cow.  264  ;  Weaver  v,  Ba- 
sex,  or  the  interests  of  society.  A  mutual  chert,  2  Barr,  80. 
engagement  must  be  proved  to  support  [p)  Daniel  v.  Bowles,  2  C.  &  P.  553. 
this  action;  but  it  may  be  proved  by  those  (q)  Cole  v,  Cottingham,  8  C.  &  P. 
circumstances  which  nsnally  accompany  75.     * 

such   a   connection."    In    Honyman    v.        (r)  Potter  v.  Deboos,  1  Staric.  82. 
Campbell,  2  Dow  &  Clark,  282,  the  Lord        (s)  Philpot  v.  Wallet,  3  Lev.  65. 
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sideration  of  marriage,  (t)  This  clause  is  not  generally  con- 
tained in  the  statutes  of  frauds  of  our  States ;  but  it  has  been 
held  in  this  country  that  a  promise  to  marry  at  the  end  of  five 
years  is  within  that  clause  of  the  statute  which  requires  that  a 
promise  not  to  be  performed  within  one  year  from  the  making 
shall  be  in  writing,  (u) 

A  contract  to  marry,  without  specification  of  time,  is,  as  we 
have  seen,  a  contract  to  marry  within  a  reasonable  time ;  each 
party  having  a  right  to  reasonable  delay,  but  not  to  indefinite 
postponement;  nor  to  delay  without  reason  or  beyond  reason. 
i  If  both  parties  delay  the  fulfilment  of  the  contract  unreason- 
[  ably,  it  may  perhaps  be  considered  as  abandoned  by  mutual 
I  consent,  in  the  absence  of  evidence  to  negative  this  consent 
These  contracts,  like  most  others,  may  be  on  condition  ;  and 
if  the  condition  be  legal  and  reasonable,  the  liability  of  the 
parties  under  it  attaches  as  soon  as  the  condition  is  satis* 
fied.  {v)  But  it  may  easily  happen  that  the  condition  shall  be 
such  as  to  he  void,  leaving  the  contract  valid ;  as  if  it  be  frivo- 
lous or  impossible,  and  evidently  introduced  by  one  party  in 
fraud  of  the  other.  And  it  may  also  happen  that  the  condition 
shall  make  the  contract  void.  Thus  contracts  to  marry  at  the 
death  of  parents  or  relations  from  whom  money  is  expected, 
and  who  are  kept  in  ignorance  of  the  contract,  are  regarded 
with  great  dislike  by  courts,  and  would  probably  be  declared 
void,  unless  the  circumstances  cleared  them  from  suspicion,  (w) 
And  if  the  condition  were  entirely  uncertain,  or  very  remote, 
the  contract  might  be  regarded  as  made  in  restraint  of  mar- 
riage, as  it  might  prevent  either  party  from  marrying  for  a  very 
long,  or  for  an  indefinite  period  ;  and  it  would  be  held  void  on 
that  ground,  (x) 

{t)  Cork  V.  Baker,  1  Str.  34 ;  Harrison  appeanng  that  the  marriage  was  brangfat 

V.  Cage,  1  Ld.  Raym.  387.  aboat  without  the  consent  of  the  young 

(u)  Derby  v.   Phelps,  2  New  Hamp.  woman's  parents,  who  were  then  liyiog, 

515.  the  Lord  Chancellor    "for  that  reason 

(v)  Cole  V,  Cottingham,  8  C.  &  P.  75 ;  alone  decreed  the  bond  to  be  deliyered  up, 

Atchinson  v.  Baker,  Peake's  Add.  Cas.  terming;  it  a  sort  of  kidnapping." 

103.  {x)  Hartley  ».  Rice,  10  East,  22.    This 

(tr)  Woodhouse  v.  Shcpley,  2  Atk.  539 ;  was  an  action  on  a  wager  that  the  plaintiff 

Drury  v.  Hooke,  1  Vern.  412.     lA  this  would  not  be  married  in  six  years.    It 

last  case  a  bill  was  brought  to  be  relieyed  was  endeavored  to  distinguish  this  from 

against  a  marriage  brokage  bond ;  and  it  other  contracts  in  restraint  of  marriage, 
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•If  the  promise  be  to  marry  on  request,  a  request  should  be 
alleged  and  proved;  but  this  is  not  necessary  when  the  de- 
fendant is  incapacitated. from  marrying  by  bis  or  her  own 
act  (y) 

The  defences  which  may  be  urged  against  an  action  to  en- 
force a  promise  to  marry  are  very  numerous.  Consanguinity 
within  the  Levitical  decrees  in  England,  (z)  and  in  this  coun- 
try, those  within  which  marriage  is  prohibited  by  the  statutes 
of  the  several  States.  So,  the  bad  character  of  the  plaintiff;  or 
his  or  her  lascivious  conduct.  The  cases  generally  exhibit  this 
defence  where  the  woman  is  plaintiff;  but  it  ought  with  equal 
justice,  and  on  moral  as  well  as  on  public  grounds,  to  be  per- 
mitted to  the  woman  when  she  is  defendant ;  it  was  so  held  in 
the  case  of  Baddeley  r.  Mortlock,  (a)  and  undoubtedly  would 
be  so  held  in  this  country.  If  the  defence  be  general  bad  char- 
acter, evidence  of  reputation  is  receivable ;  for,  says  Lord  Ken- 
yon,  "  character  is  the  only  point  in  issue ;  •public  opinion, 
founded  on  the  conduct  of  the  party,  is  a  fair  subject  of  in- 
quiry." (b) 

on  the  grotmd  that  it  was  not  for  life,  bat  liable  to  an  action  for  the  breach  of  his 

for  a  time  certain ;  it  was  held,  however,  promise,  for  it  was  his  own  fault  that  he 

that  a  restraint  for  a  time  certain  falls  promised  what   he  could    not   perform, 

within  the  same  polUsr  of  the  law,  and  This  seems  to  be  taken  for  g^nted  by 

makes  t!ie  contract  void.  court  and  connsel  in  Daniel  v,  Bowles, 

(y)  Short  v.  Stone JB  Q.  B.  358  ;  Caines  2  C.  &  P.  553. 
V.  Smith,  15  M.  &  W.  189;  Harrison  v.        (a)  Holt,  N.  P.  151.    In  this  case  it 

Cage,  1  Ld.  Baym.  386 ;  Millward  v.  Lit-  was  proved  that  chai^ges  had  been  made 

tlewood,  1  E.  L.  &  £.  408.  against  the  moral  character  of  the  plaintiff, 

{z)  In  Harrison  v.  Cage,  I  Ld.  Raym.  which  he  did  not  clear  away,  and  the  de- 

387,  it  is  said  that  consanguinity  within  fendant  thereon  refused  to  manr  him. 

the  Levitical  degrees  may  ^be  pleaded  in  GibbSf  C.  J.,  said :  **  Having  promised  the 

bar  or  given  in  evidence  under  non-as-  plaintiff  marriage,  she  must  absolve  herself 

snmpsit.  It  has  been  sometimes  intimated  upon  some  legal  grounds.    If  a  woman 

that  previous  marriage  would  be  a  defence,  improvidently  promise  to  marry  a  man, 

This  must  be  on  the  ground  that  the  who  turns  out  upon  inquiry  to  be  of  bad 

promised  marriage  would  in  that  case  be  character,  she  is  not  bound  to  perform  her 

unlawful,  as  in  the  case  of  consanguinity,  promise.    But  she  must  show  that  the 

But  I  take  the  true  rule  to  be,  that  if  the  plaintiff  is  a  man  of  bad  character.    The 

marriage  would  be  unlawful,  and  this  un-  accusation    is  not   enough.      The   facta 

lawfulness    was    known  to  the  plaintiff  chai^ged  were  capable  of  proof.    The  ex- 

when  making  the  contract,  then  the  plain-  istence  of  the  rumor  is  not  sufficient  to 

tiff  can  sustam  no  action  for  the  breach  of  dischai;^  her  from  her  promise.  Without 

it.     Now  consanguinity  within  the  pre-  proof  uiat   the    charges    were    founded 

scribed  degrees  mav  he  presumed  to  be  she  is   not  absolved  from  her  contract, 

known  to  both  parties.    Not  so  with  pre-  But  it  affects  the  damages."    The  jury 

vious  marriage.    And  certainly  a  married  accordingly  returned  a  verdict  for    the 

man  who  promised  to  marry  a  single  wo-  plaintiff,  damages  one  shilling, 
man,  who  did  not  know  his  marriage,  is        (6)  Foulkes  v,  Sellway,  3  Esp.  236. 
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Tf  the  defence  rest  on  specific  allegations  of  miseondnct, 
these  must  be  strictly  proved ;  (c)  and  if  the  defendant  knew 
the  general  bad  character,  or  the  specific  raiscondact,  before 
making  the  promise,  they  constitute  no  defence,  {d)  False  and 
injurious  language  used  by  plaintiff  concerning  defendant  is  a 
good  defence,  (e)  So  bad  health,  if  such  as  to  inc^ipacitate  from 
marriage,  or  render  it  unsafe  or  improper.  (/)    *Entire  deafoess 


See  also,  Moi^an  v.  Tarboroagh,  5  Louis,  to  this  child.    If  he  did  not  know  it,  how- 
Ann.  416.  ever  great  a  severity  it  may  be  on  a  my 

(c)  Baddoley  v.  Mortlock,  Holt,  N.  P.  man  to  rake  up  a  transaction  of  by^ae 

151.  times,  the  defendant's  second  plea  will  be 

{d)  Irving  v.  Greenwood,  I  C.  &  P.  350.  sustained,  and  on  that  plea  the  defendant 

This  was  an  action  of  assumpsit  on  a  will  be  entitled  to  the  verdict.    There  is 

promise  of  marriage.    The  promise  and  no  imputation  whatever  on  the  character 

the  breach  were  clearly  made  out.    But  of  the  plaintiff  except  the  transaction  of 

the  defendant,  to  bar  the  a(!tion,  ^ave  evi-  1831.    If  the  defendant,  in  your  opinion, 

dence  to  show  that  he  eventually  broke  has  not  established  his  4efence,  there  will 

off  the  match,  because  he  found  that  the  then  be  the  question  of  damages ;  and  in 

plaintiff  was  with  child  by  another  man.  that  case,  in  consequence  of  the  misfortaae 

it  was  admitted,  that,  after  the  promise,  (calling  it  by  no  harsher  name)  in  1831, 

the  plaintiff  had  had  a  cJiild,  but  it  was  the  plaintiff  cannot  be  said  to  be  entitled 

contended  that    the   defendant    was   its  to  so  large  a  compensation  aa  one  on 

father.    Abbot,  C.  J.,  in  his  summing  up  whose  reputation  no  imputation  had  ever 

to  the  jury,  said  :  "  If  you  think  that  the  rested."    From  this  we  must  infer  that 

defendant  was  not  the  father  of  the  child,  if  the  defendant  did  know  this  fact  when 

he  is  entitled  to  your  verdict ;  for  if  any  he  made  the  promise  which  he  had  broken, 

man,  wlio  has  made  a  promise  of  marriage,  still  the  fact,  though  no  defence  woald  go 

discovers  that  the  person  he  has  so  prom-  to  lessen  the  damages.   See  also,  Boynton 

ised  to  marry  is  with  child  by  another  r.  Kellogg,  3  Mass.  189 ;  Palmer  v.  An- 

man,  he  is  justified  in  breaking  such  prom-  drews,  7  Wend.  142. 
ise ;  and  if  any  man  has  been  paying  his        (e)  Leeds  v.  Cook,  4  Esp.  256. 
addresses  to  one  that  he  supposes  to  be  a        (/)  Atchinson  v.  Baker,  Peake's  Add. 

modest  person,  and  afterwards  discovers  Cas.  103,  124.    In  this  case  the  plaintiff 

her  to  be  a  loose  and  immodest  woman,  he  was  d  widower  upwards  of  forty  years  of 

is  justified  in  breaking    any  promise  of  age,  and  the  defendant  a  widow  about  the 

marriage  that  he  may  have  made  to  her ;  same  age ;  when  the  promise  was  made, 

but  to  entitle  a  defendant  to  a  verdict  on  the  plaintiff  was  apparently  in  good  health, 

that  ground,  the  jury  must  be  satisfied  but  the  defendant  afterwards  discovered 

that  the  plaintiff  was  a  loose  and  immod-  that  he  had  an  abscess  in  his  breast,  and 

est  woman,  and  that  the  defendant  broke  for  that  reason  refused  to  marry  him. 

his  promise  on  that  account ;   and   they  Lord  Kenyan  said,  that  if  the  condition  of 

must  also  be  satisfied  that  the  defendant  the  parties  was  changed  after  the  time  of 

did  not  know  her  character  at  the  time  of  making  the  contract,  it  was  a  good  cause 

the  making  of  the  promise ;  for  if  a  man  for  either  party  to  break  off  the  connec- 

knowingly  promise  to  marry  such  a  person,  tion ;  that  Lord  Mansfield  had  held  that 

he  is  bound  to  do  so."    In  Bench  v.  Mer-  if,  after  a  man  had  made  a  contract  of 

rick,  1  C.  &  K.  463,  it  was  proved  that  the  marriage,  the  woman's  character  turned 

plaintiff  had  had  a  child  some  ten  years  ont  to  be  different  from  what  he  had  rea- 

before  the  promise,  and  had  since  sustained  son  to  think  it  was,  be  might  refuse  to 

an    irreproachable    character.      Atcherly,  marry  her  without  being  liable  to  an  action, 

Serj.,  l)efore  whom  the  case  was  tried,  and  whether  the  infirmity  was  bodily  or 

said  :  "  The  great  question  in  this  case  mental  the  reason  was  the  same ;  it  would 

will  be  whether  you  believe  tliat,  in  the  be  most  mischievous  to  compel  parties  to 

month  of  Februarv,  1843,  the  defendant  marry  who  could  never  live  happilv  to- 

knew  the  history  o^  the  plaintiff  in  regard  gether.    The  plaintiff  was  nonsuited,  on 
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or  blindness,  or  other  important  physical  incapacity,  occurring 
after  the  promise,  might  be  a  good  defence  At  law ;  (g*)  so  would 
.  the  disposal  of  her  property  without  the  consent  of  the  defend- 
ant, and  in  a  manner  injurious  to  liis  interests,  {gff)  It  has 
been  said,  also,  that  if  a  widow  conceals  her  previous  marriage, 
and  betroths  herself  as  a  virgin,  this  would  be  a  fraud,  and 
would  avoid  the  contract.  (A)  It  is  going  quite  far  to  consider 
this  fact  alone  as  constituting  a  fraud,  but  it  could  seldom 
occur  but  under  circumstances  which  would  probably  deter- 
mine the  character  of  the  concealment ;  and  if  this  were  fraudu- 
lent, it  must  of  course  have  the  usual  effect  of  fraud  upon 
the  contract ;  for  if  obtained  by  fraud,  whatever  that  fraud  may 
be,  the  contract,  is  void.  A  dissolution  of  the  contract  by 
mutual  consent  would  of  course  be  a  sufficient  defence,  but  it 
must  be  a  real  and  honest  consent  (t)  But  a  preengagement 
by  the  defendant  is  no  sufficient  defence,  (j)  nor  is  the  fact  that 
the  defendant  was  married  at  the  time  of  the  promise,  but  the 
plaintiff  may  bring  an  action  immediately  upon  discovery,  (jj) 
Perhaps  it  ought  to  be  a  good  defence,  that  the  plaintiff, 
when  making  the  contract  for  the  breach  of  which  the  action 
is  brought,  was  under  an  engagement  to  another  party.  For 
instance,  if  a  woman  sues  a  man  for  a  breach  of  promise  of 
marriage,  she  must  of  course  show  that  the  promise  was  recip- 
rocated by  her;  and  if  the  defendant  could  then  show,  that 
when  she  made  this  promise  to  him  she  was  bound  by  a  pre- 
vious promise  to  another,  it  would  seem  to  be  just  that  she 

the  groand  of  a  yariance ;  but  afterwards  sonal  beaaty,  was  a  sufSdent  defence, 

brought  a  fresh  action,  and  rebatted  the  Id. 

defendant's  testimony  as  to  the  abscess,  {ag)  Taylor  v.  Fugh,  1  Hare,  114. 

and  recovered  £4,000  on  proof  that  the  Ui)  Addison  on  Contr.  581. 

defendant  had  promised  to  settle  £5,000  (i)  See  Southard  v,  Bexford,  6  Cow. 

of  her  fortune  on  him,  and  the  residue,  264 ;  Kelly  v.  Rcnfro,  9  Ala.  325. 

£18,000,  on  herself.    Amotion  was  then  (j)  Harrison  v.  Cage,  1  Ld.  Ra^. 

made  for  a  new  trial,  on  the  ground  of  887.    By  HoUf  C:  J.     "  Frecontrat^t  is  a 

excessive  damages,  but  the  cause  was  com-  disability,  but  it  will  not  avoid  the  per- 

promised.  formance  of  your  promise,  because  it  pro- 

ig)  Short  v.  Stone,  8  Q.  B.  369.  Lord  ceeds  from  your  own  act." 
Denman.  A  rape  wholly  without  the  {jj)  Millward  v.  Littlewood,  1  E.  L.  & 
fault  of  the  woman,  would  discharge  the  E.  408.  The  consideration  was  said  to 
man  from  his  obligation.  Addison  on  be  that  the  plaintiff  would  remain  unmar- 
Contr.  584.  And  in  France  it  seems  that  ried.  Pollock^  C.  B.,  said  that  the  de- 
loss  of  a  nose  would  be  sufiieicnt.  At  fcndant  impliedly  promised  that  there  was 
common  law  it  would  hardly  be  held  that  no  impediment  to  his  peiforming  his 
a  misfortune,  which  merely  affected  per-  promise. 
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should  not  ^recover  for  the  violation  of  a  contract^  her  entering 
into  which  was  a  precisely  similar  violation  of  contract  But 
thU  question  does  not  appear  to  have  been  settled  by  adjudi-. 
cation. 

An  offer  to  renew  or  execute  the  contract  after  a  refusal 
should  be  no  defence;  nor  a  change  of  feeling,  nor  the  fact  that 
another  had  supplanted  the  plaintiff  in  the  affections  of  the 
defendant.  But  it  would  seem,  on  general  principles,  to  be  a 
good  defence,  that  the  promise  was  made  on  condition  that  the 
plaintiff  would  commit  fornication  with  the  defendant ;  for  such 
a  promise  might  be  void  as  founded  upop  an  illegal  considera* 
tion.  (k)  But  it  is  certainly  no  defence  that  the  promise  was 
made  after  fornication,  if  made  with  no  view  to  a  repetition  of 
the  offence,  or  before  fornication,  if  that  were  not  the  considera- 
tion of  the  promise.  If  the  defendant  promised  that  another 
person  should  marry  the  plaintiff,  it  is  no  defence  that  such 
other  person  refuses ;  because  the  defendant  promised  on  his 
own  responsibility  that  which  another  person  might  prevent 
from  being  done. 

Damages  are  peculiarly  within  the  power  of  the  jury  in  cases 
of  this  kind ;  for  courts,  both  in  England  and  in  this  country, 
are  very  unwilling  to  set  aside  a  verdict  in  these  cases  on  the 
ground  of  excessive  damages.  And  if  the  defendant  has  under- 
taken to  rest  his  defence,  in  whole  or  in  part,  on  the  general 
bad  character,  or  the  criminal  conduct,  of  the  plaintiff,  and. fail 


[k]  This  wonid  seem  to  be  donbtfal  of  the  plaintiff  going  to  bed  with  the  de- 

firom  Morton  v.  Fenn,  3  Doug.  211.  This  fendant,  Id:>rd  Mansfidd  said  :  "  I  diooght 

was  an  action  for  breach  or  promise  of  the  objection  wonld  not  lie  on  two  grounds, 

marriage,  tried  before  Lord    Man^fidd,  1.  That  before  the  marriage  act  this  would 

The  evidence  was,  that  the  defendant,  who  have  been  a  good  marriage,  and  the  chil- 

was  a  man  of  fortune  in  Jamaica,  aged  drenlegitimatebj  therul^of  theoommoa 

seventy,  promised  to  manr  the  plaintiff,  a  law.    2.  I  thought  so,  because  the  parties 

widow  of  fifty-three,  if  she  would  go  to  were  not  in  pari  delicto,  but  this  was  a 

bed  to  him  that  ni^ht,  which  she  did,  and  cheat  on  the  part  of  the  man."    After 

lived  afterwards  with  him  a  considerable  argument,  the  court  took  time  to  consider, 

time.    It  appeared  also  that  the  defendant  ana  in  the  meanwhile  reoommeoded  the 

several  times  afterwards  repeated  his  rcso-  parties  to  agree  that  the  defendant  should 

lution  to  marry  her,  bat  that  he  afterwards  pay  the  plaintiff  £500,  and  on  a  snbse- 

married  another  woman.    The  jury  found  quent  day  Wallace  informed  the  court 

a  verdict  for  the  plaintiff,  with  j£2,Q00  that  the  parties  had  consented  to  Uiat  ar- 

damages.    A  rule  nisi  for  a  new  trial  rangement.    See  also  Baldy  v.  Stratton, 

having  been  obtained,  on  the  ground  that  11  renn.  St.  B.  316. 
it  was  iurpis  contractus,  being  on  condition 
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altogether  in  the  proof,  it  has  been  distinctly  held  that  the  jury 
inay  conBider  this  in  aggravation  of  damages.  (/) 

*The  promise  is  so  far  of  a  personal  natnre,  that  the  breach 
of  it  gives  no  action  to  tiie  personal  representative  of  the  party 
injured,  unless,  perhaps,  special  damage  to  the  estate  of  the  de- 
cedent is  alleged  and  proved,  (m)  Nor  does  it  survive  against 
the  administrator  of  the  promisor.  (») 

Whether  in  an  action  tp  recover  damages  for  the  breach  of  a 

{I)  Southard  9.  B«xford,  6  Cow.  254.  the  record,  as  th^  cavse  of  his  desertion  of 
This  was  an  action  of  assampsit  for  the  plaintiif,  that  she  had  repeatedly  had 
bfeach  of  promise  of  marriage.  The  plea  criminal  intercourse  with  various  persons, 
was  the  general  issue,  with  notice  that  the  and  fails  entirely  in  proving  it,  tnis  is  a 
defendant  would  prove  in  his  defence,  circumstance  which  ought  to  aggravate 
that  the  plaintiff  had,  at  various  times,  the  damages.  A  verdict  for  nominal  or 
and  with  various  persons,  specifying  them,  trifling  damages,  under  such  circurostan- 
committed  fornication  after  tnc  alleged  ces,  would  be  fatal  to  the  character  of  the 
promise.  At  the  trial,  the  defendant  at-  plaintiff;  and  it  would  be  matter  of  regret 
tempted  to  prove  this  defence,  but  ftiiled.  indeed,  if  a  check  upon  a  license  of  this 
The  case  was  tried  before  Walworth,  Cir-  description  did  not  escist  in  the  power  of 
cuit  Justice.  The  learned  judge,  in  charg-  the  jury  to  take  it  into  consideration  in 
ing  the  jury  in  reference  to  the  damages,  aggravation  of  damages.''  In  Gough  v. 
said :  "  In  cases  of  this  kind  the  damages  Farr,  1  Y.  &  Jer.  477,  it  is  decided  that 
are  always  in  the  discretion  of  the  jury  ;  the  court  will  not,  in  an  action  for  a  breach 
and  in  fixing  the  amonnt  they  have  a  right  of  promise  of  marriage,  ^rant  a  new  trial 
to  take  into  consideration  the  nature  of  the  on  the  ground  of  excessive  damages,  nn- 
defence  set  up  by  the  defendant.  In  his  less  they  be  so  large  as  to  induce  the  court 
defence  he  has  attempted  to  excuse  his  to  infer  that  the  jury  were  actoated  by  an« 
abandonment  of  the  plaintiff,  on  the  due  motives,  or  acted  upon  a  misconcep- 
ground  that  she  is  unchaste,  and  has  com-  tion  of  the  facts.  And  HuUockf  B.,  saia : 
mitted  fornication  with  different  individu-  "  The  princif^le  which  governs  the  oonrts  , 
als.  But  it  appears  from  the  testimony  of  in  cases  of  this  descrip^on  is,  not  whether 
his  own  witnesses,  that  her  chanteier  in  they  think  the  damages  too  lBi*ge,  bat 
that  respect  has  not  been  tarnished  even  whether  they  be  so  large  as  to  satisfy  the 
by  the  breath  of  suspicion.  VTith  such  court  that  the  verdict  was  perverse,  and 
a  defence  on  the  record,  a  verdict  for  the  result  of  gross  error,  misconception,  or 
nominal  or  trifling  damages  may  be  worse  undue  motives.  There  are,  I  think,  no 
for  her  reputation  than  a  general  verdict  circumstances  in  this  case  to  warrant  such 
for  the  defendant.  If  the  defendant  has  a  conclusion.  Poverty  is  pleaded  as  a 
won  her  affections,  and  promised  her  mar-  ground  for  inducing  the  court  to  interfere; 
riage,  and  has  not  only  deserted  her  with-  I  am  not,  fVom  the  evidence,  satisfied  that 
out  cause,  but  has  also  spread  this  defence  the  defendant  is  unable  to  pay  the  dam- 
upon  the  record,  for  the  purpose  of  de-  ages ;  but  even  if  he  were,  that  would  not, 
stroving  her  character,  the  jury  will  be  I  apprehend,  be  a  ground  for  disturbing 
justified  in  ^ving  exemplary  damages."  the  verdict.  These  are  auestions  which 
And  Suthenand,  J.,  in  delivering  the  must  depend  upon  the  circumstances  of 
opinion  of  the  Supreme  Court,  said  :  each  particular  case :  if  there  were  an  im- 
"  Upon  the  question  of  damages,  the  putation  upon  the  character  of  the  plain- 
charge  of  the  jndge  appears  to  me  to  be  tiff,  and  the  damages  were  excessive,  the 
unexceptionable.  There  can  be  no  settled  court  might  interi^ ;  nothing  of  that  sort, 
rule  by  which  they  are,  in  every  case,  to  however,  appears  in  this  case." 
be  regulated.  They  rest  in  the  sound  (m)  Chamberlain  v.  Williamson,  2  M. 
'  discretk>n  of  the  jury,  under  the  circum-  &  S.  408. 

stances  of  each  particular  case;  and  where        (n)  Stebbins  v.  Palmer,  1   Pick.  71; 

the  defendant  attempts  to  justify  his  breach  Smith  v.  Sherman,  4  Cush.  408. 
of  promise  of  marriage,  by  stating  upon 
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promise  of  marriage,  damages  for  seduction  may  be  *recovered, 
has  been  much  questioned,  (o)  By  the  strict  rules  of  law,  they 
should,  we  think,  be  excluded,  where  the  plaintiff  was  in  actual 
or  constructive  service,  (p)  pr  lived  in  a  State  in  which  the 
statute  law  gave  her  an  action  for  the  seduction,  and  not  other- 
wise ;  and  the  weight  of  authority  seems  to  be  so.  Where 
courts  held  to  this  rule  they  would  exclude  evidence  of  seduc- 
tion as  irrelevant.  But  in  most  cases  it  would  be  difficult  to 
exclude  this  entirely,  so  as  to  keep  the  fact  entirely  from  the 
jury,  without  excluding  other  evidence  to  which  the  plaintiff 
would  certainly  be  entitled.  And  if  the  jury  were  made  cog- 
nizant of  the  fact,  they  would  probably  regard  it  in  estimating 
damages ;  and  probably  courts  would  now  seldom  set  aside  a 
verdict  on  this  ground,  under  any  ordinary  circumstances. 
Evidence  that  the  parents  of  the  defendant  disapproved  of  the 
engagement  has  been  received  in  mitigation  of  damages,  (q) 
A  bill  in  equity  has  been  sustained  to  compel  a  party  to  dis- 
cover whether  he  has  promised  to  marry  the  plaintiff,  (r) 

• 

(o)  Perkins  u,  Henej,  1  R.  1. 493,  does  Wells  v.  Padgett,  S  Barb.  824,  (pabliahed 

not  permit  seduction  to  be  shown  in  ag-  since  the  first  edition  of  this  work,}  it  is 

gravntioD  of  damages.    SoBurksv.  Shain,  decided  that  in  an  action  for  breach  of 

2  Bibb,  341  ;  Weaver  v.  Bachert,  2  Barr,  promise,  the  seduction  of  the  plaintiff  is  to 

80.     Contra,  Paul  v.  Frnzicr,  3  Mass.  73  ;  be  regarded  as  a  breach  of  the  promise  in 

Conn  V.   Wilson,  2  Overton,  233.    In  all  cases  in  which  it  is  followed  by  aban- 

Baldv  t'.  Stratton,.lI  Penn.  St.  R.  316,  donment  and  a  refnsal  to  many,  and  is  to 

it  is  Md  that  though  seduction  cannot  be  be  considered  bv  the  jury  in  estimating 

given  in  evidence  in  an  action  for  breacli  the  damages,     'the  same  doctrine  is  heia 

of  promise  of  marriage,  the  improper  con-  in  King  v.  Kersey,  2  Cart.  (Ind.)  402. 
duct  of  the  defendant,  in  which  the  plain-        (p)  That  is,  in  service  to  one  who  could 

tiff  did  not  participate,  may  be  so  given  in  bring  the    action.    In    Postlethwaite   v. 

aggravation  of  damages.     So  loss  of  time,  Parkes,  3  Burr.  1878,  the  plaintiff  hired 

and  expenses  incuri'ed  in  preparations  for  herself  to  defendant,  who  seduced  her  and 

marriage,  are  grounds  of  damage,  directly  then  turned  her  awav  when  pregnant,  and 

incidental  to  the  breach  of  a  promise  of  she  returned  to  her  father,  and  the  father 

marringe,  but  not  of  special  damage.    In  brought  an  action  per  quod  servithtm ;  and 

Tullidge  V.  Wade,  8  Wils.  18,  and  Foster  it  was  hdd  that  the  action  was  not  main- 

V.  Schoffield,  1  Johns.  297,  it  was  held  tainable. 

that  in  an  action  for  seduction,  the  prom-        (q)  Irving  r.  Greenwood,  I  C.  &  P. 

ise  of  marriage  could  not  be  given  in  evi-  350. 

donee.    But  this  rule — if  it  be  law  —  is        (r)  Vanghan    v,    Aldiidge,    Forrest's 

not   usually   regarded   in   practice.    In  Rep.  42. 
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SECTION   II. 

PROMISES  IN  RELATION  TO   SETTLEMENTS   OR  ADVANCES. 

A  promise  to  give  to  a  woman,  or  settle  upon  her,  a  specific 
sum  or  estate  on  her  marriage,  is  valid.  Marriage  is  •regarded 
as  one  of  the  strongest  considerations  in  the  law,  either  to  raise 
a  use,  or  to  found  a  contract,  gift,  or  grant  (s)  But  such  prom- 
ises are  certainly  within  the  statute  of  frauds,  as  made  "  in  con- 
sideration of  marriage,"  (t)  although  a  promise  to  marry  may 
not  be.  They  must  therefore  be  in  writing,  in  England,  and  in 
those  of  our  States  which  have  enacted  this  clause  of  the  statute 
of  frauds.  And  the  celebration  ol  the  marriage  is  not  such  part 
performance  of  the  contract  as  takes  it  out  of  the  statute,  (u) 
But  the  Court  of  Chancery  has  frequently  interfered  where  there 
was  a  writing,  and  in  some  instances  where  there  was  none,  to 
compel  parties  to  carry  into  effect  the  intentions  of  such  a  con- 
tract, or  the  expectations  justly  raised  by  the  conduct  and 
declarations  of  relatives  and  friends,  (v)  But  a  mere  represen- 
tation concerning  the  property  or  prospects  of  a  party  about  to 
be  married,  if  made  in  good  faith,  will  not  bind  a  party  to  make 
it  good,  even  in  equity,  although  the  representation  be  untrue 
in  fact  (w)     Letters  from  parents,  or  persons  standing  in  loco 

{s)  Holder  v.  Dickeson,  1  Frecm.  96 ;  to  sccare  it  to  her,  a  settlement  in  fuliil* 
Smith  V.  StaiFord,  Hob.  216;  Waters  v.  -  ment  of  the  promise  would  be  sustained' 

Howard,  8  Gill,  262.  against  creditors,  because  they  lose  nothing 

(/)  Randall  v,  Aloi^an,  12  Ves.  67.  In  bj  it ;  but  not  so  if  the  property  had  been 
this  case  it  is  doubted  whether  a  settle-  originally  the  husband's, 
ment  after  marriage,  founded  upon  a  parol  (u)  Dundas  v.  Dutens,  1  Yes.  Jr.  196 ; 
agreement  before  marriage,  could  be  sus-  Montacnte  v.  Maxwell,  1  P.  Wms.  618, 1 
tained  against  creditors.  The  same  ques-  Strange,  236.  In  Simmons  v.  Simmons, 
tion  occurred  in  Dundas  r.  Dutens,  1  Ves.  6  Hare,  352,  it  is  said  that  although  a  pa- 
Jr.  196,  and  Lord  Thurhw  seemed  to  think  rol  agreement  by  the  husband,  made  be- 
such  settlement  might  be  valid.  He  says  fore  marriage,  that  the  wife  should  possess 
to  counsel :  "I  should  be  glad  to  hear  you  certain  chattels  for  her  own  use,  is  not 
support  it,  (that  is,  his  objection  to  such  binding  upon  him,  yet  if  the  parties  toI- 
settlement,)  though  it  is  mere  matter  of  untarily  place  the- property  under  the  do- 
curiosity,  if  the  first  point  be  against  you."  minion  of  trustees  as  part  of  the  property 
This  question  does  not  seem  to  he  dis-  under  trust,  the  agreement  may  then  bie 
tinctly  settled.  Perhaps  the  courts  would  made  effectual.  * 
take  this  distinction;  where  the  property  (v)  Hunsden  v.  Cbeyney,  2ycm.  150; 
was  the  wife's,  and  had  come  to  the  bus-  Beverley  v.  Beverley,  id.  131. 
band  by  a  marriage  made  after  a  promise        (w)  Merewether  i;.  Shaw,  2  Cox,  124. 
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parentis^  promising  provisions,  if  sufficiently  specific  and  ex- 
plicit, have  been  held  to  satisfy  the  requirements  of  the  stat- 
ute, (x) 

•Contracts  have  been  frequently  declared  void,  on  the  ground 
that  they  were  in  fraud  of  settlements  and  marriage  portions, 
or  promises  thereof.  As  where  a  private  bargain  was  made 
with  the  husband,  or  even  with  husband  and  wife,  to  pay 
back  a  part  of  the  wife's  portion ;  (y)  or  to  return  a  part  of  an 
annuity  or  other  provision  apparently  given  to  a  son  to  enable 
him  to  marry ;  {z)  or  to  restore  money  given  to  impart  to  one 
an  appearance  of  wealth  by  which  he  may  induce  another  to 
marry  him.  (a)  A  note  given  fraudulently  to  induce  a  marriage 
contract  is  good  against  the  maker,  (b)  So  creditors  who  con- 
ceal or  deny  debts  due  to  theqj  from  a  man  about  to  be  married, 
that  their  debtor  may  get  the  consent  of  the  woman  or  her 
parents  to  the  marriage,  are  bound  by  such  Representations  ^ 
effectually  as  by  a  release,  (c)  Any  private  agreement  impair- 
ing or  avoiding  an  open  and  public  treaty  of  marriage,  is  con- 
sidered fraudulent;  and  it  is  sometimes  laid  down  as  a  prin- 
ciple, that  whoever  acts  fraudulently  in  such  cases  shall  not 
only  not  gain,  but  shall  lose  by  his  fraud. 

(x)  Bird  V.  Blosse,  2  Vent.  361 ;  Sea-  Ves.  Sen.  375.     See  also,  Jackson  v.  Da- 
good  V.  Meale,  Prcc.  Ch.  561 ;  Cookes  v.  chaire,  3  T.  R.  552. 
Mascall,  2  Vem.  200  ;  Moore  v.  Hart,  1  (z)  Peyton  v.  Bladxrell,  I   Vern.  240 ; 
id.  110;    Wankford  v.  Fotherley,  2  id.  Palmer  t*.  Neave,  11  Vee.  165";  Moriaone 
822.     In  this  case  X3,000  were  decreed  to  v.  Arhuthnot,  8  Bix).  P.  C  247. 
be  paid  on  the  stren^h  of  a  letter  proved  (a)  Scott  u.  Scott,  1  Cox,  357  ;  Thom- 
to  tiave  been  written  by  his  (the  father's)  son  v,  Harrison,  id.  344.     In  this   last 
direction,  wherein  it  was  said  he  would  case  fA)rd  Thurlow  says :  "  It  is  a  rale,  in 
give  .£3,000  portion  with  his  daughter;  cases  of  frauds  on  marriage,  that  although 
and  that  he  was  afterwards  privy  to  the  the  husband  be  a  party  to  such  fraud,  yet 
marriage,  and  seemed  to  approve  thereof,  his  interest  is  not  to  be  affected,  since  it 
See  also  AyliiFo  v.  Tracy,  2  P.  Wms.  65 ;  is  impossible  to  make  him  liable  in  respect 
Douglas  V.  Vincent,  2  vem.  201.     In  this  thereof,  without  involving  the  wife  and 
case  an  uncle  promised  by  letter  to  give  children,  and  the  familv  upon  whom  the 
his  niece  £1,000,  "  but  in  the  same  letter  deceit  has  been' practised.     See  also.  Gale 
he  dissuaded  her  frommanying  the  plain-  v,  Lindo,  1  Vem.  475. 
tiiF;  "  and  tlie  court  refused  to  decree  pay-  (6)  Moniefiori  v.  Montefiori,  1  Wm.  Bl. 
mcnt  of  the  sum,  but  left  the  plaintiff  to  363. 
his  aorion  at  law.  (c)  Redman  v.  Kedman,  I  Yom.  348  ; 

(v)  Turton  v,  Benson,  1  P.  Wms.  496,  "  Neville  u.  Wilkinson,  1  Bro.  C.  C.  543. 
2   Vem.    764 ;   Piicaim  v.  Ogboume,  2 
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SECTION   III. 

CONTRACTS   IX  RESTRAINT   OP  MARRIAGE. 

These  contracts  are  wholly  void.  It  has  been  held  that  a 
pronfiise  to  a  woman  to  marry  no  one  but  her  was  such  a  *con- 
tract.  (d)  So  a  bond  by  a  widow  not  to  marry  again,  (e)  So 
a  wagering  contract  that  the  party  would  not  marry  within  six 
years.  (/)  But  a  promise  by  one  with  whom  a  woman  had 
cohabited,  to  pay  her  an  annuity  for  life  provided  she  remained 
single,  was  held  to  be  good.  (§•) 

There  are  certain  contracts  spoken  of  in  English  books  as 
"  marriage  brocage  or  brokerage  contracts."  They  are  contracts 
for  payment  of  money,  or  some  other  compensation,  for  the 
procuring  a  marriage ;  and  they  are  held  to  be  void,  both  in  law 
and  equity,  as  against  policy  and  morality.  Courts  in  England 
are  very  hostile  to  any  contract  of  this  nature  or  effect ;  par- 
ticularly if  made  with  a  guardian,  or  with  a  servant,  or  one  to 
whose  selfish  and  injurious  influence  the  party  would  be  much 
exposed.  Such  a  contract  is  set  aside,  without  reference  to  the 
propriety  or  expediency  of  the  marriage.  (//) 

(</)  Lowe  V.  Peers,  4  Burr.  2225.  3  Lev.  411,  Show.  P.  C.  76.     This  too 

(e)  Baker  v.  White,  2  Vem.  215.  arose  from  Mr.  Thynn's  desire  to  many 

(/)  Uunley  o.  Rice,  10  East,  22,  cited  Lady  Ogle.    He  gave   an  obligation  to 

in  iiote  (jr,)  p.  548.     In   Sterling  r.  Sin-  Mrs.  Potter  for -£1,000,  conditioned  to  pay 

nickson,  2   South.  756,  a  bond  to  pay  X500  within  three  months  after  he  should 

$1,000,  if  the  obligee  (the  plaintiff,)  were  marrv  Ludy  Ogle.    A  bill  was  brought 

not  married  within  six  months,  was  de-  by  'I'hynn's  executors  for  relief  against 

clared  void.  the  bond.     Their  ground  was,  that  Mrs. 

{(/)  Gibson   r.  Dickie,  3  M.  &  S.  463.  Potter  only  advised   Thvnn  to  apply  to 

See  also,  Lloyd  r.  Lloyd,  10  E.  L.  &  E.  Brett,  so  that  she  did  nothing  to  eam'the 

139.  money,  and  next  that  such  contracts  were 

(A)  Stribblehill  v.  Brett,  2  Vem.  445.  of  dangerous  consequence.     The  defence 

In  this  case  a  lease  was  set  aside,  **  upon  was,  that  the  '*  marriage  was  suitable  in 

surmise  that  the  consideration  of  the  lease  respect    of    their   estates,"    and    "  that 

was  Col.  Brett's  (the  lessee's)  undertaking  Thynn's  estate  was  £10,000  a  year,  and 

to  procure  a  marriage  to  be  had  between  he  a  gentleman  of  a  great  family,  though 

Mr.  Thynn    (the  lessor)   and  the  Lady  not  of  the  nobility.''    But  the  bond  was 

Ogle,''  although  the  lease  was  not  made  declared  void  by  the  loi-ds  reversing  the 

until  six  months  after  the  marriage ;  as  decree  in  Chancery.     See  also,  Smith  v. 

appears  from  the  case  as  repoitcd  in  I  Boinuing,  2  Vem.  392. 
Bro.  P.  C.  57.     See  also,  Hall  v.  Potter, 
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SECTION    IV. 

CONTRACTS   OF  MARRIAQB. 

The  relation  of  marriage  is  founded  upon  the  will  of  God 
and  the  nature  of  man ;  and  it  is  the  foundation  of  all  moral 
improvement,  and  all  true  happiness.  No  legal  topic  ^surpasses 
it  in  importsince  ;  and  some  of  the  questions  which  it  suggests 
are  of  great  difficulty. 

The  first  which  presents  itself  is,  what  constitutes  a  legal 
marriage.  It  is  impossible  that  any  question  should  be  more 
important  to  any  one  in  itself,  or  in  the  consequences  which  it 
involves,  than  whether  he  or  she  is  or  is  not  a  husband,  or  a 
wife ;  and  yet  some  uncertainty  may  often  rest  upon  it,  not 
merely  from  the  peculiar  facts  of  individual  cases,  but  from  a 
want  of  precision  and  certainty  in  the  principles  or  rules  which 
decide  this  question. 

The  Roman  civil  law  declared,  that  "  svfficit  nudus  consensus 
ad  constituenda  sponsalia,^^  (i)  Chancellor  Kent  quotes  another 
passage  from  the  Digest,  "  Nuptias,  non  concubitus,  sed  consen^ 
sus  facit,^^  and  adds :  "  This  is  the  language  equaUy  of  the 
common  and  canon  law,  and  of  common  reason."  (j)  If  this 
means  that  the  consent  of  the  parties  is  the  essence  of  marriage, 
and  that  the  ceremonies  of  celebration  are  but  its  form,  this  is 
undoubtedly  true.  But  it  is  said  consent  suffices  for  marriage, 
makes  marriage ;  and  if  this  be  literally  taken,  we  suppose  it 
open  to  doubt  whether  this  be  law  in  any  of  the  countries  of 
Christendom,  at  this  moment.  Even  the  Roman  civil  law  says, 
^^justas  autem  nuptias  inter  se  cives  Roinani  contrahunty  qui  se* 
cundum  precepta  legunt  coeuntP  (k)  In  Scotland  it  is,  or  was,* 
the  law,  that  consent,  manifested  by  declaration  before  wit* 
nesses,  and  followed  by  consummation,  constituted  a  legal 
marriage.  (/)     Hence  the  practice  of  resorting,  by  those  in  Eng- 

(t)  Dig.  Lib.  23,  tit.  I,  i  4.  (/)  It  is  not  qaite  certain  that  cohabitft- 

( i')  2  Kent's  Com.  87.  tion  was  necessaiy  hy  the  Scotch  law  to 

(k)  Inst.  Lib.  1,  tit.  10.  constitute  a  legal  marriage,  if  the  contract 
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land  who  wished  to  escape  the  marriage  laws  of  that  country, 
to  Gretna  Oreen,  which  was  the  village  in  Scotland  most  ac- 
cessible from  England.  But  even  this  was  "  consensus  et  con- 
cubitus  ;^^  not  ^^  consensus  non  concubitusP  In  England  the 
common  law  provided  no  special  form  or  mode,  but  the  whole 
matter  was  under  the  ecclesiastical  or  canon  law;  but  the 
Ktatutes  of  England  are,  and  for  some  time  have  been,  precise 
*and  stringent,  if  not,  as  some  there  have  thought,  severe.  In 
all  Christian  countries  of  which  we  have  any  knowledge,  and 
as  we  suppose  in  all  civilized  countries,  certain  ceremonies  are 
prescribed  for  the  celebration  of  marriage,  either  by  express 
law,  or  by  a  usage  which  has  the  force  of  law.  And  the  ques- 
tion is,  whether  a  mere  consent  of  the  parties,  even  with  mutual 
promises,  but  without  any  use  of  or  reference  to  any  of  these 
oeremonies,  is  sufficient  to  constitute  a  valid  marriage.  In  the 
case  of  Milford  v.  Worcester,  (m)  the  Supreme  Court  of  Mas- 
were  in  verba  de  prasenti.    For  a  veiy  fall    the  issne  of  the  marriaoe Where 

and  learned  discussion  of  the  law  of  Scot-  the  laws  of  any  State  nave  prescribed  no 
land  concerning  marriage,  see  Dalrympie  regulationsfor  the  celebration  of  marriages, 
V.  Dalrymple,  2  Hagganl's  Consist.  Rep.  a  matiial  engagement  to  intcrmarrj,  by 
54,  and  the  appendix  to  that  volume.  parties  competent  to  make  snch  a  con- 
(i»)  7  Mass.  48.  In  this  case  Parsons,  tract,  would^  in  a  moral  view  be  a  good 
C.  J.,  said  :  "  Marriage  being  essential  to  marriage,  and  would  impugn  no  law  of 
the  peace  and  harmony,  and  to  the  virtues  the  State.  Bat  when  ctvU  government 
and  improvements  of  civil  society,  it  has  has  established  regulations  for  the  due 
been,  in  all  well-regulated  governments,  celebration  of  marriages,  it  is  the  duty,  as 
among  the  first  attentions  of  the  civil  well  as  the  interest,  of  all  the  citizens,  to 
magistrate  to  regulate  marriages,  by  conform  to  such  regulations.  A  deviation 
defining  the  characten  and  relations  of  from  them  may  tend  to  introduce  iraad 
parties  who  may  marry,  so  as  to  prevent  and  surprise  in  the  contract ;  or  by  a  cele- 
a  conflict  of  duties,  and  to  preserve  the  bration  without  witnesses  the  vilest  sedno- 
parity  of  families ;  by  describing  the  tions  may  be  practised  under  the  pretext  of 
solemnities  by  which  the  contract  shall  be  matrimony.  When,  therefore,  the  statute 
executed,  so  as  to  guard  against  fraud,  enacts  that  no  person  but  a  justice  or  a 
sarprise,  and  seduction ;  by  annexing  minister  shall  solemnize  a  marriage,  and 
civil  rights  to  the  parties  and  their  issue,  that  only  in  certain  cases,  the  parties  are 
to  encourage  marriage,  and  to  discoun-  themselves  prohibited  from  solemnizing 
tenance  wanton  and  lascivious  cohabita-  their  own  marriages  by  any  form  of  en- 
tion,  which,  if  not  checked,  is  followed  by  gagcmcnt,  or  in  the  presence  of  any  wit- 
prostration  of  morals,  andrfi  dissolution  of  nesses  whatever.  If  this  bo  not  a  reason- 
manners  ;  and  by  declaring  the  causes  able  inference,  fruitless  are  all  the  precau- 
and  the  judicature  for  rescinding  the  con-  tions  of  the  legislature A  mar- 
tract,  when  the  conduct  of  either  party  riage,  merely  the  effect  of  a  mutdal 
and  the  interest  of  the  State  authorize  a  engagement  between  the  parties,  or 
dissolution.  A  marriage  contracted  by  solemnized  by  any  one  not  a  justice  of  the 
parties  authorized  by  law  to  contract,  and  peace  or  an  ordained  minister,  is  not  a 
solemnized  in  the  manner  prescribed  by  legal  marriage,  entitled  to  the  incidents  of 
law,  is  a  lawful  marriaee ;  and  to  no  other  a  marriage  duly  solemnized."  In  Fenton 
marriage  are  incident  uie  rights  and  privi-  v.  Reed,  4  Johns.  54,  the  court  say  :  **  No 
l^gcs  secured  to  hosbaud  and  wife,  and  to    formal  solemnization  of  marriage  is  re 
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sachu^etts  gives  a  somewhat  elaborate  statement  of  the  reasons 
which  led  them  to  the  conclusion  that  a  marriage  is  not  valid 
if  it  do  not  conform  to  the  statutory  requirements.  In  New 
Hampshire,  in  the  case  of  Clark  t?.  *Clark,  (n)  the  court  say : 
'^  But  in  most  governments  the  contract  is  held  to  be  valid  and 
binding,  notwithstanding  it  is  entere.d  into  with  no  rites  or 
ceremonies."  But  they  had  said  before,  ^<  it  in  a  contract  and 
relation  —  to  be  regulated  —  not  by  the  mere  will  of  the  par^ 
ties,  but  by  the  general  provisions  of  the  municipal  law."  But 
how  can  a  contract  be  said  to  be  regalatedy  not  by  the  mere 
will  of  the  parties,  but  by  the  provisions  of  law,  if  the  mere  will 
of  the  parties  controls  these  provisions,  and  they  have  no  force 
or  effect  whatever,  if  only  the  parties  chose  to  disregard  thenu 

That  evidence  of  marriage,  from  cohabitation,  acknowledg* 
ment  by  the  parties,  reception  by  the  family,  connection  as  man 
and  wife,  and  general  reputation,  is  receivable  in  nearly  aU 
civil  cases,  has  been  distinctly  held,  (o)  This,  however,  pro- 
ceeds upon  the  ground  of  the  actual  probability  of  a  regular 
marriage,  where  such  evidence  exists.  In  New  York  this  pre- 
sumption has  been  pushed  very  far.  {p) 


qaiflite.  A  con  tract  of  marriage  made  whether  the  defendant  was  the  widow  of 
per  verba  de  prcesenti  amounts  to  an  actual  one  William  Reed.  It  appeared  that  in 
marriage,  and  is  as  yalid  as  if  made  in  the  year  1785  she  was  the  lawful  wife  of 
Jacie  etxlesioe."  The  opinion  was  probably  one  John  Guest.  Some  time  in  that  year 
given  by  Mr.  Chief  Justice  Kent,  who  Guest  left  the  State  for  foreign  parts,  and 
nses  the  same  language  in  the  first  edition  continued  absent  nntil  some  time  in  the 
of  his  commentanes.  But  the  remark  is  year  1792,  and  it  was  reported  and  gener> 
somewhat  obiter,  and  perhaps  did  not  re-  ally  believed  that  he  had  died  in  foreign 
ceive  the  particular  attention  of  the  court ;  parts.  During  the  year  1793  the  defeira,- 
the  case  being  decided  on  the  ground  that  ant  was  married  to  Ueed,  and  afterwards 
the  circumstances  of  the  case  warranted  in  the  same  year  Guest  returned  to  the 
an  inference  of  actual  marriage.  State  of  New  York,  and  continued  to  r»> 
fn)  10  New  Hamp.  383.  side  therein  until  June,  1800,  when  he 
(o)  Read  v.  Passer,  1  £sp.  213,  Peake's  died.  He  did  not  object  to  the  connectioa 
Cas.  231 ;  Hervey  v.  Hervey,  2  Wm.  Bl.  between  the  defendant  and  Reed,  and  said 
877 ;  Leader  v.  Bony,  1  £sp.  353.  In  that  he  had  no  claim  upon  her,  and  never 
Morris  V.  Miller,  4  Burr.  2058,  Lord  interfered  to  disturb  the  harmony  between 
Mansfidd  held  that  proof  of  manriage  from  them.  After  the  death  of  Guest,  the  de- 
cohabitation,  name,  and  reception  of  the  fendant  continued  to  cohabit  with  Reed 
woman  by  everybodv  as  the  man's  wife,  until  his  death  in  September,  1806,  and 
was  certainly  receivable  in  all  coses  except  sustained  a  good  ^reputation  in  society; 
tioOf  one  a  prosecution  for  bigamy,  and  the  but  no  solemnization  of  mania^  was 
other  an  action  for  criminal  conversation  ;  proved  to  have  taken  place  between  the 
and  this  last,  he  says,  is  a  sort  of  criminal  defendant  and  Reed  subsequent  to  the 
action.  death  of  Guest.  Upon  these  facts  the 
( j>)  Fenton  v.  Reed,  4  Johns.  52.  The  court  held  that  the  marriage  of  the  defend- 
only  point  in  controversy  in  this  case  was  ant  with  William  Reed,  during  the  life* 
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Mr.  Chancellor  Kent^  in  the  fifth  and  subseqaent  editions  of 
his  Commentaries,  says :  "  If  the  contract  be  made  per  verba 
de  prsBsenti,  and  remains  without  cohabitation,  or  if  made  per 
Terba  de  futnro,  and  be  followed  by  consammation,  it  amounts 
to  a  valid  marriage,  in  the  absence  of  all  civil  regulations  to  the 
aynlratyP  (^)  In  his  first  four  editions  he  omitted  the  words 
which  we  have  italicized.  But  these  words  seem  to  us  extremely 
material.  They  make  the  statement  accurate  and  certain. 
They  leave,  however  the  real  question  undecided  for  all  prac- 
tical purposes ;  for  in  what  civilized  land  is  there  an  absence  of 
all  civil  regulations  to  the  contrary  ?  In  the  case  of  Jewell's 
Lessee  v.  Jewell,  which  came  before  the  Supreme  Court  of  the 
United  States,  (r)  on  error  from  the  Circuit  Court  for  the  Dis- 
trict of  South  Carolina,  this  precise  question  came  up.  The 
court  below  cited  the  above  passage  from  Kent^  but  from  an 
early  edition,  and  therefore  without  the  very  material  clause  we 
italicize,  and  instrc^ted  the  jury  that  this  was  law.  Exceptions 
were  taken,  and  the  case  was  carried  to  the  Supreme  Court  of 
the  United  States,  where  Taney ^  C.  J.,  in  giving  the  opinion  of 
the  court,  refers  to  this  instruction,  and  says :  "  Upon  the  point 
thus  decided,  this  court  is  equally  divided ;  and  no  opinion  can 
therefore  be  given."  (s)     In  consequence  of  this  •decision,  Mr. 

time  of  John  Guest,  was  noil  and  void ;  ficient  to  warrant  a  pniy  in  finding  that  a 
that  she  was  then  the  lawful  wife  of  Guest,  marriage  in  fact  existed  preyioos  to  A's 
and  continued  so  until  his  death  in  1800 ;  birth,  notwithstanding  the  ceremony  which 
but  that  the  facts  and  circumstances  of  the  took  place  afterwards.  Broruon,  J.,  dis- 
ease were  sufficient  to  authorize  a  jury  to  sented.  See  also  Piers  v.  Piers,  2  House 
infer  that  an  actual  marriage  took  place  of  Lords  Cases,  331 ;  Clayton  v,  WardeU, 
between  the  defendant  and  Reed  subse-  4  Corns.  230. 
quent  to  the  death  of  Guest.  See  also  (q)  2  Kent's  Com.  87. 
Starr  V.  Peck,  1  HiU,  270.  In  this  case,  (r)  1  How.  219,  234.  In  this  case,  and 
on  s  question  as  to  the  legitimacy  of  A,  it  in  Londonderrj  v.  Chester,  2  New  Harap. 
appeared  that  her  parents  had  been  inti-  268,  all  the  leading  authorities  upon  this 
mate  in  the  way  of  courtship  for  nearly  a  difficult  question  are  cited, 
year  before  her  birth  —  that  they  intended  (s)  In  the  case  of  The  Queen  v.  ACil- 
to  be  married — that  the  father  being  a  lis,  10  C.  &  fin.  534,  on  appeal  from  Ire- 
seafaring  man,  left  on  a  voyage,  and  was  land  to  the  House  of  Lords,  the  lords  were 
accidentally  detained  longer  than  he  ex-  equally  divided  on  the  same  question ; 
peded — that  A  was  bom  a  few  days  be-  Lord  Brougham,  Lord  Denmem,  and  Lord 
fore  bis  return — that  within  a  week  or  so  Campbell,  being  in  favor  of  the  validity  of 
afterwards  they  were  publicly  married  by  the  marriage  at  common  law,  and  Lord 
a  clergyman  —  that  they  sulisequently  co-  Lyndhurst,  Lord  CoUenham,  and  Lord 
habited  as  husband  and  wife  for  many  Ahinger,  against  it.  The  question  had 
yean,  and  until  their  separation  by  death,  been  referred  by  the  lords  to  the  judges, 
always  treating  A  as  their  legitimate  child,  and  TindaU,  C.  J.,  in  behalf  of  the  judges. 
The  court  hda  that  these  facts  were  suf-  gave  their  unanimous  opinion  against  the 
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Kent  added  in  bis  next  and  subsequent  editions  the  words  we 
have  italicized  in  the  extract  from  his  Commentaries ;  and  also, 
from  a  cautiousness  that  was  certainly  carried  to  an  extreme, 
stated  in  a  note  that  "  the  Supreme  Court  were  equally  divided 
in  respect  to  the  above  paragraph  or  proposition  in  the  text;" 
but  the  precise  propositiou  in  the  text,  that  is,  with  the  added 
clause,  was  never  before  the  court ;  nor  do  we  think  that  any 
court  would  have  been  divided  upon  it  Their  division  was 
upon  the  question  whether  such  a  contract  of  marriage  be  valid 
without  reference  to  the  presence  or  absence  of  municipal  regu- 
lations, and  this  question  must  therefore  be  considered  as  an 
open  jone.  In  Clayton  v.  Wardell,  4  Comst  230,  it  is  declared 
to  be  the  rule  of  the  common  law,  that  "  a  valid  marriage  may 
exist  without  any  formal  solemnization;"  but  the  marriage  in 
that  case  was  denied  for  other  reason^;  and  we  know  of  no 
case  in  which  a  mere  agreement  to  marry,  with  no  formality 
and  no  compliance  with  any  law  or  usage  rpgulating  marriage, 
is  actually  permitted  to  give  both  parties  and  their  children  the 
rights,  and  lay  them  under  the  obligations  and  liabilities,  civil 
and  criminal,  of  a  legal  marriage.  (/)  It  may  be  remarked  that 
the  practice  of  the  courts  in  this  country,  in  one  respect,  seems 
directly  opposed  to  the  rule  that  "  if  the  contract  be  made  per 
verba  defuturo^  and  be  followed  by  consummation,  it  amounts 
to  a  valid  marriage,  and  is  equally  binding  as  if  made  in  facie 
ecclesiwP  (u)  For  a  very  large  proportion  of  the  cases  in  which 
an  aqtion  is  brought  for  breach  of  promise  of  marriage  come 

yalidity  of  the  marriage,  and  hddf  that  bj  space.  I  would  refer,  therefore,  to  a  Teiy 
the  law  of  England,  as  it  existed  at  the  elaborate,  and,  as  I  think,  accurate  in- 
time  of  the  marriage  act,  a  contract  of  mar-  vestigation  of  the  authorities  and  the  law, 
riage  per  verba  de  prtBsenti  was  indissoluble  in  Jacop's  Addenda  to  Roper  on  Husband 
between  the  parties  themselves,  and  af-  and  Wiifc,  vol.  2,  pp.  445  to  475.  1  can- 
forded  to  either  of  them,  by  application  to  not  but  think  that  he  places  npon  strong 
the  spiritual  court,  the  power  of  compel-  grounds  his  conclusion  that  a  contract  of 
ling  the  solemnbation  of  an  at^tual  mar-  marriage  in  verba  de  prtesenii,  without  cere- 
riage ;  but  that  such  contract  never  con-  monj  or  celebration  of  any  kind,^does  not 
Btituted  a  full  and  complete  marriage  in  constitute  a  valid  marriage  at  common 
itself,  unless  made  in  the  presence  and  law. 

with  the   intervention  of  a  minister  in        {u)ln  Queen  v,  Millis,  10  C.  &  F.  534, 

holy  oixlers.    The  civil  contract  and  the  it  seemed  to  be  the  universal  opinion  that 

religions  ceremony  were  both  necessary  to  marriage,  per  verba  de  faturo  cum  copula, 

a  perfect  marriage  b^  the  common  law.  and  marriage  per  verba  de  ^ntsenti  have  ab- 

(t)  It  would  oe  impossible  to  discuss  solutely  t^  same    validity,    force,   and 

this  subject  fully,  either  in  the  text  or  in  effect,  whatever  that  may  bo.    Pratt,  J., 

the  notes,  without  occupying  too  large  a  in  Clayton  v.  Wardell,  denies  this. 
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within  this  definition.  The  man  promised  marriage,  the  wo- 
man accepted  and  returned  the  promise,  and  thereupon  yielded 
to  his  wishes.  It  is  a  question,  which  we  have  already  consid*. 
ered,  how  far  the  seduction  may  be  given  in  evidence,  in  this 
•action  to  swell  the  damages ;  but  in  some  way  or  other,  if  the 
fact'  exists  it  is  usually  brought  out.  Then  it  becomes  a  case  of 
marriage,  falling  within  that  rule.  But  such  a  defence  was 
never  made  by  the  party,  nor  interposed  by  the  court  It  is  true 
that  the  man  would  not  be  likely  to  make  this  defence,  for  that 
would  be  to  acknowledge  himself  the  husband  of  the  plaintiff. 
But  if,  in  such  an  action,  it  should  appear  that  the  parties  had 
celebrated  a  regular  marriage,  in  facie  ecclesice^  and  were  un- 
questionably husband  and  wife,  certainly  the  court  would  not 
wait  for  the  defendant  to  avail  himself  of  that  fact,  but  as  soon 
as  it  was  clearly  before  them  would  stop  the  case.  For  if  they 
were  once  married,  no  agreement  of  both  parties,  and  no  waiver 
of  both  or  either,  would  annul  the  marriage.  And  the  circum- 
stance that  this  objection  is  never  made,  where  it  appears  that 
there  was  a  mutual  promise  and  subsequent  cohabitation, 
would  go. far  to  show  that  the  courts  of  this  country  do  not  re- 
gard such  a  contract,  although  followed  by  consummation,  as 
equivalent  to  a  marriage  in  which  the  formalities  sanctioned 
by  law  or  usage  are  observed.  It  might  be  added  that  such  a 
provision  as  that  contained  in  the  Revised  Statutes  of  Massa- 
chusetts, (t?)  (which  has  been  elsewhere  enacted,)  would  seem 
to  be  wholly  unnecessary,  if  words  of  present  contract,  with 
consummation,  were  all  that  is  needed  to  render  marriage 
valid. 

In  a  late  case  in  Massachusetts  (vv)  the  court  say:  "But 
in  the  absence  of  any  provision  declaring  marriage  not  cele- 
brated in  a  prescribed  manner  or  between  parties  of  a  certain 

(v)  Ch.  75,  sect.  24.  The  provision  informality  in  the  manner  of  entering  the 
contained  in  that  section  is  as  follows :  intention  of  marriage,  or  in  the  publication 
"  No  marriage  solemnized  before  any  per-  of  the  banns ;  provided,  that  the  marriage 
son  professing  to  be  a  justice  of  the  peace,  be  in  other  respects  lawful,  and  be  Con- 
or a  minister  of  the  gospel,  shall  be  summated  with  a  full  belief,  on  the  part  of 
deemed  or  adjudged  to  be  void,  nor  shall  the  persons  so  married,  or  of  either  of 
the  validity  thereof  be  in  any  way  affected,  them,  that  they  have  been  lawfiilly  joined 
on  account  of  any  want  of  jurisdiction  or  in  marriage." 

authority  in   such    supposed  justice   or        (tn;)  Parton  v.  Hervey,  1  Gray,  119. 
minister,  or  on  account  of  any  omission  or 
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age  absolutely  void,  it  is  held  that  all  marriages  regularly  made 
according  to  the  common  law  are  valid  and  binding,  although 
had  in  violation  of  the  specific  regulations  imposed  by  statute." 
This  language  differs  somewhat  from  any  used  elsewhere,  but 
it  leaves  the  question  undetermined,  because  it  does  not  decide 
how  marriages  are  to  be  ^'  regularly  made  according  to  the  com- 
mon law ; "  and  what  is  more  important,  the  words  of  the  court 
must  be  considered  in  reference  to  the  case  before  them,  which 
was  whether  a  marriage  otherwise  valid,  could  be  avoided  by 
the  fact  that  the  wife  being  but  thirteen  years  of  age  was  mar- 
ried without  the  consent  of  her  parents,  which  marriage  the 
magistrate  was  on  that  account  prohibited  from  solemnizing, 
under  a  penalty.  The  court  determined  that  in  Massachusetts 
the  common  law  rule  which  fixes  twelve  as  the  age  of  consent 
of  females  and  fourteen  of  males,  prevails. 

But  a  precise  compliance  with  all  the  requirements  of  law 
has  not  been  deemed  necessary ;  and  in  some  important  pro- 
visions it  has  been  held  that  a  disregard  of  them  was  punishable, 
but  did  not  vitiate  the  marriage ;  as  the  want  of  consent  of 
parents  or  guardians  where  one  party  is  a  minor,  or  an.  omission 
of  the  publication  of  banns.  The  essential  thing  seems  to  be 
the  declaration  of  the  consent,  by  both  parties,  before  a  person 
authorized  to  receive  such  declaration,  by  law.  (w) 

•Consent  is  the  essence  of  this  contract,  as  of  all  others.  It 
cannot  be  valid,  therefore,  if  made  by  those  who  had  not  suffi- 
cient minds  to  consent ;  as  by  idiots  or  insane  persons,  (x) 
Such  marriages  are,  doubtless,  void  at  common  law,  and  by  the 
statutes  of  many  States.  It  is  usual,  however,  and  far  better, 
that  the  marriage  should  be  declared  void  by  a  competent  tri- 
bunal, after  a  judicial  ascertainment  of  the  facts.  Courts  hav- 
ing full  equity  powers  may  make  this  inquiry  and  decree,  (y) 


(to)  Parton  v.  Henrey,  1  Gray,  119;  antliorities  ar«  cited  to  that  effect.    And 

Milford  V.  Worcester,  7  Mass.  48 ;  Ligo-  in  Shafher  v.  The  State,  20  Ohio,  1,  it 

nia  V.  Buxton,  2  Greenl.  102 ;  London-  was  held  that  marriages  by  boys  under  18 

deny  v.  Chester,  2  N.  H.  268.  and  girls  under  14  yeare  of  age  are  invalid 

(x)  Elliott  V,  Gurr,  2  Fhillimore,  19 ;  unless  confirmed  by  cohabitation  sobse- 

Browning  v.  Reane,  id.  69  ;  True  v.  Ran-  quent  to  those  i^ges,  and  do  not  subject 

ney,  1  Foster,  52.    But  it  is  said  in  Yin.  the  parties  marrying  to  the  punishment  of 

Abr.  Maniage,  (D.)  pi.  3  :  "If  an  idiot  bigamy  upon  remarrying, 

contracts  marriage  it  shall  bind  him,"  and  {y}  Wightmaa  v.  Wightman,  4  Johns. 
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But  some  of  the  States  have  provided  for  doing  this  by  common 
law  courts. 

From  the  same  necessity  of  consent,  a  marriage  procured  by 
force  or  fraud  is  also  void ;  but  the  force  and  fraud  must  be 
certain  and  extreme,  (z)  So  if  another  husband  or  wife  of  either 
of  the  parties  be  living,  (a)  Bigamy,  or,  as  it  should  be  called, 
polygamy,  is  an  indictable  offence  in  all  the  States;  but  excep* 
tions  are  made  in  cases  of  long  absence,  with  belief  of  the  death 
of  the  party,  &c.  But  these  exceptions  to  the  criminality  of  the 
act  leave  the  question  as  to  the  validity  of  the  second  marriage 
as  they  were  before.  (6)  So  if  the  parties  are  within  the  pro- 
hibited degrees  of  kindred,  (c)  The  age  of  consent  to  marriage, 
by  the  rules  of  the  common  law,  as  stated  by  Coke,  (d)  is  four- 
teen for  the  male,  ^nd  twelve  for  the  female ;  these  rules  are 
borrowed,  perhaps,  from  the  *Roman  law,  with  which  they 
agree ;  although  the  Roman  law  appears  to  have  provided  also 
that  parties  were  marriageable  whenever  they  bad  arrived  at 
puberty.  If  the  marriage  take  place  when  one  is  of  sufficient 
age  —  as  the  husband  of  fifteen  —  and  the  other  within  the  age 
of  consent, — as  the  wife  of  ten,  —  when  the  wife  reaches 
twelve,  the  husband  may  disagree  and  annul  the  marriage. 
Such,  at  least,  is  the  rule  as  laid  down  by  Coke,  (e)  He  adds 
that  they  cannot  disagree  before  the  age  of  consent ;  but  this 

Ch.  343.    In  True  r.  Ranncy,  1  Foster,  was  not  void  by  the  law  of  England  be- 

52,  the  coart  assumed  the  power  of  de-  fore  the  statute  of  6  Wm.  4,  c.  54,  though 

daring  a  marriage  null  for  imbecility  of  it  was  voidable  by  process  in  the  ecclesias- 

tho  woman,   on  a  petition  of  her  next  tical  court.    In  Bonham  v.  Badgley,  2 

friend.     So  also  in  a  case  of  insanity  of  Gilman,  622,  it  was  decided  that  a  mar- 

the  wife  which  was  kfept  concealed  from  riage  between  a  man  and  the  daughter  of 

her  husband  by  her  friends.    Kcyes  v.  his  sister,  although  within  the  Levitical 

Keycs,  2  Fost.  554.  degrees,  was  not  void,  but  only  voidable ; 

(z)  Dalrymple  t7.  Dalrymple,  2  Hag.  that  for  all  civil  purposes  such  marriages 

Consist.  Rep.  104;  Sullivan  v.  Sullivan,  are  valid  until  sentence  of  nullity  or  sepa- 

id.  246.  ration ;   and  that  this  sentence  can   be 

(a)  Riddlesden  v.  Wogan,  Cro.  Eliz.  passed  only  during  the  lives  of  both  par- 

858;  Pride  ».  Earl  of  Bath,  1  Salk.  120;  ties.    The    children,  therefore,  of  such 

Martin's  Heirs  r.  Martin,  22  Ala.  8^  maniage,  after  the  death  of  cither  party, 

(6)  So  at  least  say  the  court  in  Fcnton  no  sentence  of  nullity  having  been  passed 

V.  Reed,  4  Johns.  53.  before  such  death,  are  legitimate;  and  if 

(c)  Sutton  V.  Warren,  10  Met.  451.  the  husband  die,  tlie  wife  .may  have  her 

In  this  case  it  was  hdd  that  the  inter-  dower. 

marriage  of  a  man  and  his  mother's  sister,        {d)  Ck>.  Litt.  78,  b.    And  see  Parton 

though  void  by  the  law  of  Massachusetts,  v.  Hervey,  1  Gray,  119. 
is  not  incestuous  by  the  law  of  nature,  and        {e)  Co.  Litt.  79,  b. 
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may  be  doubted ;  and  the  Revised  Statutes  of  Massachusetts 
seem  to  assume  that  they  may  disagree  within  nonage. 

The  consent  of  parents  or  guardians  to  the  marriage  of  minors 
is  required  by  the  Roman  law,  the  marriage  acts  of  England, 
and  by  the  statutes  of  some  of  our  States ;  but  not  by  common 
law,  nor  in  England  until  the  stat.  of  26  Geo.  2,  ch.  33.  The 
English  statute  makes  the  marriage  of  minors,  without  such 
consent,  absolutely  void.  In  this  country  that  would  depend 
upon  the  statutes  of  the  several  States.  Generally,  if  not  uni- 
versally, the  marriage  would  be  held  valid,  although  the  person 
celebrating  it  might  be  punishable.  (/) 

It  has  been  held  in  England  that  a  marriage,  not  lawfully  cele« 
brated,  by  reason  of  the  fraud  of  one  of  the  parties,  shall  yet  be 
held  valid  in  favor  of  the  innocent  party,  ^s  in  case  of  a  mis- 
nomer of  the  wife  by  the  husband's  fraud,  (g*)  So  where  the 
husband  falsely  imposed  upon  the  wife  a  forged  or  unauthor- 
ized license,  and  a  pretended  clergyman,  (h)  In  *the  statutes 
of  some  of  the  States  there  are  provisions  to  the  same  effect 

The  operation  of  the  lex  loci  upon  marriage,  and  the  rights  of 
the  married  parties,  has  given  rise  to  some  questions,  which  we 
shall  consider  in  our  second  volume,  when  we  treat  of  the  Law 
of  Place. 

(/)  It  has  been  so  decided  in  Massar  Mayhew,  decided  by  the  same  judge,  are 

chnsetts.    Parton  v.  Hervey,  I  Gray,  119.  also  cited  in  the  same  note.     In  th^e 

(^)  King^  V.  Wroxton,  4  B.  &  A^.  640.  there  was  an  error  of  the  name,  bat  the 

It  IS  JM  in  this  case  that  a  marriage  is  marriages  were  not  annulled.    From  all 

not  void  because  the  banns  were  published  the  cases  taken  together,  it  might  perhaps 

under  false  names,  unless  both  parties  be  inferred  that  a  mere  ej^ror  in  the  name 

were  privy  to  such  false  publication.     See  would  not  make  a  marriage  void,  (esne- 

also  King  v.  Billingshurst,  3  M.  &  S.  250.  cially  if  a  name  acquired  by  reputation 

In  a  note  to  this  case  are  given  at  length  were  used,)  unless  there  were  circumstan- 

Frankland  V.  Nicholson,  Pougett  V.  Tomp-  ces  of  fraud,  or  other  o^ection.    But  in 

kins,  and  Mather  v.  Ney,  decided  by  Sir  Copo  v.  Burt,  1  Hagg.  Consist.  438,  Sir 

W.  Scott,  in  all  of  which  the  banns  were  W.  Scott  seems  to  insist  that  it  is  csseu- 

erroneous  in  the  name  of  one  of  the  par-  tially  necessary  that  the  banns  should  be 

ties,  and  the  marriage  was  declared  void  published  in  the  true  names. 

ab  initio.    But  in  the  two  first  cases  there  (h)    Dormer  v.   Williams,   1    Curteis, 

were  circumstances  of  fraud.    Heifer  v.  870  ;«Lane'  i\  Goodwin,  4  Q.  B.  361  ; 

HefFer,  Tree  v.  Quin,  and   May  hew  v.  Clowes  t'.  Clowes,  3  Curteis,  185. 
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SECTION    V. 

DIVORCE. 

Neither  the  commoa  law  nor  the  equity  courts  of  England 
decree  divorce.  Almost  all  questions  of  marriage  are  there 
decided  by  the  spiritual  courts,  having  been  originally  under 
the  cognizance  and  jurisdiction  of  the  bishops.  The  spiritual 
courts  sometimes  decree  that  a  marriage  was  void  ab  initio^ 
and  sometimes  grant  a  divorce  from  bed  and  board,  but  never 
a  divorce  from  the  bond  of  marriage.  This  complete  divorce 
occurs  in  England  only  when  parliament,  by  a  private  act  made 
for  the  case,  annuls  a  marriage.  But  it  is  not  so  in  this  coun* 
try.  Very  early  in  the  settlement  of  New  England,  as  we  learn 
from  MatheFs  Magnalia,  the  question  was  put  to  the  clergy 
whether  adultery  was  a  sufficient  cause  for  divorce ;  and  they 
answered  that  it  was.  The  courts  of  law  thereafter  decreed 
divorce  in  such  cases,  and  this  law  and  practice  became  nearly 
universal  through  this  country. .  Foi'  many  years,  however,  a 
divorce  a  vinculo  was  granted  for  no  other  cause  than  adultery, 
the  law  being  made  to  conform  to  what  was  regarded  as  the 
positive  requirement  of  Scripture.  At  length,  however,  the 
severity  of  this  rule  was  modified.  Divorce  a  vinculo  was  per- 
mitted for  other  causes ;  as  desertion,  cruelty,  sentence  to  long 
imprisonment,  and  the  like.  The  law  and  practice  in  this  re- 
spect differs  in  the  different  States,  being  precisely  alike  in  no 
two  of  them.  And  in  some,  the  facility  of  obtaining  a  divorce 
has  certainly  been  carried  quite  far  enough. 

A  divorce  a  vinculo  annuls  the  marriage  altogether ;  and  it 
restores  the  parties  to  all  the  rights  of  unmarried  persons,  and 
relieves  them  from  all  the  liabilities  which  grew  out  of  the  mar- 
riage, except  so  far  as  may  be  provided  by  statute,  or  made  a 
part  of  the  decree  of  divorce  by  the  courts.  Thus,  it  is  a  pro- 
vision of  some  of  our  State  statutes  on  this  subject,  that  the 
guilty  party  shall  not  marry  ?igain.  And  the  court  generally 
have  power  to  decree  terms  of  separation,  as  to  *alimony,  care 
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and  possession  of  children,  and  the  like.  In  practice,  proper 
precautions  are  used  to  prevent  a  divorce  from  being  obtained 
by  collusion  ;  it  not  being  granted  merely  upon  the  consent  or 
on  the  default  of  the  party  charged,  but  only  on  proof  of  the 
cause  alleged,  (n) 

The  courts  may  also  decree  a  divorce  a  mensa  et  thoro ;  and 
this  kind  of  divorce  was  once  the  most  common.  But  most  of 
the  causes  which  formerly  only  sufficed  for  a  divorce  from  bed 
and  board,  are  now  very  generally  made  sufficient  for  a  divorce 
from  the  bond  of  marriage.  In  general,  a  woman  divorced 
from  the  bed  and  board  of  her  husband  acquires  the  rights,  as 
to  property,  business,  and  contracts,  of  an  unmarried  woman. 
And  her  husband  is  freed  from  his  general  obligation  to  main- 
tain her,  the  courts  having  power,  which  they  usually  exercise, 
of  decreeing  such  maintenance  from  the  husband  as  his  means, 
and  the  character  and  circumstances  of  the  case  render 
proper,  (o) 


(n)  Indeed,  so  careful  are  the  courts  to  and  battery  upon  her.  Woodruff  i;.  Wood- 
guard  against  any  collusion  between  the  ruff,  2  Fairf.  475. 
parties,  one  of  wtiom  has.  applied  for  a  (o)  Dean  v.  Richmond,  5  Pick.  461, 
divorce,  that  although  the  respondent  be  where  it  was  held  that  a  wife  divorced  a 
defaulted,  yet  the  alleged  cause  of  divorce  mensa  el  thoro  may  bo  sued,  or  sue,  as  a 
must  be  as  distinctly  and  satisfactorily  feme  sole.  Parker,  C.  J.,  in  delivering 
proved  as  in  other  instances.  So  likewise  the  opinion  of  the  court,  after  quoting 
must  the  fact  of  marriage.  Williams  v.  from  Kent's  Commentaries,  vol.  2,  p.  136, 
Williams,  3  Grecnl.  135.  And  a  divorce  as  "a  recently  published  book,  which  I 
a  vinculo,  for  the  adultery  of  the  husband,  trust,  from  the  eminence  of  its  author,  and 
has  been  frequently  refused  where  the  the  merits  of  the  work,  will  soon  become 
on/y  proof  was  the  defendant's  admission  of  common  reference  in  our  courts,'*  says : 
of  the  fact.  Holland  v.  Holland,  2  Mass.  "  So  far  as  this  opinion  relates  to  the  case 
154 ;  Baxter  r.  Baxter,  1  id.  846.  And  of  divorce,  we  fully  concur  with  him,  and 
this  is  done  to  avoid  the  possibility  of  col-  are  satisfied  that,  aJthou^h  the  marriage  is 
lusion.  But  if  it  distinctly  appear  that  not  to  all  purposes  dissolved  by  a  divorce 
the  confessions  were  given  under  circum-  a  mensa  et  thoro,  it  is  so  far  suspended  that 
stances  showing  there  was  no  collusion,  the  wife  may  maintain  her  rights  by  suit, 
the  defendant's  confessions  are  held  suiii-  whether  for  injuries  done  to  her  person  or 
dent.  Billings  v.  Billings,  11  Pick.  461 ;  property,  or  in  regard  to  contracts  express 
Vance  v.  Vance,  8  Greenl.  132 ;  Owen  v.  or  implied  arising  after  the  divorce;  and 
Owen,  4  Hagg.  Eccl.  B.  261.  So  the  that  she  shall  not  be  obliged  to  join  her 
record  of  the  conviction  of  the  party  upon  husband  in  such  suit ;  and  to  the  same 
an  indictment  for  the  same  offence  is  ad-  extent  she  is  liable  to  be  sued  alone,  she 
missible  after  default,  and  is  sufficient  being  to  all  legal  intents  a  feme  sole  in 
proof  of  the  marriage  and  the  crime,  regard  to  subjects  of  this  nature.  Such, 
Randall  v,  Randall,  4  Greenl.  326 ;  Ander-  however,  is  not  the  law  of  England,  it 
son  V.  Anderson,  id.  100.  Unless  such  having  "^been  recently  decided  that  cover- 
conviction  was  had  upon  the  testimony  of  turc  is  a  good  plea,  notwithstanding  a 
the  wife  as  it  might  have  been  where  the  divorce  a  mensa  et  thoro,  Lewis  r.  Lee, 
charge  in  the  indictment  was  an  assault  3  B.  &  C.  291.    But  the  difierence  in  the 
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administration  of  their  law  of  divorce  and  this  sabjoct.    If  tho  husband  is  not  liable 

ours,  and  tho  power  of  the  Court   of  for  the  debts  of  the  wife,  after  a  divorce 

Chancery  there  to  protect  the  sofiering^  a  mensaf  the  chief  reason  for  denying  her 

party,  will  sofBcientl^  account  for   the  the  right  to  sue  alone  fails."    See  also 

seeming  rigor  of  their  common  law  on  Pierce  v.  Bumham,  4  Met.  303. 
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CHAPTER  XIL 


BAILMENT. 


The  Law  of  Bailment  has  received  in  modern  times  a  more 
systematic  arrangement  than  formerly,  and  a  more  profound 
and  accurate  investigation  into  its  principles.  But  it  was 
always,  though  not  under  the  same  name,  a  branch  of  the  com- 
mon law,  and  some  of  its  principles  are  as  ancient  as  any  part 
of  that  law.  Sir  William  Jones  speaks  of  it  as  referred  to  in 
the  books  of  Moses,  and  as  quite  fully  developed  among  the 
Greeks.  But  in  fact^  much  law  on  the  topics  which  are  now 
considered  under  the  head  of  Bailment,  must  exist  in  all  nations 
who  make  any  approach  to  civilization.  For  there  must  always 
be  something  of  borrowing,  lending,  hiring,  and  of  keeping 
chattels,  carrying  or  working  upon  them,  for  another ;  and  all 
this  is  embraced  within  Bailment.  The  word  is  from  the  Nor- 
man French  bailler^  to  deliver.  Whatever  is  delivered  by  the 
owner  to  another  person,  in  any  of  the  ways  or  for  any  of  the 
purposes  above  mentioned,  is  bailed  to  him  ;  and  the  law  which 
determines  the  rights  and  duties  of  the  parties,  in  relation  to 
the  property  and  to  each  other,  is  the  law  of  Bailments. 

Sir  William  Jones,  in  1781,  published  his  brief  essay  on  the 
law  of  Bailments.  This  work  first  gave  to  the  subject  sys- 
tematic form.  It  was  at  that  time  eminently  useful,  and  has 
always  been  celebrated.  As  a  literary  and  philosophical  pro- 
duction, manifesting  much  learning  in  the  Roman  civil  law,  it 
has  great  merit ;  but  as  a  law-book  for  present  use,  it  possesses 
now  less  value.  In  the  2  Anne,  Lord  Holt,  in  the  case  of 
Coggs  V.  Bernard,  (p)  laid  the  foundations  of  this  •system  of 

(p)  2  Ld.  Raym.  909.    This  celebrated    subseqaent  cases  which  relate  to  the  re- 
case  is  referred  to  ia  the  great  majority  of    sponsibilitj  of  a  bailee.    In  this  case  that, 
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law,  building  it,  however,  on  principles  deducible  from  or  har- 
monizing with  existing  English  jurisprudence,  although  he 
used  an  arrangement  and  nomenclature  borrowed  from  the  civil 
law. 

A  bailee  is  always  responsible  for  the  property  delivered  to 
him;  but  the  degree  and  measure  of  this  responsibility  vary 
from  one  extreme  to  another.     He  is  bound  to  take  care  of  the 
property ;  but  the  question  always  occurs,  what  care  ?     It  is 
obviously  impossible  to  measure  the  requirement  of  care  with 
exact  precision.     But,  for  their  assistance  in  doing  this,  courts 
have  established  three  kinds  or  degrees  of  care,  as  standards. 
There  is,  perhaps,  no  better  definition  of  these,  than  that  given 
by  Sir  William  Jones.     First,  slight  care,  which  is  that  degree 
of  care  which  every  man  of  common  sense,  though  very  absent 
and  inattentive,  applies  to  his  own*  affairs ;  secondly,  ordinary 
care,  which  is  that  degree  of  care  which  every  person  of  com- 
mon and  ordinary  prudence  takes  of  his  own  concerns ;  thirdly, 
great  care,  which  is  the  degree  of  care  that  a  man  remark- 
ably exact  and  thoughtful  gives  to  the  securing  of  his  own 
property.     It  is  obvious  that  the  degree  of  care  required  meas- 
ures the  degree  of  negligence  which  makes  the  bailee  respon- 
sible for  loss  of  or  injury  to  the  thing  bailed.     There  are,  there- 
fore, three  degrees  of  negligence.     The  absence  of  slight  care 
constitutes  gross  negligence ;  the  absence  of  ordinary  care  con- 
stitutes ordinary  negligence ;  the  absence  of  great  care  consti- 
tutes slight  negligence.     The  general  purpose  of  the  Law  of 
Bailment  is  to  ascertain  whenever  loss  of  or  injury  to  a  thing 
bailed  occurs,  to  what  degree  of  care  the  bailee  was  bound,  and 
of  what  degree  of  negligence  he  has  been  guilty. 

For  this  purpose  bailees  are  sometimes  distributed  into  three 
general  classes,  corresponding  with  the  three  degrees  of  care 


eminent  jndge,  -Sir  John  Hdlt,  may  be  were  applicable  to  the  common  law,  and 
said  to  have  laid  the  foundation  of  the  in  stating  them  with  great  accuracy  of 
Law  of  Bailment  for  England.  He  bor-  definition,  and  with  the  modifications  re- 
rows  most,  perhaps  all,  of  his  principles  quired  to  adapt  them  to  the  common  law. 
from  the  civil  law.  And  he  gave  at  once  So  that  they  have  passed  through  all  sub- 
a  proof  of  the  wisdom  of  that  law,  and  of  sequent  adjudicaUons  with  but  little  essen- 
his  own  sagacity  in  seizing  those  of  its  tial  change, 
principles  which  had  been  adopted  by  or 
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and  negligence  already  referred  to.  The  first  of  these  is,  where 
the  bailment  is  for  the  benefit  of  the  bailor  alone.  In  this  class 
but  slight  care  is  required  of  the  bailee,  and  he  is  responsible 
only  for  gross  negligence.  The  second  is,  where  •the  bailment 
is  for  the  benefit  of  the  bailee  alone.  In  this  class  the  greatest 
care  is  required  of  the  bailee,  and  he  is  responsible  for  slight 
negligence.  The  third  is,  where  the  bailment  is  for  the  benefit 
both  of  bailor  and  bailee.  In  this  class,  ordinary  care  is  required 
of  the  bailee,  and  he  is  responsible  for  ordinary  negligence. 
We  shall  also  see,  presently,  that  there  are  bailees  of  whom  the 
utmost  possible  care  is  required,  and  who  are  responsible  for 
the  slightest  possible  negligence,  and  others  who  are  responsible 
when  guilty  of  no  negligence  whatever. 

Courts  and  writers  have  sometimes  spoken  of  gross  negU- 
gence  as  the  same  thing  as  fraud ;  but  this  is  inaccurate,  (q) 
There  are  bailees  who  should  not  be  held  responsible  but  for 
the  grossest  negligence,  and  it  is  often  difficult  to  distinguish 
between  such  cases  and  those  where  there  is  reasonable  sus- 
picion of  fraud ;  for  such  negligence  generally  justifies  such 
suspicion.     But  that  the  law  makes  this  distinction  is  certain. 

There  have  been  many  different  classifications  of  the  kinds  of 
bailments ;  (r)  but  we  prefer  and  shall  use  that  of  Sir  •William 

(q)  In  the  caso  In  re  Hall  &  Hinds,  2  says  that  gross  negligence  is  looked  npon 
M.  &  Gr.  852,  Tindalf  C.  J.,  says  :  "  Lata  as  evidence  of  fraud,  ho  adopts  a  rale  of 
culpa  or  crassa  ruyligentia,  hoth  by  the  civil  the  civil  law ;  he  does  not  mean  that  this 
law  and  our  own,  approximates  to,  and  in  evidence  is  conclusive ;  or,  that  if  it  be  re- 
many  instances  cannot  be  distinguished  butted,  and  the  negligence  cleared  from 
from  doius  malm  or  misconduct/'  There  all  stain  of  actual  fraud,  it  will  not  remain 
may  be  instances  in  which  these  cannot  be  gross  negligence.  In  other  words,  gross 
discriminated  in  yocf,  but  they  are  entirely  negligence  is  not  fraud  by  inference  of 
distinct  in  lauf.  In  Wilson  v.  Y.  &  M.  law,  but  may  go  to  a  jury  as  evidence  of 
Bailroad  Co.  11  Gill  &  Johns.  58,  79,  the  fraud.  ' 
court  say :  "  Wo  do  not  think  that  gross  (r)  There  are  two  classifications  of  the 
negligence  would  in  construction  of  law  various  kinds  of  bailments  which  have  be- 
amount  to  fraud,  but  was  only  evidence  come  very  celebrated  in  the  English  and 
to  be  left  to  the  jury,  from  which  they  American  law  —  that  of  Lord  Holt,  in  the 
might  infer  fraud,  or  the  want  of  bond  case  of  Coggs  v.  Bernard,  supra,  and  that 
fides."  In  Goodman  v.  Harvey,  4  Ad.  &  of  Sir  WUliam  Jones,  in  his  essay  on 
£1.  876,  Lord  Denman  says :  **  Gross  ncg-  bailments.  We  shall  give  them  both  in 
ligence  may  be  evidence  of  mala  fides,  but  their  authors'  own  language.  Lord  Holt's 
it  is  not  the  same  thing."  This  is  quoted  is  as  follows  :  "  There  are,"  says  he,  "  six 
with  approbation  in  Jones  ty.  Smith,  1  sorts  of  bailments.  The  first  sort  of  bail- 
Hare,  71,  and  Vice-chancellor  Wigram  ment  is,  a  bare  naked  bailment  of  goods, 
adds  :  "  The  doctrines  of  law  and  equity  delivered  by  one  man  to  another  to  keep 
upon  this  point  ought  to  be  concurrent."  for  the  use  of  the  bailor ;  and  this  I  call 
When  Lord  Holt,  in  Coggs  v.  Bernard,  a  depositum,  and  it  is  that  sort  of  bailment 
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Janesj  which  varies  somewhat  from  Lord  Bolfs,  And  we  shall 
speak  saccessively  of 

First,  Dbpositum,  or  deposit  without  compensation  or  reward. 

Second,  Mandatum,  or  gratuitous  commission,  wherein  the 
mandatary  agrees  to  do  something  with  or  about  the  thing 
bailed. 

Third,  Commobatum,  or  loan,  where  the  thing  bailed  is  lent 
for  use,  without  pay,  and  is  to  be  itself  returned. 

Fourth,  PiGNUS,  or  pledge,  where  the  thing  bailed  is  security 
for  debt. 

Fifth,  LocATio,  or  hiring,  for  a  reward  or  compensation. 

which  is  mentioned  in  Soathcote's  case,  have  added  a  seventh,  since  the  Jifth  is 
The  second  sort  is,  when  goods  or  chattels  capable  of  another  sabdivision.  I  ac- 
that  are  usefal  are  lent  to  a  friend  gratis,  knowledge,  therefore,  bnt  five  species  of 
to  be  used  by  him ;  and  this  is  called  com'  bailments,  which  I  shall  now  enumerato 
modatum^  because  the  thing  is  to  be  re-  and  define,  with  all  the  Latin  names,  one 
stored  in  specie.  The  third  sort  is  wllen  or  two  of  which  Lord  Holt  has  omitted, 
goods  are  left  with  the  bailee  to  be  used  1.  DErosiTUM,  which  is  a  naked  bailment, 
by  him  for  hire ;  this  is  called  locatio  et  con-  withoat  reward,  of  goods,  to  be  kej)t  for 
ductio,  and  the  lender  is  called  locator,  and  the  bailor.  2.  JVIandatum ,  or  commission, 
the  borrower  conductor.  The  fourth  sort  when  the  mandatary  undertakes,  without 
is,  when  goods  or  chattels  are  delivered  recompense,  to  do  some  act  about  the 
to  another  as  a  pawn,  to  be  a  security  to  tilings  bailed,  or  simply  to  carry  them ; 
him  for  money  borrowed  of  him  by  the  and  Tienco  Sir  Uenry  Pinch  divides  bail- 
bailor  ;  and  this  is  called  in  Latin  vadium,  ment  into  two  sorts,  to  heep,  and  to  employ. 
and  in  English  a  pawn  or  pledae.  The  3.  Comhodatuu,  or  loan  for  use;  when 
fifth  sort  is  when  goods  or  chattels  are  do-  goods  are  bailed,  without  pay,  to  be  used 
livered  to  be  carried,  or  something  is  to  be  fpr  a  certain  time  by  the  bailee.  4.  Pio- 
done  about  them,  for  a  reward  to  be  paid  noni  Acceptum,  when  a  thing  is  bailed 
by  the  person  who  delivers  them  to  the  by  a  debtor  to  his  creditor  in  pledge,  or  as 
bailee,  who  is  to  do  the  thing  about  them,  a  security  for  the  debt.  5.  Locatum,  or 
The  sixth  sort  is  when  there  is  a  delivery  hiring,  which  is  always  for  a  reward ;  and 
of  goods  or  chattels  to  somebody,  who  is  this  bailment  is  either,  1.  Locatio  rei,  by 
to  carry  them  or  do  something  about  them  which  the  hirer  gains  the  temporary  use 
gratis,  without  any  reward  for  such  his  of  the  thing ;  or,  2.  Locatio  operis  fiiciendi, 
work  or  carriage."  Upon  this  classificar  'wlyjn  ux)rk  and  labor,  or  care  and  pains, 
tion  Sir  William  Jones  has  made  the  fol-  are  to  be  performed  or  bestowed  on  the 
lowing  observations :  "  His  division  of  tiling  delivered ;  or,  3.  Locatio  operis  mer- 
bailments  into  sir  sorts  appears,  in  the  first  cium  vehendarum,  when  goods  are.  bailed 
place,  a  little  inaccurate ;  for,  in  truth,  his  for  the  purpose  of  being  carried  from  place 
fijflh  sort  is  no  more  than  a  branch  of  his  to  place,  cither  to  a  public  carrier,  or  to  a 
Aird,  and  he  might,  with  equal  reason,  private  person."    See  Jones  on  Bail.  35, 
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SECTION    I. 

DEPOSITUM. 

Where  a  thing  is  placed  with  a  depositary,  to  be  kept  for  a 
time,  and  returned  when  called  for,  the  depositary  to  have  no 
•connpensation,  the  benefit  of  the  transaction  is  wholly  on  the 
side  of  the  bailor,  and  the  bailee  is  liable  only  for  gross  negli- 
gence, {s)     By  the  Roman  law  he  was  answerable  only  for 

(5)  This  has  been  the  clearly  established  oat  the  knowledge  of  any  of  the  directon, 

law  ever  since  the  case  of  Coggs  v.  Ber-  or  members  of  the  corporation.     The  de- 

nard.      I^rd   Coke^  however,  in   South-  posit  in  question  was  kept  in  the  vaalt,  in 

cote's  case,  4  Co.  Rep.  83  b,  and  in  Co.  the  same  manner,  and  ^ith  the  same  care, 

Litt.  89  a,  laid  down  a  different  rule.    He  as  other  special  deposits,  and  as  the  specie 

stated  the  law  to  be  that  n  gratuitous  of  the  bank;    and  the  cashier  and  the 

bailee  must  answer  for  the  goods  delivered  clerk  sustained  fair  ^reputations,  until  the 

to  him  at  his  peril,  unless  he  has  made  time  of  their  absconding.     The  court  AeU 

a  special  agreement  to  take  such  care  of  that  the  bank  was  not  liable.  And  Parker, 

them  onit/  as  he  takes  of  his  own  goods ;  C.  J.,  said  :  "  The  dictum  of  Lord  Coke, 

"  for  to  l)e  kept  and  to  be  safely  kept  is  all  that  the  bare  acceptance  of  goods  to  keep 

one  in  law."    But  the  profession  seem  implies  a  promise  to  keep  thorn  safely,  00 

never  to  have  been  satisfied  with  Lord  that  the  depositary  will  be  liable  for  loss 

Coke's  rule.    For  it  was  denied  to  be  law  by  stealth  or  accident,  is  entirely  exploded ; 

in  33  Car.  2,  by  Pemberton,  C.  J.,  in  the  and  Sir  W.  Jones  insists  that  such  a  harsh 

case  of  Rex  v.  Hertford,  2  Show.  1 72 ;  principle  cannot  be  inferred  from  South- 

and  again  in  13  Will.  8,  by  Holt,  C.  J.,  in  cote's  rase,  on  which  Lord  Coke  relied; 

the  case  of  Lane  v.  Cotton,  12  Mod.  472,  the  judgment  in  that  case,  as  the  modem 

487  ;  and  finally  it  was  expressly  overruled  civilian  thinks,  being  founded  upon  the 

by  the  whole  Court  of  Queen's  Bench,  in  particular  state  of  the  pleadings  from  whidi 

2  Anne,  in  the  case  of  Coggs  v.  Bernard,  it  might  be  inferred,  either  that  there  wis 

And  Holtf  ( '.  J.,  in  the  latter  case,  said  a  special  contract  to  keep  safely,  or  gross 

that  the  rule  stated  in  the  text  had  always  negligence  in  the  depositary.    But  as  the 

>^                           been  acted  upon  at  Guildhall,  contrary  to  judges,  Gawdy  and  Clench,  who  alone  de- 

the  opinion  of  Lord  CokCy  particularly  cidcd  that  cause,  said  that  the  plaintiff 
during  all  of  Chief  Justice  !rembcrton^  ought  to  recover,  because  it  was  not  a  spe- 
time,  and  ever  since.  The  whole  matter  cm  bailment,  by  which  the  defendant  ac- 
of  the  liability  of  a  depositary  was  much  ceptcd  to  keep  them  as  his  own  proper 
discussed  in  the  case  of  Foster  v.  The  Es-  goods,  and  not  otherwise ;  the  inference 
sex  Bank,  17  Mass.  479.  The  facts  in  which  Lord  Coke  drew  from  the  decision, 
that  case  were  that  the  plaintiff's  testator  that  a  promise  to  keep  implied  a  promise 
had  deposited  at  the  Essex  Bank,  for  safe*  to  keep  safely,  even  at  the  peril  of  thieves, 
keeping,  a  chest  containing  a  largo  quan-  was  by  no  means  unwarranted.  But  the 
tityofgold.  Some  time  ailer  the  deposit  decision,  as  well  as  the  dictitm  of  Lord 
was  made,  the  gold  was  taken  from  the  Coke  in  his  commentary,  were  fully  and 
chest  and  put  in  a  cask,  from  whence  the  explicitly  overruled  by  all  the  judges  in 
greater  part  of  it  was  fraudulently  and  the  case  of  Coggs  v.  Bernard,  and  upon 
secretly  taken  by  the  cashier  and  chief  the  most  sound  principles.  It  is  so  con- 
clerk,  who  appropriated  it  to  their  own  sidercd  in  Hargrave  and  Butler's  note  to 
use,  and  afterwards  absconded,  -having  Co.  Litt.  n.  78,  and  all  the  cases  since 
also  defrauded  the  bank  of  the  gre^iter  have  adopted  the  principle,  that  a  merede- 
part  of  its  capital.    This  was  done  with-  positary^  without  any  special  undertaking, 
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fraud ;  for  if  the  bailor  thus  deposited  goods  with  a  negligent 
person,  he  took  upon  himself  the  risk  of  «negligence.  So  it 
seems  to  have  been  held  by  Bracton,  (t)  who  copied  from  the 
Roman  law.  But  by  the  English  and  American  law,  such 
bailee  is,  as  we  have  seen,  liable  for  gross  negligence,  although 
he  may  have  been  wholly  innocent  of  any  fraudulent  intent. 
It  is  impossible  to  lay  down  any  rule  or  principle,  which  will  be 
in  all  cases  a  reliable  test  as  to  what  constitutes  gross  negli- 
gence. The  question  must  always  depend  upon  several  cir- 
cumstances ;  such  as  the  nature  and  quality  of  the  goods  bailed, 
and  the  chairacter  and  customs  of  the  place  where  the  trust  is 
to  be  executed.  What  would  amount  to  more  than  ordinary 
diligence  in  the  case  of  a  chattel  of  great  bulk  and  little  value, 
might  be  very  gross  negligence  in  the  case  of  a  bag  of  gold 
coin,  or  a  parcel  of  valuable  papers.  Again,  what  would  be  a 
sufficient  degree  of  diligence  in  a  thinly  peopled  country,  might 
be  very  culpable  negligence  in  .a  thickly  inhabited  city,  (w)  It 
has  been  very  commonly  stated  by  writers,  and  is  said  in  some 
cases,  that  a  depositary  is  not  liable,  as  for  gross  negligence,  if 
he  shows  that  he  has  taken  as  much  care  of  the. goods  of  the 
bailor    as  he  has  of  his  own ;  but  this  is  not  law,  (uu)    and 

* 

and  without  reward,  is  answerable  for  the  safe,  the  loss  would  fall  upon  the  owner, 

loss  of  the  goods  only  in  case  of  gross  and  not  the  bailee." 

negligence;  which,  as  is  eycrywhcre  ob-  {t)  Lib.  3,  ch.  2,  fol.  99,  b. 

serFcd,  bears  so  near  a  resemblance  to  (u)  It  was  held  in  the  case  of  Doorman 

fraud,  as  to  be  equivalent  to  it  in  its  effect  r.  Jenkins,  2  Ad.  &  El.  256,  after  much 

upon  contracts.    Indeed  the  old  doctrine,  consideration,  that  the  question  of  gross 

as  stilted  in  Southcotc's  case,  and  by  Lord  negligence  was  rather  a  question  of  fact 

Coke,  has  been  so  entirely  reversed  by  for  the  jury  than  of  law  for  the  court, 

die  more  modem  decisions,  that,  instead  But  this  does  not  remove  all  difficulty 

of  a  presumption  arising  from  a  mere  bail-  from  the  question,  what  constitutes  gross 

ment,  that  the  party  undertook  to  keep  negligence.  For  it  is  obvious  tliat  the  jury 

safelv,  and  was  therefore  chai^eable,  un-  should  receive-  instructions  from  the  court 

less  no  proved  a  spcci&l  agreement  to  keep  to  guide  them  in  forming  their  judgment, 

only  as  he  would -his  own;  the  bailor,  if  [uu)  It  seems  very  clear  that  this  is  not 

he  would  recover,  must,  in  additioil  to  the  a  reliable  test.    For  we  have  already  seen 

mere  bailment  alleged  and  proved,  prove  that  a  depositary  is  liable  for  gross  necli- 

a  special  undertaking  to  keep  the  goods  gence,  though  a  jury  may  be  satisfied  that 

safely ;  and  even  then,  according  to  Sir  he  is  wholly  innocent  of  any  fraudulent 

William  Jones,  the  depositary  is  liable  only  intent ;    and  it  is  obvious  that  persons 

in  case  of  ordinary  neglect,  which  is  such  even  who  usually  exercise  great  care,  may 

as  would  not  be  suffered  by  men  of  com-  in  some  instances  be  guilty  of  very  gross 

mon  prudence  and  discretion ;  so  that  if  negligence  in  the  management  of  their 

goods  deposited  with  one  who  engaged  to  own  affairs.    It  seems  also  to  be  equally 

Iceep  them  safel^r  were  stolen,  without  the  clear  upon  the  modem  authorities  that  it  is 

£ault  of  the  bailee,  he  having  taken  all  no  defence  for  a  depositary  who  has  by  his 

reasonable  precautions    to   render   them  neligence  lost  the  goods  intrusted  to  'him, 
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althongh  ^it  has  been  thonght  that  the  degree  of  care  and  dili- 
gence to  be  required  of  a  bailee  should  be  regulated  to  some 

that  he  has  been  equally  negligent  in  ro-    familj,  were  not  open  on  that  day ;  and 
gard  to  his  own  property.    The  first  case    that  the  cash-box,    with    the   plaintiff's 
Uiat  we  have  seen  going  to  this  point  is    money  in  it,  and  also  a  much  larger  sum 
that  of  Rooth  v.  Wilson,  1  B.  &  Aid.  59.    belonging  to  the    defendant,  was  stolen 
That  was  an  action  on  the  case  against    from  the  tap>room  on  a  Sunday,     The  de- 
the  defendant  for  not  repairing  the  fences    fendant's  coansel    contended    that  there 
of  a  close  adjoining  that  of  tiio  plaintiff,    was  no  case  to  go  to  the  jury,  inasmuch 
whereby  a  certain  horse  of  the  plaintiff,    as  the  defendant,  being  a  gratuitous  bailee, 
feeding  in  the  plaintiff's  close,  through  the    was  liable  only  for  gross  negligence ;  and 
defects  and  insufficiencies  of  the  fences,    the  loss  of  his  own  money,  at  the  same 
fell  into  the  defendant's  close  and  was    time  with  the  plaintiff's,  shov^'ed  that  the 
killed.     The  defendant  pleaded  the  gen-    loss  had  not  happened  for  want  of  sach 
eral  issue,  and  on  the  trial  it  appeared    care  as  ho  would  take  of  his  own  property, 
that   the  horse  was  the  property  of  the    But  Lord  Denman,  before  whom  the  case 
plaintiff's  brother,  who  sent  it  to  him  on    was  tried,  refused  to  nonsuit  the  plaintiff, 
the  night  before  the  accident ;   that  the    and  teld  the  jury  that  it  did  not  follow 
plaintiff  put  it  into  his  stable  for  a  short    from  the  defendant's  having  lost  his  own 
time,  and  then  turned  it  after  dark  into    moneyatthesamctime  with  the  plaintiff's 
his  close,  where  his  own  cattle  usually    that  tie  had  taken  such  care  of  the  plain- 
grazed,  and  that  on  the  following  morning    tiff's  money  as  a  reasonable  man  would 
Uie  horse  was  found  dead  in  the  close  of    ordinarily  take  of  his  own ;  and  that  tJie 
the  defendant,  having  fallen  from  one  to    fact  relied  upon  was  no  answer  to  the  ac- 
the  other.     Tlie  jury  having  found  a  ver-    tion,  if  they  believed  that  the  loss  occurrvd 
diet  for  the  plaintiff,  a  rule  for  setting    from  gross  negligence.     The  jury  having 
aside  the  verdict  and  granting  a  new  trial    found  a  verdict  mr  the  plaintiff,  a  rule  was 
was  obtained,  in  support  of  which  it  was    obtained  to  set  it  aside.     Ttie  counsel  for 
contended,  among  other  things,  that  the    the  defendant,  one  of  whom  was  Sir  J. 
plaintiff  could  not  maintain  the  action,     Scarlett,  in  support  of  the  rule,  said  that 
because,  having  taken  as  much  care  of  the    tliey  did  not  contend    for    the  absolute 
horse  as  he  did  of  his  own  cattle,  he  was    proposition,  that  a  gratuitous  bailee,  who 
not  liable  over,  and  so  had  not  sustained    keeps  another  person's  goods  as  carefully 
any  damage.   But  Lord  EUeHborough  said :    as  his  own,  cannot  become  liable  for  the 
"The  plaintiff  certainly  was  a  gratuitous    loss,  or  be  guilty  of   gross    negligence, 
bailee,  but,  as  such,  he  owes  it  to   the    Their  objection  to  the  verdict  was,  that  the 
owner  of  the  horse  not  to  put  it  into  a    plaintiff,  upon  whom  the  burden  of  proof 
dangerous  pasture ;  and  if  he  did  not  ex-    lay,  did  not  make  out  a  prima  facie  case 
ercise  a  proj)er  degree  of  care,  he  would    of  gross  negligence.     But  the  court  nnan* 
be  liable  for  any  damage  which  the  horse    imously  discharged  the  rule.     And  Mr. 
might  sustain.     Perhaps  the  horse  might    Justice  TawHon  said  :  "  The  defendant  ns 
have  been  safe  during  the  daylight,  but    ceives  money  to  be  kept  for  the  plaintiff, 
here  he  turns  it  into  a  pasture  to  which  it    What  care  does  he  exercise  \    He  puts  it, 
was  unused,  after  dark.    This  is  a  degree    together  with  money  of  his  own,  (which 
of   net^ligence    sufficient  to  render    him    I  think  perfectly  immaterial,)  into  the  till 
liable.       The  other  judges  being  of  the    of  a  public-house."    The  case  of  Tracy  r. 
same  opinion,  the  rule  was  dischai^d.    Wood,  3  5[ason,  132,  is  also  a  very  strong 
Afterwards  came  the  case  of  Doorman  v.    case  to  the  same  point.    It  was  an  action 
Jenkins,  2  Ad.  &  El.  256.     The  plaintiff,    of  assumpsit  for  negligence  in  losing  764^ 
in  that  case,  had  intrusted  the  defendant    doubloons,  intrusted  to  the  defendant  to 
with  a  sum  of  money  for  the  purpose  of    bo  carried  from  New  York  to  Boston,  as  a 

faying  and  taking  up  a  bill  of  exchange,  ^tuiious  bailee.  The  gold  was  put  up 
t  appeared  that  the  defendant,  who  was  in  two  distinct  bags,  one  within  the  other, 
the  proprietor  of  a  coffee-house,  had  placed  and  at  the  trial,  upon  the  general  isi>ue,  it 
the  money  in  his  cash-box,  which  was  kept  appeared  that  the  defendant,  a  money 
in  the  tap-room ;  that  the  tap-room  had  a  broker,  brought  them  on  board  of  the 
bar  in  it ;  that  it  was  open  on  Sunday,  but  steamboat  bound  from  New  York  to  Fn>- 
that  the  other  parts  of  the  premises,  which  vidence ;  that  in  the  morning  while  the 
were  inhabited  by  the  defendant  and  his    steamboat  lay  at  New  York,  and  a  shoit 
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extent  *by  what  may  be  shown  to  be  his  general  character  in 
those  respects,  it  would  seem  to  be  the  better  opinion  that  •the 

time  before  sailing,  one  bag  waa  dis-  stated.  When  it  is  said  that  gross  negli- 
covcrcd  to  be  lost,  and  the  other  was  gonce  is  equivalent  to  fraud,  it  is  not 
left  by  the  defendant  on  a  table  in  his  meant  that  it  cannot  exist  without  fraud, 
▼alisc  in  the  cabin,  for  a  few  moments  There  may  be  very  gross  negligence  in 
only,  while  he  went  on  deck  to  send  in-  cases  where  there  is  no  pretence  that  the 
formation  of  the  supposed  loss  to  the  party  has  been  guilty  of  fraud ;  though 
plaintiffs,  there  l)eing  then  a  large  number  certainly  such  negligence  is  often  pre- 
of  passengers  on  board,  and  the  loss  being  sumptive  of  fmud.  In  determining  what 
punlirly  known  among  them.  On  the  is  gross  negligence,  we  must  take  into  con- 
dcft?ndant's  return,  the  second  bag  was  sideration  what  is  the  nature  of  the  thing 
also  missing,  and  after  every  search  no  bailed.  If  it  be  of  little  value,  less  care  is 
trace  of  the  manner  of  the  loss  could  be  required  than  if  it  be  of  great  value.  If  a 
ascertained.  The  valise  containing  both  bag  of  apples  were  left  in  a  street  for  a 
bags  was  brought  on  board  by  the  de-  short  time,  without  a  person  to  guard  it, 
fendant  on  the  preceding  evening,  and  put  it  would  certainly  not  be  more  than  ordi- 
by  him  in  a  berth  in  the  forwaixl  cabin,  nary  neulect,  6ut  if  the  bag  were  of 
He  left  it  there  all  night,  having  gone  in  jewels  or  gold,  such  condilct  would  be 
the  evening  to  the  theatre,  and  on  his  re-  gross  negligence.  In  short,  care  and  dili- 
tum  having  slept  in  the  middle  cabin,  gence  are  to  be  proportional  to  the  value 
The  defendant  had  his  own  money  to  a  of  the  goods,  the  temptation  and  facility 
considerable  amount  in  the  same .  valise,    of  stealing  them,  and  the  danger  of  losing 

There  was  evidence  to  show  that  ho  made    them It  appears  to  me  that  the  true 

inquiries  on  board,  if  the  valise  would  be  way  of  considering  cases  of  this  nature  is, 
safe,  and  that  he  was  informed  that  if  it  to  consider  whether  the  party  has  omitted 
contained  articles  of  value,  it  had  better  that  care  which  bailees,  without  hire,  or 
be  put  into  the  custody  of  the  captain's  mandataries  of  ordinary  prudence  usually 
clerk  in  the  bar,  under  lock  and  key.  take  of  property  of  this  nature.  If  he  has, 
5/01;^,  J.,  in  summing  up  to  the  jury,  said:  then  it  constitutes  a  case  of  gross  negli- 
*'  I  agree  to  the  law  as  laid  down  at  the  gence.  The  question  is  not  whether  he 
bar,  that  in  cases  of  bailees  without  re-  has  omitted  that  care,  which  very  pnident 
ward,  they  are  liable  only  for  gross  neg-  persons  usually  take  of  their  own  property, 
ligcnce.  Such  are  depositaries,  or  per-  for  the  omission  of  that  would  be  but 
sons  receiving  deposits  without  reward  slight  negligence ;  nor  whether  he  has 
for  their  care ;  and  mandataries  or  per-  omitted  that  care  which  prudent  persons 
sons  receiving  go«ds  to  carry  from  one    ordinarily  take  of  their  own  property,  for 

{ilatre  to  another  without  reward.    The    that  would  be  but  onlinary  negligence, 
atter  is  the  predicament  of  the  defendant.    But  whether  there  l>e  a  want  of  that  care 
He  undertook  to  carry  the  gold  in  ques-    which  men  of  common  sense,  however  in- 
tion  for  the  plaintiflT,  gratuitously,  from    attentive,  usually  take  or  ought  to  be  pro- 
New  York  to  Providence,  and  he  is  jiot    sumed  to  take,  of  their  property,  for  that 
responsible,  unless  he  has  been  guilty  of    is    gross    negligence.    The    contract    of 
gross  negligence.    Nothing  in   this  case    bailees  without  reward  is  not  merely  for 
arises  out  of  the  personal  character  of  the    good  faith,  but  for  such  care  as  persons  of 
defendant  a.s  broker.     He  is  not  shown  to    common  prudence  in  their  situation  usual- 
bo  either  more  or  less  negligent   than    ly  bestow  upon  such  property.    If  they 
brokers  generally  are ;  nor  if  he  was,  is    omit  such   care,  it  is  gross  negligence, 
that  fact  brought  home  to  the  knowledge    The  present  is  a  case  of  a  mandatary  of 
of   the    plaintifft.      They    confided   the    money.     Such  property  is  by  all  persons, 
money  to  him,,  as  a  broker  of  ordinary    negligent  as  well  as  prudent,  guarded  with 
diligence  and  care,  having  no  other  knowl-    much  greater  care  than  common  property, 
edfre  of  him  ;  and,  therefore,  no  qnestion    The  defendant  is  a  broker,  accustomed  to 
•arises  as  to  what  would  have  been  the  case    the  use  and  transportation  of  money,  and 
if  the  plaintiffs  had  known  him  to  be  a    it  must  be  presumed  he  is  a  jJerson  of  or- 
very  careless  or  a  very  attentive   man.    dinary  diligence.     He  kept  his  own  money 
The  language  of  the  books  as  to  what    in  the  same  valise ;  and  took  no  better 
constitutes  ^ross  neglijjence,  or   not,  is    care  of  it  than  of  the  plaintiff's.     Still,  if 
sometimes  loo;«e  and  inaccurate  from  the    the  jury  are  of  opinion  that  he  omitted  to 
general  manner  in  which  propositions  are    take  that  reasonable  care  of  the  gold  which 
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individual  character  of  the  bailee  is  not  a  legitimate  subject  of 
inquiry,  unless  it  can  be  shown  that  his  character  was  known 
to  the  bailor,  and  that  it  was  the  implied  understanding  of  the 
parties  that  the  bailee  should  employ  such  care  and  skill  as  he 
possessed,  (v) 

Sir  William  Jones  thinks  the  depositary  holden  for  less  than 
gross  negligence,  first,  where  he  makes  a  special  bargain  for 
special  care,  and  secondly,  where  he  spontaneously  and  offi- 
ciously proposes  to  keep  the  goods  of  another,  (w)  But  this  last 
has  not  been  determined  by  adjudication. . 
,  The  depositary  is  bound  to  deliver  the  thing  as  it  was,  and 
with  it  all  its  increase  or  profit.  But  if  the  bailor  was  not  the 
rightful  owner,  and  the  depositary  delivers  the  thing  to  the 
rightful  owner  on  demand  from  him,  this  constitutes  a  gowl 
defence  against  the  bailor ;  (x)  although,  for  his  own  security, 
he  should,  if  possible,  compel  the  fival  claimants  to  inter- 
plead, (y) 

If  the  property  belongs  to  two  or  more  bailors,  and  is  capable 

bailees  without  reward  ia  his  sitaation  would  be  entirely  unjostifiable,  in  respect 
usually  take,  or  which  he  himself  usually  to  the  custody  of  the  goods  of  another 
took  of  such  property,  under  such  circum-  person,  which  have  come  to  his  hands  by 
stances,  he  has  been  guilty  of  gross  negli-  an  act  of  force.  Where  property  is  con- 
gence."  fided  to  the  care  of  a  particular  person, 
{v)  The  William,  6  Rob.  Adm.  316.  by  one  who  is,  or  may  be  supposed  to  be 
In  this  case  a  vessel  had  been  captured,  acquainted  with  his  character,  the  care 
and  was  afterwards  lost  while  in  the  hands  which  he  would  take  o£  his  own  property 
of  the  captor.  The  capture  was  iustiiiar  might,  indeed,  be  considered  as  a  reason- 
ble,  and  the  question  was  whether  the  able  criterion."  "Certainly  it  might," 
captor  had  used  such  diligence  as  a  captor  says  Mr.  Justice  Story,  "  if  such  character 
is  required  to  use  in  such  cases.  Sir  W.  was  known,  and  the  party  under  the  cir- 
<SSeo<^,  in  addressing  the  jury,  said:  "When  cumstances  might  be  presumed  to  rely, 
a  capture  is  not  justifiable,  the  captor  is  not' on  the  role  of  law,  but  on  the  care 
answerable  for  every  damage.  But  in  this  which  the  party  was  accostomed  to  take 
case  the  original  seizure  has  been  justified  of  his  own  property,  in  making  the  do- 
by  the  condemnation  of  part  of  the  car^o.  posit.  But,  nnless  he  knew  the  nabita  of 
It  is  therefore  to  be  considered  as  a  justi-  the  bailee,  or  could  be  fairly  presumed  to 
fiable  seizure,  in  which  all  that  the  law  trust  to  such  care  as  the  bailee  might  use 
requires  of  the  captor  is,  that  he  should  be  about  his  own  property  of  a  like  nature, 
held  responsible  for  due  diligence.  But  there  is  no  ground  to  say  that  be  has 
on  questions  of  this  kind  there  is  one  po-  waived  his  right  to  demand  reasonable 
sition  sometimes  advanced,  which  does  diligence.  Why  should  not  the  rule  of 
not  meet  with  my  entire  assent,  namely,  the  civil  law  b0  applied  to  such  a  case  ? 
tlint  captors  are  answerable  only  for  such  LoLvb.  cuipcR  finis  est,  non  intdUgere  id  quod 
care  as  they  would  take  of  their  own  prop-  omnes  intelligunL"  Story  on  Bailm.  §  67. 
erty.  This  I  think  is  not  a  just  criterion  See  the  case  of  Wilson  v.  Brett,  11  M.  & 
in  such  case ;  for  a  man  may,  with  respect  W.  113. 
to  his  own  property,  encounter  risks  from        Iw)  Jones  on  Bailments,  4^. 


views  of  particular  advantage,  or  from* a        [x)  King  r.  Richards,  6  Whart  418. 
natural   disposition    of  rashness,  which        (y)  Rich  v.  Aldred  6  Mod.  216. 
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of  partition,  he  may  on  demand  restore  it  by  division  *araong 
them.  But  where  it  is  incapable  of  division  the  law  seems  to 
be  deficient.  The  ancient  action  of  detinue,  with  the  process 
of  garnishment,  would  have  settled  the  claim.  Kent  (z)  thinks 
equity  interpleader  adequate,  and  far  better;  as  it  certainly 
would  be  if  it  cc^Id  be  applied  to  the  question ;  but  this. 
Story  (a)  confines  to  cases  of  a  privity  between  the  parties,  as 
where  there  was  a  joint  bailmeAt,  or  joint  contract.  Upon  the 
whole  we  prefer  Kent's  opinion. 

The  duty  of  the  depositary  as  to  the  place  of  delivery  has 
been  much  questioned.  But  it  may  be  considered  as  settled  in 
this  country,  that  a  bailee,  bound  to  deliver  goods  on  demand, 
discharges  his  obligation  by  delivering  or  tendering  them  where 
they  are,  or  at  his  own  residence  or  place  of  business ;  (b)  but 
the  demand  may  be  made  on  him  elsewhere,  (c) 

It  is  sometime:^  said  that  a  depositary  has  a  special  property 
in  the  deposit ;  but  this  is  perhaps  inaccurate,  (d)  He  has  the 
right  of  possession,  but  not  the  right  of  property;  and  may 
therefore  maintain  trover^  for  which  possession  is  enough ;  (e) 
but  not  replevin,  because  that  action  requires  property  in  the 
{plaintiff.  (/) 

{z)  2  Kent's  Com.  567.  were  so  in  the  custody  of  the  plaintiff,  the 

^     (a)  Story  on  Bailments,  ^112.  defendant,  as  depntv  sheriff,  attached  them 

(6)  Scott  V,  Crane,  1  Conn.  255  ;  Sling-  as  the  property  of  Lucas.    Upon  these 

erland  v.  Morse,  8  Johns.  474.  facts  the  court  ndd  that  the  plaintiff  could 

(c)  Higgins  v.  Emmons,  5  Conn.  76;  not  recover.     Parsons,  C.  J.,  said :"  Upon 

Danlap  v.  Hunting,  2  Denio,  643.  these  facts  we  are  to  decide  whether  the 

((/)  Hartop  27.  Hoare,  3  Atk.  44  ;  Story  property  of  the  goods,  so  that  he  might 

on  Bailments,  §  93,  ei  seq,  lawfully  replevy  them,  was  in  the  plaintiff. 

(e)    Sutton  V,  Buck,  2   Taunt.  302 ;  Trover  may  be  maintained  by  him  who 

Burton  t\  Hughes,  2  Bing.  173.     See  also  has  the  possession;  but  replevin  cAnnot 

Webb  V.  Fox,   7   T.   H.  391 ;  Giles  v.  bo  maintained  but  by  him  who  has  the 

Grover,  6  Bligh,  277.  property,  either  general  or  special.    Ad- 

(/)  At  least  such  is  the  law  in  Massar  mitting  the  commission,  and  the  proceed- 
chusetts.  Waterman  v.  Robinson,  5  Mass.  ings  under  it,  to  be  regular,  what  property 
303.  That  was  an  action  of  replevin.  It  had  the  plaintiff  in  the  goods  1  The  gen- 
appeared  that  the  goods  replevied,  on  the  eral  propertpr  was  in  the  commissioners 
20th  of  July,  1801,  belonged  to  one  Lucas,  until  the  assignment,  and  then  in  the  as- 
on  which  day  a  commission  of  banki*uptcy  signeo.  The  messenger,  if  any  person, 
issued  against  the  said  Lucas,  and  he  being  had  the  special  property,  and  not  .the 
declared  a  bankrupt,  by  a  warrant  from  plaintiff,  who  had  no  interest  in  the  goods, 
the  commissioners,  their  messenger  seized  out  merely  had  the  care  of  them  for  safe- 
the  goods  in. question,  caused  them  to  be  keeping.  If  his  possession  was  violated, 
appraised  and  inventoried,  and  on  the  28th  he  might  maintain  trespass  or  trover,  but 
day  of  the  same  July  delivered  them  to  ho  had  no  special  property,  by  which  he 
the  plaintiff,  taking  his  obligation  to  re-  could  maintain  replevin ;  in  which  the 
deliver  them  on  demand.   While  the  goods  question  is  not  of  possession,  but  of  prop- 
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One  cannot  be  made  a  depositary  against  his  will,  (g)  He 
must  consent;  but  the  consent  may  be  implied  or  inferred.  A 
pledgee,  holding  a  pledge  over  after  payment  of  the  debt,  is  a  , 
depositary.  One  finding  property  need  not  take  charge  of  it; 
if  he  chooses  to  do  so  he  becomes  a  depositary,  and  is  liable  for 
loss  from  gross  negligence,  (h)  and  may  *charge  the  owner  for 

crt3r,  althongh  possession  may  be  primd  nance  of  his  action.  Marow  then  prayed 
facie  evidence  of  property.  On  this  ground  farther  time,  and  said  that  as  he  was  then 
we  are  of  opinion  that  the  plaintiff  cannot  advised,  he  would  demur  upon  the  pica, 
maintain  this  action,  he  not  proving  that  Fineux,  C.  J.  And  you  will  not  bo  so 
either  the  general  or  special  property  was  well  advised  to  demur  upon  this  plea ;  but 
in  himself/'  So  in  the  c&se  or  Temple-  we  shall  be  as  well  advisod.  to  give  judg- 
man  v.  Case,  10  Mod.  24,  it  is  s<iid  that  a  ment  against  you."  , 
posseasory  right  is  sufficient  to  maintain  an  (g)  Lethbridge  v,  Phillips,  2  Stark, 
action  oi  trespass  or  case^  though  not  a  re-  544.  It  appeared  in  this  case  that  a  per- 
pUvin.  In  New  York,  on  the  other  hand,  son  of  the  name  of  Bernard,  being  dcsir- 
it  is  held  that  replevin  will  lie  in  favor  of  ous,  for  particular  reasons  of  his  own, 
a  depositary.  See  the  case  of  Miller  v.  that  tlie  defendant  should  see  a  picture 
Adsit,  16  Wend.  3S5.  And  the  court  belonging  to  the  plaintiff,  borrowed  the 
seem  to  have  entertained  a  similar  opinion  picture  of  the  plaintiff  for  the  purpom  of 
in  21  U.  7,  14  b,  pi.  23.  That  case  was  sending  it  to  the  defendant,  and  aiter- 
as  follows :  "In  replevin.  The  defendant  wards  delivered  it  to  a  son  of  the  delend- 
said  that  the  propeity,  &c.,  was  in  a  stran-  ant  to  bo  taken  to  the  defendant's  house, 
ger.  The  plaintiff  said  that  the  stranger  The  defendant's  son  accordingly  took  it 
delivered  mem  to  him  to  be  redeliver-  home, 'and  the  picture  was,  whilst  at  the 
ed,  and  before  any  redelivery  the  defendant  defendant's,  much  damaged  in  oonse- 
took  them.  Marow  said  that  he  would  quencc  of  having  been  placed  on  a  mantel- 
demur  upon  that  plea.  For  he  said  it  was  piece  near  a  stove.  It  appeared  that  the 
adjudged  in  a  book,  that  if  one  has  beasts  picture  had  been  sent  by  Bernard  to  the 
for  a  term  of  years,  or  to  manure  his  land,  defendant  without  any  request  on  the  part 
there  ho  shall  have  replevin.  And  the  of  the  latter,  and  without  any  previous 
reason  is,  he  has  a  qooa  propertu  for  the  communication  between  them  on  the  sub-, 
time  against  the  lessor ,  and  shall  have  cm  jcct.  Upon  these  facts,  Abbott,  C.  J.,  was 
action  against  him  if  he  retakes  them.  But  of  opinion  that  the  action  could  not  be 
where  he  cannot  Iiave  an  action  against  supported  ;  that  the  defendant  could  not, 
the  lessor,  it  seems  that  he  shall  not  have  without  his  knowledge  and  consent,  be 
replevin.  And  here  there  is  only  a  de-  considered  as  a  bailee  of  the  property.  In 
livery  to  redeliver  to  the  bailor,  so  that  he  some  instances,  he  said,  it  had  happened 
has  not  any  property.  For  if  one  takes  that  property  of  much  greater  value  than 
them  out  of  the  possession  of  the  bailee,  that  m  the  present  case  had  been  left  at 
the  bailor  shall  have  an  action  of  trespass,  gentlemen's  houses  by  mistake,  and  in 
and  if  he  recovers  by  this,  the  bailee  shall  such  cases  the  parties  could  not  be  eon- 
never  have  an  action  for  the  taking,  sidercd  as  bailees  of  the  property  without 
Wherefore,  &c.,  Fin&iXf   C.  J.     This  \s  their  consent. 

not  a  new  case.    For  a  case  similar  to  this        {h)  "  When  a  man  dotli  find  goods," 

has  been  several  times  adjudged  in  our  says  Lord  Coke,  "  it  hath  been  said,  and 

books ;  as  in  the  case  of  letting  beasts  for  so  commonly  held,  that  if  he  doth  dispos- 

a  term  of  years,  and  to  manure  land,  &c.  sess  himself  of  them,  by  this  he  shall  be 

And  in  the  case  hero  the  bailee  has  a  prop-  discharged ;  but  this  is  not  so,  as  appears 

eriu  against  eoery  stranger,  for  he  is  charge-  by  12  Ed.  4,  13,  for  he  which  finds  goods 

(Me  to  the  bailor.    And  therefore  it  is  rea-  is  bound  to  answer  him  for  them  who  hath 

fionable  that  he  should  recover  against  any  the  property ;  and  if  he  deliver  them  over 

stranger  who  takes  them  out  of  his  pos-  to  any  one,  unless  it  be  unto  the  right 

session.    Therefore,  when  the  plaintiff  has  owner,  he  shall  be  chaiged  for  them ;  for 

had  conveyed  to  him  such  special  prop-  at  the  firrt  it  is  in  his  election  whether  he 

erty,  it  seems  that  it  is  good  in  mainte-  will  teke  them  or  not  into  his  custody ; 
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necessary  expense  and  labor  in  the  care  of  it.  (i)  And  perhaps 
his  consent  may  be  absolutely  implied  when  the  property  is 
forced  into  his  care  by  extraordinary  exigencies,  as  by  fire  or 
shipwreck. 


SECTION    II. 

MANDATUM. 

When  the  commission  is  gratuitous,  there  also  the  transaction 
is  for  the  exclusive  benefit  of  the  bailor,  and  the  bailee  is  held 

only  for  gross  negligence.     In  deposit  the  safe-keeping  is  the 

but  when  ho  hath  them,  one  only  hath  defendant  refused  to  restore  it  without 
then  right  unto  them,  and  thereK)re  ho  payment  for  bis  trouble    and    expense, 
ought  to  keep  them  safely.    A  man,  there-  The  plaintiff  thereupon  brought  an  action 
fore,  which  finds  goods,  if  he  be  wise,  will  of  trover ;  and  the  couit  hdd  that  the  de- 
then  search  out  the  right  owner  of  them,  fendant  had  no  lien  upon  the  timber,  and 
and  so  deliver  them  unto  him.     If  the  that  the  action  was  maintainable.    Lord 
owner   comes  unto  him,  and    demands  Chief  Justice  Eyre,  however,  intimated, 
them,  and  he  answers  him  that  it  is  not  in  the  course  of  his  judgment,  that  the  de- 
known  unto  him  whether  he  be  the  true  fendant  might  recover  for  his  trouble  and 
owner  of  the  goods  or  not,  and  for  this  expense  in  some  form  of  action.    After 
cause  he  rofuscth  to  deliver  them ;  this  re-  declaring  that  the  common  law  gdve  the 
fusal  is  no  conversion,  if  he  do  keep  them  defendant  no  lien  in  such  a  case,  and  that 
for  him.''    Isaac  v.  Clark,  2  Bulst.  306,  this  case  could  not  be  likened  to  a  case  of 
312.    The  finder  of  property,  for  which  a  salvage,  he  said :  "  It  is,  therefore,  a  case 
specific  reward  has  been  oiRsred,  has  a  of  mere  finding,  and  taking  care  of  the 
lien  upon  it  for  the  payment  of  the  amount  thing  found  (I  am  willing  to  agree)  for 
of  the  reward.     Wentworth  v.  Day,  3  the  owner.    This  is  a  good  office  and 
Met.  352.    It  is  otherwise  if  the  oflfer  be  meritorious,  at  least  in  tlie  moral  sense  of 
merely  of  "  a  liberal  reward."    Wilson  v.  the  word,  and  certainly  entitles  the  party 
Gnyton,  8  Gill,  213.  —  If  a  person  finds  to  some  reasonable  recompense  from  the 
property,  which  another  has  cast  away  bounty,  if  not  from  the  justice  of 'the 
and  abandoned  as  entirely  worthless,  he  owner;  and  of  which,  if  it  were  refused,  a 
may  hold  it  against  the  original  owner,  court  of  justice  would  go  as  far  as  it  could 
McGoon  V,  Ankeny,  11  111.  558.  go  towards  enforcing  the  payment."    The 
(i)  So  said  in  Story  on  Bailments,  §  Teamed  reporter,  in  a  note  to  this  passage, 
121,  a,  but  it  seems  never  to  hav^'been  says :  "  It  seems  probable  that  in  such  a 
'expressly  adjudged.      The    case   which  case,  if  any  action  could  be  maintained,  it 
comes  nearest  to  it  is  that  of  Nicholson  v.  would  be  an  action  of  asiumpsit  for  work 
Chapman,  2  11.  Bl.  254.    In  this  case  a  and  labor,  in  which  the  court  would  im- 
qnantity  of  timber  belonging  to  the  plain-  ply  a  special  instance  and  request,  as  well 
tiff  was  placed  in  a  dock  on  the  bank  of  a  as  a  promise.     On  a  quantum  meruit,  the 
navigable  river,  and  being  accidentally  reasonable  extent  of  the  recompense  would 
loosened,  was  carried  by  the  tide  to  a  con-  come    properly  before    the  jury."    See 
siderablo  distance,  and  left  at  lo\v  water  Baker  v.  Hoi^^,  3  Barb.  113,  7  id.  303. 
upon    a   towing-path.      The    defendant,  It  might  be  found  somewhat  difficult,  how- 
finding  it  in  that  situation,  voluntarily  ever,  on  technical  grounds,  to  support 
conveyed  it  to  a  place  of  safety,  beyond  such    an   action.    See   Bartholomew  v. 
the  reach  of  the  tide  at  high  water ;  and  Jackson,  20  Johns.  28.    See  also  ante,  p. 
when  the  plaintiff  afterwa^  sent  to  de-  371,  n.  (6). 
mand  the  timber  to  be  restored  to  him,  the 
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principal  matter ;  in  mandate,  the  work  to  be  done  •with  or 
about  the  thing.  Hence  the  first  is  said  to  lie  in  custody,  the 
second  in  feasance. 

The  cases  are  not  very  numerous,  either  as  to  deposit  or 
mandate.  Perhaps  because  both  are  gratuitous ;  and  it  is  not 
often  that  persons  undertake  to  do  any  thing  of  importance  for 
another  without  compensation. 

The  name  mandatum  was  first-  used  in  England  by  Bracton, 
who  borrowed  it  from  the  civil  law ;  afterwards  the  word  com- 
mission was  commonly  used  ;  but  in  recent  times  this  is  gener- 
ally applied  to  dealings  with  factors,  brokers,  &c.,  for  compen- 
sation, or  to  the  compensation  itself;  and  Sir  Wm.  Jones 
returned  to  Bracton's  word,  which  has  since  been  generally 
used. 

It  is  an  important  and  difficult  question,  what  is  the  ground 
of  the  obligation  of  any  party,  who  undertakes  graiuUously  to 
do  any  thing  in  relation  to  any  goods.  Sir  William  Janes  says 
he  is  bound  to  do,  and  is  responsible  for  not  doing,  (j)  But  an 
examination  of  the  cases  would  lead  to  a  distinction  not  always 
regarded.  If  one  has  property  intrusted  to  him,  in  order  that 
he  may  do  something  in  or  about  or  with  that  property,  if  he 
accepts  the  property  and  the  trust,  this  is  a  contract  on  a  con- 
sideration ;  and  he  is  liable  in  an  action  ex  contractu  for  any 
failure  in  the  discharge  of  his  obligation.  But  if  one  be  re- 
quested to  do  something  in  relation  to  certain  property,  which 
is  not  put  into  his  possession,  nor  any  consideration  paid  him, 
although  he  undertake  to  do  what  is  requested,  he  is  under  no 
obligation  ;  there  is  no  contract,  because  no  consideration.  He 
is  therefore  not  liable  for  not  doine ;  but  if  he  begins  to  do, 
that  is,  enters  upon  the  execution  oi  his  agency,  (for  it  is  that 
rather  than  a  mandate  at  common  law,)  and  then  fails  to  do 
what  he  undertakes  to  do,  he  is  liable  for  malfeasance ;  but 
only  in  an  action  ex  delicto,  and  not  ex  contractu,  (k)     The  case 

{j)  Jones  on  Bailments,  56.     Ho  bor-  Quod  mandatum  suiceperit,  tenetur,  etsi  non 

rows  this  principle  from  the  civil  law.  ^essisset.'' Balfet;.  West,  22E.L.  &£.d06. 

By  that  law  he  might  accept  or  refuse  a  (k)  Xfilkinson  v.   Coverdalc,   I    £sp. 

mandate  ;  but  having  accepted,  must  per-  74  ;    French  v.  Reed,   6    Binney,  308 ; 

form.     "  Liberum  est^  manaatum  non  susci'  Seller  v.  Work,  1  Marsh,  on  Insurance, 

p&re.    Si  eusceptum  non  unpleverit,  tenetur.  299. 
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of  Thorne  v,  Deas,  (Z)  in  fact  •rests  upon  this  distinction,  and  is 
therefore  properly  decided  ;  bat  it  is  treated  as  a  case  of  raan* 
date,  and  an  elaborate  examination  of  authorities  leads  the 
learned  court  to  the  rule  that  no  mandatary  is  liable,  unless  he, 
in  addition  to  his  acceptance  of  the  property  and  the  trust, 
enters  upon  an  execution  of  it,  and  then  fi^ils  therein.  This 
rule,  as  applicable  to  the  mandatary  properly  so  called,  admits 
of  much*doubt,  although  we  acknowledge  that  the  question  is 
encumbered  with  some  difficulties. 

It  has  indeed  been  very  strenuously  insisted  upon  in  several 
instances,  by  able  and  learned  writers,  that  mandates  and  de- 
posits are  not  contracts  ;  and  that  the  liability  of  bailees  of  this 
class  rests  wholly  upon  the  ground  of  tort.  K  this  were  to  be 
taken  as  the  true  rule  of  law,  it  might  occasion  serious  incon- 
venience. For  it  is  doubtful  whether  gratuitous  bailees  could 
be  made  liable  in  tort  in  several  cases  to  which  it  has  generaUy 
been  supposed  that  their  liability  extended.  But  we  think 
there  is  no  insuperable  objection  to  considering  mandates  and 
deposits  as  contracts,  and  enforcing  the  obligations  arising  out 
of  them  by  the  action  of  assumpsit  It  is  obvious  that  the  only 
objection  to  so  considering  them  is  the  alleged  want  of  a  suffi- 
cient consideration.  But  we  regard  it  as  well  settled  by  the 
authorities,  that  the  delivery  and  acceptance  of  the  goods  con-^ 
stitute  a  sufficient  consideration,  (w)     Nor  do  we  regard  it  as 

(/)  4  Johns.  84.    See  tn/ra,  p.  586,  n.  Brigges,  bat  at  the  same  time  said  that 

(o).  that  case  was  erroneously  reversed.    Af- 

(m)  This  was  adjudged  for  the  first  terwards,  in  21  Jac.,  the  same  point  arose 

time,  we  believe,  in  the  King's  Bench,  in  again  in  the  case  of  Wheatley  v.  Low, 

44  Eliz.  in  the  case  of  Riches  v.  Brigges,  Cro.  Jac.  668.    In  this  case  the  plaintiff 

Yelv.  4,  Cro.  Eliz.  883.    In  that  case  the  declared  that  whereas  he  was  obliged  to 

plaintiff  declared  that  in  consideration  ho  J.  S.  in  forty  pounds  for  the  payment  of 

nad  delivered   to  the  defendant   twenty  twenty  pounds ;  and  the  bond  being  for- 

quarters  of  wheat,  the  defendant  promised  feited,  he  delivered  ten  pounds  to  the  de- 

upon  request  to  deliver  the  same  wheat  fendant,  to  the  intent  he  should  pay  it  to 

again  to  the  plaintiff.    And  this  was  ad-  J.  S.  in  part  of  payment  sine  uUa  mora ; 

judged,  on  a  roo'tion  in  arrest  of  judgment,  that  in  consideration  thereof  the  defendant 

to  be  a  good  consideration.    But  the  case  assumed,    &c.    The    defendant    pleaded 

is  said  to  have  been  afterwards  reversed  non-assumpsiij  and  a  verdict  having  been 

in  the  Exchequer  Chamber.    The  same  found  for  the  plaintiff,  it  was  moved  in 

point  arose  a^cain  in  2  Jac,  in  the  case  of  arrest  of  judgment  that  this  was  not  any 

Game  v.  Uarvio,  Yelv.  50,  and  in  6  Jac.  consideration,  l)ecau8e  it  was  not  alleged 

in  the  case  of  Pickas  v.  Guile,  Yelv.  128.  that  he  delivered  it  to  the  defendant  upon 

In  both  of  those  cases,  the  Court  of  King's  his  request ;  and  the  acceptance  of  it  to 

Bench  followed  the  decision  of  the  £x-  deliver  to  another  sine  mora  could  not  be 

chequer  Chamber,  reversing    Riches   v.  any  benefit  to  the  defendant  to  charge  him 
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an  unreasonable  doctrine  •upon  principle.     It  is  true  that  the 
bailee  does  not  ordinarily  derive  any  benefit  from  such  a  trans- 

with  this  promise.  Sed  non  allocatur;  of  the  defendant  to  his  correspondents  in 
for,  since  he  accepted  t^is  money  to  de-  the  sale  of  it.  The  two  cases  were  sent  to 
liver,  and  promised  to  deliyer  it,  it  was  a  the  defendant's  house,  with  bills  of  par- 
good  consideration  to  charge  him.  This  eels ;  and  he,  to  save  the  expense  and 
judgment  was  affirmed  ii}  the  Exchequer  trouble  of  a  double  entry  at  the  custom* 
Chamber  on  a  writ  of  error.  This  case  house,  voluntarily  and  without  any  corn- 
was  sanctioned  to  the  fullest  extent  by  pensation,  by  agreement  with  Goodwin, 
Lord  ndt,  in  Coggs  v.  Bernard.  He  made  one  entry  of  both  the  cases,  but  did 
there  says  :  "  There  has  been  a  question  it  under  the  denomination  of  wrought  lea- 
made,  I?  I  deliver  goods  to  A,  and  in  con-  ther,  instead  of  dressed  feather,  which  it 
sideration  thereof  he  promise  to  redeliver  ought  to  have  been.  In  consequence  of 
them,  if  an  action  will  lie  for  not  redeliv-  this  mistake,  both  cases  were  seized,  and 
ering  them ;  and  in  Yelv.  4,  judgment  this  action  was  brought  by  the  assignees 
was  ^iven  that  the  action  would  lie.  But  of  Goodwin,  to  recover  the  value  of  the 
that  judgment  was  afterwards  reversed,  leather  which  he  had  prepared  on  his  own 
and,  according  to  that  reversal,  there  was  account.  The  first  count  in  the  declacm- 
judgmcnt  afterwards  entered  for  the  dc-  tion  stated  that  the  bankrupt  before  his 
fendant  in  the  like  case.  Yelv.  128.  But  bankruptcy  was  possessed  of  a  quantity  of 
those  cases  were  grumbled  at,  and  the  re-  leather,  which  he  designed  to  export  to 
versal  of  that  judgment  in  Yelv.  4,  was  the  island  of  Madeira,  for  which  purpose 
said  by  the  judges  to  be  a  bad  resolution,  it  was  necessary  that  a  proper  entry  of  it 
and  the  contrary  to  that  reversal  was  af-  should  be  made  at  the  custom-house ; 
terwards  most  solemnly  adjudged  in  2  that  the  defendant,  in  consideration  that 
Cro.  667,  Tr.  21,  Jac.  1,  in  the  King's  the  bankrupt  would  permit  him  to  enter 
Bench,  and  that  judgment  affirmed  upon  the  said  leather  at  the  custom-house,  un- 
a  writ  of  error.  And  yet  there  is  no  dertook  to  enter  it  under  a  right  denomi- 
benefit  to  the  defendant,  nor  no  consider-  nation ;  that  the  bankrupt  confiding  in 
ation,  in  that  case,  but  the  having  the  the  undertaking  of  the  defendant,  did  pa- 
money  in  his  possession,  and  being  trusted  mit  him  to  enter  it  at  the  custom-house 
with  It,  and  yet  that  was  held  to  be  a  good  for  exportation;  that  the  defendant  did 
consideration.  And  so  a  bare  being  not  enter  it  under  a  right  denomination, 
^^rustcd  with  another  man's  goods  must  b^  but,  on  the  contrary,  made  an  entry  of  it 
taken  to  be  a  sufficient  consideration,  if  under  a  wrong  denomination,  by  means 
the  bailee  once  enter  upon  the  trust,  and  whereof,  &<;.  If  there  can  be  any  possible 
take  the  goods  into  his  possession."  doubt  whe^er  this  count  is  wholly  in  a»- 
Wheatley  v.  Low,  has  always  been  con-  sumpsit,  it  may  be  observed  that  it  was 
sidered  as  good  law  from  that  time  to  this,  joined  with  a  count  for  goods  sold  and  de- 
We  are  not  aware  that  any  adjudged  case  livered,  and  a  count  on  a  quaniian  meruit, 
has  cast  any  doubt  upon  it,  at  least  so  far  In  the  case  of  Whitehead  v.  Grcetham, 
as  the  point  in  question  is  concerned.  On  McClel.  &  Y.  205,  in  the  Exchequer 
the  other  hand,  there  are  numerous  cases  Chamber,  the  declaration  stated  that 
in  which  assumpsit  has  been  sustained  on  whereas  the  plaintiff,  at  the  special  in- 
no  other  consideration  than  what  existed  stance  and  request  of  the  defendant,  ns 
in  that  case.  Thus,  in  the  case  of  Stiiells,  taincd  and  employed  the  defendant  to  lay 
assignee  of  Goodwin,  v.  Blackbume,  I  H.  out  a  certain  sura  of  money  for  the  plain- 
Bl.  158,  the  defendant,  who  was  a  general  tiff,  in  the  purchase  of  an  annuity,  to  be 
merchant  in  London,  having  received  well  and  sufficiently  secured,  he  the  said 
orders  from  his  correspondent  in  Madeira  defendant  undertooK  to  use  due  and  suffi- 
to  send  thither  a  quantity  of  leather  cut  cicnt  care  to  lay  out  the  said  sum  of 
out  for  shoes  and  boots,  employed  Good-  money  in  the  purchase  of  an  annuity,  the 
win,  the  bankrupt,  who  was  a  shoemaker,  payment  whereof  should  be  well  andsnffi- 
to  execute  the  order.  Goodwin  accord-  cicntly  secured ;  and  the  said  plaintiff  in 
ingly  prepared  the  leather  for  the  defend-  fact  saith,  &c.  Judgment  having  been 
ant,  and  at  the  same  time  prepared  an-  given  for  the  plaintiff  in  the  King's  Bench, 
other  i)arcel  of  the  same  kind  of  leather  on  a  writ  of  error  was  brought,  and  the  error 
his  own  account,  which  he  packed  in  a  relied  on  was,  tha't  no  sufficient  considcra- 
separate  case,  to  be  sent  to  Madeira  on  a  tion  appeared  on  the  face  of  the  declara- 
venture,  requesting  the  recommendation  tion.    The  ground  relied  on,  however,  by 
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action;  but  this  is  not  •necessary  in  order  to  constitute  a  good 
consideration.  It  is  sufficient,  if  an,  injury  accrues  or  may 
accrue  to  the  bailor,  or  if  he  parts  with  a  present  right.  That 
such  is  the  case,  it  would  seem  that  there  could  be  no  doubt. 
He  intrusts  his  goods  to  the  bailee,  and  thereby  renders  them 
liable  .to  be  lost  or  injured.  He  parts  with  his  present  control 
over  them,  and  perhaps  renders  himself  unable  to  give  the  trust 
to  any  one  else,  or  to  execute  it  himself. 

But  although  it  thus  appears  that  gratuitous  bailees  may  be 
made  liable  ex  contractu^  if  they  have  not  performed  their  con- 
tract, it  is  obvious  that  they  may  also  be  made  liable  ex  delicto^ 
if  they  have  committed  a  tort  upon  the  property  intrusted  to 
them.  And  it  is  in  reference  to  their  liability  ex  delicto  that  the 
distinction,  which  has  occasioned  so  much  discussion  in  our 
books,  between  non-feasance  and  misfeasance,  becomes  impor- 
tant. It  seems  sometimes  to  have  been  supposed  that  this  dis- 
tinction •has  reference  to  their  liability  ex  contractu;  that  a 
mandatary  does  not  incur  any  obligation  ex  contractu  until  he 
enters  upon  the  execution  of  his  trust,  but  that  he  does  incur 
such  obligation  when  he  enters  upon  the  trust,  and  fails  to  go 
through  with  it  or  does  it  badly ;  and  that  if  the  mere  delivery 
of  the  goods  imposes  such  obligation,  it  is  not  on  the  ground 

Tindal,  for  the  plaintiff  in  error,  was,  not  the  mere  delivery  of  the*  article  is  abun- 
that  the  intrusting  the  defendant  with  the  dant  consideration.  There  the  considera- 
money  was  not  a  sufficient  consideration,  tion  was  the  delivery  of  brandy.  The 
but  that  it  did  not  sufficiently  appear  from  same  consideration  exists  here,  because 
the  declaration  tliat  that  was  the  consider-  money  was  delivered.  It  is  said  it  does 
ation  of  the  defendant's  promise.  He  not  appear  that  the  delivery  was  the  con- 
said  :  "  It  was  essential  to  the  establish-  sideration  of  the  defendant*s  promise, 
ment  of  his  case  that  the  moving  ciiuse  of  But  the  mpney  was  delivered  by  the  plain- 
the  defendant's  promise  was  the  plaintiff's  tiff's  hand  to  the  defendant,  which,  in  law, 
having  intrusted  him  with  this  money  to  raises  a  responsibility  in  the  defendant  for 
lay  out,  and  there  is  nothing  in  the  count  its  application ;  and  when  that  fact  is 
in  question  to  show  that."  Sed  non  alio-  found  by  the  jury,  and  that  immediately 
ca/wr,  for  per  Best,  C.  J.,  delivering  the  after  a  promise  was  made  by  the  defend- 
judgment  of  the  court :  "  The  count  has  ant  to  the  plaintiff,  must  it  not  be  taken 
averred  that  the  plaintiff,  at  the  defend-  that' the  promise  was  in  consideration  of 
ant's  request,  retained  the  defendant  to  the  delivery  1 "  The  case  of  Doorman  r. 
lay  out  a  sum  of  money  in  the  purchase  Jenkins,  2  Ad.  &  El.  256,  is  equally  in 
of  an  annuity,  and  delivered  him  £700  point.  That  was  an  action  of  assumpsit, 
for  that  purpose;  and  that  the  defendant  and  the  declaration  was  very  similar  to 
undertook,  and  faithfully  promised  the  those  that  we  have  already  considered, 
plaintiff,  to  use  due  and  sufficient  care  to  and  no  objection  taken  to  it.  See  also 
advance  and  lay  out  that  money  in  the  Shillibecr  v.  Glyn,  2  M.  &  W.  143  ;  Rut- 
purchase  of  an  annuity,  the  payment  gers  v.  Lucet,  2  Johns.  Cas.  92 ;  Robin- 
whereof  should  bo  well  and  sufficiently  son  v.  Threadgill,  13  Ired.  39.  And  sec 
secured.    Coggs  'v.  Bernard  decides  that  cmtCf  p.  372. 
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that  such. delivery  with  the  acceptance  constitates  a  good  con- 
sideration, but  on  the  ground  that  it  amounts  to  a  part  execu- 
tion of  the  trust  This,  however,  we  must  regard  as  erroneous. 
It  is  very  difficult  to  understand  how  a  man  can  become 
liable  ex  contractu  for  not  completing  a  work  which  he  has  be- 
gun, when  he  was  under  no  legal  obligation  to  begin  it»  But 
when  we  consider  the  distinction  between  non-feasance  and  mis- 
feasance in  reference  to  liability  in  tort,  it  becomes  very  intelli- 
gible, (w)      The   common    law   looks   upon   an   injury    which 


(n)  The  position  which  wc  have  cndcav-  it  is  a  distinction  that  cannot  avail  the  de* 
ored  to  maintain,  that  the  distinction  be-  fcndant  in  error.  His  action  was  assnmp- 
tween  misfeasance  and  non-feasance  has  c:c-  sit,  founded  upon  the  breach  of  certain 
closive  reference  to  liabilitj  sounding  in  promises  alleged  to  have  been  made  upon 
tort,  is  fully  supported  hj  the  case  of  Ben-  certain  considerations.  The  very  gist  of 
den  V.  Manning,  2  New  Hamp.  289.  It  the  action  was  the  breach  of  a  valid  con- 
was  an  action  of  assumpsit  against  a  tract.  But,  if  the  promises  were  made 
tailor  for  making  a  coat  m  an  unskilful  without  consideration,  they  were  mere  nwls 
and  improper  manner,  which  he  had  con-  pactay  and  no  action  could  be  maintained 
tracted  to  make  in  a  skilful  and  proper  upon  them.  And  if  the  consideratioQ 
manner.  The  consideration  for  the  prom-  alleged  were  not  proved,  the  action  was 
ise  laid  in  tiio  declaration  was  a  certain  not  supported.  But  if,  instead  of  assump- 
snm  of  money  in  that  behalf  paid.  At  sit,  a  special  action  npon  the  case  had 
the  trial,  the  defendant  objected  that  there  been  brought  for  mi9feasance\  it  b  very 
was  no  evidence  to  prove  the  considera-  clear  that  no  consideration  need  have  boon 
tion  so  laid.  The  court  instructed  the  alleged  or  proved.  The  cist  of  such  aa 
jury  that  the  evidence,  if  believed,  was  suf-  action  would  have  been  the  mhfiaaanott 
ficient  to  prove  the  consideration  alleged,  and  it  would  have  been  wholly  immaterial 
and  the  jur\'  having  returned  a  verdict  for  whether  the  contract  was  a  valid  one  or 
the  plaintiff,  the  defendant  filed  a  bill  of  not.''  Sec  also  EUee  v.  Gdtward,  5  T.  R. 
exceptions,  and  brought  a  writ  of  error.  143,  which  substantiklly  recognizes  the 
And  the  court  having  decided  that  there  same  distinction.  —  If  our  positions  an 
was  no  evidence  to  prove  the  considera-  correct,  it  follows  that  in  all  cases  of 
tion  alleged,  the  defendant  in  error  con-  proper  mandate,  that  is,  where  pro})ertyis 
tended  that  the  action  might  be  supported  intrusted,  the  bailor  may  have  two  reme- 
on  the  ground  of  a  misfeasance.  But  dies  for  any  injnry  done  him  by  the 
Richardson  J  C.  J.,  said :  "  It  has  been  con-  Imilee.  He  may  have  an  action  "of  as- 
tended  on  the  part  of  the  defendant  in  sumpsit  for  a  breach  of  contract  on  the 
error  that  Uiis  action  is  brought  to  recover  part  of  the  bailee ;  or  if  the  conduct  of  the 
damages,  not  for  a  mere  non-feasance^  but  bailee  amounts  to  an  actionable  tort,  the 
for  a  misfeasance^  and  therefore  it  was  un-  bailor  may  waive  the  contract,  and  bring 
necessary  to  allege  or  prove  a  considera-  an  action  sounding  in  tort.  On  the  other 
tion.  It  is  very  clear  that  no  man  can  be  hand,  in  cases  of  mere  gratuitous  agcncv, 
liable  for  the  mere  non-performance  of  a  where  no  property  is  mtmsted,  the  only 
promise  made  without  consideration ;  of  remedy  which  the  principal  can  have 
course,  when  an  action  is  brought  to  re-  against  the  agent  is  by  an  action  ex  cMicto, 
cover  damages  for  the  non-performance  of  And  if  the  agent  has  committed  no  act 
a  contract,  a  consideration  mnst  be  alleged  which  amounts  to  an  actionable  tort,  the 
and  proved.  But  when  one  man  does  an-  principal  is  without  remedy.  It  should 
other  an  injury,  by  unskilfully  and  im-  oe  observed,  however,  that  the  delivery  of 
properly,  doing  what  he*  had  promised  to  a  letter  to  be  carried  from  place  to  place, 
do,  an  action  may  be  maintained  to  re-  or  the  delivery  of  a  promissory  note  or 
cover  the  damage  although  there  was  no  bill  of  exchange  for  the  purpose'of  colleo 
consideration  for  the  promise.  The  rea-  tion  would  probably  be  held  to  be  proper 
son  of  this  distinction  is  very  obvious,  but  mandates,  and  the  bailee  in  such 
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accrues  from  mere  non-feasance  as  too  remote  to  lay  the  founda- 
tion for  an  action  of  tort;  for  this  purpose  it  requires  that  the 
injury  should  be  the  direct  and  immediate  consequence  of  the 
conduct  complained  of.  (o) 

A  mandatary,  as  we  have  already  intimated,  is  generally 
bound  to  exercise  only  slight  diligence,  and  is  responsible  only 
for  gross  neglect,  (p)    The  parties  may,  however,  vary  'the  terms 


would  be  held  liable  ex  contractu.    Robin-  52,  62.    Mr.  Justice  Ston/  is  of  opinion 

son  V,  Thrcadgill,  13  Iro.  L.  41.     The  that  there  is  no  fonndntion  for  this  dis- 

liability  of  banks  for  due  dilijjcnce  in  the  tinction  in  the  Roman  law,  and  there  cer- 

collcction  of  negotiable  paper  intrusted  to  tainly  is  none  in  our  law.     On  the  other 

them  for  that  purpose,  seems  to  rest  upon  hand,  the  rule  is  perfectly  established  with 

this  principle.     See  Smedcs  r.  The  Bank  us  that  the  same  degree  of  diligence  is  rc- 

of  Utica,  20  Johns.  .372,   3   Cow.   062 ;  quired  in  cases  of  mandate,  whether  it  be 

Bank  of  Utica  v.  McKinstcr,  1 1  Wend,  to  carry  or  to  perform  a  icork^  as  in  cases  of 

473 ;  Mechanics  Bank  t*.  Merchants  Bank,  deposit.     This   was   very   authoritatively 

6  Met.  13.     Chancellor  Kait  says :  "  Re-  declared  in  the  ctise  of  Shiclls  r.  Black- 

ociving  a  letter  to  deliver,  or  money  to  bume,  1  11.  Bl.  168,  the  facts  of  which  arc 

Lord  Lmtqh' 

[  agree  with 

i'here  a  bailee 

itously,  becomes  responsible  for  damages  undertakes  to  perform  a  gratuitous  act, 

resulting  from  his  negligence.     The  deliv-  from  which  the  bailor  alone  is  to  receive 

ery  and  receipt  of  the  letter,  money,  or  benefit,  there  the  bailee  is  only  liable  for 

note,  creates  a  sufficient  consideration  to  gross   negligence ;   but  if  a  man  gratui- 

support  the  contract,  and  is  a  part  execu-  tously  undertakes  to  do  a  thing  to  the  best 

tion  of  it."     See  2  Kent,  Com.  571,  n.  a.  of  his  skill,  where  his  situation  or  profes- 

(o)  See  Salem  Bank  v.  Gloucester  Bank,  sion  is  such  as  to  imply  sicill,  an  omission 

17  Mass.  1,  30.    The  leading  case  on  thb  of  that  skill  is  imputable  to  him  as  gross 

point  in  this  country  is  Thome  r.  Dcas,  negligence.     If  in  this  case  a  ship-broker, 

4  Johns.  84,  already  referred  to.     In  that  or  clerk  in  tlie  custom-house,  had  under- 

caac  A  and  B  being  joint  owners  of  a  ves-  taken  to  enter  tlio  goods,  a  wrong  entry 

sel,  A  voluntarily  undertook  to  get  the  would  in  them  be  gross  negligence,  be- 

vesscl  insured,  but  neglected  to  do  so,  and  cause    their    situation    and    employment 

the  vessel  was  afterwards  lost.     The  court  necessarily  imply  a  competent  degree  of 

held  that  no  action  would  lie  against  A  knowledge  in  naaking  such  entries.     But 

for  the  non-performance  of  this  promise,  when  an  application,  under  the  circum- 

though   B   sustained  a  damage  tlicreby.  stances  of  this  case,  is  made  to  a  general 

Sec  also  Balfe  v.  West,  22  K.  L.  &  E.  merchant  to  make  an  entry  at  the  custom- 

506.  house,  such  a  mistake  as  this  is  not  to  be 

(p)  The  Roman  law  seems  to  have  l)cen  imputed  to  him  as  gross  negligence." 
different  in  this  respect.  By  that  law  See  also,  to  the  same  point,  Stanton  r. 
every  mandatary  seems  to  have  been  Bell,  2  Hawks,  145 ;  Beardslee  v.  Rich- 
bound  to  bestow  on  the  matter  with  which  ardson,  1 1  Wend.  25.  No  definite  rule 
he  was  charged  all  the  diligence  and  t^kill  can  be  laid  down  as  to  what  will  consti- 
which  the  improper  execution  of  it  re-  tute  gross  negligenco  in  each  particular 
quired.  See  Story  on  Bailments,  ^  173.  case.  For  this  purpose,  the  nature  and 
Sir  William  Jones  professed  to  follow  the  circumstances  of  the  case,  and  the  terms 
Roman  law  in  this  respect,  bnt  attempted  of  the  contract,  must  be  carefully  attended 
to  make  a  distinction  between  a  mandate  to.  In  the  case  of  Fellowes  v.  Gordon,  8 
to  carry  and  a  mandate  to  perform  a  work,  B.  Monr.  415,  theplaintitf,  being  indebted 
holding  that  the  rule  did  not  apply  to  the  to  the  defendant  and  holding  a  note 
former,  and  that  mandataries  of  that  class  against  the  owners  of  a  certain  steamer, 
were,  like  depositaries,  liable  only  for  delivered  the  note  which  he  so  held  to  the 
gro88  negligence.    Essay  on  Bailments,  defendant  to  be  collected  through  a  certain 
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of  the  contract  at  their  pleasure  by  a  special  agreement*  So  a 
mandatary  may  impose  upon  himself  an  additional  degree  of 
liability  by  his  interfering  with  the  property  committed  to  his 
charge,  by  which  its  custody  is  *rendered  more  insecure,  (q)  So 
it  may  be  gathered  from  the  cases,  and  from  obvious  reasons, 
that  where  the  work  to  be  done  requires  peculiar  skill  and  care, 
and  the  mandatary  undertakes  it  in  such  way  as  to  be  bound 
to  go  through  with  it,  the  want  of  the  required  skill  and  care 
would  be  negligence  enough,  (r)     Indeed,  it  would  be  in  that 

house  at  New  Orleans,  with  which  the  de-  promissory  note  was  delivered  to  the  de- 
fendant, who  had  a  house  at  Louisville,  fendant,  on  his  voluntarily  undenakiog, 
was  connected,  the  proceeds  to  be  applied  without  reward,  "  to  secure  and  take  care 
to  the  payment  of  the  defendant's  demand,  of  it,"  it  was  held,  that  he  was  not  lx>und 
When  the  note  was  delivered,  the  plaintiff  to  take  any  active  measures  to  obtain 
informed  the  defendant  that  the  solvency  security,  but  was  simply  bound  to  keep  the 
of  the  boat  and  owners  was  doubtful,  and  note  carefully  and  sccurch*,  and  re<.'eive 
that  the  only  probable  means  of  saving  the  money  duo  thereon  'when  oftered. 
the  claim  was  to  attach  the  boat  at  New  Shaw,  C.  J.,  remarked :  "  The  term  to 
Orleans  on  her  first  arrival  there  after  the  *  secure  '  may  be  deemed  ambiguous, 
note  became  due,  unless  the  note  should  meaning  either  to  obtain  security,  or  to 
be  paid.  The  note  was  sent  by  the  do-  keep  securely ;  but  associated  with  the 
fendant  to  the  house  at  New  Orleans,  by  words  *  take  care  of,*  and  being  a  gratui- 
which  it  was  presented,  and  payment  do-  tous  undertaking,  we  do  not  underiitand 
manded,  on  the  first  arrival  of  the  boat  at  that  the  defendant  was  to  take  actl%'C 
that  city,  but  on  payment  of  $100,  (one  measures  to  obtain  security,  but  simply  to 
sixtii  only  of  the  debt,)  the  boat  was  per-  keep  the  note  carefully  and  securely,  and 
mitted  to  depart,  and  on  her  arrival  at  receive  the  money  due  thereon,  when 
Nashville  a  short  time  afterwards,  she  offered.  This  last  authority  and  duty 
was  attached  for  other  debts  and  sold,  be-  would  seem  to  result  from  the  custody  of 

fore  the  note  was  retumed  to  the  plaintiffs,  the  note The  law  has  endeavored 

for  an  amount  not  sufficient  to  pay  the  at-  to  make  a  distinction  in  the  degrees  of 
taching  creditors.  The  court  held  this  to  care  and  diligence  to  which  different  bail- 
be  a  breach  of  duty  for  which  the  defend-  ces  arc  bound ;  'distinguishing  l)eiwccn 
ant  was  liable.  And  Marshall,  C.  J.,  gross  negligence,  ordinary  negligence,  and 
said:  "Regarding  the  houses  at  Louis-  slight  negligence;  though  it  is  often  dif- 
ville  and  New  Orleans  as  merely  gratuitous  ficult  to  mark  the  line  where  the  one  ends 
bailees,  still  having  undertaken  the  com-  and  the  other  begins.  And  it  must  be 
mission,  and  proceeded  in  its  execution,  often  left  to  the  jury,  upon  the  nature  of 
each  was  bound  to  proceed  with  reasonable  the  subjcct-matt«?r,  and  the  particular  cir- 
care  and  diligence  according  to  the  terras  cumstances  of  each  case,  with  suitable  re- 
of  the  mandate.  And  a  failure  in  the  per-  marks  by  the  judge,  to  say  whether  the 
formancc  of  this  obligation  was  a  breach  particular  ciLse  is  within  the  one  or  the 
of  duty,  for  which,  on  well-established  other."  See  also  Mechanics  &  Traders* 
principles,  the  delinquent  party  is  liable  in  Bank  v.  Gordon,  5  Louis.  Ann.  604. 
case  of  loss  produced  by  his  neglect.  A  (q)  Nelson  v.  Macintosh,  I  Starkie, 
bailee,  receiving  property  under  particular  237  ;  pradish  v.  Henderson,  I  Dane's 
directions  as  to  its  disposition,  impliedly  Abr.  310. 

undertakes  to  dispose  of  it  according  to        (r)    See  the  remarks  of  Lord  Txnigh- 

those  directions,  and  may  bo  made  liable  borough,  in  the  case  of  Shiells  r.  Black- 

for  the  loss  consequent  upon  his  failure  or  bume,  quoted  atjte,  p.  587,  n.  {p).    Mr. 

neglect  to  do  so,  and  especially  if  he  actu-  Justice  Htat/i  in  the  same  case  said :  *'  If 

ally  proceed  wixh  the  business*  committed  a  man  applies  to  a  sui^eon  to  attend  him 

to  him."    On  the  other  hand,  in  the  case  in  a  disorder,  for  a  reward,  and  the  sur- 

of  Whitney  v.  Lee,  8  Met.  91,  where  a  geon  treats  him  improperly,  there  is  gross 
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case  gross  *negligence.  But  it  niigbt  be  otherwise,  if  the  owner 
had  no  reason  to  believe  that  the  mandatary  possessed  skill  suf- 
ficient for  the  precise  purpose  for  which  he  w?is  employed ;  and 
certainly  would  be,  if  he  had  good  reason  to  know  that  he  had 
not  the  skill ;  as  if  he  gave  a  valuable  watch  to  be  repaired,  to 

neglig^cnce,  and  tho  siiiT^on  is  liable  to  an  sapposcs  the  exercise  of  a  pecaliar  kind  of 
action ;  the  surpeon  would  also  Ikj  liable  knowledge,  a  pei-son  who  would  accept 
for  such  ne^li<rcnce,  if  he  undertook  gratis  the  office  of  mandatary,  totally  i<^tiorant 
to  attend  a  sick  person,  because  his  Hitua-  of  tho  subject,  could  not  excuse  himself 
tion  implies  skill  in  surp^ery  ;  but  if  the  on  tho  p:round  that  ho  discharp:ed  his  trust 
patient  applies  to  a  man  of  a  different  em-  with  fidelity  and  care.  A  lawyer  who 
ployment  or  occupation,  for  his  gratuitous  would  undertake  to  perform  the  duties  of 
assistance,  who  cither  does  not  exert  all  a  physician ;  a  physician,  who  would  be- 
his  skill,  or  administers  improper  remedies  come  an  agent  to  carry  on  a  suit  in  a 
to  the  best  of  his  ability,  such  person  is  court  of  justice ;  a  bricMayer,  who  would 
not  liable."  But  even  a  mandatary  whose  propose  to  repair  a  ship,  or  a  landsman 
occupation  implies  peculiar  sUU,  is  not  who  would  embark  on  board  a  vessel  to 
required  to  exercise  the  greatest  amount  of  navigate  her,  may  be  presented  as  exam- 
skill;  if  he  exercises  such  skill  as  is  usa-  pies  to  illustrate  this  distinction.  But 
ally  exercised  l)y  members  of  his  profes-  when  tho  person  who  is  appointed  attor- 
sion,  it  is  sufficient.  The  law  upon  this  ney  in  fact  has  the  qualificatious  neccs- 
subject  is  admirably  stated  by  Mr.  Justice  sary  for  the  discharge  of  the  ordinary 
Porter^  in  the  case  of  Percy  v.  Millaudon,  duties  of  tho  trust  imposed,  we  are  of 
20  Maitin,  68,  75.  His  language  was  as  opinion  that  on  the  occun'ence  of  difficul- 
follows :  "  It  is  said  by  a  writer  of  great  ties  in  the  exercise  of  it,  which  offer  ortly 
authority,  [Pothier,]  who  treats  of  the  doc-  a  choice  of  measures,  the  adoption  of  a 
trine  of  mandate,  that  the  mandatary  can-  course  from  which  loss  ensues  cannot 
not  excuse  himself  by  alleging  a  want  of  make  tho  agent  responsible,  if  the  error 
ability  to  discharge  the  trust  undertaken,  was  one  into  which  a  prudent  man  might 
That  it  will  not  be  sufficient  for  him  to  have  fallen.  Tho  contrary'  doctrine  seems 
say  he  acted  to  the  best  of  his  ability,  be-  to  us,  to  suppose  the  i)Osscssiou,  and  re- 
cause  he  should  liave  formed  a  more  just  qnire  the  exercise  of  perfect  wisdom  in 
estimate  of  his  own  capacity  before  he  en-  fallible  l)einga.  No  man  would  undertake 
gaged  himself.  That,  if  he  had  not  agreed  to  render  a  service  to  another  on  such 
to  become  the  agent,  the  principal  could  severe  conditions.  The  reason  given  for 
have  found  some  other  person  willing  and  the  rule,  namely,  that  if  the  mandatary 
capable  of  transacting  the  business  cor-  had  not  accepted  tho  office,  a  person  capa- 
rcctly.  This  doctrine,  if  .sound,  would  ble  of  discnarging  the  duty  correctly 
make  the  attoniey  in  fact  responsible  for  would  have  been  found,  is  quite  unsatis- 
cvery  error  in  judgment,  no  matter  what  factory.  The  person  who  would  have  ac- 
care  and  attention  he  exercised  in  forming  cepted,  no  matter  who  he  might  l>e,  must 
his  opinion.  It  would  make  him  liable  to  have  shared  in  common  with  him  who  did, 
the  principal  in  all  doubtful  cases,  where  the  imperfection  of  our  nature ;  and  eon- 
thc  wisdom  or  legality  of  one  or  more  sequcntly  must  Ix)  presumed  just  as  liable 
alternatives  was  presented  for  his  consid-  to  have  mistaken  the  correct  course.  The 
eration,  no  matter  how  difficult  the  subject  test  of  responsibility,  therefore,  should  be, 
was.  And  if  the  embarrassment,  in  the  not  the  certainty  of  wisdom  in  others,  but 
choice  of  measures,  grew  out  of  a  legal  the  posse8.sion  of  ordinary  knowledge ; 
difficulty,  it  would  require  from  him  and  by  showing  that  the  error  of  the  agent 
knowledge  and  learning,  which  the  law  is  of  so  gross  a  kind,  that  a  man  of  com- 
on^r  presumes  in  those  who  have  made  mon-sense  and  ordinary  attention  would 
the  juris|)rudence  of  their  country  the  not  have  fallen  into  it.  The  rule  which 
study  of  their  lives,  and  which  knowledge  fixes  responsibility,  because  men  of  uu- 
oftcn  fails  in  them  from  the  intrinsic  dif-  erring  sagacity  are  supposed  to  exist,  and 
ficulty  of  the  subject,  and  the  fallibility  of  would  have  been  found  by  the  principal, 
human  judgment.  It  Js  no  doubt  true,  appears  to  us  essentially  erroneous." 
that  if  the  business  to  bo  transacted  pre- 
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one  whom  he  knew  to  be  not*a  watchmaker;  or  to  one  who, 
although  a  watchmaker,  was  known  by  him  to  be  unaccustomed 

to  watches  of  that  kind.  All  these  differences  rest  upon  the 
ground  of  the  presumed  intention  of  the  parties.  And  on  the 
same  principle,  although  the  subject-matter  of  the  mandate  do 
not  necessarily  imply  superior  skill  in  the  mandatary,  still  if  he 
is  known  to  possess  superior  skill  he  is  bound  to  exercise  it  (s) 

(5)  Wilson  V.  Brett,  11  M.  &  W.  113.  the  same  sitaation  as  that  of  a  borrower, 
This  was  an  action  on  the  case  for  negli-  who  in  point  of  law  represents  to  the 
genco  in  riding  the  phiintiff's  horse.  The  lender  that  he  is  a  person  of  competent 
plaintiff  had  intrusted  the  horse  in  ques-  skill.  In  the  case  6f  a  gratuitous  bailee, 
tion  to  the  defendant,  requesting  him  to  where  his  profession  or  situation  is  sudi 
ride  it  to  Feckham,  for  the  purpose  of  as  to  implj  the  possession  of  competent 
showing  it  for  sale  to  a  Mr.  Masgetson.  skill,  he  is  equally  liable  for  the  neglect  to 
Th^  defendant  rode  the  horse  to  Feck-  use  it."  Alderson,  B.  "  The  learned 
ham,  and  for  the  purpose  of  showing  it,  judeo  thought,  and  correctly,  that  this  de- 
took  it  into  the  East  Surrey  race-ground,  fendant  being  shown  to  be  a  person  of 
where  Mr.  Margetson  was  engaged  with  competent  skill,  there  was  no  difference 
others  playing  the  game  of  cricket ;  and  between  his  case  and  that  of  a  borrower ; 
there,  in  consequence  of  the  slippery  na-  because  the  only  difference  is,  that  there 
ture  of  the  ground,  the  horse  slipped  and  the  party  bargains  for  the  use  of  compo- 
fell  several  times,  and  in  falling  broke  one  tent  skill,  which  hero  becomes  immaterial, 
of  his  knees.  It  was  proved  that  the  de-  since  it  appears  that  the  defendant  has  it." 
fendant  was  a  person  conversant  with  and  Boffef  B.  "  The  distinction  I  intended  to 
skilled  in  hordes.  Rolfe,  B.,  before  whom  make  was,  that  a  gratuitous  bailee  is  only 
the  cause  was  tried,  told  the  jury  that,  bound  to  exercise  such  skill  as  he  pos- 
under  the  circumstances,  the  defendant,  sesses,  whereas  a  hirer  or  borrower  may 
being  shown  to  be  a  person  skilled  in  the  reasonably  be  taken  to  represent  to  tfaic 
management  of  horses,  was  bound  to  take  party  who  lets,  or  from  whom  he  borrows, 
as  much  care  of  the  horse  as  if  ho  had  that  he  is  a  person  of  competent  skill.  If 
)H>rrowcd  it.  And  the  Court  of  Ex-  a  person  more  skilled  knows  that  to  be 
chequer  held  this  instruction  to  be  correct,  dangerous  which  another  not  so  skilled  as 
Parke^  B.,  said :  "  I  think  the  case  was  he  does  not,  surely  that  makes  a  differ- 
left  quite  correctly  to  the  jury.  The  de-  encc  in  the  liability.  I  said  I  could  sec  no 
tcndant  was  shown  to  be  a  person  con-  difference  between  ne^%0ice  and  5^roi»  neg- 
versant  with  Iiorses,  and  was  therefore  ligence  —  that  it  was  tho  same  thing,  wiui 
bound  to  use  such  care  and  skill  as  a  per-  the  addition  of  a  vituperative  epithet." 
son  conversant  with  horses  might  reason-  It  docs  not  distinctly  appear  by  the  report 
ably  be  expected  to  use  :  if  he  did  not,  he  of  this  case  whether  the  bailor  knew  that 
was  guilty  of  negligence.  The  whole  the  bailee  possessed  superior  skill  or  not. 
effect  of  what  was  said  by  the  learned  We  think,  however,  it  must  be  presumed 
judge  as  to  the  distinction  between  this  that  he  did  know  it,  or  at  least  hadreation 
case  and  that  of  a  borrower,  M-as  this :  that  to  suppose  that  such  was  the  case.  See 
this  particular  defendant,  being  in  fact  a  ante,  p.  577,  n.  (v). 
person  of  competent  skill,  was  in  effect  in 
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SECTION   III. 

COMMODATUM. 

Where  a  thing  is  borrowed,  to  be  used  by  the  borrower,  with- 
out any  reward  or  compensation  to  be  received  by  the  owner 
from  him,  this  transaction  resembles  the  two  former,  in  so  far 
as  it  is  gratuitous.  But  it  is  unliive  them,  in  that  the  benefit 
belongs  exclusively  to  the  bailee ;  and  he  is  therefore  bound  to 
great  care,  and  liable  for  slight  negligence,  (ss) 

What  constitutes  this  negligence,  or,  in  general,  what  are  the 
rules  which  belong  to  this  species  of  bailment,  we  cannot  ascer- 
tain to  any  great  extent  from  adjudicated  cases,  as  there  are 
few  or  none  which  distinctly  decide  such  Questions.  But  in 
the  case  of  Coggs  v,  Bernard,  so  often  cited.  Holt  lays  down 
certain  principles,  which  he  takes  from  Bracton,  who  borrows 
them  from  the  civil  law.  Resting  upon  such  authority,  and 
also  upon  manifest  reason  and  justice,  they  may  be  deemed  the 
rules  of  law  on  this  subject ;  and  we  give  them  in  a  note  below, 
in  the  words  of  Holt,  (l) 

(ss)  Phillips  r.  Condon,  14  III.  84.  mutuum  et  commodatum ;  quia  is  qui  rem 

(t)  *'  As  to  the  second  sort  of  bailmenti  muluam  accepit  ad  ipsam  restituendam  tene- 

namely,  commodaiumf  or  lending  gratis^  tur,  vel  ejus  pretiam^  si  forte  inopitdioy  raina, 

the  borrower  is  bound  to  the  strictest  caro  naufratjiOy  wU  latronum  vel  hostium  irtcursu, 

and  dilij^encc,  to  keep  the  goods,  so  as  to  consumpta  fucrit^  vel  deperditay  sabstracla, 

restoi*c  them  back  again  to  the  lender,  vel  abfata.     Et  qui  rem  lUendam  accepit, 

because  the  bailee  has  a  benefit  by  the  uso  turn  sufficit  ad  ret  custodiam,  quod  tulem  dili^ 

of  them,  so  as  if  the  bailee  be  guilty  of  the  gentiam  adhibctU,  ouafem  suis  rebus  propriis 

least  neglect,  he  will  be  answerable  ;  as  if  adhibere  solet^  si  alius  earn  diligentius  potuit 

amun  »houId  lend  another  a  horse  to  go  cusiodire;.  ad  vim  autem  majorem  vel  casus 

westAVurd,  or  for  a  month ;  if  the  bailee  forfuitos  non  tenttur  quis,  nisi  culixi  sua  in- 

go  northward,  or  keep  the  horse  above  a  tervenerit.     L\siremsibicommoaatamdomi, 

month,   if   any  accident  happen   to   the  secum  detulcrit  cum  peregre  pro/ectus  fuerit, 

horse  in  the  northern  journey,  or  after  the  rf  illam  incursu  hostium  vel  preedonuvi  vd 

expiration  of  the  month,  the  bailee  will  bo  naufragio  amiscrit,  non  est  dubium  quin  ad 

chargeable  ;  because  he  has  made  use  of  rei  restitutionem  teneatur.    I  cite  this  author, 

the  horse  contrary  to  tlie  trust  he  was  lent  though  I  confess  he  is  an  old  one,  because 

to  him  under,  and  it  may  be  if  the  horso  his  opinion  is  reasonable,  and  very  much 

had  l)cen  used  no  otherwise  than  he  was  to  my  present  purpose,  and  there  is  no 

lent,  that  accident  would  not  have  befallen  authority  in  the  law  to  the  contrary.    But 

him.     This  is  mentioned  in  Bracton,  fol.  if  the  bailee  put  this  horse  in  his  stable, 

99,  a  ;  his  words  are  :  Is  autem  cui  res  and  ho  were  stolen  from  thence,  the  bailee 

aliqua  ulmda  datur,  re  ohUgatur^  qme  com-  shall  not  be  answerable  for  him.     But  if 

modata  est^  sed  magna  differentia  est  inter  he  or  his  servants  leave  the  house  or  stable 

52*  [  617  ]. 


591*  THE  LAW  OF  CONTRACTS.  [BOOK  IIL 


♦SECTION    IV. 

PIGNUS. 

We  now  enter  upon  a  topic  of  more  interest,  inasmuch  as 
the  questions  which  belong  to  it  are  of  more  frequent  recur- 
rence. 

A  pledge  is  a  bailment  for  the  mutual  benefit  of  both  parties, 
for  while  the  pledgee  obtains  security  for  his  aebt,  the  pledgor 
obtains  credit  or  delay,  or  other  indulgence.  The  bailee  is 
therefore  bound  only  to  ordinary  care,  and  is  liable  only  for 
ordinary  neglect.  If  the  pledge  be  lost  by  an  intrinsic  defect, 
which  might  possibly  have  been  remedied,  or  by  a  casualty 
which  might  possibly  have  been  prevented,  or  by  superior  force 
which  might  possibly  have  been  resisted,  the  bailee  is  still  not 
responsible,  unless  he  was  in  positive  default  (u) 

doors  open,  and  the  thieves  take  the  op-  and  in  that  case  his  servant  may  ride,  but 

portanity  of  that,  and  steal  the  horse,  he  in  the  other  ease  not.    A  diffcrenco  was 

will  be  chargeable  ;  because  the  neglect  also  taken  betwixt  hiring  a  hdrse  to  go  to 

cave  the  thieves  the  occasion  to  steal  the  York,  and  borrowing  a  horse  ;  in  the  fire! 

horse.    Bracton  says,  the  bailee  must  use  place,  the  party  may  let  his  servant  ride ; 

the  utmost  care,  but  yet  he  shall  not  be  m  the  second  not.    But  where  a  horse 

chargeable  where  there  is  such  a  force  as  was  for  sale,  and  the  agent  of  the  vendor 

he  cannot  resist.''     See  also  Sci'anton  v.  let  A  have  the  horse  for  the  purpose  of 

Baxter,  4  Sandford,  5  ;  Booth  v.  Ten'ell,  trying  it,  A  was  held  justified  in  putting  a 

16  Geo.  20  ;  2  Ld.  Kaym.  915.    A  gra-  competent  person  upon  the  horse  to  try  it, 

tuitous  loan   is  considered*  as  strictly  a  an  authority  to  do  so  being  implied.  Lord 

personal  trust,  unless  from  other  circum-  Canioys  r.  Scurr,  9  C.  &  I*.  383. 
stances  a  diflfercnt  intention  can  fairly  be        [u)  Commercial    Bank    v.   Martin,   1 

presumed.     This  is  well  illustrated  by  the  Louis.  An.  Rep.  344.    In  this  case  the 

case  of  Bringloe  v,  Morrice,  1  Mod.  210.  court  say  a'pledgce  is  bound  to  take  tliat 

That  was  an  action  of  trespass  for  immod-  care  of  the  property  pledged  which  a  pni- 

erately  riding  the  plaintitl''s  mare.     The  Ativl  \iQrsovk  (diligttis  pater  familias)  ^'o\x\'i 

defendant  pleaded  that  the  plaintiff  lent  take  of  his  own.    But  he  is  not  bound  to 

hiiu  the  mare,  and  gave  him  license  to  use  the  utmost  diligence.    And  where  it 

ride  her,  and  that  by  virtue  of  this  lii^ense  becomes  necessary  for  a  pledgee,  in  the 

the  defendant  and  his  servant  had  ridden  exercise  of  the  diligence  required  of  him, 

tlie  mare  alternately.     The  plaintiff  de-  to  employ  an  agent  on  account  of  his  par- 

murred  to   the  plea.    And,  })tr  curiam^  ticniar  profession  and  skill,  he  will  not  Ix' 

**  The  license  is  annexed  to  the  person,  responsible  for  the  misconduct  or  neglect 

a^  cannot  be  communicated  to  another ;  of  the  latter,  where  reasonable  care  was 

for  this  riding  is  a  matter  of  pleasure.''  shown  in  the  choice  of  the  agent,  as  to  his 

And  North,  C.  J.,  took  a  dilference,  where  skill  and  ability.     See  also,  Exeter  Bonk 

a  certain  time  is  limited  for  the  loan  of  the  v.  Gordon,  8  New  Hamp.  66 ;  Goodall  r. 

horse,  and  where  not.    In  the  first  cjise,  Richardson,  14  id.  567.    The  general  rule 

the  party  to  whom  the  horse  is  lent  hath  of  law,  where  sl  person  receives  bonds  or 

an  interest  in  the  horse  during  tliat  time,  notes  for  collection,  as  oollateral  secaritr 
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•He  has  a  special  property,  in  the  pledge  ;  and  may  maintain 
any  action,  which  requires  siich  property  in  the  plaintifT,  against 
a  third  party,  for  an  injury  to  the  pledge  ;  (v)  and  8^  judgment 
in  such  action  brought  by  the  pledgee  or  by  the  pledgor  would 
bar  an  action  ifor  the  same  cause  by  the  other  party,  (to) 

He  has  generally  only  a  right  to  hold  ;  and  if  he  uses,  it  is  at 
bis  own  peril ;  and  he  is  liable  for  any  loss  which  occurs  while- 
using.  If  he  derive  a  profit  from  this  use,  he  must  allow  for  it ; 
unless  this  use  was  equally  profitable  to.  the  owner.  If  the 
pledge  be  a  horse,  the  bailee  may  use  it  enough  to  keep  the 
horse  in  health,  without  paying  for  this  use ;  but  *  if  he  take  a 
journey  with  it  he  must  pay.  He  may  milk  a  cow ;  and  indeed 
ought  to,  because  not  to  milk  her  would  injure  the  owner,  by 
hurting  the  cow ;  nevertheless  he  must  account  for  the  milk,  be- 
cause he  derives  a  positive  profit  from  it.  The  question  of  use 
sometimes  resolves. itself  into  more  or  less  of  resulting  injury; 
thus,  he  may  use,  carefully,  books,  although  perhaps  any  use  of 
them  implies  some  slight  injury*;  but  not  clothes,  for  these  are 


for  a  debt,  is  that  he  is  bound  to  use  duo  foro  was  clearl j  that  of  a  pawn  or  pledge  ; 

diligence ;  and  if  thejare  lost  through  his  and  the  defendant  and  plaintiff  stood  in 

negligence,    by    the    insolvency    of    the  the  situation  of  pawnor  and  pawnee.     In 

makers,  he  is  chargeable  with  the  amount,  this  state  of  things  the  defendant  took  the 

Noland  v.  Clark,  10  B.  Monr.  239.  mare  from  the  plaintiff.     It  is  ,now  con- 

(v)  It  is  also  decided  in  the  case  of  tended  on  the  part  of  the  defendant,  that 

Gibson  v.  Boyd,  1  Kerr's  N.  B.  Rep.  150,  he  being  the  gennral  owner  of  the  mare, 

that  an  action  will   lie   in  favor  of  the  the  plaintiff  cannot  maintain  this  action 

pawnee  against  the  general  owner,  when  of  replevin  against  hivi.     It  is  adbiitted 

the  rights  of  the  former  are  invaded  by  to  be  clear  law  that  the  pawnee  may 

the  latter.     That  was  an  action  of  replevin  maintain  replevin  against  a  stranger,  and 

for  a  mare.     It  appeared  that  the  mare  in  the  right  to  retain  the  thing  pawned,  until 

question  was  the  property  of  the  defend-  the  debt  is  paid,  cannot  be  perfect  unless 

ant,  and  had  been  delivered  by  him  to  the  tliis  right  of  possession  is  indefeasible,  and 

plaintiff  as    a    pledge.     The    defendant  not  liable  to  be  invaded  or  interfered  with 

after^vards  took  the  mare  from  the  plain-  by  the  debtor,  although  he  be  the  general 

tifFs  posse««ion,  whereupon  the  plaintiff  owner  of  the  thing  pawned.     The  fallacy 

brought  this  action,  and  the  court  held  of  the  argument  on  the  part  of  the  de- 

that  he  was  entitled  to  recover.     Chipman,  fcndant  appears  to  lie  in  the  extent  of 

C.  J.,  said:  "  This  is  an  action  of  replevin  signification  given  to  the  term   *  general 

for  a  mare,  in  which  the  defendant  pleaded  owner.*    He  remains  the  general  owner, 

property  in  himself,  and  also  property  In  subject  to  the  right  of  the  pawnee;  he  has 

a  third  person ;  and  the  plaintiff  replied  to  parted  with  his  absolute  right  of  disposing 

each  *piea  that  the  property  was  in  him-  of  the  chattel  until  ho  has  redeemed  it 

self;  upon  which  issue  was'  taken.  From  from  its  state  of  pledge There  can- 

the  testimony  in  the  case,  it  appeared  that  not,  I  conceive,  be  a  particle  of  doubt  that 

th%  mare  belonged  to  tlio  defendant,  and  this  action  is  maintainable." 
was  delivered  to  the  plaintiff  as  a  security         (w)  48  Ed.  3,  20  b,  pi.  8  ;  20  H.   7,  5 

for  &  debt  due  from  the  defendant  to  the  b,  pi.  15  ;  Flewellin  v.  Rave,  I  Bulst.  68. 
plaintiff ;  the  contract  between  th4tai  there- 
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more  rapidly  worn  out,  and  necessarily  more  injured  by  use.  (x) 
But  even  if  he  use  the  pawn  tortiously,  he  is  only  liable  to  an 
action ;  hie  lien  upon  it  not  being  thereby  terminated,   (y) 

In  all  cases'the  pledgee  must  account  for  income  or  profits 
derived  from  the  pledge ;  and  where  he  is  put  to  expense  or  ex- 
traordinary trouble  to  preserve  the  value  of  the  pledge,  he  may 
charge  the  owner  for  it,  unless  there  be  a  bargain  to  the  con- 
trary, or  the  nature  of  the  case  negatives  his  right  to  make  such 
charge. 

If  the  pledge  be  stolen  from  him  he  is  not  liable,  unless  the 
theft  arose  from  or  was  connected  with  a  want  of  ordinary  care 
on  his  part,  (z)  By  the  civil  law,  the  theft  raised  the  presump- 
tion of  neglect,  and  the  bailee  was  responsible  unless  he  could 
show  an  absence  of  negligence  on  his  part.  We  doubt  w^hether 
this  be  the  rule  of  the  common  law.  If  the  pledge  be  stolen, 
the  theft  does  not  of  itself  discharge  the  *  bailee ;  but  the  bailor 
may  make  him  responsible  by  showing  that  it  happened  through 
a  want  of  ordinary  care. 

By  the  civil  law,  in  the  case  of  pigntis^  the  possession  of  the 
thing  pledged  passed  to  the  creditor;  in  the  case  of  hypotheca^ 
the  possesirion  of  the  thing  hypothecated  remained  with  the 
owner.  This  distinction  has  not  been  deemed  of  great  impor- 
tance in  England,  and  the  difference  between  a  pledge  and  a 
mortgage  has  not  until  lately  been  strongly  marked.  In  recent 
times,  however,  and  in  this  country,  this  distinction  is  assuming 
a  new  importance.     In  all  our  commercial  cities,  the  phdg^big 

(x)  In   Copgs  V.  Bemnrd,  Lord  Holt  used.    And  to  this  effect  is  Ow.  123.    But 

makes   the   following  remarks   upon  the  if  the  pawn  be  of  such  a  nature  as  the 

ri^ht  of  the  pledrijee  to   use  the  pledge  pawnee  is  at  any  charge  about  the  thing 

while  in  his  possession  :  —  "  If  the  pawn  pawned,  to  maintain  it,  as  a  horse,  cow, 

be  suth  as  it  will  be  the  worse  for  using,  &c.,  then  the  pawnee  may  use  tlie  hor^ 

the  pawnee  eannot  use  it,  as  dotlies,  &.c,,  in  a  reasonable  manner,  or  milk  the  cow, 

but  if  it  lie  such  as   will   be   never  the  &c.,  in  recompense  for  the  meat."     See 

worse,  fis  if  jewels  for  the  purpose  were  also    Mores    v.    Conhara,     Owen,    123; 

pawned  to  a  lady,  she  might  use  them.  Anonymous,  2  Salk.  522;  Thompson  r. 

but  then  she  must  do  it  at  her  ])eril,  for  Patrick,  4  Watts,  414. 
whereas  if  .^hc  keeps  them  locked   up   in-        [y)  Thompson  r.  Patrick,  4  Watys,  414. 
her  cal)inet,  if  her  cabinet  should  be  broke        (z)  Sir  William  Joneses  distinction  (Es- 

open,  and  the  jewels  taken  from  thence,  say  on  Bailments,  75)  Iwtwcen  clandes- 

she  would  be  excused  ;  if  she  weare  them  tine  theft  and  violent  theft,  taken  from  Jhc 

abroad,  and  is  there  robbed  of  them,  she  civil  law,  is  not  sustained  by  common  law 

will  be  answerable.     And   the  reason  is,  authorities.      Sec  Co.  Litt'89a;   South- 

bccause  the  pawn  is  in  the  nature  of  a  cote's  case,  4  Co.  83  b. 
de])osic,  and  as  such  is  not  liable  to  be  • 
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of  personal  property,  especially  of  stocks,  has  become  very  com- 
mon, and  recent  cases  have  established,  or  at  least  affirmed, 
rights  and  liabilities  peculiar  to  such  contract,  and  quite  differ- 
ent from  those  which  attend  a  mortgage,  (a) 

It  was  undoubtedly  a  rule  of  the  ancient  common  law  of 
England  that  delivery  was  essential  to  a  pledge ;  and  the  *  dif- 
ference between  a  pledge  and  a  mortgage  consisted  in  this : 
The  possession  of  the  pledge  passed  to  the  pledgee,  but  the 
property  did  not  pass ;  a  thing  mortgaged  might  remain  in  the 
possession  of  the  mortgagor,  but  the  right  of  property  passed  to 
the  mortgagee.  The  pledgee  held  the  pledge  until  his  debt  was 
paid,  the  pledge  itself,remaining  the  property  of  the  pledgor.  The 
mortgagee  acquired  the  property  of  the  thing  mortgaged,  the 
mortgagor  parting  with  the  property  as  in  the  case  of  a  sale,  re- 
serving only  the  right  to  defeat  the  transfer  and  re-acquire  the 
property  by  paying  the  debt.  But  this  distinction  has  not 
always  been  recognized,  or,  at  least,  not  accurately  observed. 
It  seems,  however,  to  be  now  held,  that  possession  of  a  pledge 

(a)  In  Cortelyou  o.  Lansing,  2  Caines'  of  a  defeasance.    The  general  ownership 

Cafi.  in  Error,  2W,  the  distinction  between  remained  with  the  intestate,  and  onlj  a' 

a  pledge  and  a  mortgage,  and  the  peculiar  special  property  passed  to  the  defendant, 

qualities  of  a  pledge,  are  very  fully  and  It  is,  therefore,  to  be  distinguished  from  a 

ably   considered.    In  Barrow  v.  Faxton,  mortgage  of  gt>ods,  for  that  is  an  absolute 

5  Johns.  260,  the  case  of  Cortelyou  v.  Lan-  pledge,  to  become  an  absolute  interest  if 

sing  being  cited  by  counsel,  Rent,  C.  J.,  not  redeemed  at  a  fixed  time.    Besides, 

said  :  —  "That  case  was  never  decided  by  delivery  is  essential  to  a  pledge  ;  but  a 

this  court.    It  was  argued  once,  and  I  had  mortgage  of  goods  is,  in  certain   cases, 

prepared  tlie  written  opinion  which  op-  valid    without  delivery.    The    mortgage 

pears  in  the  report  of  Mr.  Caines ;  but  the  and  the  pledge  or  pawn  of  goods  seem, 

court  directed  a  second  argument,  which,  however,  generally  to    have    been    oon- 

for   some    reason    or   other,   was    never  founded  in  the  books,  and  it  was  not  until 

brought  on,  so  that  no  decision  took  place  lately  that  this  just  discrimination  has  been 

on  the  points  raised  in  the  cause.     How  well   attended  to  and  explained."    See 

my  opinion  got  into  print  I  do  not  know,  also  Homes  r.  Crane,  2  Pick.  607  ;  Joifes 

It  was  probably  lent  to  some  of  the  bar,  v.  Smith,  2  Ves.  Jr.  372,  378 ,-   Brownell 

and  a  copy  taken,  which  the  reporter  has  v.  Hawkins,  4  Barb.   491.     In  this  last 

erroneously  published  as   the  opinion   of  case,   Marvin ^  J.,   said:     "A    mortgage 

this  court.       This  circumstance  may  les-  is  a  sole  of  goods,  with  a  condition  that 

sen  its  anthoritv.    But  as  Chancellor  Kent  if  the  mortgagor  performs  some  act  it 

has  rcferi'ed  to  it  in  his  Commenuirics,  we  shall  be  void.     If  the  condition    is    not 

ventiftti  to  do  so  also.     Whatever  be  its  performed,  the  goods  become  the  absolute 

authority,  of  its  iRstructivcncss  there  can  property  of  the  mortgagee.     Before  the 

be  no  doubt.     The  learned  judge  says :  —  happening  of  the  contingency,  upon  which 

"  The  note  in  question  came  under  the  the  title  is  to  be  defeated  or  become  abso- 

strict  definition  of  a  pledge.     It  was  de-  lute,  the  possession  of  the  goods  may  be 

livercd  to  the  defendant,  with  a  right  to  in  the  mortgagor  or  the  mortgagee.    In  the 

detain  as  a  security  for  His  debt,  but  the  case  of  u  pledge,  the  property  must  be  dc- 

legal  property  did  not  pass,  as  it  does  in  livered  to  the  i)awnee.    This*  is  of  the  very 

the  case  of  a  mortgage,  with  a  condition  essence  of  a  pledge." 
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must  be  delivered  to  the  pledgee ;  (ft)  that  this  possession  may 
be  according  to  the  nature  of  the  thing,  and  where  the  pledge 
does  not  permit  of  manual  delivery,  but  consists  of  stocks,  which 
are  transferred  upon  the  books-  of  the  company  with  issue  of  a 
new  certificate,  if  the  transfer  be  to  secure  a  debt,  and  the  debtor 
has  a  right  to  the  restoration  of  the  property  on  payment  of  the 
debt  at  any  time,  the  transaction  is  a  pledge  and  not  a  mortgage^ 
although  the  legal  title  passes  to  the  creditor.  This  is  a  very 
nice,  and  perhaps  a  difficult  distinction ;  but  as  a  consequence 
of  it,  it  is  held  that  the  creditor  takes  the  stock  only  to  hold, 
and  not  to  use ;  that  the  property  is  not  in  him  ;  that  he  cannot 
sell  the  stock  until  the  debt  is  due,  and  that  if  it  be  payable  on 
demand,  or  payable  presently  without  demand,  he  cannot  sell 
until  demand,  even  if  it  was  agreed  between  the  parties  that  he 
might  sell  without  notice  to  the  debtor;  that  if  he  sells,  trover 
may  be  maintained  against  him  by  the  debtor,  as  for  a  wnrong- 
ful  conversion,  although  the  debt  be  not  paid.  As  to  the  dam- 
ages, it  seems  that  the  debtor  may  recover,  if  the  stocks  had 
risen  in  value,  that  enhanced  value.  Whether,  if  the  stocks  had 
risen  and  fallen,  the  debtor  is  limited  to  the  value  at  the  time  of 
the  unauthorized  sale,  or  may  have  the  highest  value  down  to 
the  time  of  trial,  is  not  certainly  decided ;  but  it  seems  that  he 
may  have  the  highest  value,  (c)    *  In  this  power  of  disposal,  the 


(h)  Sec  the  cases  cited  in  the  preceding  plnintiff  to  defendant,  tbc  stock  was  mcn> 

note.  tioned  as  having  been  deposited  with  de> 

(c)  All  these  points  were  elaborately  fendant  **»is  collateral  security,"  with 
considered  in  the  late  case  of  Wilson  v.  autfiority  to  sell  tlie  same,  on  the  non-por- 
Little,  1  Sandf.  351,  2  Comst.  443.  It  formance  of  the  promise  contained  in  the 
w|i3  an  action  on  the  ease  for  not  return-  note,  without  notice  to  the  platintifT.  Af- 
ing  stock  pledged,  and  for  unlaw/ully  sell-  tcrwards,  and  between  the  23d  of  Decern- 
ing the  same.  The  case  came  on  origi-  ber  and  the  3d  of  January,  following  the 
nally  in  the  Superior  Court  of  the  city  of  date  of  the  loan,  the  plaintiff's  agent  ap- 
New  York,  and  was  tried  before  Sandfordf  j>licd  to  the  defendant  several  times,  to 
J.  It  appeared  that  on  the  20th  of*  De-  repay  the  loan,  and  have  the  stock  retnuis- 
cember,  1845,  the  plaintiff  borrowed  of  the  ferred.  The  defendant  did  not  comply 
defendant  the  sura  of  $2,000,  and  gave  his  with  his  request,  and  it  afterwards  ap- 
promissory  note  therefor,  payai)le  pres-  peared  that  he  had  sold  the  plaintiff's 
ently.  I'^he  plaintiff  at  the  same  time  stock  on  the  24th  or  25th  of  December. 
transferred  to  the  defendant  fifty  shares  of  Between  the  23d  of  December  and  the 
the  consolidated  capital  stock  of  the  New  3d  of  January,  the  market  value  of  tlie 
York  and  Eric  Ilailroad  Company.  The  stock  in  question  rose  from  alx>ut  sixty- 
transfer  was  made  on  the  books  of  the  cor-  eight  dollars  per  share  to  cighty-ti\'o  d(M- 
ponition,  where  it  was  standing  in  the  lars  per  share.  On  these  facts  a  verdict 
plnintiffVs  name,  and  was  absolute  in  its  was  taken  for  the  plaintiff,  subject  to  the 
terms.    In  the  note,  however,  given   by  opinion  of  the  court.     The  court  held,  1. 
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mortgagee  differs  greatly  from  a  pledgee.  For  it  is  every  day's 
practice  for  a  mortgagee  to  *  sell  his  mortgage,  and  this  sale  trans- 

That  tho  defendant  had  no  right  to  sell  per  ccQt.  But  tho  present  is  not  in  form, 
the  stock  until  he  had  first  demanded  pay-  nor  indeed  is  it  in  substance,  an  action  of 
mcnt  of  the  plaintiff.  2.  That  the  incas-  trover.  It  is  a  8])eeial  action  on  the  case, 
ure  of  damages  was  tho  value  of  the  stock  and  I  cannot  imagine  why  assjwwsit  could 
on  the  3d  of  January.  Upon  the  first  not  also  hiive  been  maintained,  for  not  re- 
point,  F(/nc/<TpcW,  J.,  delivering  tho  opinion  turning  to  the  plaintiff  his  stock,  after 
of  the  court,  said :   "  The  defendant  held  tender  to  the  defendant  of  the  amount  for 

the  stock  in  question  as  pledgee.    It  was    which  it  was  pledged 

pledged  to  secure  tho  payment  of  a  note  This  not  being  an  action  of  trover,  the 
of  $2,000,  payable  on  demand.  A  pledgee  true  measure  of  damages  is  the  value  of 
cannot  dispose  of  the  pledge  until  the  tho  stock  on  the  3d  of  January,  when 
pledgor  has  failed  to  comply  witli  his  en-  stock  was  sold  for  S85  per  share.  On  that 
gagemcnts.  If  the  pledgee  sells  the  pledge  day  the  final  interview  took  place  between 
without  authority,  it  is  a  violation  of  his  the  defendant  and  Mr.  Cutting,  the  agent 
trust.  It  is  hero  contended,  that  as  the  note  of  the  plaintiff.  Tho  defendant's  offer  and 
was  payable  on  demand,  the  plaintiff  was  ^conversation  on  that  day  may  be  regarded 
in  default  for  not  paying  it  the  moment  as  constituting  the  final  breach.  But  if  it 
the  note  was  given,  and  that  the  pledgee,  were  otherwise,  had  tho.  breach  occuiTcd 
before  selling  tho  stock,  was  not  bound  to  earlier,  the  rule  of  damages  would  have 
demand  the  amount  loaned.  The  cases  been  the  highest  value  of  the  stock  between 
of  sale  by  the  pledgee,  to  be  found  in  tho  the  actual  refusal  of  the  defendant  to 
books,  are  genei*aJlv  those  where  notes  return  tho  same,  on  being  offered  the 
were  payable  at  a  future  day,  and  where  amount  for  which  it  was  pledged,  and  tho 
tho  pledgee  sold  tho  thing  pledged,  before  commencement  of  the  suit."  A  question 
the  notes  matured.  There  the  pledgee  was  made  also  as  to  whether  the  plaintiff 
was  clearly  in  the  wrong ;  for  the  pledgor  should  have  tendered  to  the  defendant  the 
had  not  failed  to  comply  with  his  engage-  amount  duo  him  before  bringing  his 
ment.  Where  stock  or  other  property  is  action.  The  conrt,  however,  wore  of 
pledged  as  collateral  security,  to  secure  opinion  that  the  evidence  proved  that  a 
tho  payment  of  a  note  payable  on  demand,  tender  was  made,  and  so  tnis  point  was 
can  the  pledgee  proceed'  to  sell  immcdi-  not  passed  upon.  The  case  was  after- 
ately,  without  fii'st  demanding  the  amount  wards  carried  up  to  the  Court  of  Appeals, 
of  tiie  note?  This,  in  the  absence  of  ju-  In  that  court  a  question  was  raised  which 
dicial  authority,  would,  to  our  minds,  be  had  not  been  suggested  in  the  court  below, 
repugnant  to  tho  fair  import  and  spirit  of  namely, •whether  the  transaction  in  ques- 
thc  contract."  After  a  careful  examina-  tion  did  not  amount  to  a  mortgage  instead 
tion  of  the  authorities,  the  learned  judge  of  a  pledge,  on  the  ground  that  the  .legal 
continues  :  "  It  may  then  be  safely  jis-  title  to  the  stock  became  vested,  by  tho 
sumed,  that  where  an  article  is  pledged  to  transfer,  in  the  defendant.  Upon  this  part 
secure  a  debt,  payable  on  (Remand,  the  of  the  case,  Ruf/gles,  J.,  delivering  tho 
pledgee  cannot  sell,  without  first  demand-  opinion  of  the  court,  said  :  "  It  is  con- 
ing payment  of  the  debt  on  demand.  A  tended,  oft  the  part  of  the  defendant,  that 
contrary  rule  would,  in  its  practical  oper-  the  transaction  was  a  mortgage  and  not  a 
ation,  be  wholly  destructive  to  the  exist-  pledge;  that  the  money  was  payable  im- 
ence  of  a  general  property  in  the  pawnor,  mediately,  and  the  stock  became  abso- 
Every  vestige  of  the  pawnor's  interest  in  lately  tho  property  of  the  appellant,  and 
tho  pledge  might  bo  destroyed,  (and  that  was  only  redeemable  in  equity.  If  this 
too  without  his  kno4vledge,)  within  an  hour  be  true,  the  Supreme  Court  and  the  court 
aftor  the  pawnee  is  clothed  with  his  mero  for  the  con-ection  of  errore  must  have  ren- 
special  property."  In  reference  to  the  dered  their  judgments  in  the  case  of  Allen 
measure  of  damages,  the  learned  judge  r.  Dykers,  3  Hill,  593,  7  id.  498,  upon  a 
said :  **  It  is  contended  that  in  twver  mistaken  view  of  the  law.  In  that  case, 
the  true  measure  of  damages  is  the  value  os  in  the  present,  there  was  a  loan  of 
of  the  property  at  the  time  of  its  conver-  money,  a  promissory  note  for  the  payment 
sion,  which,  as  tho  defendant  contends,  of  the  amount,  in  which  it  was  stated  that 
was  on  the  27th  of  December,  when  the  the  borrower  had  deposited  with  tho  lenders 
stock  ranged  in  tiie  market  from  67^  to  68  as  collateral  security,  with  authority  to  sell 

[  623  J 


598*              THE  LAW  OF  CONTRACTS.  [BOOK  HL 

« 

fers  the  right  of  property  from  himself  to  the  purchaser,  subject 
to  the  redemption  of  •the  mortgagor.     But  the  pledgee,  having 

the  same  on  the  non-performance  of  the  of  lading.  This  id  eqairalont  to  actoal 
promise,  250  shares  of  a  stock  therein  possession,  because  it  is  a  delivery  of  the 
jnentioned.  The  money  in  that  case  was  means  of  obtaining  possession.  And 
payable  in  sixty  days  — ^the  snl^  was  to  be  debts  and  chosea  in  action  are  capable,  by 
made  at  the  board  of  brokers,  and  notice  means  of  a  written  assignment,  of  being 
^waived  if  not  j)aid  at  maturity.  The  conveyed  in  pledge.  The  capital  stork  of 
stock  was  assigned  to  the  lenders  of  the  a  corporate  company  is  not  capable  of 
money,  and  the  transfer  entered  on  the  manual  delivery.  The  scrip  or  certificate 
books  of  the  company,  on  the  day  the  note  may  be  delivered,  bat  that  of  itself  does 
was  given.  With  respect;  to  the  question  not  carry  with  it  the  stockholder's  interest 
whether  the  stock  was  mortgaged  or  in  the  corporate  funds.  Nor  does  it  neocs- 
pledged,  I  can  perceive  no  dittercnce  be-  sarily  put  that  interest  under  the  control 
twecn  that  case  and  the  present.  The  of  the  pledgee.  The  mode  in  which  the 
question  does  not  appear,  by  the  report  capital  stock  of  a  corporation  is  transfoned 
of  that  case,  to  liave  been  raised.  It  usually  depends  on  its  "by-laws.  It  is  so 
would  have  been  a  decisive  pdint,  for  if  it«  in  the  case  of  the  New  York  and  Eric  Roll- 
had  been  a  mortgage,  and  not  a  pledge,  road  Company.  The  case  does  not  show 
the  plaintiff  must  have  failed.  The  sale  what  the  by-laws  of  that  coqwniiion  were, 
of  the  stock  in  that  case,  l>y  the  lender.  It  may  be  that  nothing  short  of  the  trans- 
before  the  maturity  of  the  note,  did  not  for  of  the  title  on  the  books  of  the  corn- 
make  it  the  less  decisive.  If  there  had  pany  would  have  been  sufficient  to  give 
been  good  ground  for  saying,  in  Allen  t).  the  defendants  the  absolute  possession  of 
Dykers,  that  the  stock  was  mortgaged  and  the  stock,  and  to  secure  tlicm  agsiinst  a 
not  pledged,  it  is  not  to  bo  believed  that  it  transfer  to  some  other  person.  In  such 
would  have  escaped  the  attention  of  the  case  the  transfer  of  the  legal  title  being 
eminent  counsel  who  argued  the  cause,  necessary  to  the  change  of  possession,  is 
and  of  both  the  courts ;  and  on  examining  entirely  consistent  with  the  pledge  of  the 
the  question,  I  am  satisfied  that  if  the  goods.  Indeed  it  is  in  no  case  inconsistent 
point  had  been  token  it  would  have  been  with  it,  if  it  appears  by  the  terras  of  the 
oven'uled.  The  argument  of  the  defend-  contract  that  the  debtor  has  a  legal  right 
ant  in  this  case  is  founded  on  the  assunip-  to  the  restoration  of  the  pledge  on  pay- 
tion  that  when  personal  things  are  pledged  ment  of  the  debt  at  any  time,  althongii 
for  the  payment  of  a  debt,  the  general  after  it  falls  due,  and  before  the  crcdltor 
property  and  the  legal  title  always  remain  has  exercised  the  power  of  sale.  Reeves 
m  the  pledgor ;  and  that  in  all  cases  where  v.  Capper,  5  Bing.  N.  C.  136,  was  a  case  in 
the  legal  title  is  transferred  to  the  creditor,  which  the  debtor  *  made  over '  to  the  crcd- 
the  transaction  is  a  mortgage  and  not  a  itor,  '  as  his  property,'  a  chronometer, 
pledge.  This,  however,  is  not  invariably  until  a  debt  of  £50  should  be  repaid.  It 
true.  But  it  is  true  that  possession  must  was  held  to  be  a  valid  pledge.  In  the 
uniibrmly  accompany  a  pledge.  The  right  present  case,  the  note  for  the  repa^'raem 
of  the  pledgee  cannot  otherwise  bo  con-  of  the  loan  and  the  transfer  of  the  stock 
snmmated.  And  on  this  ground  it  has  were  parts  of  the  same  transaction,  and 
been  doubted  whether  incorporeal  things  are  to  be  construed  together.  The  trans- 
like  debts,  money  in  stocks,  &c.,  which  fer,  if  i"egarded  by  itself,  is  absolute,  but 
cannot  be  manually  delivered,  were  the  its  object  and  cluuTictcr  is  qualified  and 
proper  subjects  of  a  pledge.  It  is  now  explained  by  the  contemporaneous  paper 
held  that  they  are  so ;  and  there  seems  to  which  declares  it  to  be  a  deposit  of  the 
be  no  reason  why  any  legal  or  equitable  stock  as  collateral  security  for  tlie  payment 
interest  whatever  in  personal  property  of  $2,000,  and  there  is  nothing  in  the  in- 
may  not  be  pledged ;  provided  the  interest  strunient  to  work  a  forfeiture  of  the  right 
can  be  put,  by  actual  delivery  or  by  written  to  redeem  or  othenvise  to  defeat  it,  except 
transfer,  into  the  hands  or  within  tlie  by  a  lawful  sale  under  the  power  expressed 
power  of  the  pledgee,  so  as  to  be  made  in  the  paper.  The  general  property  which 
available  to  him  for  the  satisfaction  of  the  the  pledgor  is  said  usually  to  retain,  is 
debt.  Goods  at  sea  may  be  passed  in  nothing  more  tlmn  a  legal  right  to  the 
pledge  by  a  transfer  of  the  muniments  of  restoration  of  the  thing  pledged,  on  pay- 
title,  as  by  a  written  assignment  of  the  bill  ment  of  the  debt.    Upon  a  fair  construe- 
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only  the  possession  and  not  the  property,  cannot  transfer  the 
property ;  and  holding  only  for  security,  cannot  sell  until  the 
debt  becomes  due  and  is  unpaid. 

•Where  stock  was  pledged  to  a  stockbroker,  and  a  note  given 
with  it,  stating  that  the  stock  was  deposited  as  collateral  secu- 
rity, with  authority  to  seUxthe  same  at  the  board  of  brokers,  if 
the  note  was  not  paid  at  maturity,  evidence  was  offered  of  an 
uniform  usage  of  brokers  to  dispose  of  stock  so  pledged  at  their 
pleasure,  and  at  any  time,  before  or  after  the  maturity  of  the 
note,  and  when  the  debt  was  paid,  return  an  equal  number  of 
shares  of  the  same  kind ;  but  this  evidence  was  rejected  as  con- 
trary to  the  law  regulating  these  transactions,  and  inconsistent 
with   the   express   terms   of  the  contract,  (d)     Nor  could  the 


tion  of  the  note  and  the  transfer  taken  to-  said :  "  The  gronnd  on  which  the  defend- 
getlier,  this  right  was  in  the  plaintiff,  un-  ant  insists  that  the  damages  must  be  esti- 
Icss  it  was  defeated  by  the  sale  which  the  mated  according  to  the  price  of  the  stock 
defendant  made  of  the  stock.    In  every  on  the  24th  of  December,  is  that  the  plain- 
contract  of  pledge  there  is  a  right  of  re-  tiff  on  learning  that  the  defendant  had  sold 
demption  on  the  part  of  the  debtor.    But  it,  might  then  have  gone  into  the  market, 
in  this  case  that  right  was  illusory  and  of  and  purchased  at  the  current  price  on  that 
no  yalue,  if  the  creditor  could  instantly,  day.    But  it  is  evident  that  he  was  pro- 
without  demand  of  payment  and  without  vented  from  doing  so  by  the  repeated  pro- 
notice,  sell  the  thing  pledged.    We  are  misesof  the  defendant  to  restore  the  stock, 
not  required  to  give  the  transaction  so  un-  Although  the  plaintiff  was  strictly  entitled 
reasonable  a  construction.    The  borrower  to  a  re-transfer  of  the  same  shares  that 
agreed  that  the  lender  might  sell  without*  were  pledged,  it  appears  tliat  his  broker 
notice,  but  not  that  he  might  sell  without  was  willing  to  receive  other  stock  of  the 
demand  of  payment,  which  is  a  different  same  description  and  value,  which  the  de- 
thing.  ,  The  lender  might  have  brought  fendaiU  promised  from  day  to  day  to  give, 
his  action  immediately,  for  the  bringing  the  plaintiff  being  all  the  time  ready  to 
an  action  is  one  way  of  demanding  pay-  pay  the  money  borrowed.     Time  having 
ment ;  but  selling  without  notice  is  not  a  thus  been  given  to  the  defendant,  at  his 
demand  of  payment ;  and  it  Is  well  settled  request,  for  the  fulfilment  of  his  obligation, 
that  where  no  time  is  expressly  fixed  by  and  the  plaintiff  having  waited  for  the 
contract  between  the  parties,  for  the  pay-  delivery  of  the  stock  for  the  accommoda- 
roent  of  a  debt  secured  by  a  pledge,  the  tion  of  the  defendant,  and  having  relied  on 
pawnee  cannot  sell  the  pledge  without  a  the  expectation  thus  held  out,  and  lost  the 
])rcvious  demand  of  payment,  although  opportunity  of  purcliasing  at  a  reduced 
the  debt  is  technically  due  immediately."  price,  it  is  manifestly  just  that  the  plaintiff 
As  to  a  tender  by  the  plaintiff  to  the  de-  should  recover  according  to  the  value  of 
fendant  of  the  debt  due  to  the  latter  before  the  thing  pledced,  when  the  defendant 
bringing  the  action,  the  Court  of  Appeals  finally  failed  in  his  promises  to  restore  it." 
held  that  the  defendant  having  voluntarily  But  although  such  a  transfer  operates  as 
put  it  out  of  his  power  to  restore  the  pledge,  a  pledge  and  not  as  a  mortgage,  it  was 
a  tender  of  the  money  borrowed  would  nevertheless  held  that  the  legal  title  passes 
have  been  fruitless,  and  was,  therefore,  to  the  pledgee  so  as  to  entitle  the  pledgor 
unnecessary.    As  to  the  measure  of  dam-  to  bring  his  bill  to  redeem  and  to  have  an 
ages,  the  court  adhered  to  the  rule  adopted  account  of  the  profits  of  the  stock.    Has- 
by  the  court  below,  but  based  their  judg-  brouck  v.  Vandervoort,  4  Sandf.  74. 
ment  in  this  particular  upon  the  special        {d)  Allen  v,  Dykere,  3  Hill,  593,  7  id. 
circumstances  of  the  case.    RuggleSf  J.,  497. 
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broker,  in  any  event,  sell  the  stock  secretly,  but  only  at  the 
board  of  brokers,  and  openly,  stating  how  it  was  held*  (e) 

•The  pledgee  may  have  his  action  of  trover  for  the  pledge 
against  a  third  party  who  takes  it  from  him,  and  recover  its  full 
value,  because  he  is  responsible  over  to  the  pledgor,  (ee)  but  in 
an  action  against  one  who  derives  title  from  the  pledgor,  he  can 
recover  only  the  amount  of  his  debt  (/)  And  the  pledgor  re- 
tains sufficient  property  in  the  pledge  to  transfer  it,  subject  to 
the  pledgee's  right,  to  any  buyer,  who,  after  a  tender  of  the  amount 
of  the  debt  due,  may  maintain  an  action  of  trover  against 
the  pledgee,  (ff)  Nor  does  such  pledgee  acquire  an  absolute 
title  simply  by  the  failure  of  the  pledgor  to  pay  the  debt ;  there 
is  no  forfeiture  until  the  pledgee's  rights  are  determined  by  what 
is  equivalent  to  a  foreclosure,  (g) 

The  holder  of  negotiable  paper,  even  though  it  be  accommo- 
dation paper,  is  not  in  contemplation  of  law  a  pledgee.     He 

(e)  Upon  this  point,  WcUvnrthf  C,  re-  the  time  of  such  sale,  as  so  many  shares 

marked :  "  The  authoritj  to  sell  the  stock  standing  in  the  name  of  the  pledgee,  and 

in  question  at  the  board  of  brokers,  for  the  sold  on  account  of  the  pledgor ;  so  tiiat  if 

pa^mtnt  of  the  debt,  if  such  debt  was  not  a  full  price  is  obtained  for  it  on  such  sale, 

paid  when  it  became  due,  did  not  author-  the  pledgor  of  the  stock  may  know  that 

izo  the  pledgees,  even  if  they  had  retained  he  is  entitled  to  the  benefit  of  tlie  sale, 

the  stock  in  their  own  hands,  to  put  the  For  without  such  specification,  the  sale,  if 

same  up  secretly.    But  thcj  should  have  an  advantageous  one,  may^  be  put  down 

put  up  the  stock  openly,  and  offered  it  for  as  a  sale  of  stocks  of  the  pleogee,  and 

sale  to  the  highest  bidder,  at  the  board  of  which  have  been  sold  on  his  own  account, 

brokers ;  stating  that  it  was  stock  which  Secret  sales,  therefore,  cannot  be  sustained 

had  been  pledged  for  the  security  of  this  under  such  an  agreement  or  authority." 

debt,  and  with  authoritj  to  sell  it  at  the  It  should  be  observed,  however,  that  Mr. 

board  of  brokers  if  the  debt  was  not  paid.  Justice  Vanderpod^  in  the  case  of  Wilson 

In  this  way  only  the  stock  would  be  likely  v.  Little,  already  cited,  was  inclined  to 

to  bring  its  fair  market  value  at  the  time  iouht  the  soundness  of  these  views  of  the 

it  was  offered  for  sale.    And  in  this  way  learned    Chancellor.      He    says  :    "  In 

alone  could  it  be  known  that  it  was  hon-  Dykers  v.  Allen,  7  Hill,  498,  *  W^o/ioorf A, 

estly  and  fairly  sold,  and  that  it  was  not  Chancellor,  intimates  or  directs  how  stock, 

purchased  in  for  the  benefit  of  the  pledgees  which  is  pledged,  should  be  sold  at  the 

by  some  secret  understanding   between  board  of  brokers.    The  soundness  of  his 

them  and  the  purchasers.    It  is  a  well  views  as  to  the  mode  of  soiling  does  not, 

known  fact  that  shares  of  stock  are  con-  perhaps,  come  in  question  here.     Were  it 

stantly  sold  at  the  board  of  brokers,  which  presented  by  this  case,  I  should  incline 

shares  exist  only  in  the  imagination  of  the  very  strongly  to  the  opinion,   that  this 

nominal  buyers  and  sellers.     Such  sales,  part  of  the  learned  Chancellor's  judgment 

as  cveryboay  knows,  are  not  legally  bind-  was  uncalled  for  by  the  case,  and  has  not, 

ing  upon  either  party.     When  a  real  sale,  therefore,  the  weight  of  authority." 

therefore,  is  to  be  made  at  the  lx)ard  of  (oe)  Harker  v.  Dement,  9  Gill,  7. 

brokers,  of  shai-es  of  stock  which  have  an  if)  Brovnieli  v.  Hawkins,  4  B^.  491. 

actual  existence,  and  which  have  been  (ff)  Franklin  v.  Neate,  13  M.  &  W. 

pledged  for  the  payment  of  a  debt,  with  481. 

authority  to  sell  tliem  at  that  board,  the  (g)  Brownell  r.  Hawkins,  4  Barb.  491. 
stock  should  be  specifically  described  at 

[626] 


CH.   Xn.]  BAILMBNT.  *601 

may,  therefore,  sell,  discount,  or  pledge  it,  at  his  pleasure.  (A) 
For  when  one  has  sent  negotiable  paper  into  the  world,  and 
given  it  credit  and  currency,  he  cannot  protect  himself  against 
a  bond  fide  bolder  for  a  valuable  consideration,  on  the  ground 
that  he  did  not  authorize  it  to  be  used  except  for  some  particu- 
lar purpose.  It  has  been  held,  however,  that  this  rule  with 
regard  to  negotiable  paper,  does  not  extend  to  a  bill  of 
lading,  (i)     • 

And  so  an  ordinary  loan  of  stpcks  does  not  amount  to  a  bail- 
ment, but  to  a  sale,  to  be  paid  for  in  similar  kind  and  quantity,' 
as  otherwise  the  purposes  of  a  loan  could  not  be  effected,  (j) 

Although  transfer  of  possession  must  accompany  a  pledge,  a 
re-transfer  to  the  owner  for  a  temporary  purpose,  as  agent  or 
special  bailee  for  the  pledgee,  does  not  impair  the  title  or  pos- 
session of  the  pledgee.  (A:) 

*At  common  law,  pledges  could  not  be  taken  in  an  execution 
in  favor  of  a  third  party  against  the  pledgor.  (I)     The  common 

(A)  Api>leton  v.  Donaldson,  3  Barr,  simple  pawn  of  a  personal  chattel,  if  the 

381 ;  Jarvis  v.  Rogers,  13  Mass.  105.  creditor  parts  with  the  possession,  he  loses 

(i)  Newsom  v,  Thornton,  6  East,  17.  his  property  in  the  pledge ;  but  we  think 

(j)  Per   Walworth,  C,  in  Dykers  v.  the  delivery  of  the  caronometer  to  Wilson 

Allen,  7  Hill,  497.  nqder  the  terms  of  the  agreement  itself 

(k)  Hays  v.  Riddle,  1  Sandf.  248 ;  was  not  a  parting  with  the  possession,  but 
Reeves  v.  Capper,  5  Bing.  N.  C.  136.  In  t!hat  the  possession  of  Captain  Wilson  was 
this  last  case  one  Wilson,  the  captain  of  a  still  the  possession  of  Messrs.  Capper, 
ship,  pledged  his  chronometer,  then  in  the  The  terms  of  the  agreement  were,  that 
possession  of  the  makers,  to  defendants,  '  they  would  allow  him  the  use  of  it  for 
the  owners  of  the  ship,  in  consideriition  of  the  voyage ;  *  words  that  gave  him  no  in- 
their  advancing  him  £50,  and  allowing  tcrest  in  the  chronometer,  but  only  a  U- 
him  the  use  of  the  instrument  during  a  cense  or  permission  to  use  it,  for  a  limited 
vovage  on  which  he  was  about  to  depart,  time,  whilst  he  continued  as  their  servant, 
After  the  voyage  was  ended  he  placed  it  and  emploved  it  for  the  purpose  of  navi- 
at  the  makei^s  again,  an4  then  pledged  it  gating  their  ship.  Dunne  the  continu- 
to  the  plaintiff,  for  whom  the  makers,  ance  of  the  voyage,  and  wTien  the  voyage 
being  ignorant  of  the  pledge  to  the  de-  terminated,  tlie  possession  of  Captain 
fendants,  agreed  to  hold  it.  The  money  Wilson  was  the  possession  of  Messrs. 
advanced  by  the  defendants  not  having  Capper;  just  as  the  possession  of  plate  by 
been  rcpaid,it  was  held  that  the  property  a  butler  is  the  possession  of  the  master; 
in  the  instrument  was  in  the  deiendants.  and  the  delivery  over  to  the  plaintiff  was. 
The  counsel  for  the  plaintiff  contended  a3  between  Captain  Wilson  'and  the  de> 
that  the  possession  of  the  chronometer  fendants,  a  wrongful  act,  just  as  the  de- 
having  been  parted  with  by  the  defend-  livery  over  of  the  plate  by  the  butler  to  a 
ants,  their  property  in  it  was  entirely  lost,  stranger  would  have  been  ;  and  could 
upon  the  ground,  that  where  the  party  to  give  no  more  rieht  to  the  bailee  than  Cap- 
whom  a  personal  cliattcl  is  pledged  parts  tain  Wilson  had  himself."  See  also  Roo- 
with  the  possession  of  it,  he  loses  all  right  erts  v.  Wyatt,  2  Taunt.  268 ;  Spalding  t*. 
to  his  pledge.  But,  per  Tindal,  C.  J. :  Adams,  32  Maine,  21 1 ;  Flory  v.  Denny, 
**  As  to  the  second  point,  we  a^ce  entire-  11  £.  L.  &  £.  584. 
ly  with  the  doctrine  laid  down  m  Ryall  v.  (I)  Bro.  Abr.  dt.  Pledges,  28  ;  Rex  v. 
RoUo,  1  Atk.  165,  that  in  the  case  of  a  Hanger,  3  Bulat.  1,  17  ;  Badlamu.  Tuck- 
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law,  however,  has  been  changed  to  some  extent  in  this  particu- 
lar, in  some  of  our  States,  by  statutes.  (U) 

The  pledgee  cannot  retain  a  pledge  for  the  purpose  of  secure 
ing  other  debts  than  those  for  which  it  was  given,  unless  that 
was  the  intention  of  the  parties,  (m) 

The  pledgee,  after  the  pledgor  fails  to  pay  the  debt  as  due, 
may  sell  the  pledge.  If  there  be  no  definite  time  for  the  pay- 
ment of  the  debt,  the  pledgee  may  require  an  immediate  pay- 
ment, but  must,  as  we  have  seen,  demand  payment  before  sell- 
'ing  the  pledge.  In  all  cases  of  sale,  the  pledgee  must,  before 
the  sale,  give  a  reasonable  notice  to  the  pledgor,  (n)  And  it  is 
safer  and  better  to  have  a  judicial  sale,  by  a  decree  in  chancery, 
whenever  the  St^te  courts  have  power  to  make  such  decree. 
Such  judicial  process  was  once  necessary  to  make  the  sale 
valid ;  but  is  not  so  now.  (o)  The  pledgee  should  not  buy  the 
pledge  himself;  (p)  nor  sell  more  than  enough  to  pay  his  debt, 
if  the  pledge  consist  of  separable  parts ;  and  if  the  proceeds  do 
not  pay  his  debt,  he  may  sue  for  the  surplus. 

This  bailment  is  terminated  either  by  payment  and  •satisfac- 
tion of  the  debt  by  acts  of  the  party  or  operation  of  law,  or  by 
its  merger  and  discharge  by  the  taking  of  such  higher  security 
as  operates  as  a  release  of  the^  simple  debt  for  which  the  pledge 
was  given. 

er,  1  Pick.  389,  399.    In  this  last  case,  a  1  N.  Y.  Legal  Obserrer,  25  ;  De  Lisle  v. 

qxuxre  is  made  whether  the  creditor  might  Priestman,  1  P.  A.  Browne,  1 76 ;  Lackett 

not  remove  the  incumbrance,  and  then  at-  v,  Townsend,  3  Texas,  119.    In  this  last 

tach  the  property.     Sec  also  Pomeroj  v.  case  it  was  decided  that  a  stipulation  in  a 

Smith,  17  Pick.  85  ;  Srodes  v.  Cavcn,  3  contract  of  pledging,  that  if  the  pledge  be 

Watts,  258.  not  redeemed  nithin  a  specified  time,  the 

(//)  See  Averill  v.  Irish,  1  Graj,  254.  right  of  property  shall  bo  absolnie  in  the 

(m)  Jarvis  v.  Rogers,  15  Mass.  389;  pawnee,  can  have  no  effect,  and  is  abso- 

Rashforth    v.    HadHeld,    7    East,    224 ;  lutely  inoperative. 

Walker  i;.  Birch,  6  T.  R.  258.  (o)  Ibid.    Bnt  in  a  late  case  in  England 

(n)  Tucker  v.  Wilson,  I  P.  Wms.  261,  the  right  of  a  pledgee  to  sell  upon  non- 

1  Bro.  P.  'Q.  494,  5  Brown's  Cases  in  payment  is  denied.    Micklewaite  v,  Win- 

Parl.  193;  Lockwood  v.  Ewer,  9  Mod.  ter,  19  Law  Times  Reps.  61.     This  case 

275,  2  Atk.  303 ;  Hart  v.  Ten  Eyck,  2  seems  ,opposed  by  the  general  tendency  (^ 

Johns.  C.  R.  100 ;  Steams  v.  Marsh,  4  the  American  cases. 
Denio,  227  ;  Castello  v.  Bank  of  Albany,        (p)  1  Story's  Eq.  Jur.  \  308-323. 
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SECTION  V. 

LOOATIO. 

Locatio,  in  general,  means  a  hiring ;  and  as  there  are  many 
ways  of  hiring,  the  general  topic  includes  these  particular 
forms,  and  usually  the  classification  and  the  terms  of  the  civil 
law  are  used. 

1.  Locatio  rei  ;  —  wjiere  a  thing  is  hired  and  the  hirer  ac- 
quires the  temporary  use  of  the  thing  bailed. 

2.  Locatio  operis  faciendi;  —  where  the  bailee  is  hired  to 
do  some  work  or  bestow  some  care  on  the  things  bailed. 

3.  Locatio  operis  mercium  vehendarum;  —  where  the  bailee 
is  hired  to  carry  the  goods  for  the  bailor  from  one  place  to  an- 
other. 

We  shall  consider  these  subjects  in  this  order;  and  begin 
with  the 

Locatio  rei.  When  the  owner  of  a  thing  lets  it  to  another, 
who  is  to  have  the  use  of  the  thing,  and  to  pay  a  compensa- 
tion therefor,  the  contract  between  these  parties  is  for  their 
mutual  benefit  The  bailee  is  therefore  bound  only  to  take 
ordinary  care  of  the  thing  bailed,  (q)    But  this  *obligation  varies 

{g)  RecYcs  V.  The  Ship  Constitution,  prcserration  of  it  which  a  good  and  pra- 

Gilpin,  579  ;   Bray  v.  Mayno,   Gow,   1 ;  dent  father  of  a  family  woald  take  of  his 

Millon  i\  Salisbury,  13  Johns.  211  ;  Har-  own.     Hence  the  hirer  of  a  thing,  being 

rinjiton  r.  Snyder,  3  Barb.  380 ;  Hawk-  responsible  only  for  that  degree  of  dili- 

ins  p.  Phythia'n,  8  B.  Mon.  515.    In  the  gcnce  which  all  prudent  men  use,  that  is, 

case  of  Colnmbns  v.  Howard,  6  Geo.  213,  which  the  generality  of  mankind  use,  in 

219,   Mr.   Justice   Lumkin    said:    "The  keeping  their  own  goods  of  the  same  kind, 

3nestion   has  been  much   mooted,  what  it  is  very  clear  he  can  be  liable  only  for 

egrce  of  care  or  diligence  is  required  of  such  injuries  as  are  shown  to  come  Ifrom 

the  hirer,  while  using  the  property  for  the  an  omission    of   that    diligence  ;    or  in 

purpose,  and  within  the  time  for  which  it  other  words,  for  ordinary  negligence.    If 

was  hired.     Sir  William  Jones  considered  a  man  hires  a  horse,  he  is  bound  to  ride  it 

that  the  contract  being  one  of  mutual  moderately,  and  to  treat  it  as  carefully  as 

benefit,  the  hirer  was  bound  only  for  ordi-  any  man  of  common  discretion  woul^  his 

nary  diligence,  and  of  course  was  respon-  own,  and  to  supply  it  with  suitable  food  ; 

sible  only  for  such.    And  tliis  opinion  and  if  he  does  so,  and  the  horse,  in  such 

appears  to  be  now  settled,  upon  principle,  reasonable  use,  is  lamed  or  injured,  he  is 

to  bo  the  true  exposition  or  the  comm(m  not  responsible  for  any  damages."  —  In 

law.      He  ought,  therefore,  to   use  the  Dean  v.  Keate,  3  Camp.  4,  it  is  hdd  that 

thing,  and  to  toko  the  same  care  in  the  if,  upon  a  hired  horse  being  taken  ill,  the 
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with  the  nature  of  the  thing  and  the  circumstances.     One  who 

hires  a  valuable  watch,  easily  disordered  by  any  negligence, 
must  be  more  careful  than  if  the  watch  were  coarser  and 
stronger.  So  of  a  valuable  horse.  So  it  should  be  if  any 
known  circumstances  gave  the  thing  hired  a  peculiar  value, 
calling  for  peculiar  care.    For  the  rule  must  be,  that  the  hirer  is 

bound  to  render  such  care,  in  each  case,  as  the  owner  has  a 

right  to  expect  that  a  man  of  ordinary  capacity  and  caution 
would  take  of  th/e  same  thing,  if  it  were  his  own,  and  under  the 
same*circumstances.  (r) 

hirer  calls  in  a  farrier,  he  is  not  answer-  carriage,  while  it  was  so  in  their  joint 

able  for  any  mistakes  which  thelatterniay  care."    The  ftvct  turned  out  to  be,  that  the 

commit  in  the  treatment  of  the  horse,  but  chaise  in  qnestion  had  been  hired  by  both 

if  instead  of  that  he  prescribes  for  the  the    defendants,    and    a   verdict    passed 

horse    himself,    and    from    nnskilfulncss  against  botii  accordingly, 

^ves  him  a  medicine  which  causes  his  (r)  What  we  have  stated  above  in  the 

death,   although  acting  bond  Jide^  he  is  text  is  of  great  impoitance  in  its  i^pUca- 

iiablo  to  tlic  owner  of  the  horse  as  for  tion  to  hired  slaves.    Inasmuch  aa  a  slave 

gross  negligence. — A  somewhat  peculiar  is  an  intelligent  being,  and  may  be  sop- 

Question  of  liability  arose  in  the  case  of  posed  capalde,  under  ordinary  circum- 
)avey  v.  Chamberlain*  ct  al.  4  Esp.  229.  stances,  of  taking  care  of  himself,  his  cm- 
It  was  an  action  on  the  case  for  negli-  ploycr  is  not  bound  to  so  strict  diligence 
gently  driving  a  chaise,  whereby  the  plain-  as  the  hirer  of  an  ordinary  chattel.  This 
tiiF's  horse  was  killed.  The  two  defend-  is  clearly  shown  by  the  case  of  Swigert  f. 
ants  were  proved  to  have  been  together  in  Graham,  7  B.  Monr.  661.  It  was  an  ac- 
the  chaise  when  the  .accident  happened  ;  tion  on  the  case,  brought  by  the  plaintiff 
but  Chamberlain,  one  of  the  defendants,  against  the  owners  of  a  certain  steamboat, 
was  sitting  in  the  chaise  smoking,  and  it  to  recover  for  the  lOvSS  of  one  Edmund,  the 
was  driven  by  the  other.  Erskine,  for  the  plaintiff's  slave,  who,  while  employed  as 
defendants,  put  it  to  Lord  EUenborough  a  hired  hand  upon  the  defendants'  boat, 
whether  be  was  not  entitled  to  have  a  ver-  was  drowned  in  the  Kentucky  River, 
diet  t^en  for  Chamberlain ;  the  ground  Marshall,  C.  J.,  in  delivering  the  opinion 
of  his  application  being,  that  no  verdict  of  the  court,  said :  "  The  material  ques- 
onght  to  pass  against  him,  the  injury  hav-  tion  in  the  case  is,  whether,  under  the 
ing  proceeded  from  the  ignorance  or  un-  actual  circumstances,  the  owners  of  the  boat 
skilfulncss  of  the  other  defendant,  who  are  liable  for  the  loss  of  the  slave  by  being 
was  the  person  driving  the  chaise,  and  in  drowned  while  in  their  employ.  And  this 
whose  care  and  under  whose  management  question  depends  not  merely  upon  the 
it  then  was,  Chamberlain  remaining  per-  general  principles  applicable  to  the  case  of 
fectly  passive,  and  taking  no  part  in  the  bailment  on  hire,  as  they  arc  stated  or  ad- 
managcmcnt  or  direction  of  the  horse,  judged  in  relation  to  inanimate  or  to  mere 
But  hi;;  lordship  said  that  "if  a  person,  animal  property,  but  upon  the  proiier  ap- 
driving  his  own  carriage,  took  another  plication  or  modification  of  those  prin- 
person  into  it  as  a  passenger,  such  person  ciples  in  reference  to  die  particular  case  of 
could  not  be  subjected  to  an  action,  in  a  slave  hired  for  service  as  a  common 
case  of  any  misconduct  in  the  driving  by  hand  on  board  of  a  steamboat  engaged  in 
the  proprietor  of  the  carriage,  as  he  had  the  navigation  of  the  Kentucky  and  Ohio 
no  care  nor  concern  with  the  carriage  ;  but  Rivers.  The  rule  that  the  bailee  on  hiwis 
if  two  pel-sons  were  jointly  concerned  in  bound  to  ordinary  diligence,  and  respon- 
.the  carriage,  as  if  both  had  hired  it  to-  sible  for  ordinary  neglect,  is  doubtless 
gether,  he  thought  the  care  of  the  king's  true  in  all  cases  of  their  bailment,  anless 
subjects  required  that  both  should  be  an-  there  bo  fraud,  or  a  special  contract  by 
swcrable  for  any  accident  arising  from  the  which  it  may  be  varied  in  the  particular 
misconduct  of  either  in  the  drivmg  of  the  case.    But  what  is  or  is  not  ordmaiy  dili- 
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The  hirer  is  equally  responsible  for  the  negligence  of  his 
servants  as  for  his  own ;  provided  that  this  negligence  occurred 

■ 

genoe  may  vary,  not  only  with  the  circum-  incident  to  the  nature  of  the  service ;  and 

stances  under  which  the  subject  of  it  may  that  when    he  does  expose  him  to  such 

be  placed,  but  with  the  nature  of  the  sab-  hazards,  necessarily  or  properly,  he  should 

jcct  itself.     That  which,  in  respect  to  one  use  such  precautions,   by  instructions  or 

species  of  property,  might  be  gross  neg-  othenvise,  as  the  circumstances  seem  to  re- 

leet,  might  in  respect  to  another  species  quire,  and  as  a  man  of  ordinary  prudence 

be  extraordinary  care.  And,  under  pecul-  would  use  in  so  exposing  his  own  slave, 

iar  circumstances    of  danger,  extraordi-  It  might  be  necessary  in  sending  him  to 

nary  exertions  may  be  required  of  one  who  the  bottom  of  a  deep  well,  or  to  the  cave 

is  bound  only  to  ordinary  diligence,  or,*in  of  a  steep  roof,  to  tie  a  rope  around  his 

other  words,  the  circumstances  may  be  waist.    But  if  he  were  possessed  of  ordi* 

such,   that    extraordinary    exertions    are  nary  intelligence,  it  could  not  be  required 

nothing    more    than    ordinary   diligence,  that,  in  sending  him  across  a  wide  bridge, 

Ordinary  diligence,  then,  means  that  de-  he  should  even  be  cautioned  not  to  jump 

gree  of  care,   or  attention,  or  exertion,  or  fall  from  it.    Nor  if  there  were  a  ford 

which,  under  the  actual  circumstances,  a  as  well  a?  a  bridge  crossing  tlie  river,  both 

man  of  ordinary  prudence  and  discretion  ordinarily  safe,  and  with  eiich  of  which 

would  use  in .  reference  to  the  particular  the  slave  was  well  acquainted,  would  it  be 

thing  were  it  his  own  property,  or  in  do-  deemed  necessary  to  direct  him  to  take  the 

ing  the  particular  thing,  were  it  his  own  one  and  avoid  the  other,  unless  there  were 

concern.     And  where  skill  is  required  for  some  circumstances  known  or  apprehended 

the  undertaking,  ordinary   diligence  im-  at  the  time,  changing  the  usual  condition 

plies  the  possession  and  use  of  comf)etent  of  one  or  the  other  ?     Certainly  it  would 

skill Applying  these  principles  to  not  be  necessary,  when  there  was  on  the 

the  case  of  a  slave  hired  either  for  general  road  which  ho  was  accustomed  to  travel  a 

or  special  service,  we  come  at  once  to  the  ford  to  be  crossed,  with  which  he  was  well 

conclusion,  that  being  ordinarily  capable,  acquainted,  to  tell  him  either  not  to  go  out 

not  only  of  voluntary  motion,  by  which  he  of  the  usual  track  into  the  deep  water,  or 

performs  various  services,  but  also  of  ob-  not  to  lake  another  road  which  he  was  not 

scrvation,  experience,  knowledge,  and  skill,  accustomed  to  travel,  and  which  passed 

and  being  in  a.plain  case  at  least  as  capar  the  river  at  a  more  dangerous  place.    In 

ble  of  taking  care  of  his  own  safety  as  the  the  navigation  of  our  rivei-s  by  steamboats, 

hirer  or  owner  himself,  and  presumably  as  it  might  become  necessary,  in  a  particular 

much  disposed  to  do  it,  from  his  posses-  case,  that  some  one  on  board  should  swim 

sion  of  these  qualities,  with  habits  and  dis-  to  the  shore  with  a  line,  though  the  at- 

position  of  obedience  implied  in  his  con-  tempt  might  be  attended  with  great  dan- 

dition,  and  on  which  the  hirer  has  a  right  ger.     This,  though  incident  to  the  naviga- 

to  rely,  he  may  be  expected  to  undertand  tion,  would  be  an  extraordinary  hazard, 

and  perform  many,  and  indeed  most,  of  and  doubtless  it  should  not  be  ordered, 

his  duties,  by  order  or  direction  more  or  nor  even  permitted  to  be  incurred  without 

less  general,  without  constant  supervision  the  use  of  such  precautions  within  the 

or  physical  control,  and  may  be  relied  on,  power  of  the  captain  or  other  officer,  as 

unless  under  extraprdinary  circumstances,  experience  might  indicate  for  the  occasion, 

for  taking  care  ofliis  own  safety  without  But  when  the  boat  is  aground,  on  a  bar  or 

particular  instructions  on  that  subject,  and  shoal,  where  the  water  on  each  side,  and 

a  fortiori,  without  being  watched  or  fol-  to  the  shore  on  each  side,  is  not  more  than 

lowed  or  led,  to  keep  him  from  running  three  feet  deep,  it  could  not  be  deemed 

unnecessarily  into  danger.     Wliat  sort  of  necessary,  in  ordering  a  particular  indi- 

care  or  diligence,  then,  is  the  hirer  to  use  vidual  to  go  to  the  shore  through  the 

for  the  safety  or  preservation  of  the  hircd  water,  to  do  more,  even  if  he  were  unac- 

slavel     Omitting  to  notice  what  may  .be  quainted  with  the  bar,  and  could  not  see 

necessary  to  his  health  and  comfort,  wc  it  plainly,  than  to  point  out  its  extent,  or 

Bhonld  say  that  he  ought    not,   by  his  the  direction  which  he  must  take  to  the 

orders,  to  expose  him  to  extraordinary  shore,  or  to  advise  caution  in  his  procecd- 

hazard,  without  necessity,  though  they  be  ing,  or  to  give  such  instruction  as  was 
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when  the  servant  was  in  the  discharge  of  his  duty,  or  obey- 
ing the  commands  or  instructions  of  his  master,  express  or  im* 
piied.  When  not  so  employed,  the  person,  though  generally  a 
servant,  does  not  then  stand  in  the  relation  or  act  in  the  capac- 
ity of  a  servant,  so  as  to  fasten  a  liability  for  his  conduct  on  his 
master ;  and  a  master,  therefore,  would  not  be  responsible  for 
an  injury  committed  by  a  servant  from  his  own  wilful  malice, 
in  which  the  master  had  no  share,  (s)  If  the  loss  occur  through 
theft  or  robbery,  or  the  injury  result  from  violence,  the  hirer  is 
only  answerable  when  his  •imprudence  or  negligence  caused 
or  facilitated  the  injurious  act     If  a  bailee  for  hire  sells  the 

necessary.   Bat  if  he  were  well  acquainted  himself,  and  on  his  beinf;  called  to  start 

with  the  bar,  or  it  were  plainly   visible  his  horse,  being  drowsy,  fell  into  the  mine 

through  the  water,  and  were,  moreover,  and  was  killed.     It  was  held,  in  an  action 

wide  and  safe,  the  direction  to  go  to  the  by  the  plaintiiT  to  recov'cr  the  valne  of  the 

shore  would  of  itself  be  sufficient.     It  slave,  tnat  the  defendant  was  t)ound  to  use 

might  be  ordinarily  assumed  that  the  indi-  such  diligenco  as  a  man  of  ordinary  pm* 

vidual,  whether  white  or  black,  slave  or  dence  would,  if  the  property  were  his  own ; 

freeman  if  he  had  common  sense,  would  that  as  a  slave  was  a  rational  being,  so 

not  go  from  the  bar  into  the  deep  water,  much  care  was  not  neccssarj'  as  would  be 

and  the  person  giving  the  order  would  not  required  of  the  bailee  of  a  hrnte  or  an  in- 

be  bound  to  anticipate   such  a  deviation,  animate  thing;  that  as  the  plaintiff  had  let 

and  cither  to  forbid  it,  or  in  any  manner  the  slave  for  this  very  purpose,  he  must  be 

to  guard  against  it,  but  might  pursue  his  presumed  to  know  all  the  dangers  and 

own  employment.    Nor  do   wo  suppose  risks  incident  to  the  employment;  and, 

that,  if  lie  knew  the  individual  to  bo  a.  therefore,  as  it  did  not  appear  that  the 

swimmer,  and  saw  that  he  was  purposely  usual   risks  were  in  any  way  increased, 

deviating  from  the  bar,  with  the  view  of  that  he  could  not  recover.     But  where  a 

swimming  a  few  yards  to  the  shore,  he  slave  was  hired  to  work  in  gold-mines,  in 

would  be  bound  to  order  him  back,  or  to  which  wooden  backets  were  used  for  rai&- 

caution  him  against  it,  unless  from   the  ing  up  water  and  ore,  in  which  were  valves 

temperature  of  the  water,  or  some  other  for  letting  out  the  water,  and  an  iron  drill 

fact,  he  had  reason  to  apprehend  danger,  was  dropped  into  a  bucket,  and  fell  through 

The  direction  to  go  to  the  shore  on  such  tl)e  valve,  and  split  the  skull  of  the  slave, 

an  occasion  implies,  without  more  said,  •  it  wos  held  to  be  a  want  of  ordinary  care, 

that  ho  should  go  by  the  known  and  safe  Biles  v.  Holmes,  11  Ired.  16.     See  also, 

way.     It  is  only  when,  from  the  unccr-  as  to  the  duties  and  responsibilities  of  the 

tainty  or  difficulty  of  the  way,  or  fpom  hirers  of  slaves,  McCall  v.  Flowers,  11 

some  other  circumstance,  there  may  be  Hamph.v  242 ;  Mims  r.  Mitchell,  1  Tex. 

danger  In  executing  the  order  given,  that  443;  Sims  v.  Chance,?  Tex.  561;  Mit- 

it  is  necessary,  in  the  exercise  of  ordinary  chell  v.  Mims,  8  Tex.^ ;  McLauchlin  v. 

care  or  diligence,  to  accompany  it  witn  Lomas,  3^  Strob.  L.  85 ;  Alston  v.  Balls,  7 

any  other  words  or  acts  than  such  as  are  £ng.  (Ark.)  664  ;  Jones  r.  Gloss,  13  Ire. 

essential  to  make  it  intelligible  and  prac-  L.  305. 

ticable."     This  point  is  well  illustrated        (5)  Finucane  v.   Small,  1    Esp.  315; 

also  by  the  case  of  Hcathcock  V.  Penning-  Foster  v.  Essex  Bank,   17   Mass.   479; 

ton,  11  Ired.  640.     The  defendant  had  Brind  t\  Dale,  8  C.  &  P.  207.     See  also 

hired  of  the  plaintiff  a  slave  boy,  about  Butt  v.  Great  Western  *  Railway  Co.  7  £. 

twelve  years  of  age,  to  drive  a  whim  near  L.  &  E.  443.   But  see  Sinclair  v.  Pearson, 

the  shaft  of  a  gold-mine.     The  bov,  while  7  New  Hamp.  219.     See  also  anie,  p.  87, 

working  there  at  night,  being  witnoat  an  n.  {aa). 
overcoat,  had  gone  to  the  fire  to  warm 
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property  without  authority,  the  bailor  may  have  trover  against 
even  a  bond  fide  purchaser,  (t) 

When  the  thing  bailed  is  lost  or  injured,  the  hirer  is  bound 
to  account  for  such  loss  or  injury.  But  when  this  is  done,  the 
proof  of  negligence  or  want  of  due  care  is  thrown  upon  the 
bailor,  and  the  hirer  is  not  bound  to  prove  affirmatively  that  he 
used  reasonable  care,  (u) 

(/)  Loeschman  ».  Machin,  2  Starkie,  says,  '  Here  is  your  property,  broken  to 

311  ;  Cooper  v.  Willomatt,  1  C.  B.  672.  pieces/  what  would  be  the  legal  and  just 

(u)  Bcckman  v.  Shonse,  5  Rawle,  179  ;  presumption?  If  stolen  property  is  found 
Clark  V.  Spence,  10  Watts,  335  ;  Kunyan  m  the  possession  of  an  individual,  and  he 
V,  Caldwell,  7  Humph.  134 ;  Plntt  v.  will  give  no  manner  of  account  as  to  the 
Hibbard,  7  Cow.  500,  n.  (a) ;  Schmidt  r.  means  by  which  he  became  possessed  of 
Blood,  9  Wend.  268 ;  Foote  v.  Storrs,  2  it,  the  presumption  is  that  he  stole  it  him- 
Barb.  326 ;  Harrington  v.  Snyder,  3  id.  self.  This  is  a  much  harsher  presumption 
380.  This  question  was  very  thoroughly  than  the  one  indicated  by  the  court  in  this 
discussed  in  tne  case  of  Logan  v.  Mathews,  case.  The  bearing  of  the  law  is  always 
6  Barr,  417.  The  ooart  below  in  that  against  him  who  remains  silent  when  jus* 
case  instructed  the  jury  that,  "  when  the  tice  and  honesty  require  him  to  speak, 
bailee  returns  the  property  in  a  damaged  It  has  been  ruled,  that  negligence  is  not 
condition,  and  fails,  either  at  the  time  or  to  be  inferred,  unless  the  state  of  facts  can- 
subsequently,  to  give  any  account  of  the  not  otherwise  be  explained.  9  £ng.  Jur. 
matter,  in  order  to  explain  how  it  occurred,  907.  But  how  can  they  be  explained,  if 
the  law  will  authorize  a  presumption  of  he  in  whose  knowledge  they  rest  will  not 
negligence  on  his  part.  But  when  he  disclose  them  ?  And  does  not  the  reiiisal 
gives  an  account,  although  it  may  be  a  to  disclose  them  justify  the  inference  of 
general  one,  of  the  cause,  and  shows  the  negligence  ?  Judge  Story,  in  his  Treatise 
occasion  of  the  injury,  it  then  devolves  on  on  Bailments,  ^  410,  says  that  it  would 
the  plaintiff  to  prove  negligence,  unskil-  seem  that  the  burden  of  proof  of  ncgli- 
fulness,  or  misconduct."  And  this  in-  gence  is  on  the  bailor,  and  that  proof 
struction  was  held  to  be  correct.  CouUeTy  merely  of  the  loss  is  not  sufficient  Xa  pat 
J.,  said:  "The  books  are  extremely  meagre  the  bailee  on  his  defence.  The  position 
of  authority  on  this  subject  of  the  onus  that  we  are  now  discussing,  however,  in- 
probandi  in  cases  of  bailment.  But  reason  eludes  an  ingredient  not  mentioned  by 
and  analogy  would  seem  to  establish  the  Judge  Story,  and  on  which  it  turns ;  that 
correctness  of  the  position  of  the  court  be-  is,  the  refusal  or  omission  of  the  bailee  to 
low.  All  persons,  who  stand  in  fiduciary  give  any  account  of  the  manner  of  the 
relation  to  others,  are  bound  to  the  ob-  loss,  so  as  to  enable  the  bailor  to  shape 
ser\'ance  of  good  faith  and  candor.  The  and  direct  his  inquiries  and  test  its  acca- 
bailor  commits  his  property  to  the  bailee,  racy.  Judge  Story  says  there  arc  discrep- 
for  reward,  in  the  case  of  hiring,  it  is  true;  anci^  in  the  authorities.  In  the  French 
but  upon  the  implied  undertaking  that  he  law,  as  stated  by  him,  §  411,  the  rule  is 
will  ol)serye  due  care  in  its  use.  The  different ;  and  tlie  hirer  is  bound  to  prove 
property  is  in  the  possession  and  under  the  loss  was  without  negligence  on  his 
the  oversight  of  the  bailee,  whilst  the  part.  And  he  cites  the  Scottish  law  to 
bailor  is  at  a  distance.  Under  these  cir-  the  effect  that  if  any  specific  injury  has 
cumstances,  good  faith  requires  that  if  the  occurred,  mot  mani/esilt^  the  result  of  acci- 
propcrty  is  returned  in  a  damaged  condi-  dent,  the  onus  probandi  lies  on  the  hirer  to 
tion,  some  account  should  be  given  of  the  justify  himself  by  proving  the  accident, 
time,  place,  and  manner  of  the  occurrence  That  would  be  near  the  case  in  hand,  be-  * 
of  the  injury,  so  that  the  bailor  may  bo  cause  the  injury  hero  was  not  manifestly 
enabled  to  test  the  accuracy  of  the  bailee's  the  result  of  accident,  and  the  hirer  did 
report,  by  suitable  inquiries  in  the  neigh-  not  even  explain  or  state  how  the  accident 
borhood  and  locality  of  the  injury.  If  the  occurred.  The  case  of  Ware  v.  Gay,  1 1 
bailee  returns  the  buggy,  (w^hich  was  the  Pick.  106,  seems  to  have  a  strong  analogy 
property  hired  in  thtf  case,)  and  merely  to   the  principle  asserted.    It  was  there 
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The  owner  must  deliver  the  thing  hired  in  a  condition  to  be 
used  as  contemplated  by  the  parties ;  (v)  nor  may  he  interfere 
with  the  hirer's  use  of  the  thing  while  the  hirer's  property  con- 
tinues, (w)  Even  if  the  hirer  abuses  the  thing  hired,  as  a  horse 
hired  for  a  journey,  although  the  owner  may  then,  as  it  is  said, 
repossess  himself  of  the  thing,  if  he  can  do  so  peaceably,  he  may 
not  do  so  forcibly,  but  must  resort  to  his  action,  (x)  And  if 
such  misuse  of  the  thing  hired  terminates  the  original  contract, 
the  owner  may  demand  the  thing,  and,  on  refusal,  bring  trover; 
or,  in  some  cases,  without  demand,  (y) 

The  owner  is  said  to  be  bound  to  keep  the  thing  in  good 
order,  that  is,  in  proper  condition  for  use ;  and,  if  expenses  are 
incurred  by  the  hirer  for  this  purpose,  the  owner  must  repay 
them.  On  this  subject,  however,  there  is  some  uncertainty  in 
the  cases.  The  cases  usually  referred  to  on  this  point  relate  to 
real  estate ;  (z)  but  the  hirer  of  land,  or  of  a  real  chattel,  has 
neither  the  same  rights  nor  obligations  with  the  hirer  of  a  per- 
sonal chattel.  Perhaps  the  conflicting  opinions  may  be  recon- 
ciled, by  regarding  it  as  the  true  principle  *that  the  owner  is  not 
bound,  (unless  by  special  agreement,  express,  or  implied  by  the 
particular  circumstances,)  to  make  such  repairs  as  are  made 

raled  that  where  a  public  carriage  or  con-  (v)  Sutton  v.  Temple,  12  M.  &  W.  52, 

veyance  is  overturned,  or  breaks  down,  60. 

without  any  apparent  cause,  the  law  will  (w)  Hickok  v.  Buck,  22  Venn.   149. 

imply  negligence,  and  the  burden  of  proof  In  this  case  the  defendant  leased  to  the 

will  be  on  the  owners  to  rebut  the  prer  plaintiff  a  farm  for  one  year,  and,  by  the 

sumption.   The  ;?n'ma^cic  evidence  arises  contract,  was  to  provide  a  horse  for  the 

from  the  fact  that  there  is  no  apparent  plaintiff  to  use  npon  tlie  farm  during  the 

cause  for  the  accident.    And  in  tne  cose  term.    At  the  commencement  of  the  term 

in  hand,  there  was  no  apparent  cause ;  he  furnished  a  horse,  but  took  him  away 

nor  would  the  hirer  give  any  account  of  and  sold  him  before  the  expiration  of  die 

the  cause.     We  think,  therefore,  thet^p  was  term,  without  providing'  anoUicr.    It  was 

no  error  in  adding  to  the  answer  the  qual-  hdd  that  the  plaintiff  acquired  a  special 

ification  or  explanation  which  we  have  property  in  the  horse,  by  the  bailment, 

been  considering."    See  also  Skinner  v.  and  was  entitled  to  recover,  in  an  action 

London,  Brighton,  and  Southcoast  Rail-  of  trover,  for  the  horse  so  taken  away, 

way  Co.  2  £.  L.  &  E.  360.    And  in  Bush  damages  for  the  loss  of  the  use  of  the  honse 

».  Miller,   13  Barb.  481,  where  property  during  the  residue  of  the  term, 

was  delivered  to  the  defendant,  who  re-  (x)  Lee  v.  Atkinson,  Yelv.  172. 

ceived  the  same,  and  engaged  to  forwajrd  {y)  See  the  case  of  Fouldos  i;.  Wil- 

•  it,  but  it  was  never  afterwards  seen  nor  loughby,  8  M.  &  W.  540,  as  to  what  will 

heard  of,  and  the  defendant  never   ac-  amount  to  a  conversion, 

counted  for  it  in  any  way,  it  was  held  that  {z)  Pomfret  v.  Bicroft,  1    Saund.  321 ; 

ho  was  prima  facie  liable  for  the  goods  Taylor    v.    Whitehead,    Douglas,    744; 

without  proof  of  negligence,  which  proof  Cheetham  v.  Hampson,  4  T.  R.  318; 

could  not  be  required  unless  he  gave  some    Ferguson  v. ,  2  Esp.  5dO ;  Horsefail 

account  of  his  disposition  of  the  property,  v.  Mather,  Holt,  N.  F.  7. 
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necessary  by  the  natural  wear  and  tear  of  the  thing,  or  by  such 
accidents  as  are  to  be  expected,  as  the  casting  of  a  horse-shoe 
after  it  has  been  worn  a  usual  time ;  but  is  bound  to  provide 
that  the  thing  be  in  good  condition  to  last  during  the  time  for 
which  it  is  hired,  if  that  can  be  done  by  reasonable  care,  and 
afterwards  is  liable  only  for  such  repairs  as  are  made  necessary 
by  unexpected  causes,  (a)' 

On  the  part  of  the  hirer  there  is  an  implied  obligation  to%se 
the  'thing  only  for  the  purpose  and  in  the  manner  for  which  it 
was  hired  ;  and  in  no  way  to  abuse  it.  (6) 

The  hirer  must  surrender  the  property  at  the  time  appointed ; 
and  if  no  time  be  specified  in  the  contract,  then  whenever  called 
upon  after  a  reasonable  time  ;  and  what  this  is  •will  be  deter- 
mined in  each  case  by  its  nature  and  circumstances,  (c) 

By  thf  contract  of  hire,  the  hirer  acquires  a  qualified  property 

(a)  There  is  verr  little  direct  authority  613;  Columboa  v.  Howard,  6  Geo.  213  ; 
in  our  books  upon  this  question.  In  Pom-  Harrington  v.  Snyder,  3  Barb.  380 ;  Booth 
fret  V.  Bicroft,  1  Sauod.  321,  Lord  Hale  v.  Terrell,  16  Cteo.  20.  In  the  case  of 
Bays  :  "  If  I  lend  a  piece  of  plate,  and  Mullen  v.  Ensley,  8  Humph.  428,  the  de- 
oovenant  by  deed  that  the  party  to  whom  fendant,  having  hired  a  slave  of  the  plain- 
it  is  lent  shall  have  the  use  of  it,  yet  if  the  tiff,  for  general'  and  common  service,  set 
plate  be  worn  out  by  ordinary  use  and  him  to  blasting  rocks,  and  the  slave  while 
wearing  without  my  fault,  no  action  of  so  engaged  was  severely  injured.  The 
covenant  lies  against  me."  But  this  is  court  held  the  defendant  liable.  And 
only  a  dictum.  So  in  Taylor  v.  White-  Turley,  J.,  said:  "  We  are  of  opinion  that 
head,  Doug.  744,  Lord  Mansfield  says  in  the  employment  of  blasting  rocks  is  not 

fenenil  terms,  that  by  the  common  law  an  ordinary  and  usual  one ;  that  it  is  at- 

e  who  has  the  use  of  a  thing  ou^rht  to  re-  tended  witk  more  personal  danger  than  is 

pair  it.     But  he  probablv  had  nis  mind  common  to  the  usual  vocations  of  life ; 

upon  real  property.    In  the  case  of  Isbell  and  that  a  bailee,  who  has  hired  a  negro 

V,  Norvell,  4  Grat.  176,  it  is  held  that  for  general  and  common  service,  has  no 

where  the  hirer  of  il  slave  pays  a  physician  right  to  employ  him  in  such  an  occupation 

for  attending  on  the  slave  while  he  is  hired,  without  the  consent  of  his  owner."    But 

he  is  entitled  to  have  the  amount  repaid  in  the  cose  of  McLauchtin  v.  Lomas,  3 

him  by  the  owner  of  the  slave.    But  in  Strobh.  85,  where  a  negro  was  let  to  hire 

the  cose  of  Redding  v.  Hall,  1  Bibb,  536,  as  a  house  carpenter,  and  was  employed 

the  same  question  was  decided  the  other  by  thc%irer  in  liis  shop,  where  he  carried 

way,  after  a  careftil  examination  of  the  on  the  business  of  a  house  carpenter,  and 

authorities.    It  is  impossible  to  say  with  where  his  workmen  were  accustomed  to 

certainty  what  the  true  rule  of  law  is  until  use  a  steam  circular  saw,  when  necessary 

we    have  further   adjudication.    But   it  for  their  work  at  the  business,  and  the 

seems  to  be  certain  that  the  hirer  of  an  negro,  while  at  work  at  the  saw,  received 

animal  is  bound  to  bear  the  expense  of  wounds  of  which  he  died,  and  in  an  action 

keeping  it,  unless  there  is  an  agreement  to  by  the  owner  to  recover  the  value  of  the 

the  contrary.    See  Handford  v.  Palmer,  2  sfave  from  the  hirer,  the  jury  gave  a  ver- 

Brod.  &  Bing.  359.  diet  for  the  defendant,  the  court  refused  to 

(6)  Homer  v.  Thwing,  3  Pick.  492 ;  grant  a  new  trial.    Richardson,  J.,  dis- 

Rotch  V.  Hawes,  12  id.  136 ;  Wheelock  v.  scnted! 

Wheelwright,  5  Mass.  104;  DeTolIcnere,        (c)  See  Esmay  v.  Fanning,  9  Barb. 

V.  Fulled  1   So.  Car.  Const.  Rep.  116 ;  176. 


Duncan  v.  Rail  Road  Company,  2  Rich. 
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in  the  thing  hired,  which  he  may  maintain  against  all  persons 
except  the  owner,  and  against  him  so  far  as  the  terms  and  cod* 
ditions  of  the  contract,  express  or  implied,  may  warrant  (d) 
During  the  time  for  which  the  hirer  is  entitled  to  the  use  of  the 
thing,  the  owner  is  bound  not  to  disturb  him  in  that  use ;  and 
if  the  hirer  returns  it  to  the  owner  for  a  temporary  purpose,  he 
is  bound  to  return  it  to  the  hirer,  (e)  * 

ft  is  held  that  if  a  hirer  fastens  hired  chattels  to  real  estate, 
in  such  a  way  that  they  cannot  be  removed  without  injury  to 
the  real  property,  a  purchaser  of  the  land,  without  notice,  holds 
the  chattels,  and  the  owner  of  them  must  look  to  the  hirer  for 
compensation.  (/) 

The  letter  for  hire  acquires  an  absolute  right  to,  and  property 
in,  the  compensation  due  for  the  thing  hired ;  and  this  compen- 
sation or  price,  where  not  fixed  by  the  parties,  must  be  ^  reason- 
'  able  price,  to  be  determined,  like  the  time  for  which  the  thing 
is  hired,  by  the  nature  and  circumstances  of  the  case. 

The  contract  of  hire  may  be  terminated  by  the  expiration  of 
the  time  for  which  the  thing  was  hired,  or  by  the  act  of  either 
party  within  a  reasonable  time,  if  no  time  be  fixed  by  the  con- 
tract Or  by  the  agreement  of  both  parties  at  any  time.  Or 
by  operation  of  law,  when  the  hirer  becomes  the  owner  of  the 
thing  hired.  Or  by  the  destruction  of  the  thing  hired.  If  it 
perish  without  the  fault  of  either  party,  before  any  use  of  it  by 
thfe  hirer,  he  has  nothing  to  pay ;  if  after  some  use,  it  may  be 
doubted  how  far  the  aversion  of  the  law  to  apportionment  would 
prevent  the  owner  from  recovering  pro  ianto;  probably,  how- 
ever, where  the  nature  of  the  case  admitted  of  a  distinct  and 
just  apportionment,  it  would  be  applied,  (g)  Either  party  being 
in  fault  would  of  course  be  *answerable  to  the  other.  And  the 
contract  might  provide  for  the  contingency  of  the  destruction  of 
the  property  in  any  manner. 

{d)  See  Hickok  v.  Back,  22  Verm.  149,  the  period  of  his  sorvioe,  8ee  the  foUowinff 

cited  ante,  p.  607,  n.  {w).  cases.     Geoi)^  v.  Elliott,  2  Ilea.  &Maiii. 

{e)  Rol)erts  v.  Wyatt,  2  Taunt.  268.  5 ;  Williams  v.  Holcombe,  1  N.  C.  Jmw 

{ f)  Fryatt  r.  The  SulUvaa  Company,  Hep.  365 ;  Bacot  v.  Pameli,   2   Baitev, 

5  liill,  116,  7  id.  529.  424;  Bedding  t*.  Hall,  1  Bibb,  536;  Hv- 

(g)  Sec  Harrington  v.  Snyder,  3  Barb,  rison  v.  Murrell,  5  Monr.  359  ;  Dadgeon 

380.     As   to  apportionment  in  cases  of  r.   Teass,  9   Missoori,   867  ;    9olliiu  r. 

hired  slaves,  where  the  slave  dies  during  Woodruff,  4  Eng.  [Ark.]  463. 
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LocATio  OPBRis  FACIENDI.  The  cases  in  which  the  bailee  is 
to  do  some  work  or  bestow  some  care  upon  or  about  the  thing 
bailed,  may  be  conveniently  divided  into  those  where, 

1.  Mechanics  are  employed  in  the  manufacture  or  repair  of 
the  article  bailed  to  them. 

2.  Warehousemen  or  wharfingers  are  charged  with  the  cus- 
tody of  the  thing  bailed. 

3.  Postmasters  receive  letters  to  be  sent  as  directed. 

4.  Innkeepers  receive  the  goods  of  guests. 

Where  mechanics  are  employed*  to  make  up  materials  fur- 
nished, or  to  alter  or  repair  a  specific  thing,  the  contract  is  one 
of  mutual  benefit,  and  only  Ordinary  care  is  required.  But  this 
care  may  vary  much  in  different  cases.  Common  wood  may 
be  given  to  a  carpenter  to  make  a  common  box.  A  chronom- 
eter may  be  delivered  to  a  watchmaker  to  be  cleaned  or  repaired. 
A  diamond  may  be  given  to  a  lapidary  to  be  cut  and  polished. 
The  care  required  in  these  cases  is  very  different;  but  it  is 
always  Ordinary  care;  that  is,  such  care  as  a  person  of  ordinary 
caution  and  capacity  would  take  of  that  specific  thing.  So  of 
the  skill  required.  A  person  who  receives  a  chronometer  to  re- 
pair, and  undertakes  the  work,  warrants  that  he  possesses  and 
will  exert  the  care  and  the  skill  requisite  to  do  that  work  prop- 
erly, and  to  preserve  the  article  safely.  If,  however,  one  chooses 
to  employ,  on  a  work  requiring  great  and  peculiar  skill,  one 
whom  he  has  reason  to  know  to  be  deficient  in  that  skill,  he 
can  have  no  remedy  for  the  want  of  it.  {gg) 
a  The  obligations  of  the  workman  are,  to  do  the  work  in  a 
proper  manner,  and  at  the  time  agreed  on,  or  in  a  reasonable 
time  if  none  be  specified  ;  to  employ  the  materials  furnished  in 
the  right  way,  and  not  onjy  to  guard  •against  all  ordinary  haz» 
ards,  but  to  use  the  best  endeavors  to  protect  the  thing  deliv- 
ered to  him  against  all  peril  or  injury.  And  he  should  do  the 
work  himself,  where,  from  the  circumstances,  it  may  be  pre- 
sumed that  the  personal  ability  or  skill  of  the  workman  is  con- 
tracted for. 

The  workman  has  a  special  property  in  the  thing  delivered  to 

{gg)  Felt  v.  School  Dist.,  24  Verm.  297. 
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him,  and  may  maintain  an  action  against  one  who  wrongfally 
takes  it  from  his  possession.  If  it  perishes  in  his  hands,  without 
his  fault,  the  owner  loses  the  property.  And  from  the  author- 
ities it  might  seem  that  the  owner  is  also  bound  to  pay  pro 
tanio  for  the  work  and  labor  already  expended  upon  it,  (where 
the  contract  does  not  provide  otherwise,)  as  well  as  the  materi- 
als used  and  applied.  (A)  We  doubt,  however,  if  the  practice 
in  this  country  be  altogether  so;  it  is  certain  that  a  distinct 
usage  to  the  contrary  would  control  any  such  rule ;  (i)  and 
without  asserting  that  theri  is  any  such  established  usage,  we 
think  that,  generally,  where  an  owner  leaves  a  chattel  with  a 
workman  wl^o  is  to  labor  upon  it,  and  the  chattel  is  acciden- 
tally destroyed  when  this  labor  has  been  partially  performed, 
each  loses  what  each  one  has  in  the  thing  destroyed ;  the  owner 
his  property,  and  the  workman  his  labor.  If  the  thing  perishes 
from  intrinsic  defect,  the. reason  for  requiring /;ro  tanto  compen- 
sation from  the  owner  would  be  stronger. 

Where  the  workman  is  employed  to  make  a  thing- out  of  his 
own  materials,  it  is  a  case  of  purchase  and  sale,  or  hiring  of 
labor,  and  not  of  bailment.  But  if  the  principal  materials  are 
delivered  to  the  workman,  this  is  a  case  of  bailment,  although 
he  is  to  add  his  own  materials  to  them,  {j) 

(h)  Mcnctono    v.    Athawes,    3    Burr,  tie,  except  tho  iron ;  none  of  the  wooden 

1592;  Wilson  v.  Knott,  3  Humph.  473.  part  was  used  in  the  reparation  except  tlic 

See  also  Brumby  v.  Smith,  3  Ala.  123.  tonpfuo  and  evencr.    When  linL<hed  ii  was 

{i)  It  woald  seem  from  Gillett  t*.  Maw-  worth  $90,  and  Kose's  account  for  repairs 

man,  1  Taunt.  137,  that  a  general  ui^agc,  amounted  to  $78.50.   The  defendant  look 

to  the  effect  that  the  workman  was  not  en-  tlie  wagon  in  the  possession  of  Rose  ira- 

titlcd  to  be  paid  until  his  work  was  fin-  mediately  after  it  was  completed,  and  sold 

ishcd,  would  prevent  his  recovcrinjj  for  his  it  on  the  execution.    Upon  these  facts  the 

work  and  hil>or  on  an  aiticle  accidentally  court  held  that  the  pro|>erty  in  the  wa^n 

destroyed,  while  the  work  was  going  on.  still    continued    in    the   plaintiff.      And 

{J)  Merritt  v.  Johnson,  7  Johns.  473.  Beardsfetfj  J.,  said  :  "  As  the  value  of  the 

This  subject  was  thoroughly  discussed  in  new  materials  and   labor  used  and  em- 

the  case  of  Gregory  v.  Strvker,  2  Denio,  ployed  in  repairing  or  reconstructing  the 

628.    It  was  an  action  of*^  trespass  for  a  wagon  greatly  exceeded  thai  of  the  old 

wagon,  and  the  defendant,  who  was  a  con-  materials  used  in  the  opemtion,  it  was 

stable,  justified  the  seizure  of  it  under  an  urged  that  this  was  really  a  contract  with 

exciHition  againi^t    one    Hose ;    and    the  Rose  to  make  a  new  \ragon,  and  not  for 

q action  was  whether  the   wagon  when  the  repair  of  an  old  one,  and  therefore,  as 

taken  bv  the  defendant  Ixjlonged  to  the  most  of  the  materials  were  furnished  by 

plaintifl  or   Rose.     It  appeared  that  the  him,  his  right  of  property  in  the  vehicle 

wagon  in  question  formerly  belonged  to  would  continue  until  its  completion  and 

the  plaintiff,  and  that  he  made  a  contract  delivery  under  the  contract.    No   doubt 

with  Rose  to  repair  it  for  him.   Before  the  where  a  manufacturer  or  mechanic  agrees 

wagon  was  repaired,  it  was  worth  but  lit-  to  construct  a  particular  article  out  of  his 
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•Where  materials  are  delivered  to  a  workman,  and  a  fabric  is 
to  be  returned  by  him,  made  at  his  own  election,  either  of  those 
materials  or  of  similar  materials  of  his  own,  as  if  a  certain 
weight  of  silver  be  given  him,  to  be  returned  in  the  form  of  a 
silver  goblet,  or  a  certain  quantity  of  wheat  to  be  returned  in 
flour,  some  difficulty  has  arisen,  and  some  conflict  of  opinion. 
We  *should  regard  such  a  contract  not  as  a  locaiio  operis  foci- 
endi,  but  as  creating  an  obligation  of  a  diflerent  character  on 
the  part  of  the  workman :.  one,  indeed,  more  similar  to  a  debt. 
If  the  contract  expressly,  or  by  a  clear  implication,  imported 
that  the  fabric  to  be  returned  should  be  made  specifically  of 
the  very  material  delivered,  then,  if  the  material  should  perish 
or  be  lost,  without  the  fault  of  the  workman,  it  would  be  the 
loss  of  the  owner.  In  the  former  case,  where  the  workman  was 
at  liberty  to  use  what  materials  of  like  quality  he  would,  those 

own  materials,  or  out  of  mnterials  the  made,  the  original  owner  has  title  to  tJ||| 
prinripal  part  of  which  are  his  own,  the  article  in  its  improved  condition,  airo 
property  of  the  article,  until  its  completion  vice  versay  where  they  exceed  it  in  value, 
and  deliver)',  is  in  him,  and  not  in  the  title  to  the  article,  as  rcpau^d  and  im- 
^crson  for  \vhom  it  was  intended  to  be  proved,  passes  over  to  the  person  by 
made.  But  it  is  equally  clear,  as  a  gen-  whom  the  repairs  were  made  f  Such  a 
cral  proposition,  that  where  the  owner  of  rule  would  certainly  be  plain  enough,  and  ^ 
a  damaged  or  worn  out  article  delivers  it  to  probably  might  be  applied  without  gi*eat 
another  pei'son  to  bo  repaired  and  reno-  difficulty,  to  any  particular  case.  But  it 
vaicd  bv  the  labor  and  materials  of  the  would  be  found  to  give  rise  to  a  variety  of 
latter,  tfic  property  in  the  article  as  thus  questions  never  heard  of  in  Actions  grow- 
repaired  and  improved  is  all  along  in  the  ing  out  of  the  reparation  of  decayed  or  in- 
original  owner,  for  whom  the  repairs  were  jured  articles ;  and  the  rule  itself,  I  am 
made,  and  not  in  the  person  making  them,  persuaded,  has  not  so  much  as  the  shadow 
The  agreement  in  such  case  is  but  an  of  authority  for  iu  support.  Thero  are  a 
every  day  contract  of  bailment — locatioope-  multitude  of  instances  in  which  the  ex- 
risfaciendi ;  and  the  original  owner,  so  far  pcnse  of  proper  repairs  greatly  exceeds 
from  losing  his  general  property  in  the  the  value  of  the  article  on  which  they  aro 
thing  thus  placed  in  the  hands  of  another  made.  It  i.s  so  in  the  lowly  operation  of 
person  to  be  repaired,  acquires  tliat  right  footing  an  old  pair  of  boota',  and  not  un- 
to whatever  accessorial  additions  are  made  frequentlv  in  repairing  a  broken  down  ear- 
in  bringing  it  to  its  new  and  improved  riagc.  'Phe  principle  contended  for  by 
condition.  Nor  am  I  aware  that  in  this  the  defendant  is  not  necessary  for  the 
class  of  coses  it  is  at  all  important  what  security  of  the  mechanic  by  whom  the  re- 
tho  value  of  the  repairs,  actual  or  com-  pairs  aro  made.  He  has  a  lien  for  his 
parative,  may  be.  No  case  is  referred  to  labor  and  materials,  and  may  retain  pos- 
which  proceeds  on  that  distinction,  nor  session  until  his  just  demands  are  satis- 
any  writer  by  whom  it  is  adverted  to  as  ficd.  This  affords  ample  protection  to  the 
material.  If*  wo  adopt  this  distinction,  mechanic.  And  who,  let  me  ask,  ever 
what  shall  bo  its  limit  ?  The  general  heard  that  this  lien  wa.s  limited  to  repairs 
property  must  be  in  one  party  to  the  which,  in  value,  fall  below  that  of  the  orig- 
cxolusion  of  the  other,  for  surely  they  inal  article  on  which  they  are  made  1  Yet 
arc  not  tenants  in  common  in  the  thing  this  limitation  must  necessarily  exist,  if 
repaired.  Shall  wo  then  sav  that  where  the  ground  assumed  by  the  couusel  for  the 
the  value  of  the  repairs  falls  below  that  of  defendant  is  well  taken." 
tlie  dilapidated  article  on  which  they  were 
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delivered  to  him  would  be  regarded  only  as  a  partial  payment 
in  advance  for  the  thing  to  be  made  and  ,delivered  to  him  who 
advanced  it,  and  the  workman  would  be  still  bound  to  make 
and  deliver  this  article.  (A) 


(k)  This  subject  has  been  very  mach  th^  survived,  were  to  he  returned,  or  the 
discussed  within  the  lost  few  years,  espe-  same  number  of  sheep,  and  of  as  pood  qutd- 
cially  in  the  courts  of  New  York.  The  ity.  In  the  first  ease,  the  tide  would  still 
eai'licst  case  that  we  have  seen  is  that  of  have  continued  in  the  defendant  below, 
Seymour  v.  Brown,  19  Johns.  44.  There  with  the  right  to  assert  it  when  the  period 
the  plaintiff  sent  to  the  defendant,  a  mil-  of  letting  expired.  If  the  terms  of  the 
Icr,  a  quantity  of  wheat  to  bo  exchanged  letting  were  as  in  die  second  case,  or  w  the 
for  flour  at  the  rate  of  a  barrel  of  flour  for  alternative,  the  right  of  the  defendant  be- 
every  Ave  bushels  of  wheat.  The  defend-  low  rested  in  contract ;  for  he  was  not 
ant  mixed  the  plaintifTs  wheat  with  the  authorized  to  claim  the  identical  sheep." 
fliass  of  wheat  of  the  same  quality  belong-  Seymour  v.  Brown  was  not  cited  or  allod- 
ing  to  himself  and  others ;  but,  before  the  ed  to  cither  by  the  counsel  or  the  court  in 
flour  was  delivered  to  the  plaintiff,  the  Kurd  v.  West,  but  the  reporter,  in  a  learned 
mill  of  the  defendant,  with  all  its  contents,  note,  in  which  he  discusses  the  question, 
wheat  and  flour,  was  entirely  destroyed  by  considers  the  former  as  substantiallT  over- 
fire  from  some  unknown  cause,  and  with-  ruled  by  the  latter,  and  sucli  would  seem 
out  any  fault  or  negligence  on  the  part  of  to  be  the  case  from  the  language  vrhich  we 
^e  defendant.  It  was  held  that  the  de-  have  quoted.  Afterwards,  in  1839,  the  pro- 
widant  was  not  responsible  for  the  Joss  of  cise  question  passed  upon  in  Seymour  r. 
the  plaintiff's  wheat,  there  being  no  con-  Brown  came  up  again  in  the  same  court,  , 
tract  of  sale  by  which  the  property  was  in  Smith  v.  Clark,  21  Wend.  83,  in  which 
transforscd  to  the  defendant.  This  case  the  fonner  case  was  considered  by  tfa^ 
was  decided  in  the  year  1821.  A  few  court,  and  overruled.  Since  that  time  the 
months  afterwards,  a  case  was  decided  the  courts  of  New  Yoric  have  uniformly  held 
same  way  by  the  Court  of  Appeals  of  Vir-  the  law  as  we  have  stated  in  the  text. 
ginia,  on  a  somewhat  similar  state  of  facts.  See  Fierce  v.  Schenck,  3  Hill,  28  ;  Baker 
Slaughter  v.  Green,  1  Rand.  3.  In  1825,  v.  Woodruff,  2  Barb.  520,  S.  C.  nam. 
the  question  came  up  in  Indiana  in  the  Norton  v.  Woodruff,  2  Comst.  153 ;  Mai- 
tiio  cose  of  Ewing  v,  French,  1  Blackf.  lory  j;.  Willis,  4  Comst.  76.  In  this  last 
353.  The  facts  of  the  case  were  almost  case,  the  rule  as  now  held  was  very  cleariy 
identical  with  those  in  Seymour  v.  Brown,  stated  by  Bronson,  C.  J.  *'  The  distinc- 
and  the  court  hdd  that  the  plaintiff  was  tion,"  says  he,  "  which  will  be  found  to 
entitled  to  recover.  Seymour  v.  Brown  run  through  all  the  authorities  on  this  sub- 
having  been  cited,  Blackford,  J.,  said :  ject,  with  the  exception  of  two  cases  which 
"  That  decision,  it  is  admitted,  cannot  be  have  been  overruled,  is  this ;  when  the 
reconciled  with  ours ;  but  as  an  indepen-  identical  thing  delivered,  though  in  an 
dent  tribunsU,  we  must  after  consulting  the  altered  form,  is  to  be  restored,  the  contiact 
authorities  within  our  reach,  determine  for  is  one  of  bailment,  and  the  title  to  the 
ourselves  as  to  what  the  law  is,  however  property  is  not  changed.  But  when  there 
unpleasant  it  may  be  to  differ  from  a  court  is  obligation  to  restore  the  specific  article, 
so  cniiucntly  distinguished  as  diat  of  New  and  the  receiver  is  at  liberty  to  return  an- 
York."  In  1827  came  the  case  of  Hurd  other  thing  of  equal  value,  he  becomes  a 
t;.  West,  7  Cow.  752.  In  that  case  the  debtor  to  make  the  return,  and  the  title  to 
defendant  had  let  a  number  of  sheep  to  the  property  is  changed ;  it  is  a  sale." 
one  Dayton,  and  Dayton,  while  the  sheep  The  same  doctrine  is  held  in  the  late  ca^es 
werc  in  his  possession,  had  sold  them  to  of  Wadsworth  v.  Allcott,  2  Sclden,  64 ; 
the  plaintiff.  And  the  question  was,  whcth-  Foster  v.  Pettibone,  3  Selden,  433  ;  Chase 
er  tlie  property  in  the  sheep  was  in  Day-  v,  Washburn,  1  Ohio  State  Keps.  244.  A 
ton,  so  that  he  could  transfer  them  to  the  similar  rule  was  laid  down  in  Buffam  v, 
plaintiff.  Woadvx>rth,  J.,  in  remarking  Merry,  3  Mason,  478.  In  that  case  A 
upon  the  evidence,  which  was  somewhat  delivered  yarn  to  B,  on  a  Contract  that  the 
uncertain,  said :  "  It  seems  to  me  the  flrst  same  should  be  manu&ctared  into  plaids, 
question  was,  whether  the  identical  slieep,  if  B  was  to  find  tlie  filling,  and  was  to  weave 
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It  is  not  always  easy  to  determine  the  rights  and  obligations 
of  the  parties,  when  the  workman  does  his  work  •imperfectly,  or 

so  maDv  yards  of  the  plaids  at  15  cents  it  is  termed.  But  in  that  case  it  is  held 
per  yard,  us  were  equal  to  the  value  of  the  that  the  contract  is  one  of  bailment,  and 
yarn  at  65  cents  per  pound.  It  was  held  not  of  sale.  The  qnestion  arose  in  Pierce 
that  by  the  delivery  of  the  yarn  to  B  v,  Sclienck,  3  Hill,  28.  Logs  Were  deliv- 
the  property  thereof  vested  in  him.  On  ered  by  the  plaintiff  at^  the  defendant's 
the  other  hand,  in  King  v.  Humphreys,  10  saw-mill,  under  a  contract  with  the  de- 
Barr,  217,  where  rajrs  were  delivered  by  fendant  that  he  should  saw  them  into 
the  plaintiff  to  the  defendant  at  a  certain  boards  witliin  a  specified  time,  and  that 
price,  under  a  special  contract,  to  be  made  each  party  should  have  one  half  of  the 
into  paper,  which  was  to  be  returned  at  a  boards.  It  was  held  that  the  transaction 
certain  price — the  difference  to  be  paid  enured  as  a  bailment  merely,  and  that  the 
by  a  note ;  and  paper  was  manufactured  bailor  retained  his  general  property  in  the 
out  of  the  identical  rags  ;  it  was  held  that  logs  till  all  were  manufactured  pursuant 
the  jifroperty  in  the  rags  and  paper  con-  to  the  contract.  And  Coweiiy  J.,  said : 
tinued  m  the  plaintiff.  But  it  appeared  "  The  plaintiff  delivered  his  logs  to  the 
that  this  was  the  usual  mode  in  which  the  defendant,  who  was  a  miller,  to  be  manu- 
trade  made  contracts  for  working  rags  facturcd  into  boards — a  specific  purpose 
into  paper ;  and  the  court  seem  to  put  from  which  he  had  no  right  to  depart.  On 
their  decision  upon  the  ground  that  the  completing  the  manufacture  he  was  to  re- 
plnintiff  was  entitled  to  receive  the  paper  turn  the  specific  boards,  deducting  one 
made  of  the  identical  rags  delivered.  If  half  as  a  compensation  for  his  labor.  It  is 
this  was  the  ground  of  the  decision,  the  like  the  case  of  sending  grain  to  a  mill  for 
case  does  not  conflict  with  what  we  have  the  purpose  of  being  ground,  allowing  the 
stated  to  bo  the  established  rule ;  the  quos-  miller  to  take  such  a  share  of  it  for  toll, 
tion  in  the  case  was  one  of  construction,  This  is  not  a  contract  of  sale,  but  of  bail- 
and  it  resembled  in  this  respect  the  case  of  ment  —  hcaiio  opens  fadendi.  The  bailor 
Mallory  r.  Willis,  already  cited.  In  that  retains  his  general  property  in  the  whole 
case  the  plaintiff  agreed  to  deliver  good  till  the  manufacture  is  completed ;  and 
merchantable  wheat  at  a  flouring  mill  car-  in  the  whole  afterwards  minus  the  toll, 
ried  on  by  the  defendant,  "  to  be  mann-  The  share  to  be  allowed  is  but  a  compen- 
facturcd  mto  flour."  The  defendant  sation  for  the  labor  of  the  manufacturer, 
agreed  to  deliver  196  pounds  of  superfine  whether  it  be  one  tenth  or  one  half.  Thus, 
flour,  packed  in  barrels  to  be  fumislied  by  in  Collins  v.  Forbes,  3  T.  R.  316,  it  ap- 
tho  plain  liff,  for  every  four  bushels  and  pea  red  that  Forbes  furnished  certain  tim- 
fifteen  pounds?  of  wheat.  He  was  to  be  ber  to  one  Kent,  which  the  latter  was  to 
paid  sixteen  cents  per  barrel,  and  two  work  up  into  a  stage  for  the  commission- 
cents  cx^ra,  in  case  the  plaintiff  made  one  ers  of  the  victualling  ofliice,  he  to  receive 
shilling  net  profit  on  each  barrel  of  flour,  one  fourth  of  the  clear  profit  and  a  guinea 
The  defendant  was  to  guarantee  the  in-  per  week,  on  the  work  Ix'ing  done.  This 
spection.  The  plaintiff  was  to  have  the  was  holden  to  bo  a  bailment  by  Forbes, 
"offalls  or  feed,"  which  the  defendant  So  in  Barker  r.  Roberts,  8  Grecnl.  101,  A 
was  to  store  until  sold.  It  was  held  that  agreed  to  take  B's  logs,  saw  them  into 
the  contract  imported  a  bailment  of  the  boards,  and  return  them  to  B,  who  was  to 
wheat,  and  not  a  sale,  and  therefore  that  sell  them  and  allow  to  A  all  they  brought 
the  plaintiff  might  maintain  replevin  for  a  beyond  so  much.  This  was  held  to  be  a 
portion  of  the  flour  manufactured  from  the  bailment,  and  not  a  sale,  though  it  was 
wheat  delivered  under  the  contract.  But  expressly  agreed  that  the  logs  should  rc- 
Bronson,  C.  J.,  and  IlarriSf  J.,  dissented  main  all  the  while  at  A's  risk.  A  having 
from  the  judgment  of  the  court,  and  de-  sold  the  logs  instead  of  sawing  them,  B 
livered  able  opinions.  There  was  no  dif-  was  allowed  to  recover  their  value  against 
ference  of  opinion,  however,  among  the  A's  vendee.  What  difference  is  there  in 
members  of  the  court,  as  to  the  general  principle  between  an  agreement  by  the 
rule  ;  the  only  question  between  them  was  OT\'ner  to  pay  a  share  of  the  avails  in 
one  of  construction.  —  A  question  some-  money,  and  in  a  part  of  the  specific  thing  ? 
what  similar  to  the  one  that  we  have  been  Either  is  but  a  compensation  for  his  labor, 
considering  arises  where  materials  are  de-  ....  I  have  been  unable  to  see  any  dif- 
livcred  to  be  worked  up  at  the  shares,  as  ference  in  the  nature    of   the    contract, 
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in  a  manner  diflferent  from  that  desired,  or  leaves  it  unfinished. 
The  difficulty  is  in  the  application  of  the  •principles  of  law  to 
the  facts,  rather  than  in  ascertaining  those  principles.  We 
think  they  may  be  stated  thus. 

If  the  workihan,  by  a  deviation  from  his  instructions,  makes 
his  work  of  no  use,  he  can  claim  no  compensation.  If  the  arti- 
cle be  still  of  some  use,  and  be  received  by  the  employer,  the 
workman  may  claim  pro  tanto;  but  his  claim  is  open  to  a  set- 
off or  cross  action  for  any  demand  the  employer  may  have  for 

whetiicr  there  be  an  obligation  to  restore  tain  period,  with  a  stipulation  for  its  re- 
thc  whole,  or  only  a  part  of  the  specific  turn  at  the  expiration  of  the  bailment ; 
thing.     The  owner  of  the  goods  may  re-  and  that  the  property  in  the  sheep  would 
serve  the  ji;cneral  ownership  in  the  whole  not  vest  in  tne  bailee,  until   ho  had  jwr- 
or  in  any  part,  as  he  pleases  ;  and  he  can  ,  fonned  his  part  of  the  agreement,  by  rtj- 
with  no  more  propriety  be  said,  ;>ro  tanto  taming  to   the   piaintif!"   other  sheep  of 
at  loa^t,  to  have  parted  with  it  in  the  lat-  equal  quality;  and  that,  for  a  conversion 
ter  case  than  in  the  former."  —  We  have  of  tlic  sheep,  the  plaintiff  could  sustain  an 
already  had  occasion  to  refer  to  Ilurd  v.  action  of  trover.    And  Kdlo'^ifj  J.,  having 
West,  7  Cow.  752.    Perhaps  that  case  de-  cited  and  commented  upon  Grant  r.  King 
serves  some  further  notice.     It  was  ruled  and  Smith  v.  Niles,  said :  "  We  are  aware 
in  that  case,  as  we  have  seen,  that  where  that  the  case  of  Kurd  v.  West,  7  Cow. 
one  lets  chattels  for  hire,  with  an  agree-  752,  cited  at  the  ai^ument,  is  opposed  to 
ment  on  the  part  of  the  bailee,  in  Hie  alter-  the  view  which  we  take  of  the  case  before 
native,  either  to  return  the  specific  chattels,  us.   There  the  coui^t  seem  to  consider  that 
or  others  of  a  similar  quality ;  that  such  a  the  alternative  words  in  the  contract  dc- 
transaction  amounts  not  to  a  bailment,  but  terminc  its  character,  —  that  the  right  of 
to  a  sale.     The  Supreme  Court  of  Ver-  the  party  to  return  other  sheep  of  equal 
raont  have,  however,  in  a  series  of  cases,  value  makes  the  contract  operate   as  ia 
and  after  much  consideration,  decided  the  sale,  — that  such  is  tlie  legal  effect  of  the 
same  point  the  other  way.     The  question  contract,  and  that  uj»on  the  delivery  of  tlio 
.arose  for  the  first  time,  we  believe  in  the  property  it  vests  in  the  bailee,  or  vendee, 
latter  State,  in  the  case  of  Grant  v.  King,  This  decision  is  admitted  to  be  in  direct 
14  Verm.  367.    There  the  owner  of  cattle  conflict   with    the    case    of    Seymour  r, 
leased  them,  with  a  fai*m,  for  four  years.  Brown,  19  Johns.  44,  —  which  last  case  t? 
under  an  agreement  that,  at  the  expiration  said  to  Ihj  overruled.     Which  of  the  two 
of  the  four  years,  the  lessee  might  either  cases  is  the  better  law  I  do  not  deem  it 
return  the  cattle  or  pay  a  stipulated  price  necessai7  to  inquire,  as  I  think  the  case  at 
-for  them.    The  lessee  sold  the  cattle  be-  bar  must  be  controlled  by  the  decisions  of 
fore  the  four  years  had  expired.     And  it  our  own  court.    It  is  analogous  to  the 
wtis  IwJd  that  the  lessor  might  maintain  case  of  Smith  v.  Nile^,   and  I  think  in 
.trover  for  them  against  both  seller  and  principle  cannot  l>e  distinguished  from  it. 
purchaser.      The    same    question    arose  It  may  bo  asked,  if  the  property  at  the 
again  in  Smith  v.  Niles,  20  Verm.  815,  time  of  the  bailment  does  not  psiss,  when 
and  in  Downer  r,  Howell,  22  Verm.  347,  does  it  vest  in  the  bailee?     Vve  answer 
and  w^iLS  decided  the  same  way.     In  the  cert.ah%ltj  not  until  the  bailee  peiforras  his 
latter  ease,  the  plaintiff  delivered  to  the  part  of  the  contract,  by  returning  other 
•defendant  certain  sheep,  and  the  defendant  sheep  of  equal  goodne:>s.'  That  sufficiently 
executed  a  receipt  therefor,  in  which  he  secures  to  the  bailor  a  return  of  the  prop- 
agreed  to  keep  the  sheep,  or  cause  them  to  erty  bailed,  and  affords  to  the  bailee  all 
bo  kept,  "  tho  full  term  of  three  years,  and  that  he  could  claim,  upon  the  roost  liberal 
return  the  same,  or  others  in  their  place  as  construction  of  the  conrract.     This  con-, 
good  as  they  arc."     Heldf  that  tliis  was  struct  ion  of  the  contract  is  most  beneficial 
not  a  sale  of  sheep  to  the  defendant,  nor  a  to  the  defendant,  and  carries  into  effect, 
bailment  with  power  to  sell,  but  that  it  we  think,   the  obvious  intention  of  the 
WAB  a  bailment  of  the  property  for  a  ccr-  parties." 
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damages  sustained  by  the  deviation.  If  the  work  be  done  by 
special  contract^  and  there  be  a  departure  from  its  terras,  the 
workman  can  recover  nothing  under  the  contract;  but  may  on 
a  quantum  meruit^  if  hisS  labor  was  useful  to  hivS  employer,  and 
its  benefit  accepted,  but  subject  to  set-off  as  before.  And  un- 
doubtedly, if  the  deviation  be  important,  and  the  materials  have 
been  so  used  as  to  have  lost  their  value  as  such,  the  employer 
may  abandon  them  to  the  workman,  and  recover  of  him  their 
value.  So  if  the  thing  be  left  imperfect  and  unfinished,  by  the 
fault  of  the  workman,  he  can  recover  nothing ;  but  if  not  by 
his  fault,  then  he  should  have  compensation  pro  ianiOj  subject 
to  set-off.  And  if  the  contract  be  rescinded  by  the  act  or  assent 
of  both  parties,  then  the  workman  may  recover  pro  tanto.  If 
the  deviation  be  such  as  makes  the  thing  more  valuable  and 
more  costly,  the  workman  cannot  recover  for  this  additional 
cost,  unless  the  employer  assented  thereto.  (/) 

In  this  last  case,  and  in  some  others,  it  is  often  important  and 
difficult  to  determine  what  is  an  assent  on  the  part  of  the  em- 
ployer, and  what  assent  is  sufficient,  (m)  Knowledge  *and 
silence  might  be  considered  so,  if  a  knowledge  of  the  deviation 
existed  while  it  was  going  on,  and  the  employer  could  put  a 
stop  to  it.  But  not  if  only  known  afterwards,  and  when  too 
late  to  prevent  or  arrest  the  alteration.  It  would  certainly  be 
safer  and  more  just  for  the  employer  to  signify  his  disapproba- 
tion as  soon  as  possible  ;  and  his  not  doing  so  would  be  a  cir- 
cumstance, which,  connected  with  others,  as  directing  other 
alterations  in  conformity,  and  the  like,  might  lead  to  an  infer- 
ence that  he  assented  to  and  adopted  the  alteration. 

Contrai^ts  for  work  and  labor  in  making  some  article  fre- 
quently contain  a  provision,  that  if  there  be  alterations  made 
with  the  assent  of  both  parties,  such  alterations  shall  be  paid 
for  or  allowed  for  at  the  same  rate  of  payment  as  that  provided 
by  the  contract  for  the  work  it  specifies;  and  we  think  that 

(/)  The  principles  stated  above  in  our  on  the  hiring  of  persons.     Wc  shall  defer 

text  are  not  peculiar  to  the  contract  of  tlieir  further  considonuion  and  the  citation 

which  wc  ai'c  now  treating.     They  apply  of  cases  until  we  come  to   the  dmpter  on 

equally  to   several  other  species  of  con-  Construction,  in  our  second  volume, 
tracts ;  and  wc  have  already  had  occasion         (w)  fc>cc   Lovelock   v.    Kinj;,    1    M.  & 

to  consider  them  somewhat  in  our  chapter  Rob.  60.     See  also  ante,  pp.  540-542. 
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such  would  be  the  operation  of  law,  without  an  express  stipula- 
tion, (n) 

A  workman  employed  to  make  up  materials,  or  to  alter  or 
repair  a  specific  article,  has  a  Hen  upon  the  materials  of  the 
thing  for  his  pay.  (o) 

Warehouse-men.  This  is  also  a  contract  for  mutual  benefit ; 
and  the  bailee  is  therefore  only  held  to  ordinary  diligence,  {p) 
The  forwarding  merchants  of  this  country  are  *only  subject  to 
the  liabilities  of  warehouse-men,  (q)   unless  they  act  also  as 

(»)  See  ante,  p.  542,  and  note  {(f).  tide,  and  the  plnintiif 's  ship,  which  was 
(o)  M'Intvrc  r.  Carver,  2  W.  &S*392.  lying  there,  forced  against  another  ship 
In  this  case  It  is  decided  that  every  bailee,  and  injured.  It  was  sworn,  that  with  a 
who  has  by  his  labor  and  skill  conferred  sufficient  number  of  bands  the  gates  might 
value  ui>on  specific  chattels  bailed  to  him,  have  been  shored  up  in  time  ho  as  to  Iwar 
has  a  particular  lien  on  them;  but  such  the  pressure  of  the  water;  and,  though 
lien  does  not  exist  in  favor  of  a  journey-  tlie  defendant  offered  to  prove  that  thJfv 
man  or  day-lal)orer.  So  in  Morgan  v.  were  in  a  ])erfectly  sound  state,  Lord 
Congdon,  4  Coinst.  551,  it  is  held  that  EUenltorongh  held  that  it  was  his  duty  to 
every  bailee  for  hire,  who  by  his  labor  or  have  had  a  sufficient  number  of  men  in 
skill  imparts  additional  value  to  the  goods,  the  dock  to  take  measures  of  precaution 
has  a  lien  thei-cou  for  his  charges,  there  when  the  danger  was  approaching,  and 
being  no  special  contract  inconsistent  with  that  he  was  clearly  answerable  for  the 
such  lien.  And  such  lien  extends  to  all  efF«»cts  of  the  deficiency.  So  a  wharfinger 
the  goods  delivered  under  one  contract,  who  takes  upon  him  the  mooring  and 
and  is  not  confined  to  the  particular  por-  stationing  of  the  vessels  at  his  wharf  is 
ijpn  on  wluch  the  labor  has  been  bestowed,  liable  for  any  accident  occasioned  by  his 
.^Accordingly,  where  a  quantity  of  logs  negligent  mooring.  Wood  r.  Curiing, 
^  were  delivered  on  diftcrent  days  at  the  dc-  15  M.  &  W.  626,  16  id.  628. — The  same 
fendant's  saw-mill,  upon  an  agreement  to  rule  applies  to  an  agister  of  cattle.  Broad- 
saw  the  whole  quantity  into  boards,  and  water  r.  Blot,  Holt,  N.  P.  547. 
the  defendant  sawed  a  part  of  them,  and  {q)  Roberts  r.  Turner,  12  Johns.  232. 
delivered  the  boanls  to  the  bailor,  without  This  is  a  very  important  case  on  the 
beintc  paid  for  the  servic^;  it  was  hefd  MahWhy  of  forwarding  meivftanfs.  It  was 
that  he  had  a  lien  for  the  amount  of  his  an  action  on  the  case  against  the  dcfend- 
aocount  upon  the  residue  of  the  logs  in  ant  as  a  common  carrier.  The  defendant 
his  possession.  And  tlie  care,  skill,  and  resided  at  Utica,  and  pursued  the  business 
labor  employed  by  a  trainer  upon  a  race-  of  forwarding  merehandisc  and  produce 
horse  give  liim  a  right  of  lien,  but  he  from  Utica  to  Schenectady  and  Albany, 
waives  this  lien  by  contracting  to  allow  the  It  appeared  that  the  course  of  business  was, 
owner  of  the  horee  to  take  it  for  racing  for  the  ybriwirrfer  to  receive  the  merehan- 
whenevcr  be  chooses.  Fonh  i*.  Simpson,  disc  or  produce  at  his  store,  and  send  it  by 
13  Q.  B.  680.  the  lK)atmen  who  transported  gowls  on 
(p)  Chenowith  v.  Dickinson,  8  B.  the  Mohawk  River,  or  by  wagons  to  Schc- 
Monr.  156 ;  Foote  r.  Storrs,  2  Barb.  326  ;  nectady  or  Albany,  for  which  he  was  paid 
Hatchctt  ?'.  Gibson,  13  Ala.  587 ;  CailifF  at  a  certain  rate  per  barrel,  &c. ;  and  his 
^r.  Danvcrs,  l^eake's  Cas.  114;  Piatt  v,  compensation  consisted  in  the  difference 
Hibbard,  7  Cow.  497  ;  Knapp  v.  Curtis,  between  the  sum  which  he  was  obliged  to 
9  Wend.  60.  But  if  an  uncommon  or  un-  pay,  and  that  which  he  received  from  the 
expected  danger  arise,  he  must  use  efforts  owner  of  the  goods.  The  defendant  re* 
proportioned  to  the  emcrgcncv  to  ward  ceivcd  from  the  plaintiff,  who  resided  in 
it  off.  Ivcck  r.  Maestaer,  1  Camp.  138.  Cazenovia,  in  Madison  County,  by  one 
In  this  case  the  defendant  was  the  pro-  Aldrich,  his  agent,  twelve  barrels  of  pot- 
prietor  of  a  dry-dock,  the  gates  of  which  a.shes,  to  be  forwarded  to  Albany  to  one 
were  burst  open  by  an  uncommonly  high  Trotter ;  the  aslies  were  put  on '  board  a 
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common  carriers,  in  which  case  they  come  •under  the  peculiar 
rules  to  be  hereafter  noticed.  It  may  sometimes  be  difficult  to 
determine  in  which  capacity  such  a  person  acted  at  the  time  of 
the  loss.  But,  in  general,  the  rule  is,  that  if  the  transit  had  ter- 
minated, and  the  bailee  was  only  under  an  engagement  to  for- 
ward the  goods  by  another  carrier,  he  is  only  a  warehouse- 
man. (/•)    Nor  will  it  cause  him  to  continue  to  be  a  common 


boat,  to  he  carried  down  the  Mohawk  to  be  not  only  without  a  prcccdcnt,  but 
Schcnectftdy,  and,  while  proceeding  down  aj^ainst  all  legal  principles.  Lord  Kenyon, 
the  river,  the  boat  ran  against  a  bridge  in  treating  of  the  liability  of  a  carrier, 
and  sunk,  and  the  ashes  were  thereby  (5  T.  R.  394,)  makes  this  the  criterion  to 
lost.  The  defendant's  j)ricc  for  forward-  detcnnine  his  character ;  whether,  at  the 
ing  to  Schenectady  was  twelve  shillings  time  when  the  accident  happened,  the 
per  barrel,  and  the  price  which  he  had  goods  were  in  the  custody  of  the  defend- 
agrced  to  pay  for  transporting  the  goods  ants  as  common  carriers.  In  Garside  v. 
in  question  to  that  place  w^iis  eleven  shil-  The  Proprietors  of  the  Ti-ent  and  Mereey 
lings  ;  he  had  no  interest  in  the  freight  of  Navigation,  4  T.  R.  581,  the  defendants, 
the  good.^,  and  was  not  concerned  as  an  who  were  common  carriei-s,  undertook  to 
owner  in  the  boats  employed  in  the  car-  cany  gooils  from  Stourport  to  Manchester, 
riago  of  merchandise.  The  judge  being  and  from  thence  to  be  forwarded  to  Stock- 
of  opinion  that  these  facts  did  not  make  port.  The  goods  arrived  at  Manchester, 
the  defendant  a  common  carrier,  nonsuited  and  wero  put  into  the  defendants*  ware- 
the  plaintiff ;  and  a  motion  having  been  house,  and  burnt  up  before  an  opportunity 
made  to  set  the  nonsuit  aside,  Spencer,  J.,  arrived  to  forward  them.  Lord  Kenyon 
said :  "  On  the  fallest  reflection,  I  per-  heid  the  defendants'  character  of  carriers 
ceive  no  grounds  for  changing  the  opinion  ceased  when  the  goods  were  put  into  the 
expressed  at  the  circuit.  The  defendant  warehouse.  This  case  is  an  authority  for 
is  in  no  sense  a  common  carrier,  either  saying,  that  the  responsibilities  of  a  com- 
from  the  nature  of  his  business,  or  any  mon  carrier  and  forwarder  of  goods  rest 
community  of  inteixist  with  the  carrier,  on  very  different  principles.  In  the 
Aldrich,  who,  as  the  agent  of  the  plaintiff,  present  case  the  defendant  performed  his 
delivered  the  ashes  in  question  to  the  de-  whole  undertaking ;  he  gave  the  ashes  in 
fondant,  states  the  defendant  to  be  a  for-  charge  to  an  experienced  and  faithful 
warder  of  merchandise  and  produce  from  boatman.  It  has  oeen  urged  that  the  de- 
Utica  to  Schenectady  and  Albany ;  and  fendant  derived  a  benefit  from  the  ear- 
that  he  delivered  the  ashes,  with  instruc-  riage  of  the  goods,  in  receiving  cash  from 
tiona  from  the  plaintiff  to  send  them  to  the  owners  of  produce,  and  paying  the 
Col.  Trotter.  The  case  of  a  carrier  boatmen  in  goods,  and  abo  in  charging 
stands  upon  peculiar  grounds.  He  is  more  than  he  actually  paid.  The  latter 
held  responsible  as  an  insurer  of  the  suggestion  is  doubted  in  point  of  fact; 
goods,  to  prevent  combinations,  chicanery,  but  admitting  the  facts  to  be  so,  these  arc 
and  fraud.  To  extend  this  rigorous  law  advantages  derived  from  the  defendant's 
to  persons  standing  in  the  defendant's  situation  as  a  warehouse  keeper  and  for- 
situation,  it  seems  to  me,  would  be  unjust  warder  of  goods^and  by  no  means  impli- 
and  unreasonable.  The  plaintiff  knew,  or  cntc  him- as  a  carrier ;  for  surely  the  de- 
might  have  known,  (for  his  agent  knew,)  fendant  is  entitled  to  some  remuneration 
that  the  defendant  had  no  interest  in  the  for  the  trouble  in  storing  and  fonvarding 
freight  of  the  goods,  owned  no  part  of  the  goods.  In  any  and  every  point  of  view, 
boats  employed  in  the  carriage  of  goods,  there  is  not  the  least  pretext  for  charging 
and  that  his  only  business  in  relation  to  the  defendant  with  this  loss  m  a  common 
the  caniage  of  goods  consisted  in  forward-  carrier." 

ing  them.  That  a  person  thus  circura-  (r)  Garside  v.  Trent  and  Mersey  Navi- 
stanced,  should  be  deemed  an  insurer  of  gation,  4  T.  R.  581.  In  this  case  the  de- 
goods  fonvarded  by  him,  an  insurer  too  fendants,  being  common  carriers  between 
without  reward,  would,  in  my  judgment,  Stourport  and  Manchester,  received  goods 
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carrier  until  the  next  carrier  receives  the  goods,  that  be  has  no 
distinct  compensation  as  warehouse-man.  (s)  But  if  the  goods 
are  housed  by  the  carrier  between  the  termini  of  his  transit,  they 
are  still  under  his  charge  as  carrier,  (t)  And  if  he  pays  the 
warehouse  rent  to  Another  person,  he  is  still  liable  as  carrier,  if 
his  duty  have  not  terminated,  and  he  is  bound  by  the  contract 
or  the  usage  to  deliver  the  goods,  (v)  But  if  he  is  only  bound  to 
keep  them  safely  until  the  consignee  or  owner  calls  for  them,  he 
is  then  only  a  warehouse-man,  although  the  goods  be  in  his  own 
store,  (v)  And  if  he  undertakes  to  forward  them  beyond  his 
*  own  route,  and  for  that  purpose  puts  them  into  a  suitable 
vehicle,  or  otherwise  disposes  of  them  in  a  proper  way  for  that 
purpose,  he  is  liable  only  for  negligence,  (w)  And  if  he  re- 
ceives goods  as  warehouse-man  into  his  store  on  his  own  wharf, 
for  the  purpose  of  carrying  them  forward,  he  is  not  liable  as  a 
carrier  for  their  loss  until  their  transit  begins,  actually  or  con- 
structively, because  until  then  he  does  not  assume  the  character 
of  a  carrier,  (x) 


from  the  plaintiff  at  Stourport,  to  be  car-  the  partners  were  not  liable  to  S.  &  Co. 

ried  to  Manchester,  and  to  be  for^'arded  for  tno  yaluc  of  the  goods  burnt.     So  in 

from  the  latter  place  to  Stockport.     The  the  case  of  Thomas  r.  The  Boston  and 

defendants  carried  the  goods  to  Manches-  Providence  R.  R.  Corporation,  10   Met. 

ter,  and  there  put  them  in  their  warehouse,  472,  it  was  hdd  that  the  proprietors  of  a 

in  which  they  were  destroyed  by  an  acci-  railroad,  who  transport  goods  over  their 

dental  fiixj  before  they  had  an  opportunity  road,  and  deposit  them  in  tJieir  warehoaae 

of  forwanling  them.'  The  court  AcW  that  without  charge,  until  the  owner  or  con- 

they  were  not  answerable  for  the  loss,  signee  has  a  reasonable  time  to  take  them 

See  also  Brown  r.  Denison,  2  Wend.  593 ;  away,  are  not  liable,  as  common  carriers, 

Acklcy  V.  Kellogg,  8  Cow.  223.  for  the  loss  of  the  goods  from  the  ware- 

(.9)  See  Garsidc  v,  Trent  and  Mersey  house,  but  are  liable,  as  depositaries,  only 

Navigation  Co.,  4  T.  R.  581.  for  want  of  ordinary  care. 

{t)  Forward  v.  Pittard,  1  T.  R.  27.  (w)  Thus,  where  common   carriers  re- 

(m)  Hyde  r.  Trent  and  Mersey  Naviga-  ceived   goods  on   board   their   sloop,  to 

tion,  5  T.  R.  389.  transport  from  New  York  to  Troy,  where 

(r)  Webb,  in  re,  8  Taunt.  443.    In  this  they  transferred  them  on  board  of  a  canal 

case,  A,  B,    C,    and  D,  in  partnership  boat  bound  to  the  north,  pursnant  to  the 

as   carriers,  agreed  witjj   S.   &    Co.,  of  bailor's  instructions ;  but  were  to  receive 

Fromc,  to  carry  goods  from  London  to  no  reward  for  the  transfer  or  further  trans- 

Frome,  where  tliey  were  to  be  deposited  portation  ;  and  the  goods  were  lost  by  the 

in  a  warehouse  belonging  to  the  partner-  upsetting  of  the  canal  boat ;   it  was  kiid 

ship  at  Frame,  where  A  resided,  without  that  their  character  of  common   carriers 

any  cliargc  for  the  warehouse-room,  till  it  ceased  at  Troy  ;  and  having  exercised  or- 

should  be  convenient  for  S.  &  Co.  to  take  dinary  care  in  seeing  the  goods  placed  on 

the  goods  home.     Goods  of  S.  &  Co.,  car-  l)oard  a  safe  boat,  they  were  not  responsi- 

ried   by  the    j)artners   from   London    to  ble   for   the  loss.     Ackley  v.  Kellogg,  8 

Fromc,  under  this  agreement,  were  depos-  Cow.  223. 

itcd  in  the  warehouse  at  the  latter  place,  (a-)  Piatt  r.  Hibbartl,  7  Cow.  497.    In 

and  destroyed  by  fire.    It  was  lida  that  White  ».  Humphrey,  11  Q.  B.  43,  where 
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It  IS  not  necessary  that  the  goods  be  housed  to  aflFect  the 
bailee  with  the  liabilities  of  a  warehouse-man.  It  is  enough  if 
they  are  actually  within  his  charge  and  custody  for  the  purpose 
of  being  housed,  (y) 

As  to  the  obligation  of  the  warehouse-man  to  deliver  the 
goods  to  the  consignee,  or  redeliver  them  to  the  consignor,  in 
the  case  where  they  are  claimed  by  another  as  the  proper  owner 
who  forbids  such  delivery,  there  seems  to  be  some  uncertainty,  (z) 
*  We  take  the  law  to  be,  however,  that  he  must  decide  for  him- 
self which  is  the  better  right,  and  is  exposed  to  loss  if  he  decide 
it  wrongly.  But  if  he  deliver  it  to  the  original  bailor,  or  his 
consignee,  the  true  owner  should  not  recover  damages  from  him 
by  merely  proving  his  ownership  and  a  notice  to  the  warehouse- 
man, nor  unless  he  exhibit  to  the  warehouse-man  such  proofs  as 
might  reasonably  be  required  of  his  ownership.     And  if  on  such 

the  plaintiff  deposited  hops  in  tlio  defend-  knowlcdgcd,  in  an  action  brought  against 

ant's  warehouse  to  be  conveyed  to  London  him  by  such  person.    See  Grosling  u.  Bir- 

in  the  barges  of  the  defendant  (who  was  nie,  7  Bing.  339 ;  IIoll  r.  Griffin,  10  Bing. 

also   a  carrier,)    whenever   the    plaintiff  246;  Kieran  v.  Sandars,  6  Ad.  &E1.  515; 

should  direct,  and  in  the  mean  time  to  bo  Harman  v,  Anderson,    2    Camp.    243  ; 

kept  by  the  defendant  without  charge  for  Stonard  v.  Dunkin,  id.  344 ;  Burton  v. 

warehousing,  it  \rtis  held  by  the  judge  at  Wilkinson,  18   Verm.  186.    In  the  late 

nisi  prius  that  the  advantage  of  carrying  case,  however,  of  Choesman  r.  Excell,  4 

the  hops  for  hire  might  be  considered  as  E.  L.  &  E.  438,  where  property  had  been 

payment  for  the  warehousing,  and  that  the  deli\xred  by  the  plaintiff  to  the  defendant 

defendant  was  not,  therefore,  a  gatuitous  for  tne  purpose  of  defeating  an  execution 

bailee,  and  so  liable  only  for  gross  negli-  against  the  plaintiff,  it  was  held  that  in  the 

gence;  and  tlic  Court  of  Queen's  Bench  present  action  oftrover  the  defendant  might 

refused  to  grant  a  new  trial  on  the  ground  set  up  the  title  of  a  previous  transfeixee  of 

of  misdirection .  the  plaintiff  to  defeat  the  plaintiff 's  right  to 

(y)  Thus  it  has  been  decided,  that  as  recover,  and  the  court  refer  to  Ogle  v.  At- 

soon  as  the  goo<ls  arrive,  and  the  crane  of  kinson  as  in  point.   The  court  arc  inclined 

the  warehouse  is  applied  to  raise  them  into  to  the  opinion  that  in  the  case  of  a  pledge 

the  warehouse,  the  liability  of  the  ware-  the  pledgee  may  set  up  the  jus  tertii  unless 

houseman  commences ;  and  it  is  no  de-  he  has  made  an  absolute  agreement  to 

fence  that  they  are  afterwards  injui-ed  by  ^ve  up  the  property  to  the  party  pledging 

falling  into  the  street  from  the  breaking  of  it.   Sec  also,  Bates  v.  Stanton,  1  Duer,  79 ; 

the    tackle,    even    if    the    carman    who  Pitt  v.  Albritton,  12  Ire.  L.  77.     So  if  a 

brought  then)  has  refused  the   offer  of  warehouse-man  delivers  the  goods  intrust- 

slings  for  further  security.    Thomas  r.  ed  to  him  to  a  wrong  person  by  mistake. 

Day,  4  Esp.  262.  or  they  are  obtained  from  him  by  fraud, 

(s)  In  Ogle  V.  Atkinson,  5  Taunt.  759,  as  by  a  forged  order,  he  is  liable  to  his 
it  was  decided  that  a  warehouse-man,  re-  bailor  for  their  value.  Lubbock  v.  Inglis, 
ceiving  goods  from  a  consignee,  who  has  1  Stark.  104;  Willard  v.  Bridge,  4  Barb, 
had  actual  possession  of  them,  to  be  kept  361.  On  the  other  hand,  if  the  goods  arc 
for  his  use,  may  nevertheless  refuse  to  re-  taken  from  the  possession  of  tlie  warehouse- 
deliver  them,  if  they  are  the  property  of  man  by  the  authority  of  the  law,  this  con- 
another.  But  several  subsequent  cases  stitutes  a  good  defence  for  him  in  an 
have  established  that  a  warehouse-man  action  brought  against  him  by  his  bailor, 
cannot  dispute  the  title  of  his  bailor,  or  of  Burton  v.  Wilkinson,  18  Verm.  186. 
any  other  person  whose  title  he  has  ac- 
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evidence  he  did  deliver  the  goods  to  the  person  claiming  to  be 
owner,  and  it  appeared  afterwards  that  the  claim  was  un- 
founded, the  original  bailor  should  be  limited  in  his  recovery  to 
the  strictest  compensation,  if  the  warehouse-man  could  show 
that  he  acted  on  evidence  which  would  satisfy  a  cautious  and 
honest  man.  In  practice  it  is  usual  in  such  cases  to  demand 
and  receive  an  indemnity  from  the  party  put  in  possession  of 
the  goods. 

In  an  action  against  a  warehouse-man  to  recover  the  value 
of  lost  baggage,  the  owner  has  been  admitted  to  prove  the  con- 
tents, in  the  same  way  als  in  a  similar  action  against  a  common 
carrier ;  but  this  privilege  is  strictly  confined  to  the  ordinary 
baggage  of  a  traveller,  (a) 

A  warehouse-man  has  a  lien  on  the  goods  which  he  stores 
for  his  charges  for  those  goods ;  and  he  may  redeliver  a  part  of. 
those  goods,  and  retain  his  lien  on  the  residue  for  the  whole  of 
his  charges  on  all  the  goods ;  provided  they  were  delivered  to 
him  as  one  bailment.  But  he  has  no  general  lieu  on  the  goods 
for  all  his  charges  against  the  bailor  for  storage  of  other 
goods,  (aa) 

WiiAUFiXGERS.  This  kind  of  bailment  is  quite  similar  to 
that  first  spoken  of,  and  the  rules  of  law  applicable  to  it  are 
much  the  same,  (ft) 

It  has  been  somewhat  questioned  whether,  in  the  case  of  de- 
positaries for  hire,  and  loss  or  injury  to  the  goods,  the  law  casts 
the  burden  of  proving  negligence  on  the  owner,  or  that  of  prov- 
ing due  care  and  the  absence  of  negligence  on  the  depositary. 
We  have  considered  this  point  in  a  previous  note,  (c)  and  the 
cases  there  cited  show  that  the  decided  weight  of  authority  is 
in  favor  of  requiring  proof  of  negligence,  on  the  ground  that 


(a)  Clnrk  v.  Spcncc,  10  Watts,  335.  inp:  r.  Todd,  1  Stark.  72,  that  the  rule  as 

(aa)  Schmidt  r.  Blood,  9  Wend.  268.  to  the  liability  of  wharfingers  was  different 

The  subject  of  the  warehouse-man's  lien  from  wliat  we  have  stated,  and  that  they 

is  fully  and  learuedlv  considered  in  Stein-  ni-e  held  to  the  same  degree  of  res}K}nsi- 

man -v.  Wilkins,  7  Watts  &  S.  466.  bility  as  common  carriers.     But  it  is  XQrv 

(/>)  Piatt  r.  Hibbard,  7  Cow.  497,  502,  doubtful  whether  those  cases  justify  sucli 

n.  (6) ;  Sidaways  r.  Todd,  2  Stark.  400  ;  an  inference  ;  and  if  they  do,  they  cannot 

Footc  V.   Stori*s,   2   Barb.   326.     It   has  now  be  considered  as  law. 

portietimcs  been  inferred  from  the  cases  of  (c)  See  ante,  p.  606,  n.  (u). 
Boss  V.  Johnson,  5  Burr.  282.'),  and  Mav- 
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the  law  will  not  intend  any  •wrong-doing.  But  there  have  been 
opposite  decisions;  and  courta  which  adopt  this  rule  sometimes 
regret  its  existence.  , 

The  wharfinger  has  a  lien  on  vessel  and  goods  for  his  wharf- 
age, (d)  And  he  is  said  to  have  not  only  a  specific  lien,  but  a 
general  lien  on  the  goods  for  his  balance  against  the  owner  in 
respect  to  freight  and  wharfage  ;  we  do  not,  however,  consider 
this  certain,  (dd) 

Postmasters  might  be  regarded  as  depositaries  for  a  compen- 
sation, or  as  carriers  ;  and  as  common  carriers,  because  they  are 
obliged  to  carry  for  all.  But  they  are  also  public  officers  ;  re- 
ceiving their  appointments  and  their  compensation  from  the 
State,  which  alone  regulates  and  directs  their  duties.  Hence 
they  come  under  a  different  obligation  and  liability  from  that  of 
ordinary  common  carriers.  The  postmaster-general  is  not 
liable  for  loss,  although  it  be  caused  by  the  negligence  of  his 
servants.  The  law^  was  so  established  in  Lord  HoWs  time, 
though  against  his  opinion,  in  the  case  of  Lane  v.  Cotton  ;  [e) 
and  that  case  has  been  considered  as  law  ever  since.  (/)  But 
it  should  seem,  from  general  principles,  that  if  such  servant  were 
wholly  incompetent,  and  the  knowledge  of  the  incompetency 
were  brought  home  to  the  postmaster-general,  this  should  make 
him  responsible ;  and  if  it  could  be  shown  that  the  servant  was 
appointed  or  retained  from  unworthy  motives  after  such  knowl- 
edge, the  postmaster-general  ought  certainly  to  be  held  liable.(g-) 
His  deputies  are  not  liable  except  for  loss  caused  by  their  own 
fault  or  negligence  ;  but  for  this  it  is  clear  that  they  are  liable.  (A) 
This  negligence  may  be  in  appointing  unfit  persons  to  subordi- 

(d)  Johnson  v.  The  Schooner  McDon-  hees,  13  Ohio,  523,  tho  same  rale  was  ap- 
ougb,  Gilpin,  101;  Lewis,  ex /Kirte,  2  Gall,  plied  to  a  mail  contractor.  Therefore, 
483.  where  money  transmitted  by  mail  wj\s  lost 

(dd)  The  King  r.  Humphery,  1  McLel.  by  tho  carelessness  of  the  contractoi-s* 

&  Yoange,  173.  agents  who  carried  the  mail,  the  court 

(e)  1  Ld.  Kaym.  646,  12  Mod.  472.  held  that  the  contractors  were  not  liable. 
(/)  Whitfield  V.  I^  Despenccr,  Cowp.  The  case  of  Hutchins  v.  Brackett,  2  Fost. 

754 ;  Sdiroyer  v.  Lynch,  8  Watts,  453  ;  252,  is  to  the  same  effect. 
Supervisors  of  Albany  Co.  r.  Dorr,  25        (o)  See  authorities  cited  in/hz,  n.  (i). 
Wend.  440,  per  Nelson^  C.  J. ;  Wigjrins        (A)  Whitfield  t;.  Le  Despencer,  Cowp. 

V.  Hatiiaway,  6  Barb.  632 ;  Martin  v.  The  754 ;  Kowning  v.  Goodchild,  3  Wils.  443; 

Mayor,  &c.  of  Brooklyn,  1  Hill,  545,  per  Maxwell  v.  Mcllvoy,  2  Bibb,  211 ;  Christy 

CoweUf  J.     See  also  Dunlop  v.  Mnnroe,  7  r.  Smith,  23  Verm.  663.     See  also  Bolan 

Craiich,  242.    And  in  Comwell  v.  Voor-  r.  Williamson,  2  Bay,  551,  1  Brev.  181. 
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nate  ofEces,  or  in  not  using  due  precautions  to  secure  their  good 
conduct;  for  each  deputy  postmaster  is  bound  to  exercise  due 
care  in  such  appointments,  and  due  watchfulness  over  the  con- 
duct of  his  subordinates,  (i)  And  *it  would  seem  that  the  post- 
master-general should  be  held  to  some  measure  of  the  same 
obligation. 

Innkeepers.  An  inn  has  been  judicially  defined  as  "  a  house 
where  the  traveller  is  furnished  with  every  thing  which  he  has 
occasion  for  whilst  upon  his  way."  (j)  There  need  not  be  a 
sign  to  make  it  an  inn.  (k)  But  a  mere  coffee-house,  (/)  or 
eating-room,  or  boarding-house,  (11)  is  not  an  inn.  {7n) 

Public  policy  imposes  upon  an  innkeeper  a  severe  liability. 
The  latter,  and  on  the  whole,  prevailing  authorities,  make  him 
an  insurer  of  the  property  committed  to  his  care,  against  every 
thing  but  the  act  of  God,  or  the  public  enemy,  or  the  neglect  or 
fraud  of  the  owner  of  the  property,  (n)     He  would  then  be 

(i)  Schroyer  w.  Lynch,  8  Watts,  453  ;  Forkhouse  v,  IForster,  5  Mod.  427,  S.  C 

Wiggins    V.    Hathaway,    6    Barb.  632 ;  nom.  Parkhuret  v,  Foster,  Carth.  417,  1 

Christy  v.  Smith,  23  Verm.  663.    And  in  Salk.  387.     And  Lord  Holt  said  the  case 

Bishop  V.  Williamson,  2  Fairf.  495,  this  was  so  plain  that  there  was  do  occasion 

rule  was  applied  to  a  case  whei-o  a  deputy  for  giving  reasons.     See  also  Bonner  r. 

postmaster  had   employed    an    assistant  Welbom,  7  Grco.  296.    Bnt  in  Thompson 

without  having  an  oath  administered  to  v.  Lacy,  3  B.  &  Aid.  283,  it  was  held  that 

him,  as  was  required  by  the  statute  of  the  a  house  of  public  entertainment  in  London, 

United  States.    Accordingly,  where  such  where  beds,  provisions,  &c.,  were  famished 

assistant  wrongfuUjr  refused*  to  deliver  a  for  all  persons  paying  for  the  same,  but 

letter  to  the  plaintiff,  his  employer  was  which  was  merely  called  a  tavern  and 

held  liable  in  damages.     See  also  Bolan  coffee-house,  and  was  not  frequented  by 

V,  W^illiamson,  1  Brev.  181.  stage-coaches  and  wagons  from  the  coun- 

(j)   Per  Bayley,  J.,  in   Thompson  r.  try,  and  which  had  no  stubles  belonginjr 

Lacy,  3  B.  &  Aid.  283,  286.  to*  it,  was  to  be  considered  as  an  inn,  and 

[h)  Bac.  Abr.  tit.  Lins  and  Innkeepers,  the  owner  was  subject  to  the  liabilities  of 

(B.)     ''A  sign  is  not  essential  to  nn  inn,  innkeepers,  and  had  a  lien  on  the  goods 

but  is  an  evidence  of  it."    Ver  Holt,  C.  J.,  of  his  guest  for  the  payment  of  his  bill, 

in  Parker  v.  Flint,  12  Mod.  254.  and  that  too  even  where  the  guest  did  not 

(/)  Doe  d.  Pitt  V.  Laming,  4  Camp.  73.  appear  to  have  been  a  traveller,  but  one 

(//)  This  was  directly  held  by  £r?c,  J.,  who  had  previously  resided  in  famished 

in  Dancey  v.  Kichardson,  20  Law  Times  lodgings  in  London.    In  Wintermutc  i*. 

Rep.  213.  Clarke,  5  Sandf.  247,  the  court  say  that  in 

(m)  So  one  who  entertains  strangers  order  to  charge  a  party  as  an  innkeeper  it 
occasionally,  although-  he  receives  com-  is  not  necessary  to  prove  that  it  was  only 
pcnsation  for  it,  is  not  an  innkeeper,  for  the  reception  of  travellers  that  his 
State  V.  Mathews,  2  Dev.  &  Bat.  424 ;  house  was  kept  open,  it  being  sufficient  to 
Lyon  V.  Smith,  1  Morris,  [Iowa,]  184.  prove  that  all  who  came  were  received  as 
So  it  has  been  held  that  a  housekeeper  at  guests  without  any  previous  agreement  as 
Tunbrid^e  or  Epsora,  or  otber  w^atering-  to  the  time  or  terms  of  their  stay.  A  pub- 
place,  vmo  lets  lodgings,  and  furnishes  lie  house  of  entertainment  for  all  who 
meat  and  drink,  and  provides  stable  room  choose  to  visit  it  is  the  true  definition  of 
for  the  company  who  resort  there  for  an  inn. 
health  or  pleasure,  is  not  an  innkeeper.  (m)  Mason  v.  Thompson,  9  Pick.  280, 
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•liable  for  a  loss  occasioned  by  his  own  servants,  by  other  guests, 
by  robbery  or  burglary  from  without  the  house,  or  by  rioters  *or 

per  Wilde,  J. ;  Richmond  v.  Smith,  8  B.  gave  the  horse  in  charge  to  the  defendant's 
&  G.  9,  per  Bai/ley,  J. ;  Piper  v.  Manny,  ostler,  who  placed  him  in  a  stall  whei-o 
21  Wend.  282, per  iVe/son,  C.  J. ;  Grinnell  there  wai  ano^cr  horse;  and  that  the  in- 
V.  Cook,  3  Hill,  485,  per  Bronson,  J. ;  jury  was  done  by  the  other  horse  kicking^ 
Manning  r.  Wells,  9  Ilinnph.  746  ;  the  horse  of  the  plaintiff.  The  defendant 
Thickstun  v.  Howard,  8  Blackf.  535;  having  called  witnesses  to  show  that 
Mateer  v.  Brown,  1  Cala.  221 ;  Shaw  v.  proper  care  had  been  taken  of  the  horse, 
BeiTy,  31  Maine,  478.  This  last  was  an  the  learned  judpe  directed  the  jury  to  find 
action  on  the  case  against  the  defendant,  for  the  plaintiff,  if  they  were  of  opinion 
who  was  an  innkeeper,  for  an  injury  to  that  the  defendant,  by  himself  or  ser\'ant6, 
the  plaintiffs  horse,  while  at  the  defend-  had  been  guilty  of  direct  injury,  or  of 
ant's  stable.  The  horse  was  placed  at  the  negligence,  but  otherwise  for  the  defend- 
stable  in  the  evcninoj,  and  the  next  mom-  ant.  The  jury  found  a  verdict  for  the 
ing  one  of  his  hind  Tegs  was  found  to  have  defendant,  and  the  Court  of  Queen's 
been  broken  above  the  gambrel  joint.  The  Bench  held  the  direction  proper.  This 
evidence  tended  to  show  that  he  was  decision  was  considered  in  the  case  of 
treated  with  care  and  faithfulness ;  that  ho  Mateer  v.  Brown,  1  Cala.  221.  The 
was  placed  in  a  safe  and  suitable  stall,  court  adopt  the  dictum  of  Mr.  Justice 
with  sufficient  and  suitable  bedding ;  and  Bayley  in  Richmond  v.  Smith,  8  B.  &  C. 
that  the  injury  happened  without  the  fault  9,  that  the  innkeeper  very  closely  resem- 
of  any  one.  The  learned  judge,  before  bles  a  common  carrier,  and  is  liable  for 
whom  the  cause  was  tried,  instructed  the  any  loss  not  occasioned  by  the  act  of  God 
jury,  that  the  rule  of  law  applicable  to  or  the  king's  enemies,  except  where  the 
common  carriers  was  not  applicable  to  guest  chooses  to  have  the  goods  under  his 
innholders  ;  that  the  law,  in  case  of  injury  own  care ;  and  after  a  lengthy  and  able 
to  goods  or  property  while  in  the  custody  consideration  of  the  subject  they  say  that 
of  the  innkeeper,  presumed  it  to  have  hap-  although  that  dictum  of  ISfr.  Justice  Bau- 
pened  throncu  his  negligence  or  fault,  and  ley*s  has  been  overturned  in  England  by 
wouW  hold  him  responsible  for  it,  unless  the  decision  of  Dawson  r.  Charaney,  they 
he  could  prove  that  he  was  guilty  of  no  think  the  dictum  right  and  the  decision 
fault ;  and  that  if  the  defendant  had  wrong.  The  case  of  Mcrritt  v.  Claghom 
proved  that  he  was  not  in  fault,  the  action  was  also  an  action  on  the  case  to  recover 
could  not  be  maintained.  The  case  was  the  value  of  two  horses,  a  double  hamcss, 
carried  up  to  the  Supreme  Court  on  ex-  two  horse  blankets,  and  two  halters.  On 
ception  to  these  instructions,  and  that  the  tritU,  it  was  conceded  that  the  defend- 
court,  after  an  elaborate  examination  of  ant  was  the  keeper  of  an  inn,  and  that  the 
the  authorfties,  hdd  the  instructions  to  be  agent  of  the  plaintiff  was  received  as  a 
incorrect ;  and  declared  the  rule  of  law  to  guest  at  the  defendant's  inn,  with  the  prop- 
be,  that  an  innkeeper  is  bound  to  keep  the  erty  in  question,  belonging  to  the  plaintiff; 
goods  and  chattels  of  his  guest  so  that  they  and  that  the  horses  and  other  property 
shall  be  actually  safe ;  inevitable  acci-  were,  as  is  usual  in  such  cases,  put  into 
dents,  the  acts  of  public  enemies,  the  the  bam  of  the  defendant,  whicn  was  a 
owners  of  the  goods  and  their  servants,  part  of  the  premises,  and,  at  the  usual 
excepted ;  and  that  proof  that  there  was  time  for  closing  the  stable,  the  bam  was 
no  negligence  in  the  innkeeper  or  his  ser-  locked  by  the  defendant ;  and  that  about 
vants  was  not  sufficient  for  his  immunity,  daylight  the  next  morning,  and  while  the 
It  must  be  confessed,  however,  that  two  property  was  thus  in  the  custody  of  the 
recent  and  well-considered  cases  adopt  a  defendant,  as  an  innkeeper,  the  bam  was 
differeAt  rule  on  this  subject  from  that  discovered  to  be  on  fire,  supposed  to  bo 
stated  in  the  text,  and  supported  bv  the  the  work  of  an  incendiary,  and  the  horacs 
authorities  just  cited.  We  allude  to  l)aw-  and  other  property  were  burned  and  de- 
son  r.  Chamncy,  5  Q.  B.  164,  and  Mer-  stroyed;  and  that  there  was  no  negligence, 
ritt  r.  Claghorn,  23  Verm.  177.  Dawson  in  point  of  fact,  in  the  defendant  or  his 
r.  Chamney  was  an  action  on  the  case  to  servants,  in  the  case  of  the  bam  and  of 
recover  damages  for  an  injury  to  the  plain-  the  property  in  question.  On  these  facts, 
tiff's  horse.  It  appeared  that  the  defend-  the  court  held  that  the  plaintiff  was  not 
ant  was  an  innkeeper ;  that  the  plaintiff  entitled  to  recover.    And  Redjidd,  J.,  in 
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mobs.  Nor  will  it  excuse  bim  if  he  were  sick,  insane,  or  absent 
at  the  time  ;  for  he  is  bound  to  have  competent  servants  and 
agents,  (o) 

Bat  it  is  a  good  defence  that  the  loss  was  caused  by  the 

servant  of  the  owner,  (p)  or  by  one  who  came  with  him  as  his 
companion,  (q)  or  by  the  negligence  of  .the  ow^ner ;  (r)  or  that 

giving  the  opinion  of  tho  court,  said  :  court  in  so  holding."  Afber  a  carcfiil  ex- 
"  The  case  finds  that  the  plaintiff's  loss  amination  of  the  authorities,  the  learned 
was  without  any  negligence,  in  point  of  judge  concludes :  "It  is  certain  no  well 
fact,  in  the  defendant  or  his  senrants.  considered  case  has  held  the  innkeeper 
From  this  we  are  to  understand  that  no  liable  in  circumstances  like  the  present, 
degree  of  diligence  on  his  part  could  have  And  no  principle  of  reason,  or  policy,  or 
prevented  the  loss.  If,  then,  the  defend-  justice,  requires,  we  think,  any  such  results 
ant  is  liable,  it  must  bo  for  a  loss  happen-  and  the  English  law  is  certainly  settled 
ing  by  a  cause  beyond  his  control.  In  otherwise."  See  also,  McDaniels  v.  Rob- 
saying  this  we  hare  reference  only  to  the  inson,  26  Vt.  337  ;  Metcalf  v.  Hess,  14  HI. 
highest  degree  of  what  would  be  esteemed  129. 

reasonable  diligence,  under  the  circum-  {o)  Cross  v.  Andrews,  Cro.  Eliz.  622 ; 

stances  known  to  exist,  before  the  fire  oc-  Bprradaile  v.  Hunter,  5  M.  &  Gr.  639. 

curred.    We  are  aware   that    it  would  Ip)  Calye's  case,  8  Co.  Bep.  32. 

doubtless  have  been  possible,  by  human  (q)  Ibid. 

means,  to  haye  so  Tigilantly  guarded  these  (r)  Burgess  v.  Clements,  4  M.  &  S. 
buildings  as  probably  to  have  prevented  306  ;  Armistead  v.  White,  6  £.  L.  &  £. 
the  fire.  But  such  extreme  caution  in  re-  349.  This  last  was  an  action  on  the  case 
mote  country  towns  is  not  expected,  and  for  the  loss  of  money,  which  the  plaintiff 
If  practised,  as  a  general  thing,  must  very  brought  with  him  to  the  defendant's  inn. 
considerably  increase  charges  upon  guests,  On  the  trial,  it  appeared  that  the  plaintiff 
which  they  would  not  wish  to  incur,  ordi-  was  a  commercial  traveller,  who  had  fre- 
narily,  for  the  remote  and  possible  advan-  quented  the  defendant's  inn  for  twenty 
tage  which  might  accrue  to  them.  The  years.  On  the  evening  of  the  night  in 
question,  then,  is,  Whether  the  defendant  which  the  money  was  stolen  from  the 
is  liable  ?  Do  tho  authorities  justify  any  plaintiff's  driving  box,  he  had  opened  the 
such  conclusion  ?  For  it  is  a  question  of  oox  and  counted  over  the  bank-notes  in 
authority  merely.  We  know  that  many  the  presence  of  many  persons  in  the  corn- 
eminent  judges  and  writers  upon  the  law  mercial  room,  as  he  had  also  done  on  sev- 
have  considered  tliat  innkeepers  are  liable  eral  days  before,  and  after  replacing  them 
to  the  same  extent  as  common  carriers,  in  the  box  he  left  it  in  tliat  room  all  night» 
It  may  be  true,  that  the  cases  are  much  as  he  had  been  accustomed  to  do  ;  it  was 
alike  in  principle.  For  one,  I  should  not  the  custom  of  travellers  to  leave  their 
be  inclined  to  (question  that.  But  if  the  driving  boxes  in  the  commercial  room 
case  were  new,  It  is  certainly  not  free  from  during  the  night.  The  box  was  so  in- 
(question  how  far  any  court  would  feel  jus-  securely  fastened  that  it  might  be  opened 
tified  in  holding  any  bailee  liable  for  a  loss  without  a  key,  by  pushing  oack  the  lock, 
like  the  present.  But  in  regard  to  com-  The  learned  judge,  in  summing  up  to  the 
mon  carriers,  the  law  is  perfectly  well  jury,  said  that  by  the  custom  of  England 
settled,  and  they  contract  with  the  full  an  innkeeper  was  bound  to  keep  the  goods 
knowledge  of  the  extent  of  their  liability,  of  his  guest  safely ;  but  that  a  guest  might, 
and  demand  not  only  pay  for  the  freight,  by  gross  negligence,  rebeve  the  innkeeper 
but  a  premium  for  the  insurance,  and  may  from  his  liability ;  and  that  if  they  thought 
re-insure  if  they  choose.  And  the  fact  that  a  prudent  man  would  have  taken  the 
that  carriers  are  thus  liable  no  doubt  often  box  with  him  to  his  bedroom,  or  given  it 
induces  tho  owners  to  omit  insurance,  into  the  express  custody  of  the  dercndant, 
But,  unless  the  law  has  already  affixed  the  they  might  find  a  verdict  for  the  defend- 
same  degree  of  extreme  liability  to  the  ant ;  and  left  it  as  a  question  for  them 
case  of  innkeepers,  we  know  of  no  grounds  whether  the  plaintiff  was  guilty  of  gross 
of  policy  merely  which  would  justify  a  negligence  in    the   traveller's   room,  or 
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the  owner  retained  personally  and  exclusively  the  •custody  of 
his  goods,  (s)  It  is  not  enough  for  this,  however,  that  he  ex- 
ercised some  choice  as  to  the  room  where  they  should  be 
placed,  (l)  or  that  the  key  of  the  room  was  delivered  to  him.  (u) 


whether  thejr  were  satisfied  on  the  evidence  left  the  honse  he  discovered  that  a  pack- 
that  the  plaintiff  had  acted  with  ordinary  age  was  missing,  which  made  the  suhjcct 
caution.  The  jury  found  a  verdict  for  the  of  the  present  demand.  Le  BlanCj  J.,  in 
defendant.  And  a  rule  having  been  ob-  summing  up  to  the  jury,  said :  "If  a  guest 
tained  for  a  new  trial,  on  the  gi'ound  of  take  upon  himself  the  exclusive  charge 
misdirection,  Lord  Campbelly  C.  J.,  said :  of  the  goods  which  he  brings  into  the 
"  I  am  of  opinion  that  the  rule  should  be  house  of  an  innkeeper,  ho  cannot  after- 
discharged.  If  the  judge  had  intimated  wards  charge  the  innkeeper  with  the  loss, 
that  it  was  the  duty  of  the  plaintiff  to  The  only  question  in  this  case  is,  whether 
withdi:;aw  the  box  from  the  commei-cial  Kirton  did  not  take  upon  himself  the  ex- 
room,  and  carry  it  with  him  into  his  bed-  elusive  charge  of  his  goods,  to  the  ex- 
chamber,  and  that,  not  having  done  so,  he  elusion  of  eveiy  other  person  ?  A  landlord 
had  lost  his  claim  upon  the  defendant,  is  not  bound  to  funiish  a  shop  to  every 
that  would  have  been  a  misdirection.  But  guest  who  comes  into  his  house;  and  if  a 
there  is  no  misdirection  in  what  he  has  re-  guest  takes  exclusive  possession  of  a  room, 

{)ortcd  to  us.  It  must  be  taken  that  he  which  he  uses  as  a  warehouse  or  shop,  he 
eft  the  question  to  the  jury  under  all  the  discharges  the  landlord  from  his  common 
circumstimces  of  the  case ;  and  it  is  not  law  liability.  The  question,  therefore,  for 
possible  to  say,  as  a  matter  of  law,  that  a  your  consideration,  is,  whether,  when  the 
traveller  might  not  be  guilty  of  negligence,  goods  were  lost,  they  were  exclusively  in 
under  some  circumstances,  in  leaving  a  Kirton's  possession  ?  It  is  admitted  that 
box  containing  money  in  the  commercial  during  part  of  the  time  Kirton  kept  the 
room  ;  and  in  this  case  I  think  that  there  key  ;  if  afterwards  the  defendant  took  the 
was  strong  evidence  from  which  the  jury  key  from  him,  the  goods  then  ceased  to  be 
were  justified  in  finding  that  the  plaintiff  under  his  exclusive  control,  and  the  de- 
was  guilty  of  gross  negligence.  Indeed,  it  fendant  became  liable  for  their  safe  custody, 
is  questionable  whether  the  direction  was  The  only  question  is  whether,  at  the  time 
not  too  favorable  for  the  plaintiff,  because  of  the  loss,  the  goods  were  in  the  exclusive 
it  is  doubtful  whether,  in  order  to  relieve  possession  of  Airton  ?  "  The  jury  found 
the  innkeeper  from  his  liability,  there  a  verdict  for  the  defendant.  See  also, 
must  lie  cra^sa  negligentia  in  the  gnest."  Burgess  v.  Clements,  4  M.  &  S.  306.  The 
(s)  Famworth  et  al.  a.ssignees  of  Kir-  same  rule  holds  where  the  guest,  instead  of 
ton,  a  bankrupt,  r.  Pack  wood,  1  Stark,  reposing  himself  upon  the  protection  of  the 
249.  It  appeared  in  this  case  that  Kirton  innkeeper,  intrusts  his  property  to  some 
came  to  the  house  of  the  defendant,  an  inn-  one  else  in  the  house.  Sneider  i'.  Geiss,  1 
keeper,  and  in  the  course  of  three  or  four  Yeates,  34. 

days  aftei-wards  applied  to  the  defendant  for  (t)  Thus,  where  a  traveller  went  into  an 
a  private  room,  for  the  purpose  of  deposit-  inn,  and  desired  to  have  his  luggage  taken 
ing  goods  there,  and  exposing  them  for  into  the  commercial  room,  to  Avhich  he  re- 
sale; and  the  defbndant  having  shown  sorted,  from  whence  it  was  stolen,  the 
him  a  small  room,  which  he  approved  of,  court  held  that  the  innkeeper  was  respon- 
Kirton  the  next  day  took  possession  of  it,  sible,  although  ho  proved  that,  according  to 
and  the  key  was  delivered  to  him,  and  the  usual  practice  of  his  house,  the  lug- 
was  kept  by  him  exclusively  for  several  gage  would  have  been  deposited  in  the 
days  ;  but,  upon  the  defendant's  wife  re-  guest's  bedroom,,  and  not  in  the  commer- 
questing  to  place  some  parcels  in  the  same  cial  room,  if  no  order  had  been  given  re- 
room,  Kirton  permitted  her  to  use  the  specting  it.  Richmond  v.  Smith,  8  B.  & 
key,  and  he  had  not  the  exclusive  use  of  Cr.  9.  See  further,  Epps  ».  Hinds,  27 
it,  and  other  pareels  were  deposited  in  the  Miss.  6.57. 

same  room.     Kirton  boarded  and  lodged        (w)  Anonymous,  Moore,   78,  pi.   207; 

in  the  house  for  almost  a  fortnight,  and  ('alve's  case,  8  Co.  Rep.  32.    In  the  case 

from  time  to  time  introduced  his  custom-  of  finrcess  v.  Clements,  4  M.  &  S.  306, 

ers  into  the  room.  A  short  time  befbre  he  Lord  EUenborough  says :  "  I  agree  that  if 
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for  a  time,  and  still  leave  his  property  under  the  safeguard  of 
the  landlord's  liability.  And  it  is  impossible  to  say  precisely 
how  long  he  may  so  leave  it,  without  ceasing  to  be  a  guest- 
On  the  other  hand,  it  must  be  certain  that  one  cannot  lodge  for 
a  day  or  two  at  an  inn,  and  then  depart,  leaving  valuable  prop- 
erty for  an  indefinite  period,  and  the  landlord  be  subjected,  as 
long  as  the  owner  pleases,  to  the  peculiar  liability  of  an  inn- 
keeper. In  such  case  he  would  be  like  a  warehouse-man,  or 
other  depositary,  liable  only  for  his  negligence.  (/) 

•Innkeepers  are  liable  only  for  goods  brought  within  the  inn, 
or  otherwise  placed  distinctly  within  their  custody,  in  some 

(/)  In  the  case  of  Gellej  r.  Cferk,  Cro.  tion  ;  and  if  that  horso  be  stolen,  he  is 
Jac.  188,  it  appeared  that  the  plaintiff,  chargeable  with  an  action  upon  the  cos- 
being  a  guest  at  the  house  of  the  defendant,  torn  of  the  realm.  Bat,  as  in  the  ca^  ax 
who  was  an  innkeeper  at  Uxbridge,  went  the  bar,  where  ho  leaves  goods  to  keep, 
from  thence  to  London,  and  left  his  goods  whereof  the  defendant  is  not  to  have  any 
with  the  defendant,  saying  that  he  wonld  benefit,  and  goes  from  thence  for  two  or 
return  within  two  or  three  days.  He  re-  three  days,  although  he  saith  he  will  re- 
turned accordingly  within  the  three  days,  turn,  yet  he  is  at  his  liberty,  and  therefore 
and  in  the  mean  time  his  goods  had  been  he  is  not  a  guest  during  that  time."  The 
stolen.  Upon  these  facts,  Fosier,  Ser-  distinctions  taken  in  mis  case  have  been 
geant,  for  tne  plaintiff,  contended  that  the  recognized  substantially  in  several  subse- 
mnkeeper  should  be  charged.  "For  quent  cases.  See  Grinnell  v.  Cook,  3 
when  the  plaintiff  was  a  guest,  and  left  Hill,  485 ;  McDonald  v.  Edgerton,  5  Barb, 
his  goods  ft>r  so  short  a  time,  and  prom-  560 ;  Towson  v,  Havre-de-Grace  Bank,  6 
ised  to  return  so  soon,  and  returned  ac-  H.  &  Johns.  47.  Sec,  however,  aide,  p. 
oordingly,  ho  is  all  that  time  accounted  as  629,  n.  ( /),  that  what  Willictmsy  J.,  says 
a  guest,  and  shall  be  said  to  be  a  guest,  in  regard  to  leaving  a  horse  at  an  inn 
to  charge  the  defendant  as  an  innkeeper,  must  be  confined  to  those  cases  where  the 
according  to  the  custom  of  the  realm,  owner  is  himself  a  guest  at  the  time  of  so 
And  it  was  adjudged  in  the  case  of  Sir  leaving  the  horse.  In  Wintermute  v. 
Edwyn  Sands,  where  he  came  to  an  inn  Clarke,  5  Sandf.  242,  the  plaintiffs  son 
and  lodged,  and  went  out  thereof  in  the  went  to  the  tavern  of  the  defendant  widi 
morning  and  left  his  cloak-bag  there,  in-  his  baggage,  which  he  left  there.  The 
tending  to  return  at  night,  and  at  night  next  morning  he  paid  his  bill  for  his  lodg- 
returned  accordingly,  and  in  the  interim  ings,  leaving,  as  was  contended,  his  trunk 
his  cloak-bag  was  stolen,  that  he  mi^ht  at  the  inn.  Upon  the  testimony  the  judge 
have  his  remedy  by  an  action  grounded  charged  the  jury  that  if  they  believed  the 
upon  the  common  custom  :  so  here,"  &c.  trunk  had  be^n  taken  away  by  any  other 
Sed  non  allocatur;  for  per  Williams,  J. :  person  than  the  plaintiffs  son,  even  after 
"  If  one  comes  to  an  mn  and  leave  his  the  plaintiff  had  paid  his  bill,  the  defcnd- 
goods  and  horses,  and  go  into  the  town,  ant  was  liable.  The  verdict  of  the  jury 
and  after  returns,  and  in  the  interim  his  for  the  plaintiff  was  set  aside,  and  a  new 
goods  are  stolen,  no  doubt  but  he  is  a  trial  granted,  on  the  ground  that  after  a 
guest,  and  shall  have  remedy,  and  so  was  guest  pays  his  bill,  and  leaves  the  house, 
Sir  Edwyn  Sands's  case ;  fov  his  absence  in  it  is  at  his  own  peril  that  he  leaves^  his 
part  of  the  day  is  not  material,  bnt  he  is  property  behind  him,  and  that  the  inn* 
always  reputed  as  a  guest.  So  where  one  keeper  has  a  right  to  believe  that  he  takes 
leaves  his  horse  at  an  inn,  to  stand  there  it  with  him,  and  is  therefore  no  longer 
h^  agreement  at  livery,  although  neither  responsible  for  it,  unless  it  is  specially 
himself  nor  any  of  his  servants  lodge  there,  committed  to  his  charge,  and  then  only  as 
he  is  reputed  a  guest  for  that  purpose,  and  ordinary  bailee. 
the  innkeeper  hath  a  valuable  considera- 
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customary  and  reasonable  way.  {m)  Where  a  horse  or  carriage 
is  put  in  an  open  shed,  or  the  horse  put  for  the  night  into  a  pas- 
ture by  the  innkeeper,  without  the  consent  of  the  owner,  he  is 
still  liable ;  (n)  but  it  is  otherwise  if  it  is  done  with  the  owner's 
consent,  or  by  his  directions ;  (o)  and  where  this  is  usually  done, 
and  the  owner  knows  the  custom,  and  gives  no  particular  direc- 
tion, it  might  be  presumed  that  he  consented,  and  took  the  risk 
upon  himself.  (/?) 

(m)  Simon  v.  Miller,  7  Louis.  Ann.  360;  lirer  his  horse  to  the  hostler,  and  request 

Albin  r.  Presby,  8  N.  H.  408,  cited  post,  that  he  be  put  to  pasture,  which  is  accord- 

n.   ip).    But  m  Clute  v.  Wiggins,  14  ingly  done,  and  the  horse  is  stolen,  the 

Johns.  1 75,  where  a  sleigh  loaded  with  innholder  is  not  responsible,  not  being,  in 

bags  of  wheat  and  barlej,  was  put  hj  the  the  common-law  sense  of  the  term,  infra 

Idlest  into  an  outhouse  appurtenant  to  the  hospitium.    He  is  not  to  be  regarded  as  an 

inn,  wherc  loads  of  that  acscription  were  insurer  for  goods  without  the  mn,  that  is 

usually  received,  and  the  grain  was  stolen  for  goods  not  within  the  curtilage.    The 

during  the  night,  the  innkeeper  was  held  sheep  were  put  to  pasture  under  the  di- 

responsible  for  the  loss,  the  court  holding  rection  of  the  guest,  which  fact  should 

that  the  grain  was  in/ra  hospiiium.  have  been  regarded  by  the  learned  judge 

(n)  Calye's  case,  8  Co.  Kep.  32;  Piper  as  bringing  the  case  within  the  above  ex- 

V.  Manny,  21   Wend.   282 ;    Mason    v.  ception.    It  would  then  have  turned  upon 

Thompson,  9  Pick.  280.    And  where  an  the  question  of  negligence^  which  should 

innkeeper  on  the  day  of  a  fair,  upon  being  have  been  put  to  the  jury  upon  the  focts 

asked  by  a  traveller,  then  driving  a  gig  of  disclosed." 

which  he  was-  owner,  "  whether  he  nad  (p)  Thus  in  Albin  v.  Presby,  8  N.  H. 

room  for  the  horse  1 "  put  the  horse  into  408,  whore  a  traveller,  after  arriving  at  an 

the  stable  of  the  inn,  received  the  traveller  inn,  placed  his  loaded  wagon  under  an 

with  some  goods  into  the  inn,  and  placed  open  shed,  near  the  highway,  and  made 

the  gig  in  the  open  street  without  the,  inn  no  request  to  tlie  innkeeper  to  take  the 

yard,  where  he  was  accustomed  to  place  custody  of  it,  and  goods  were  stolen  from 

the  carriages  of  his  guests  on  fair  days  ;  it  in  the  night ;  it  was  held  that  the  inn- 

and  the  gi^  was  stolen  from  thence ;  the  keeper  was  not  liable  for  the  loss,  notwith- 

court  held  that  the  innkeeper  was  answer-  standing  it  was  usual  to  place  loaded 

able.    Jones  v.  Tyler,  1  A.  &  £.  522,  3  teams  in  that  place.    And  Parker,  J., 

Nev.  &  Man.  576.  said :  "  The  present  case  finds,  to  be  sure, 

(o)  Calye's  case,  8  Co.  Rep.  32.    In  that  the  wagon  was  put  in  the  place  where 

Hawley  v.  Smith,  25  Wend.  642,  it  ap-  loaded  wagons  of  guests  were  usually 

E eared  that  the  defendant  was  an  inn-  placed,  when  they  were  put  under  shelter; 

cepcr,  and  that  the  plaintiff  stopped  at  but  they  were  doubtless  usually  so  placed, 

his  nouse  with  a  drove  of  700  sheep,  which,  with  the  knowledge  and  assent  of  the 

with  his  knowledge,  were  turned  out  to  guests.    It  is  well  known    that  loaded 

pasture.    On  the  following  dav  several  of  wagons  are  often  left  within  the  limits  of 

the  sheep  died,  and  others  sickened,  in  the  highway  near  the  inn,  and  are  usually 

consequence  of  having  eat^n  laurel,  which  not  placed  in  any  building  or  inclosed 

they  found  in  the  pasture.    A  verdict  yard,  unless  there  is  a  special  request  for 

having  been  found  for  the  plaintiff,  upon  it.    Few  inns  in  the  country  have  suitable 

these  fa<it8,  under  the  direction  of  the  accommodations  for  securing  property  of 

judge,  the  Supreme  Court  granted  a  new  this  character  in  such  a  manner.    In  the 

trial  for  a  misdirection.    And  Nelson,  C.  present  case,  there  is  not  only  knowledge 

J.,  said :  "  I  am  of  opinion  this  case  falls  and  assent,  but  the  plaintiff  himself  places 

within  an  exception  laid  down  in  Calyc's  the  wagon  in  that  situation.    He  of  course 

case,  8  Co.  Rep.  32,  to  the  general  rule  in  could  not  have  expected  that  it  would  be 

respect  to  the  liability  of  an  innkeeper,  removed  to  another  place  —  he  made  no 

which  has  been  followed  over  since.    It  request  to  that  effect  —  and  he  must  have 

was  there  resolved,  that  if  the  guest  de-  known  that.the  goods  could  not  be  secured 
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• 

An  innkeeper  has  a  lien  on  the  property  of  the  guest,  (not  on 
•his  person,)  (q)  for  the  price  of  his  entertainment  (r)  He  has 
this  lien  on  a  horse  even  if  it  be  stolen,  and  the  thief  brings  it 
to  him.  (s)  But  it  is  not  quite  certain,  on  the  authorities,  bow 
far  this  lien  of  the  innkeeper  extends,  (t)  Upon  the  whole,  it 
seems  that  he  has  it  on  all  the  goods  of  the  guest  which  he  has 
received,  excepting  only  those  actually  worn  by  him  on  his  per- 
son, and  that  this  lien  covers  the  whole  amount  due  for  the 
entertainment  of  the  guest,  or  his  servant  or  horse,  (u) 

LOCATIO   OPERIS  MERCIUM   VEHENDARUM.      The  OWncr  of  gOods 

may  cause  them  to  be  carried  by  a  private  carrier  gratuitously, 
or  by  a  private  carrier  for  hire,  or  by  a  common  carrier.  Any 
one  who  carries  goods  for  another  is  a  private  *  carrier,  unless 
he  comes  within  the  definition  of  the  common  carrier  which  we 
shall  give  presently.  If  the  private  carrier  carries  them  gratui- 
tously, he  is  a  mandatary,  and  is  bound  only  to  slight  diligence, 


from  thieves  in  that  place,  except  by  a  riago  not  his  own,  for  the  standing  room 

watch.    Assuredly  ho  could  not  have  ex-  of  which  the  innkeeper  acquires  a  claim, 

pectcd  they  would  bo  guarded  by  the  do-  fdr  this  he  has  a  lien,  and  may  defend 

fcndant,  in  that  manner ;  and  under  such  against  an  action  of  trover  brought  by  the 

circumstances,  ought  not  to  have  expected  owner  of  the  carriage.    Turrill  r.  Omw 

that  the  defendant  was  to  be  responsible  ley,  13  Q.  B.  197. 

for  a  loss.  And  as  the  inns  in  this  coun-  {t)  In  Bac.  Abr.  tit.  Inns  and  Innkcep- 
try  arc  not  generally  furnished  with  ac-  ers,  (D.)  it  is  said :  '^If  ahorse  be  com- 
commodations  for  the  protection  of  the  mittcd  to  an  innkeeper,  it  maybe  detained 
carriages  of  all  guests  who  may  lodge  at  for  the  meat  of  the  horse,  but  not  for  tlie 
theinn,and  the  custom  of  permitting  them  meat  of  the'  guest;  for  tlie  chattels  arc 
to  remain  iu  open  yards,  where  they  can-  only  in  the  custody  of  the  law  for  the  debt 
not  be  protected  but  by  a  guard,  is  so  uni-  that  arises  from  the  thing  itself,  and  not 
vcrsal  and  well  known,  we  think  it  a  for  any  other  debt  due  from  the  same 
sound  ))osition  that  the  assent  of  the  trav-  party  ;  for  the  law  is  open  to  all  such 
eller  is  to  be  presumed  in  such  case,  unless  debts,  and  doth  not  admit  private  persons 
he  makes  a  special  i-equest  that  his  car-  to  make  reprisals."  See  also,  Rosse  tr. 
riage  should  be  put  in  a  safe  place ;  and  Bramsteed,  2  Rol.  Rep.  438. 
that  such  open  yard  is  not  to  bo  deemed  a  (u)  See  Thompson  v.  Lacy,  3  B.  & 
part  of  the  inn,  so  as  to  charge  the  inn-  Aid.  283  ;  Proctor  v.  Nicholson,  7  C.  & 
keeper  for  the  loss,  unless  ho  neglects,  P.  67.  But  where  an  innkeeper  receives 
upon  request,  to  put  the  goods  in  a  place  horses  and  a  carriage  to  stand  at  livery, 
of  safety,  which  he  is  bound  to  do,  on  such  the  circumstance  of  the  owner,  at  a  sub- 
request,  if  ho  have  any  accommodations  sequent  period,  taking  occasional  refresh- 
which  enable  him  to  comply  with  it."  See  ment  at  the  inn,  or  sending  a  friend  to  be 
Clute  V.  Wiggins,  14  Johns.  175,  cited  lodged  there  at  his  char^,  will  not  entitle 
ante,  p.  631,  n.  (m).  the  innkeeper  to  a  lien  m  respect  of  any 
(q)  Sunbolf  f.  Alford,  3  M.  &  W.  248.  part  of  his  demand.  For  the  right  of  lien 
(r)  Robinson  v.  Walter,  Poph.  127,  3  of  an  innkeeper,  say  the  court,  depends 
Bjilst.  269 ;  Johnson  r.  Hill,  3  Stark.  172  ;  upon  the  fact  that  the  goods  came  into  his 
Grinnell  r.  Cook,  3  Hill,  485.  possession  in  his  character  of  innkeeper, 
(s)  Jones  V.  Thurloc,  8  Mod.  172.  And  as  belonging  to  a  guest  Smith  r.  Dear- 
where  the  guest  brings  to  the  inn  a  car-  loyo,  6  C.  B.  132.              • 

L660} 


CH.  Xn.]  BAILMENT,  .  •  *634 

and  liabl^  only  for  gross  negligence ;  because  this  bailment  is 
wholly  for  the  benefit  of  the  bailor. 

A  carrier,  like  any  mandatary,  has  a  special  property  so  far 
as  to  maintain  an  action  for  a  tort  to  the  thing  while  in  his  pos- 
session ;  but  not,  it  seems,  if  it  went  out  of  his  possession  by 
his  own  wrongful  disregard  of  the  directions  of  the  bailor,  (v) 
And  if  he  incur  expenses  in  relation  to  it,  he  would  have  a  lien 
on  the  article  for  them. 

The  private  carrier  for  hire  is  bound  to  ordinary  diligence,  and 
liable  for  ordinary  negligence,  because  this  bailment  is  for  the 
benefit  of  both  bailor  and  bailee.  He  is  of  course  not  liable  for 
a  loss  caused  by  robbery  or  theft,  which  could  not  be  avoided 
l^y  ordinary  care,  or  for  one  from  overpowering  force.  But  he 
is  liable  for  the  negligence  of  his  servants  or  agents,  (w)  It  is 
not  necessary  that  the  owner  should  promise  to  pay  the  carrier 
a  certain  price,  in  order  to  hold  him  to  his  liability ;  for  it  is 
enough  if  the  carrier  is  entitled  to  a  reasonable  compensation. 
By  the  civil  law,  robbery  by  force  was  a  sufficient  defence  for 
the  bailee,  but  if  the  goods  were  lost  by  secret  purloining,  he 
was  bound  to  show  affirmatively  the  absence  of  negligence  on 
his  part  It  can  hardly  be  said  that  this  distinction  is  adopted 
by  the  common  law ;  although  it  has  been  said  that  the  occur- 
rence of  such  loss  was  primd  facie  evidence  of  negligence ;  but 
it  may  well  be  doubted  whether  the  common  law  raises  such  a 
presumption,  (x)  Certainly  in  most  cases,  if  not  in  all,  the 
question  of  ordinary  negligence  is  one  of  fact,  to  be  determined 
by  the  jury  on  the  whole  evidence,  and  not  one  of  law.  (p) 
And  if  the  loss  may  as  well  be  attributed  to  the  negligence  of 
the  owner  as  of  the  carrier,  the  carrier  is  not  liable.  "We  take 
the  distinction  between  the  common  carrier  and  the  private  car- 
rier for  hire  to  be  this :  If  goods  giv^n  to  either  are  neither 
delivered  •nor  accounted  for,  the  carrier,  whether  common  or 
private,  is  liable.  But  if  it  be  shown  that  the  goods  were  lost, 
then  the  common  carrier  is  still  liable,  unless  he  brings  the  case 
within  the  exceptions  of  the  act  of  God,  or  of  the  public  enemy ; 

(r)  Miles  v.  Cattle,  6  Binn^.  743.  {x)  See  Story  on  Bailm.  ^  333^39. 

{w)  Brind  V.  Dale,  8  C  &  P.  207.  [y)  Doorman  r.  Jenkins,  2  Ad.  &  £1. 256. 
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but  the  private  carrier  is  not  liable,  unless  the  owner  shows  that 
the  loss  arose  from  the  carrier's  negligence,  (z)  It  is  some- 
times said  that  the  liability  of  the  common  carrier  is  indepen- 
dent of  contract  and  imposed  by  custom  and  public  policy.  We 
should  prefer  saying  that  it  must  arise  from  a  contract  and  be 
founded  upon  it,  but  is  then  qualified  and  regulated  by  the  cus- 
tomary law  in  a  manner  different  from  the  liability  assumed  by 
a  private  carrier. 

A  private  carrier  for  hire  may  undoubtedly  enlarge  his  lia- 
bility by  special  contract,  even  to  the  extent  of  warranty.  Or 
he  may  lessen  his  liability  by  agreement  A  special  promise  to 
carry  '^  safely  and  securely,"  leaves  him  still  liable  only  for  neg- 
ligence, (a) 

The  private  carrier  for  hire  would  seem,  on  general  principles, 
to  have  a  lien  on  the  goods  for  his  hire ;  but  this  does  not  as  yet 
appear  to  be  distinctly  adjudicated. 

Common  Carriers.  The  common  carrier  may  be  a  carrier  of 
goods,  or  of  passengers,  or  of  both  We  shall  first  consider  th« 
common  carrier  of  goods,  and  afterwards  the  common  carrier  of 
passengers. 

The  law  in  relation  to  the  common  carrier  is  very  peculiar  in 
many  respects.  He  is  held  in  the  first  place  to  very  stringent 
responsibilities.  He  is  not  only  responsible  for  any  loss  of  or 
injury  to  the  goods  he  carries,  which  is  caused  by  his  negli- 
gence, but  the  law  raises  an  absolute  and  conclusive  presump- 
tion of  negligence  whenever  the  loss  occurs  from  any  other  cause 
than  "  the  act  of  God,"  or  the  public  enemy,  (b)  He  is  there- 
fore held  as  an  insurer  of  the  goods,  excepting  only  these  two 
causes  of  loss.  And  this  rule  of  law  is  at  least  as  ancient  as 
the  reign  of  Elizabeth,  (c)  It  is  obviously  founded  on  public 
•policy.     The  goods  are  entirely  within  the  power  of  the  carrier; 

(z)  See  ante,  p.  606,  note  (u).  6  Grat.  189.    And  hj  reason  of  this  lia- 

la)  Roes  t7.  UUl,  2  C.  B.  877.  bilitj  they  have  an  insurable  interest  in 

[b)  Coggs  V.  Bernatd,  2  Ld.  Kajm.  the  goods.    Chase  v.  Washington  M.  Ins. 

909  ;  Proprietors  of  Trent  Navigation  v,  Co.  12  Barb.  595;  Steele  v.  Insurance  Co. 

Wood,  3  Esp.  127, 4  Doug.  290 ;  Forward  17  Penn.  290. 

V.  Pittard,  1  T.  R.  27 ;  Mersbon  r.  Hoben-        (c)  Woodleife  w.  Cnrties,  1  Rol.  Abr.  2, 

sack,  2  New  Jersey,  372;   Chevallier  v,  124;  2  Co.  Litt.  89  a,  S.  C.,  nom.  Wood 

Straham,  2  Texas,  115;  Friend  v.  Woods,  life's  case,  Moore,  462. 

[  662  ] 


OH.  Xn.]  BAILMENT.  •GSS 

and  it  would  be  so  easy  foT  him  to  conceal  his  fraud  or  miscon- 
duct, and  so  difficult  for  the  owner  to  prove  it,  that  the  law  does 
not  permit  the  inquiry  to  be  made ;  but  supplies  the  want  of 
proof  by  a  conclusive  presumption.  The  "  act  of  Grod  "  is  con- 
sidered by  •  some  as  equivalent  to  "  inevitable  accident,"  (d)  but 
we  do  not  so  construe  these  phrases.  There  seems  to  be  a  real 
difference  between  them.  The  carrier  is  liable  for  loss  by  rob- 
bery, although  the  force  was  overwhelming,  and  wholly  without 
notice.  If  it  be  said  that  he  is  liable  for  this  loss,  because  it  is 
not  "inevitable,"  as  a  sufficient  guard  or  other  precautions 
might  have  prevented  it,  then  we  say  that  neither  can  injury 
from  an  inundation,  a  storm,  or  sudden  illness,  (all  of  which 
excuse  him,)  be  regarded  as  "inevitable,"  because  it  is  seldom 
that  losses  from  these  causes  could  not  have  been  prevented  by 
previous  forethought  and  precaution.  We  take  the  true  defini- 
tion of  the  "  act  of  God  "  to  be,  a  cause  which  operates  without 
any  aid  or  interference  from  man.  (e)  For  if  the  cause  of  loss 
was  wholly  human,  or  became  destructive  by  human  agency 
and  cooperation,  then  the  loss  is  to  be  ascribed  to  man  and  not 
to  God,  and  to  the  carrier's  negligence,  because  it  woi^ld  be 
dangerous  to  the  communityto  permit  him  to  make  a  defence 
which  might  so  frequently  be  false  and  fraudulent.  (/)     Nor 


{d)  See  Fish  v.  Chapman,  2  Geo.  349 ;  "  A  carrier  is  in  the  nature  of  an  insurer. 

Keal  V.  Saunderson,  2  S.  &  M.  572  ;  Wal-  It  is  laid  down  that  he  is  liahlc  for  every 

pole  V.  Bridges,  5  Blackf.  222.  accident,  except  by  the  act  of  God  or  the 

(«•)  **  The  act  of  God,"  says  Lord  Mans-  king's  enemies.     Now,  what  is  the  act  of 

Jieldf  "  is  natural  necessity,  as  wind  and  God  ?    I  consider  it  to  mean  something 

storms,  which  arise  from  natural  causes,  in  opposition  to  the  act  of  man  :  for  every 

and  is  distinct  from  inevitable  accident.''  thing  is  the  act  of  God  that  happens  bv 

Proprietors  of  Trent  Navigation  i/.  Wood,  his  permission  ;  every  thing  by  his  knowl- 

4  Doug.  287,  290.     See  also,  the  remarks  edge.    But  to  prevent  litigation,  collasion, 

of  Cowenf   J.,   m    McArthur    r.    Sears,  and  the  necessity  of  going  into  circum- 

21  Wend.  190,  198.  stances  impossible  to  be  unravelled,  the 

( f)  The  case  of  Forward  v.  Pittard,  1  law  presumes  against  the  carrier,  unless 

T.  K.  27,  is  a  very  leading  authority  as  to  he  shows  it  was  done  by  the  king's  ene- 

what  constitutes  an  act  of  God.    m  that  mies,  or  by  such  act  as  could  not  happen 

case  the  plaintiff's  goods,  while  in  the  by  the  intervention  of  man,  as  storms, 

possession  of  the  defendant  as  a  common  lightning,  and  tempests.    If    an  armed 

carrier,  were  consumed  by  fire.    It  was  force  come  to  rob  the  carrier  of  the  goods, 

found  that  the  accident  happened  without  he  is  liable ;  and  a  reason  is  given  in  the 

any  actual  negligence  in  the  defendant,  books,  which  is  a  bad  one,  viz.,  that  he 

but  that  the  fire  was  not  occasioned  by  ought  to  have  a  sufficient  force  to  repel  it; 

lightning.     Under    these    circumstances,  but  that  would  be  impossible  in  some 

the  Court  of  King's  Bench  held  the   do-  cases,  as,  for  instance,  in  the  riots  in  the 

fendant  liable ;  and  Lord  AJansfield  said :  year  1780.    The  true  reason  is  for  fear  it 
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need  this  "  act "  *  be  positive ;  although  only  negative,  it  exensea 

the  carrier;  a  failure  of  wind  is  put  upon  the  same  footing  as  a 
storm,  (g*) 

may  give  room  for  collusion,  that  the  mas-  way,  forced  the  defendant's  ressel  towards 
tor  may  contrive  to  be  robbed  on  purpose,  the  bank,  where  she  stmck,  and  woold 
and  share  the  spoil.     In  this  case,  it  docs  have  remained  safe  had  the  bank  remained 
not  appear  but  that  the  fire  arose  from  the  in  its  former  situation,  but  on   the  tide 
act  01  some  man  or  other.    It  certainly  ebbing,  her  stem  sunk  into  the  water,  and 
did  arise  from  some  act  of  man  ;  for  it  is  the  goods  were  spoiled ;  upon  which  the 
expressly  stated  not  to  have  happened  by  defendant  tendered  evidence  to  show  that 
lightning.     The  carrier  therefore  in  this  there  had  l)een  no  actual  negligence.   Hr. 
case  is  liable,  inasmuch  as  he  is  liable  for  Justice  Heathy  before  whom  the  cause  was 
inevitable  accident."    See  also,  McArthur  tried,  rejected  the  evidence ;  and  he  for- 
V.  Sears,  21  Wend.  190;  Ewart  v.  Street,  ther  ruled  that  the  act  of  God,  which  could 
2  Bailey,  157 ;  Fish  v.  Chapman,  2  Geo.  excuse  the  defendant, must  be  immediate; 
349 ;  Backhouse  v.  Snced,  1  Murphey,  173.  but  this  was  too  remote ;  and  directed  the 
Since  the  loss,  to  come  within  the  excep-  jury  to  find  a  verdict  for  the  plaintiff,  and 
tion  of  the  *'  act  of  God,"  must  happen  they  accordingly  did  so.    The  case  was 
without  human  agency,  it  is  of  course  no  afterwards  submitted  to  the  consideration 
excuse  for  the  carrier  that  the  loss  was  of  the  Court  of  King's  Bench,  who  ap- 
oocasioned  by  the  act  of  a  third  person,  proved  of  the  direction  of  the  learnt 
Thus  the  owners  of  a  steamboat,  being  a  judge  at  the  trial,  and  the  plaintiff  sno- 
common  carrier,  are  liable  for  a  shipment  ceeded  in  the  cause.    There  does  not  ap 
on  board  of  her,  lost  by  means  of  a  col-  pear  to  have  existed  in  this  case  any  bill 
lision  with  another  vessel    at    sea,  and  of  lading,  or  other  instrument  of  contract ; 
without  fault  imputable  to  either,  there  and  the  question,  therefore,  depended  upon 
being  no  express  stipulation  of  any  kind,  general  principles,  and  not  upon  the  mean- 
between  the  owner  of  the  goods  and  the  ing  of  any  particolar  word  or  exception. 
owners  of  the  boat,  that  they  should  be  Mr.  Justice  Story ^  in  commenting  upon 
exempted  from  the  perils   of    the    sea.  this  case,  says  :  "  If  the  ntast,  which  waa 
Piaisted  V.  B.  &  K.  Steam  Navigation  Co.  the  immediate  cause  of  the  lo«8,  had  not 
2T   Maine,   132.     See    also,  Mcrshon  v.  been  in  the  way;  but  the  bank  had  been 
Hobcnsack,  2  New  Jcr.  372 ;  Lipfbrd  v,  suddenly  removed  by  an  earthquake,  or 
Railroad  Comp.  7  Rich.  Law,  409 ;   The  the  removal  of  the  bank  had  been  nn- 
Brig  Casco,  Daveis,  184.    For  the  same  known,  and  the  vessel  had  gone  on  the 
reason,  the  act  of  God,  which  will  excuse  bank  in  the  usual  manner,  the  decision 
a  common  carrier  for  the  loss  of  goods,  would  have  been  otherwise."     Story  on 
must  be  the  immediate  and  not  the  remote  Bailments,  §  517.  And  this  opinion  seems 
cause  of  the  loss.     This  is  well  illustrated  to  be  supported   by  the  case  of  Smyrl  r. 
by  the  case  of  Smith  v.  Shepherd,  Abbott  Niolon,  2  Bailey,  421,  where   it  is  kdd 
on   Shipping,  383,  (5th  Am.  ed.).    That  that  a  loss  cause'd  by  a  boat's  nmning  on 
was  an  action  brought  against  the  master  an  unknown  "snag    in  the  usual  channel 
of  a  vessel  navigating  the  river  Ouse  and  of  a  river  is  referable  to  the  act  of  God ; 
Hnmber  from  Selby  to  Hull,  by  a  person  and  the  carrier  will  be  excused.    See  also, 
whose  goods  had   been  wet  and  spoiled.  Faulkner  v.  Wright,  Rice,  107  ;  and  Wil- 
At  the  trial,  it  appeared  in  evidence  that  liams  v.  Grant,  1    Connf  487.     On  the 
at  the  entrance  of  the  harbor  at  Hull  there  other  hand,  in  Friend  v.  Woods,  6  Gratt. 
was  a  bank  on  which  vessels  used  to  lie  in  189,   where  a  common    carrier   on    the- 
safety,  but  of  which  a  part  had  been  swept  Kanawha  river  stranded  his  boat  upon  a 
away  by  a  great  flood  some  short  time  be-  bar  recRitly  formed  in  the  ordinary  chao- 
fore  the  misfortune  in  question,  so  that  it  nel  of  the  river,  of  the  existence  of  which 
had   become  perfectly   steep,  instead   of  he  was  previously  ignorant,  he  was  held 
shelving  towards  the  river ;  that  a  few  days  liable  for  damage'  done  to  the  freight  on 
after  tliis  flood  a  yessel  sunk  by  getting  on  board  his  boat.    And  this  last  cass  has 
this  bank,  and  her  mast,  which  was  carried  received  the  support  of  Mr.  Wallace,  one 
away,  was  suffered  to  float  in  the  river,  of  the  learned  American  editors  of  Smith's 
tied  to  some  part  of  the  vessel ;   and  the  Leading  Cases.    See  his  notfe  to  Coggs  v, 
defendant,  upon  sailing  into  the  harbor,  Bernard,  1  Smith's  L.  C.  82. 
struck  against  the  mast,  which,  not  giving  {g)  Thus  where  a  vessel  was  beating  np 
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*  But  Vhether  the  loss  be  caused  by  excess  or  deficiency  of 
wind,  or  any  other  act  of  God,  if  the  negligence  of  the  carrier 
mingles  with  it,  he  is  responsible,  (h)  So  he  is  for  a  loss  by  fire, 
whether  on  land  or  at  sea,  unless  it  be  caused  by  lightning ;  (t) 
and  this  rule  is  applied  to  steamboats,  {j)  But  the  freezing  of 
our  navigable  waters,  whether  natural  or  artificial,  excuses  the 
carrier  unless  his  negligence  cooperates  in  causing  the  loss,  (k) 

The  carrier  is  not  liable  for  any  loss  from  natural  decay  of 
perishable  goods;  such  as  fruit  or  the  like;,  or  the  fermentation 
of  liquors,  or  their  evaporation  or  leakage.  (/)  So  far  •  as  losses 
of  this  kind  are  caused  by  the  operation  of  natural  laws,  they 

the  Hudson  rircr  a^^ainst  a  light  and  yari-  means  to  oTercome  it ;  and  exerciso  due 

able  wind,  and  l)eing  near  shore,  and  while  diligence  to  accomplish  the  transpoitation 

changing  her  tack,  the  wind    suddenly  he  has  undertaken,  as  soon  as  the  obstruc- 

failed,  in  consequence  of  which  she  ran  tion  ceases  to  operate,  and  in  the  mean 

aground  and  sunk ;  it  was  held  that  the  time  must  not  be  guilty  of  negligence  in 

sudden  failure  of  the  wind  was  the  act  of  the  care  of  the  property.    Bowman   v, 

God,  and  excused  the  master;  there  being  Teall,  23  Wend.  306.     See  also,  Lowe  v. 

DO  negligence  on  his  part.    And  Spencer,  Moss,  12  111.  477.    And  where  damage 

J.,  said :  "  The  case  of  Amies  v.  Stevens,  was  done  to  a  caigo  by  water  escaping 

1  Strange,  128,  sliows  that  a  sudden  gust  through  the  pipe  of  a  steam-boiler,  in  con- 

of  wind,  by  which  the  hov  of  the  carrier^  sequence  of  the  pipe  havhig  been  cracked 

shooting  a  bridge,  was  driven  against  a  by  frost ;  it  was  hid  that  this  was  not  an 

pier  and  overset,  by  the  violence  of  the  act  of  God,  but  negligence  in  the  captain, 

shock,    has    been    adjudged    to   be  the  in  filling  the  boiler  before  the  time  for 

act  of  God,  or  vis  diuina.     The  sudden  heating  it,  although  it  was  the  practice  to 

gust  in  the  case  of  the  hoyman,  and  the  fill  over  night  when  the  vessel  started  in 

sudden  and    entire  failure  of  the  wind  the  morning.    And  Bes^, C.  J., said :  ''No 

sufiicient  to   enable  the  vessel  to  beat,  one  can  doubt  that  this  loss  was  occasioned* 

are    equally  to    be  considered  the  acts  by  negligence.    It  is  well  known  that  frost 

of  God.    He  caused  the  gust  to  blow  in  will  rend  iron ;  and  if  so,  the  master  of  a 

the  one  case.;  and  in  the  other  the  wind  vessel  cannot  be  justified  in  keeping  water 

was  stayed  by  Him.''    Colt  v.  McMechen,  within  his  boiler  in  the  middle  of  winter, 

6  Johns.   160.     This  case,  however,  has  when  frost  may  be  expected.     The  jury 

met  the  disapprobation  of  Mr.  Wallace,  found  that  this  was  negligence,  and  I  agree 

See  note  to  Coggs  v.  Bernard,  ubi  supra,  in  their  verdict."    Siordet  v.  Hall,  4  Bing. 

(A)  Amies  v.  Stevens,  1  Strange,  128;  607. 
Williams  v.  Branson,  I  Murph.  41 7  ;  Wil-        (/)  Thus,  if  an  action  be  brought  against 

llams  V,  Grant,  1  Conn.  487  ;  Campbell  v.  a  carrier  for  n^ligently  driving  his  cart, 

Morse,  Harper,  468  ;   Clark  v.  Barnwell,  so  that  a  pipe  of  wine  was  burst  and  lost, 

12  How.  272.     See    also,  Morrison    u,  it  will  be  ^ood  evidence  for  the  defendant 

Davies,  20  Penn.  St.  Reps.  171.  that  the  wme  was  upon  the  ferment,  and 

(«)  Forward  v.  Pittard,  1   T.  R.  27;  when  the  pipe  was  burst  he  was  driving 

Thorogood  v.  Marsh,  Gow,  105 ;  Hale  v.  gently.      Per  Lord  Holt,  in    Farrar    v. 

N.  J.  Steam  Navigation  Co.  15  Conn.  539,  Adams,  Bull.  N.  P.  69.    See  also.  Leach 

545;   Parker  v.  Plagg,   26   Maine,  181;  v.  Baldwin,  5  Watts,  446;    Warden   i;. 

Parsons  v.  Montcath,  13  Barb.  353;  Che-  Greer,  6  Watts,  424  ;  Ckrk  v.  Barnwell, 

vallier  u.  Straham,  2  Texas,  115.  12  How.  272.    And  where  there  is  a  cus- 

(/)  Gilmore  v.  Carman,  1  S.  &  M.  279.  torn  to  carry  goods  in  open  wagons,  of 

{k)  Parsons  v.  Hardy,  14  Wend.  215.  which  the  sender  had  notice,  the  carrier  is 

But  the  carrier  is  nevertheless  bound  to  not  liable  for  injuries  caused  b^  rains  dur- 

exercise  ordinary  forecast  in  anticipating  ing  the  transportation.   ChevaiUier  v.  Pat- 

the  obstruction ;    must   use   the   proper  ton,  10  Texas,  344. 
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come  within  the  exception  of  the  "act  of  Grod."  But  the  carrieT 
is  nevertheless  not  excused  if  the  loss  was  caused  also  by  his 
default,  as  by  bad  stowage,  or  other  negligence.  And  if  he  is 
informed  that  the  goods  are  perishable,  or  should  know  it  from 
the  nature  of  the  goods,  he  is  bound  to  use  all  reasonable  means 
and  precautions  to  prevent  the  loss,  (m)  So  if  a  particular  no- 
tice is  given  hira ;  as  by  marking  the  box,  "  Glass,  this  side  up," 
or  the  like,  he  is  bound  to  take  notice  and  follow  these  direc- 
tions, (n) 

Losses  by  the  public  enemy  include  those  only  which  are 
sustained  from  persons  with  whom  the  State  or  nation  is  at 
war ;  and  pirates  on  the  high  seas,  who  are  "  the  enemies  of  all 
mankind;"  (o)  but  not  thieves;  nor  robbers;  nor  mobs;  nor 
rioters,  insurgents,  or  rebels,  (p)  But  this  principle  may  be  af- 
fected by  the  rule  that  robbery  at  sea  is  piracy. 

{jn)  Ibid.  the  goods  in  the  manner  and  position  re- 

(n)  Thus,  where  a  box  containing   a  quired  by  the  notice.     Here  it  is  in  eri- 

glass  bottle  filled  with  oil  of  cloves,  de-  dence,   and    not    denied,  that    the    box 

livored  to  a  common  carrier,  was  marked,  was  stowed  in  such  a  manner  that  the 

"  Glass — ^with  care — this  side  up ;  '*  it  was  marked  side  was  not  kept  up,  and  oonse- 

kefci  that  this  was  a  sufficient  notice  of  the  quently  the  large  bottle,  which  was  broken 

value  and  nature  of  the  contents  to  charge  by  some  cause  in  the  passage,  after  it  was 

him  for  the  loss  of  the  oil,  occasioned  by  stowed   and  before  its   arrival,   bore  its 

his    disregarding    such    direction.     And  weight  upon  its  side,  and  not  on  its  bot- 

Shaw,  C.  J.,  said  :  "  It  is  not  denied  that  torn."    Hastings^  v.  Pepper,  11  Pick.  41. 

the  box  was  marked,  '  Glass — with  care —  See  also,  Saeer  v.  Portsmouth,  &c.,  Rail- 

this  side  up/  which  was  quite  sufficient  road  Co.,  31  Alaine,  228. 
notice  to  the  defendant  that  the  article  was        (o)  Story  on  Bailm.  §§  25,  526;  Ang. 

valual>lo,  and  liable  to  injury  from  rough  Com.  Car.  §  200.     We  have  ventured  to 

handling  and  other  causes,  and  that  there  include  pirates  within   the  exception  of 

was  danger  in  carrying  it  in  any  other  "public  enemies,"  on  the  authority  of  these 

position  than  the  one  indicated  by  the  in-  eminent  text-writers.    The  c:ises,  however, 

scription.    As  the  carriage  is  a  matter  of  which  they  cite,  arose  upon  bills  of  lading, 

contract,  as  the  owner  has  a  right  to  judge  which  contained  the    exception    of   the 

for  himself  what  position  is  best  adapted  "  perils  of  the  sea ;  "  and  the  only  ques- 

to  carrying  goo<l8  of  this  description  with  tion  made  in  those  cases  was  whether  a 

safety,  and   to  direct  how  they  shall  be  loss  by  pirates  came  within  the  latter  ex- 

carriod,  and  as  the  carrier  has  a  right  to  ception ;  and  the  testimony  of  merchants 

fix  his  own  rate  for  the  carriage,  or  refuse  was  taken  as  to  the  mercantile  usage  in 

altogether  to  take  the  goods  with  such  that  respect.     Sec  Pickering  v.  IJarkley, 

directions,  the  court  are  all  of  opinion,  2  Rol.  Abr.  248,  Styles,  132;   Barton  r. 

that   if  a  carrier  accepts  goods  tor  car-  Wolliford,  Comb.  56. 
riage,  thus  marked,  he  is  bound  to  carry        ( p)  Morse  u.  Slue,  1  Vent.  1 90,  238. 
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♦SECTION    VI. 


WHO -IS  A   COMMON   CARRIER. 

To  determine  who  is  a  common  carrier,  we  adopt  the  defini- 
tion of  Mr.  Chief  Justice  Parker  of  Massachusetts.  "  He  is  one 
who  undertakes,  for  hire,  to  transport  the  goods  of  such  a« 
choose  to  employ  him,  from  place  to  place."  (q)  And  we  regard 
this  as  a  true  definition,  although  in  some  of  the  States  it  has 
been  held  that  a  wagoner  who  carried  goods  on  a  special  request, 
although  such  carrying  was  not  his  general  business,  but  only 
occasional  and  incidental,  was  still  a  common  carrier,  (r)     It 

{q)  Dwi^ht  V.  Brewster,  1  Pick.  50, 53.  one  who  was  at  first  not  thought  to  he  a 

A  similar  definition  is  given  in  Robertson  common  carrier,  only  because  he  liad, ybr 

V.  Kennedy,  2  Dana,  430 ;  Elkins  v.  Bos-  some  sinall  time  before^  broa|^hc  cheese  to 

ton  and   Maine  R.  K.  3    Foster,   275;  London,  and  taken  such  goods  as  ho  could 

Mershon  r.  Hobensack,  2  New  Jersey,  373.  get  to  carry  back  into  the  country,  at  a 

So  in  Gisbourn  v.  Hurst,  1  Salk.  249,  it  reasonable  price ;  but  the  goods  having 

was  resolved  that  "  any  man  undertaking  been  distrained  for  the  rent  of  a  bam,  into 

for  hire  to  carry  the  goods  of  all  persons  which  he  had  put  his   wagon   for  safe- 

inditfercntly  is  a  common  carrier.  keeping,  it  was  finally  resolved  that  any 

(r)  Gordon  v.  Hutchinson,  1  W.  &  S.  man  undertaking  to  carry  the  goods  of  dl 

285.    In  this  case  the  defendant,  being  a  persons  indifferenily,  is  as  to  exemption 

farmer,  applied  at  thti'stoi'e  of  the  plaintiff  from  distress  a  common  carrier.    Mr.  Jus- 

for  the  hauling  of  goods  from  Lewisfiown  tice  Story  has  cited  this  casd  (Commen- 

to  Bellefonte,  upon  his  return  from  the  taries  on  Bailments,  322)  to  prove  that  a 

former  phvce,  where  he  was  going  with  a  common  carrier  is  one  who  holds  himself 

load  of  iron.    He  received  an  order  and  out  as  ready  to  engage  in  the  transportf^ 

loaded  the  goods.     On  the  way,  the  head  tion  of  goods  for  hire  as  a  hmimsSf  and  not 

came  out  of  a  hogshead  of  molasses,  and  as  a  casual  occupation  pro  hoc  vice.    My 

it  was  wholly  lost ;  and  this  action  was  conclusion  from  it  is  different.     I  take  it 

brought  to  recover  the  price  of  it.    The  a  wagoner  who  carries  goods  for  hire  is  a 

defendant  contended  that  he  was  not  sub-  common  canier,  whether  transportation  be 

ject  to  the  responsibilities  of  a  common  his  principal  and  direct  business,  or  an 

carrier,  but  only  answerable  for  negligence,  occasional    and  incidental   employment, 

inasmuch  as  he  was  only  employed  occa-  It  \b  true,  the  court  went  no  further  than 

sionally  to  carry  for  hire.    But  the  learned  to  say  the  wagoner  was  a  common  carrier, 

judge  before  whom  the  cause  was  tried  in-  as  to  the  privilege  of  exemption  from  dis- 

structcd  the  jury  that  he  was  liable  as  a  tress ;  but  his  contract  was  held  not  to  be 

common  carrier.    And  the  Supreme  Court  a  private  undertaking,  as  the  court  was  at 

held  the  instruction  to  be  correct.    Gibsan,  first  inclined  to  consider  it,  but  a  public 

C.  J.,  said :    *'  The  best  definition  of  a  engagement,  by  reason  of  his  readiness  to 

common  carrier,  in  its  application  to  the  carry  for  any  one  who  would  employ  him, 

business  of  this  couitry,  is  that  which  Mr.  without  regard  to  his  other  avocations ; 

Jeremy  (Law  of  Carriers,  4)  has  taken  and  he  would  consequently  not  only  bo 

from  Gisboum  v.  Hurst,  1  Salk.  249,  [see  entitled  to  the  privileges,  but  be  subject  to 

preceding  note,]  which  was  the  case  of  the  responsibilities  of  a  common  canier ; 
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may  sometimes  be  difficult  to  *  draw  the  line ;  and  more  difficult 
in  this  country  than  elsewhere,  where  men  so  often  engage  in  a 

indeed,  thev  are  correlative,  and  there  is  insurer  was  more  obrionsly  dictated  bj 
no  reason  why  he  should  enjoy  the  one  the    solitary    and    moantainoas    regions 
withoat  being  burdened  with  the  other,  through  which,  his  course  for  the   most 
Chancellor  Kent  (2  Comm.  597),  states  part   lay,   than   it  is   by  the    frequented 
the  hiw,  on  the  authority  of  Robinson  t;.  thoroughfares  of  England.    But  the  Penn- 
Dnnmore,  2  B.  &  P.  416,  to  be  that  a  car-  sylvania  ws^oncr  was  not  always  snA 
ricr  for  hire  in  a  particulur  case^  not  exer-  even    by  profession.     No    inconsiderable 
cising  the  business  of  a  common  canier,  is  part  of  the  transportation  was  done  by 
answerable  only  for  ordinary  neglect,  un-  the  farmers  of  the  interior,  who  took  their 
le^is  ho  assume  tlie  ri«k  of  a  common  car-  produce  to  Philadelphia,  and    procured 
ricr  by  express  contract ;  and  Mr.  Justice  return  loads  for  the  retail  mercnants  of 
Story,  (Com.  on  Bailments,  298,)  as  well  the  neighboring   towns;    and    many  of 
as  the  learned  nnnotator  on  Sir  William  them  parsed  by  their  homes  with  loads 
Jones's  Essay,  (Law  of  Bailm.  103  d,  note  to  Pittsburg  or  Wheeling,   the  principal 
3,)  does  the  same  on  the  authority  of  the  points  of  embarkation  on  the  Ohio.     But 
same  case.     There,  however,  the  defend-  no  one  supposed  they  were  not  respon- 
ant  was  held  linble,  on  a  special  contract  sible  as  common   carriers ;  and  they  al- 
of  warranty,  tiiat  the  goods  should  go  safe ;  ways  compensated  losses  as  such,    'iliey 
and  it  was  therefore  not  material  whether  presented  themselves  as  applicants  for  em- 
he  was  a  general  carrier  or  not.     The  ployment  to  those  who  could  give  it ;  and 
judges  indeed  said  that  he  was  not  a  com-  were  not  distinguishable  in  their  appear- 
mun  carrier,  but  one  who  had  put  himself  ance  or  in  the  equipment  of  their  teams 
in  the  case  of  a  common  carrier  by  his  from  carriers  by  profession.    I  can  readily 
agreement;   yet  even  a  common  carrier  understand  why  a  carpenter  encouraged 
may  restrict  nis  responsibility  by  a  special  by  an  employer  to  undertake  the  job  of  a 
acceptance  of  the  goods,  and  may  also  cabinet  maker,  shall  not  be  lx>and  to  bring 
make   himself   answerable   by  a  special  the  skill  of  a  workman  to  the  execution  of 
agreement  as  well  as  on  the  custom.    The  it ;  or  why  a  farmer  taking  his  horses  from. 
question  of  carrier  or  not  therefore  did  not  the  plough,  to  turn  teamster  at  the  5olici- 
necessarily  enter   into  the  inquiry,  and  tation  of  liis  neighbor,  shall  be  answerable 
we  cannot  suppose  the  judges    gave  it  for  nothing  less  than  good  faitli ;  but  I 
their  principal  attention.    But  rules  which  am  unable  to  understand  why  a  wagoner, 
have  received  their  form  from  the  business  soliciting  the  employment  of  a  common 
of  a  people  whose  occupations  are  definite,  carrier,  shall  be  prevented  by  the  nature 
regular,  and  fixed,  must  be  applied  with  of  any  other  employment  he  may  some- 
much  cimtion,  and  no  little  qualification,  times  follow  from  contracting  the  Vespon- 
to  the  business  of  a  people  whoso  occupa-  sibility  of  one.    What  has  a  merchant  to 
tions  are  vague,  desultory,  and   irregular,  do  with  the  private  business  of  those  who 
In  England,  one  who  holds  himself  out  as  publicly  solicit  employment  from   him ! 
a  general  carrier  is  bound  to  take  employ-  They  offer  themselves  to  him  as  compe- 
mcnt  at  the  current  price  ;  but  it  will  not  tent  to  perform  the  service  required,  and, 
be  thought  that  he  is  lx>nnd  to  do  so  here,  in  the  absence  of  express  reservation,  they 
Nothing  was  more  common  formerly  than  contract  to  perform  it  on  the  usual  termd, 
for  wagoners  to  lie  by  in  Philadelphia  for  and  tinder  tlie  usual  responsibility.     Now, 
a  rise  of  wages.    In  England  the  obliga-  what  is  the  case  here?     The  defendant  is 
tion  to  carry  at  request  upon  the  carrier's  a  farmer,  but  has  occasionally  done  jobs 

J)articular  route  is  the  criterion  of  the  pro-  as  a  carrier.     That,  however*  is  immate- 

ession,  but  it  is  certainly  not  so  with  us.  rial.    He  applied  for  the  transportation  of 

In  Pennsylvania  we  had  no  carriers  ex-  these  goods  as  a  matter  of  business,  and, 

clusively  between  particular  places,  before  consequently,  on   tlie  usual    conditions, 

the  establishment  of  our  public  lines  of  His  agency  was  not  sought  in  consequence 

transportation ;  and,  according  to  the  Eng-  of  a  special  confidence  reposed  in  him  — 

lish    principle,  we    could  have   had  no  thera  was  nothing  special  in  the  case  — 

common  carriers,  for  it  was  not  pretended  on    the    contrary,  the  employment  was 

that  a  wagoner  could  be  compelled  to  load  sought  by  himself,  and  there  is'  nothing  to 

for  any  part  of  the  continent.      But  the  show  that  it  was  given  on  terms  of  dimin- 

policv  of  holding  him  answerable  as  an  ished  responsibility."    It  will  be  seen  that 
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variety  of  employments ;  but  that  the  rule  of  law  is  as  we  have 
stated  we  cannot  doubt. 

the  learned  Chief  Justice  places  consider-  2  Texofl,  115,  may  be  thought  to  favor 
able  reliance  upon  the  fact  that  the  de-  views  similar  to  those  declared  in  the 
fendant  applied  to  the  plaintiff  to  get  the  cases  already  cited,  but  wc  think  it  does 
goods  to  carry ;  and  it  is  by  no  means  not.    It  appeared  in  that  case  that  the 
certain  that  the  decision  would  have  been  defendant's  principal  business  was  farm- 
the  same,  if  the  application  had  come  from  ing,  but  that  at  a  certain  p.criod  of  the 
the  plaintiff.    But  we  are  not  aware  of  year,  known  as  the  hauling  season,  he  en- 
any  other  case  in  which  such  a  distinction  gaged  in  the  forwarding  business,  and  ran 
is  taken.    The  decision  receives  support,  his  wagon  whenever  he  met  with  an  op- 
however,  indepcndcntlv  of  this  distinction,  portunitv.    Under  these  circumstances,  he 
from  the  case  of  McClure  v.  Richardson,  was  held  liable  as  a  common  carrier.  And 
Kice,  215.    In  that  case  the  defendant  the  court  said:  "From  a  comparison  of 
was  the  owner  of  a  boat,  in  which  he  was  the  various  authorities,  to  which  we  have 
accustomed  to  carry  his  own  cotton  to  referred  for  the  distinguishing  character- 
Charleston  ;  and  occasionally,  when   he  istics  of  both  common  and  private  carriers, 
had  not  a  load  of  his  own,  to  take  for  his  it  may  be  laid  down  as  a  rule,  that  all 
neighbors,  they  paying  ft'cight  for   the.  persons  who  transport  goods  from  place 
same.    One  Howzer  was  the  master  or  to  place,  for  hire,  for  such  persons  as  see 
patroon  of  the  boat,  and  the  general  habit  6t  to  employ  them,  whether  usually  or 
was  for  those  who  wished  to  send  their  occasionally,  whether  as  a  principal  or  an 
cotton  by  the  defendant's  boat,  to  apply  incidental  and  subordinate  occupation,  are 
to  the  defendant  hjfnself.    On  this  occa-  common  carriers,  and  incur  all  their  re- 
gion the  patroon  had  been  told  to  take  sponsibilities.    There  are  no  grounds  in 
Col.  Goodwin's  and  Mr.  Dallas's  cotton,  reason  why  the  occasional  carrier,  who 
which  he  had  done,  when  the  plaintiff  ap-  periodically  in  every  recurring  year,  aban- 
plied  to  Howzer,  in  the  absence  of  the  de-  dons  his  other  pursuits,  and  assumes  that 
ibndant,  to  take  on  board  ten  bales  of  his  oftransporting  goods  for  the  public,  should 
cotton,  asking  him  if  it  was  necessarv  to  be  exempted  niom  any  of  the  risks  in- 
apply  to  the  defendant  himself,  to  which  curred  by  those  who  make  the  carrying 
Howzer  replied  that  he  thought  not,  and  business  their  constant  or  principal  occu- 
receivud  the  cotton  ;  it  was  ^Sthat  under  pation.    For  the  time  being  he  shares  all 
the    circumstances,    the    defendant   was  the  advantages  arising  from  the  bosiness; 
bound  by  the  act  of  Howzer,  as  being  and  as  the  extraordinary  responsibilities 
within  the  general  scope  of  the  authority  of  a  common  carrier  are  imposed  by  the 
conferred  upon  him,  by  placing  him  in  the  policy  and  not  the  justice  of  the  law,  this 
situation  of  master  of  the  boat,  and  that  policy  should  be  uniform  in  its  operation 
the  defendant  was  consequently  chargeable  —  imparting  equal  benefits,  and  inflicting 
as  a  common  carrier  for  any  loss  of,  or  the  like  buidens  upon  all  who  assume  the 
damage  to,  the  plaintiff's  cotton.  —  So,  capacity  of  public  carriers,  whether  tern- 
too,  it  has  been  laid  down  in  general  terms,  porarily  or  permanently,  periodically  or 
in  several  cases,  that  all  persons  carrying  continuously."    It  will  be  seen,  therefore, 
goods  for  hire  come  under  the  denomina-  that  the  only  question  with  the  court  in 
tion  of  common  carriers.     See  Moses  v.  this  case  was,  whether  it  was  necessary  to 
Norris,  4  New  Hamp.  304 ;  Tumey  v.  constitute  one  a  common  carrier  that  he 
Wilson,.  7  Yeig.  340 ;  Craig  v,  Childress,  should  hold  himself  out  as  such  continu- 
Peck,  270 ;   McClures  v,  Hammond,   1  ouftly,  or  whether  it  was  sufficient  if  he 
Bay,  99.    But  it  would  seem  to  be  an  in-  held  himself  out  as  such  during  a  certain 
superable  objection  to  all  these  cases,  that  period  of  the  year.    And  there  would  cer- 
,  they  exclude  from  the  common  carrier  one  tainly  seem  to  be  no  reason  why  one  who 
of  his    most   important    characteristics,  holds  himself  out  to  the  public  as  a  com- 
namely,  his  duty  to  carry  for  all  who  may  mon  carrier,  for  a  certam  season  in  the 
wish  to  employ  him ;  for  it  is  conceded  in  year,  should  not  be  liable  as  such.     We 
several  of  them  that  the  individual  whom  think  it  is  obvious,  from  the  facts  and  cir- 
they  hold  liable  as  a  common  carrier  was  cumstances  of  this  case,  that  the  defendant 
under  no  obligation  to  undertake  the  car-  had  held  himself  out  to  the  public  in  such 
lying  in  question,  unless  he  had  chosen  so  a  manner  that  he  would  have  incurred  a 
to  do.     The  case  of  Cbevallier  v.  Straham,  liability  if  he  had  refused  to  carry  for  any 

[669] 


641-642*  THE  LAW  OF  CONTRACJTS.  [BOOK  IH. 

We  regard  truckmen,  porters,  and  the  like,  who  undertake 
generally  to  carry  goods  from  one  part  of  a  city  to  another  *as 


one  who  wished  to  employ  him  daring  the  taken,  and  declared  that  Asia  bad  violated 

season  in  qaestion  ;   and  the  coait  held  his  express  instructions  in  bring;iiig  them. 

him    to    be  a  common  carrier  on  this  Upon  these  facts  the  court  held  that  the 

ground,  and  carefully  distinguished  him  defendant  was  not  liable.     Sutherland,  J., 

from  one  who  undertakes  to  carry  for  hire  said :  "  The  defendant   stood  upon  the 

in  a    particular    instance    and   under  a  same  footing  as  though  he  had  never  been 

special  contract.    On  the  whole,  it  seems  engaged  in  the  forwarding  business.    He 

to  be  clear  that  no  one  can  be  considered  had  abandoned  it  entirely  certainly  one 

as  a  common  carrier,  unless  he  has  in  yeear,  and,  according  to  the  weight  of  evi* 

some  way  held  himself  out  to  the  public  dence,  four  years  previous  to  tliis  transac* 

as  a  earner,  in  such  a  manner  as  to  render  tion.    He  makes  a  special  contract  with 

liim  liable  to  an  action  if  he  should  refuse  Dows  to  bring  goods  ror  him  from  Albany, 

to  carry  for  any  one  who  wished  to  employ  and  gives  his  teamster  express  instructions 

him.    That  siich  is  the  true  test,  see to  bring  goods  for  no  one  else.    He  was 

V.  Jackson,  1   Hayw.  14 ;  Fish  v.  Chap-  acting  under  a  special  contract,  and  not 

man,  2  Geo.  34d  ;  Samms  v.  Stewart,  20  in  the  capacity  of  a  common  carrier.    Is 

Ohio,  69.    In  Fish  v.  Chapm|n,  Mr.  Jus-  he  then  responsible  for  the  act  of  his  ser* 

tice  Nisbet  declares  that  Gordon  ».  Hutch-  vant,  done  in  violation  of  his  instructions, 

inson  is  opposed  to  the^  principles  of  the  and  not  in  the  ordinary  course  of  the  bnsi- 

common  law,  and  its  rule  wholly  inexpe-  ness  in  which  he  was  employed  ?    If  a 

dient.    The  case  of  Satterlee  v.  Groat,  1  fanner  send  his  servant  with  a  load  of 

Wend.  272,  is  also  a  very  important  one  wheat  to  market,  and  he,  without  any  in- 

upon  this  point.    It  appeared  that  the  structions  from  his  master,  applies  to  a 

defendant  had  been  a  common  carrier  be-  merchant  for  a  return  load,  and  absconds 

tween  Schenectady  and  Albany,  previous  with  it,  is  the  master  responsible  1    Most 

to  1819.    He  then  sold  out  all  his.  teams  clearly  not.    It  was  an  act  beyond  the 

but  one,  which  he  kept  for  agricultural  scope  of  the  general  authority  or  the  eei^ 

purposes  on  his  farm.    One  witness,  how-  vant ;   quoad  hoc,  therefore  he  a^ted  for 

ever,  testified  that  the  defendant  employed  himself,  and  on  his  own  re^onsibility,  and 

his  team  in  the  carrying  and  forwarding  not  for  his  employer."    And  in  Kimball 

business,  as  occasions  offered,  until  1822  v.  The  Rutland  &*Burlington.B.  R.  Co., 

or  1823.    But  subsequent  to  that  period,  26  Vt.  247,  which  was  an  action  against 

there  was  no  evidence  of  his  earring  or  the  defendants,  seeking  to  charge  them  as 

forwardingasinglc  load,  until  Apnl,  1824,  common  carriers  for  the  non*deliTery  in 

when  one  John  Dows  applied  to  him  to  good  order  of  certain  cattle  put  on  board 

bring  some  loads  for  him  from  Albany  to  their  cars  by  plaintiff,  at  Brandon,  Vt.,  to 

Schenectady,  to  which  the  defendant  re-  be  transported  to  Cambridge,  Mass.    It 

luctantly  consented,  and  despatched  one  was  objected,  that  although  &e  defendants 

Asia  with  his  team  for  the  purpose,  with  were    common    carriers    of    passengers' 

special  instructions  to  bring  nothing  for  freight  and  baggage,  they  were  not  com- 

any  other  person ;  and  if  bows'  goods  mon  carriers  of  cattle.    But  Isham,  J., 

were  not  ready,  to  come  back  empty.    He  who  delivered  the  opinion  of  the  court, 

brought  two  loads,  and  returned  *  for  a  said  :  "  It  is  immaterial  whether  transpor- 

third,   under  the  same  instructions,  re-  tation    of   cattle    is    regulated  as  tneir 

{)eated  again  and  again ;  But  Dows'  third  (defendants)    principal    employment,  or 

oad  not  being  ready,  instead  of  returning  whether  it  is  incidental  and  subordinate; 

empty  as  he  was  directed  to  do,  he  applied  the  fact  that  they  had  undertaken  such 

to  the  plaintiffs  for  a  load,  which  they  fur-  transportation  for  hire,  and  for  such  per- 

nished  him,  to  be  carried  to  Frankfort,  in  sons  as  chose  to  employ  them,  establishes 

Herkimer  county.    He  arrived  at  Schen-  their  relation  as  common  carriers,  and 

ectady  late  at  night.    The  next  morning  with  it  the  duties  and  obligations  that 

it  was  dL<;covered  that  one  of  the  boxes  grow  out  of  it."    And  see  Russell  v.  Liv- 

had  been  broken  open,  and  a  part  of  the  ingAton,  19  Barb.  346.    But  individuals 

goods  stolen.     The  defendant  disavowed  engaged  in  the  express  business,  namely, 

all  responsibility  for  the  goods,  before  it  in  forwarding  goods  and  packages  fix>m 

was  discovered  that  any  of  them  had  been  place  to  place  for  hire  in  vessels  and  con- 
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common  carriers ;  although  this  seems  to  be  doubted,  (s)  That 
wagoners  and  teamsters  who  carry  goods  from  one  city  to  an- 
other are  so,  is  certain. 

•Proprietors  of  stage-coaches  are  not  common  carriers  of  goods 
necessarily  ;  but  are  so  if  they  carry  goods  other  than  those  of 
their  passengers,  usually,  and  hold  themselves  out  as  carrying 
for  all  who  choose  to  employ  them,  (t) 

reyances  owned  bj  others,  are  not  com-  ness  of  transporting  goods  for  hire,  for  the 

Dion  carriers.    Hersfield  v.  Adams,    19  pablic  generally,  is  a  common  carrier. 

Barb.  577 .  According  to  the  most  approved  definition, 

(«)  In  Brind  v.  Dale,  8  C.  &  P.  207,  a  common  carrier  is  one  who  undertakes 

Lord  Abinger  expressed  the  opinion  at  for  hire  or  reward  to  transport  the  goods 

Nisi  Prios,  that  a  town  carman,  whose  of  all  sach  as  choose  to  employ  him  from 

carts  ply  for  hire  near  the  wharves,  and  place  to  place.    Draymen,  cartmen,  and 

who  lets  them  by  the  honr,  day,  or  job,  is  porters,  who  undertake  to  carry  goods  for 

not  a  common  carrier.    The  correctness  nire,  as  a  common  employment,  from  one 

of  this  opinion  is,  however,  severely  ques-  part  of  a  town  to  anotner,  come  within  the 

tioned  by  Mr.  Justice  Story,     "  What  definition.     So  also  does  the  driver  of  a 

substantial  distinction  is  there,"  says  he,  slide  with  an  ox  team.    The  mode  of 

**  in  the  case  of  parties  who  ply  for  hire  in  transporting  is  immaterial."    And  in  In- 

the  carriage  of  goods  for  all  persons  in-  gate  v.  Christie,  3  Carr.  &  Kir.  61,  where 

differently,  whether  the  goods  are  carried  the  defendant,  who  was  a  lighterman, 

from  one  town  to  anower,  or  from  one  canring  goods  from  wharves  to  ships  for 

place  to  another  within  the  same  town  ?  anybody  who  employed  him,  was  sued  for 

Is  there  any  substantial  difference,  whether  100  cases  of  figs  lost  by  reason  of  the 

the  parties  have  fixed  termtm  of  their  busi-  lighter  containing  them  bein^  rundown 

ness  or  not,  if  they  hold  themselves  out  as  by  a  steamer,  and  Mr.  Justice   Story's 

ready  and  willing  to  carry  goods  for  any  opinion,  as  stated  above,  was  cited  for  the 

persons  whatsoever,  to  or  from  any  places  plaintiff,  AUkraon,  B.,  said :  "  Mr.  Justice 

m  the  same  town,  or  in  different  towns  ?  "  Story  is  a  great  authority,  and  if  we  would 

See  Story  on  Bailm.  4  496,  n.  1.    So  too,  but  adhere  to  principle  the  law  woul^  be 

the  law  was  expressly  adjudged,  agree-  what  it  ought  to  be,  a  science.    There 

ably  to  what  we  have  stated  in  the  text,  may  be  cases  on  all  sides,  but  I  will  ad- 

in  Robertson  v.  Kennedy,  2  Dana,  430.  here  to  principle  if  I  can.    If  a  person 

That  was  an  action  against  the  defendant  holds  himself  out  to  carry  goods  for  every 

for  the  loss  of  a  hogshead  of  sugar,  which  one  as  a  business,  and  he  thus  carried  from 

he,  as  a  common  carrier,  had  undertaken,  the  wharves  to  the  ships  in  harbor,  he  is  a 

for  a  reasonable  compensation,  to  carry  common  carrier,  and  if  the  defendant  is  a 

from  the  bank  of  the  nver  in  Brandenbui^  common  carrier  he  is  liable  here.    There 

to  the  plaintiff's  store  in  the  same  town,  must  be  a  verdict  for  the  plaintiff."    The 

At  the  trial,  the  plaintiff  introduced  evi-  same  rule  was  applied  bv  Lord  ChmpbeU 

deuce  tending  to  show  that  the  defendant  to  a  person  who  oollectea  goods  in  town 

had  been  in  the  habit  of  hauling  for  hire,  to  go  bv  railway,  but  he  himself  carried 

in  the  town  of  Brandenburg,  for  every  one  them  only  to  the  railway  station.    Hellaby 

who  applied  to  him,  with  an  ox  team,  v.  Weaver,  17  Law  Times  Rep.,  July  8, 

driven  bv  his  slave ;  that  he  had  under-  1851,  sittings  in  London  after  Trinity 

taken  to  naul  for  the  plaintiff  the  hogshead  term. 

in  question,  and  that  after  the  defendant's        (f )  "  If  a  coachman  commonly  carry 

slave  had  placed  the  Hogshead  on  a  slide,  goods,  and  take  money  for  so  doing,  he 

for  the  puipose  of  hauling  it  to  the  defend-  will  be  in  the  same  case  with  a  common 

ant's  store,  Uie  slide  and  hogshead  slipped  carrier,  and  is  a  carrier  for  that  purpose, 

into  the  river,  whereby  the  sugar  was  whether  the  goods  are  a  passenger's  or  a 

spoiled.    Under  these  circumstancres,  the  stranger's."    Per  Jones,  J.,  in  Lovett  v. 

court  ^<f  that  the  defendant  was  liable  as  Hobbs,  2  Show.  127.    See  also,  to  the 

a    common    carrier.    And  Nicholas,  J.,  same  point,  Dwight  v,  Brewster,  1  Pick, 

said:  ''Every  one  who  pursues  the  busi-  50;  Beckman  v.  Shouse,  5  Rawle,  179  ; 
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•In  the  reign  of  James  I.  the  responsibilities  of  a  common 
carrier  of  goods  by  land  were  held  to  be  applicable  to  a  barge- 
man ;  (u)  and  it  has  been  declared  that  there  is  no  diflFerence 
between  the  carrier  by  land  and  the  carrier  by  water,  (p)  Per- 
haps this  assertion  is  too  broad  ;  but  the  weight  of  authority  in 
this  country  seems  to  have  determined  that  a  common  carrier 
of  goods  by  water  is  responsible  for  all  losses  excepting  those 
caused  by  the  public  enemy,  or  by  those  causes  provided- for  by 
express  contract,  {to)  Canal  boatmen  are  such  carriers,  (z)  and 
cannot  sell  property  sent  by  them  to  market  without  express 


Clark  V.  Faxton,  21  Wend.  153;  Jones  common  carrier  is  an  insurer,  and  entitled 
V.  Voorhees,  10  Ohio,  145 ;  Merwin  v,  to  be  paid  a  premium  for  his  insurance. 
Batler,  17  Conn.  138.  But  in  Shelden  v.  There  being  no  evidence  that  an j  com- 
Kobinson,  7  New  Uamp.  157,  it  was  held  pcnsation  was  agreed  on  between  these 
that  the  driver  of  a  stago-coach,  in  the  parties,  it  is  to  be  presamed  that  the  nsaal 
general  employ  of  the  proprietors  of  the  compensation  was  to  be  paid.  The  plain- 
coach,  and  in  the  habit  of  transporting  tiff  might  have  relied  on  the  nsage  upon  a 
packages  of  money  for  a  small  compcnsa-  claim  of  payment.  And  as  the  sam  was 
tion,  which  was  nniform  whatever  mij^ht  small  and  uniform,  whatever  might  beAe 
be  the  amoimt  of  the  package,  was  a  amount  of  money,  it  would  seem  veiy 
bailee  for  hire,  answerable  for  ordinary  clear  that  no  one  committing  a  package 
ncgli^'ence,  and  not  subject  to  the  respon-  of  money  to  the  defendant  under  such  cir> 
sibilities  of  a  common  carrier ;  there  being  cumstances,  and  without  any  special 
no  evidence  to  show  him  a  common  car-  agreement,  could  have  considered  him  an 
rier,  further  than  the  fact  that  ho  took  insurer  of  safety."  See  also.  Bean  v. 
such  packages  of  moncv  as  were  offered.  Sturtevant,  8  New  Hamp.  146. 
ParheTy  J.,  thus  stated  tne  grounds  of  the  (u)  Rich  v.  Kneeland,  Cro.  Jac.  (II 
decision.  *'  It  has  not  been  suggested  Jac.  1,)  330,  Hob.  17.- 
tliat  the  proprietors  are  liable  in  this  case;  {v)  Per  BuUer,  J.,  in  Proprietors  of 
and  the  evidence  does  not  show  the  de-  Trent  Navigation  v.  Wood,  3  Esp.  127,  4 
fcndant  a  common  carrier.  It  does  not  Dong.  287  ;  and  per  Story,  J.,  in  King  0. 
show  him  to  have  exercised  the  business  Shepherd,  3  Story,  360. 
of  carrying  packages,  as  a  public  employ-  (w)  Thus,  in  Elliott  v.  Rossell,  10 
ment,  because  his  public  employment  was  Johns.  1,  it  was  kdd  that  masters  and 
that  of  a  driver  of  a  stage-coach,  in  the  owners  of  vessels,  who  undertake  to  caity 
employ  of  otliers.  It  does  not  sliow  that  goods  for  hire,  are  liable  as  common  car- 
he  ever  undertook  to  carry  goods  or  riers,  whether  the  transportation  be  from 
money  for  persons  generally,  altnongh  he  port  to  port  within  the  State,  or  beyond 
may  iii  fact  have  taken  all  ttiat  was  oflered,  sea,  at  home  or  abroad ;  except  so  iar  as 
as  a  matter  of  convenience ;  or  that  he  they  are  exempted  by  the  exceptions  in 
ever  held  himself  out  as  ready  to  engage  the  contract  of  charter-party,  or  bill  of 
in  the  transportation  of  whatever  was  re-  lading,  or  by  statute.  See  also,  Kemp  0. 
quested,  notwithstanding  it  may  have  Coughtry,  11  Johns.  107;  Crosby  r.  Fitch, 
been  unusual  [?]  for  him  and  other  drivers  12  Q)nn.  410 ;  Parker  v.  Flagg,  26  Me. 
to  carry  it.  This  was  not  his  general  em-  181;  Hastings  v.  Pepper,  II  Pick.  41; 
ploymcnt,  and  there  is  nothing  to  show  Allen  v.  Sewall,  2  Wend.  327,  6  id.  335 ; 
tliat  he  would  have  been  liable  had  he  re-  McArthur  r.  Sears,  21  id.  190,overmliDg 
fused  to  take  this  money,  especially  as  he  whatever  is  contra  in  Aymar  v.  Astor,  6 
was  in  the  service  of  another,  and  as  such  Cow.  266. 

servant  might  have  had  duties  to  perform  (x)  Harrington  v.  Lyles,  £  N.  &  McC. 

inconsistent  with  the  duty  of  a  common  88 ;  De  Mott  v.  Laraway,  14  Wend.  225 ; 

caiTier.     The  amount  to  be  paid  for  trans-  Parsons  v.   Hardy,  id.  215;  Spencer  «. 

portation  is  also  to  be  considered.    A  Daggett,  2  Verm.  92. 
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authority  from  the  owner,  (y)  So  are  boatmen  on  our  rivers.(3r) 
Ferrymen  are  not  common  carriers  of  goods  necessarily ;  but 
generally  become  so  by  usage,  (a)  And  this,  although  it  be  a 
private  ferry,  not  established  by  the  authority  of  the  State.  (6) 
And  if  it  be  a  public  ferry,  and  the  tolls  are  regulated  by  law, 
and  the  ferryman  is  appointed  by  the  State  executive,  and  gives 
bonds  *with  sureties,  this  does  not  prevent  the  liabilities  of  a 
common  earner  from  attaching  to  him.  (c) 

Steamboats  are  the  most  common  kind  of  inland  carriers  by 
water  at  the  present  day  ;  and  they  are  undoubtedly  common 
carriers  of  goods,  if  they  fall  within  the  general  definition.  But 
they  may  be  carriers  of  passengers  only.  And  they  ijfiay  be 
carriers  of  only  one  particular  kind  of  goods  and  merchandise. 
And  where  a  limitation  of  their  business  of  this  kind  is  declared 
by  them,  and  made  known  to  a  party  dealing  with  them,  their 
liability  is  limited  accordingly,  (d)  And  a  steamboat  which  is 
usually  a  common  carrier,  and  is  employed  in  towing  a  vessel, 
is  not  as  to  this  a  common  carrier;  but  is  bound  only  to  ordi- 
nary care  and  skill.(e)     So,  *  where  such  a  steamboat  was  hired 


iy)  Arnold  v.  Halenbake,  5  Wend.  33.  as  results  from  the  towing  of  the  boats  in 

(z)  Gordon  v.  Bacbanan,  5  Yerg.  71 ;  which  it  is  laden.    They  neither  employ 

Tumey  v.  Wilson,  7  id.  341 .  the  master  and  hands  of  the  boats  towed, 

(a)  Smith  v.   Seward,  3    Barr,  342;  nor  do  they  exercise  any  authority  over 

Pomeroy  v.  Donaldson,  5  Missouri,  36 ;  them  beyond  that  of  occasionally  requiring 

Cohen  r.  Hume,  1  McCord,  439 ;  Fisher  their  aid  in  governing  the  flotilla.     The 

V.  Clisbcc,  12  III.  344.    Sec  as  to  the  du-  goods  or  other  property  remain  in  the  care 

ties  of  ferrymen  in  the  preparation  and  and  charge  of  the  master  and  hands  of 

management  of  their  boats,  Willoughby  v.  the  boat  towed.    In  case  of  loss  by  fire  or 

Horridge,  16  £.  L.  &  E.  437  ;  White  v,  robbery,  without  any  actual  default  on  the 

Winnisimmet  Co.,  7  Cush.  156.  part  of  the  defendants,  it  can  hardly  be 

(6)  Littlejohn  v.  Jones,  2  McMuUan,  pretended  that  they  would  be  answerable, 

365.  and  yet  carriers  must  answer  for  such  a 

(c)  Babcock  v.  Herbert,  3  Ala.  392.  loss.        This   case  afterwards,   however, 

{d)  Citizens'  Bank  v,  Nantucket  Steam-  came  before  the  Court  of  EiTors,  and  was 

boat  Co.  2  Story,  16.  oveiTulcd.     7  Hill,  533.    But  upon  what 

(e)  This  rule  seems  to  have  been  declared  principle  of  law  cannot  be  learned  from 

for  the  first  time  by  the  Supreme  Court  of  the  opinions  delivered.    And  in  the  more 

New  York,  in  the  case  of  Caton  v.  liam-  recent  cases  of  Wells  v.  Steam  Navigation 

ncy,  13  Wend.  387.    The  same  question  Co.  2  Comst.  207,  in  the  Court  of  Appeals 

arose  again  in  the  same  court,  in  the  case  of  the  same  StatS,  this  decision  of  the 

of  Alexander  y.  Greene,  3  Hill,  9,  and  Court  of  Errors  is  declared  to  be  of  no 

was  decided  the  same  way.  And  Bronsotif  authority,  and  the  former  decisions  of  the 

J.,  thus  stated  the  grounds  of  the  decision.  Supreme   Court  are  reestablished.     The 

"  I  think  the  defendants  are  not  common-  same  rule  is  declared  in  the  case  of  Leon- 

carriers.    They  do  not  .receive  the  prop-  ard  v.  Hendrickson,  18  Penn.  St.  Rep.  40. 

crty  into  their  custody,  nor  do  they  exer-  And  Chambers,  J.,  says :    "  The  law  of 

cise  any  control  over  it,  other  than  sudi  liability  of  common  carriers  is  one  of  pub- 
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to  take  a  vessel  through  the  ice,  it  was,  in  this  employment,  no 
common-carrier.  (/) 

In  the  reign  of  Charles  IL  it  was  decided  that  a  ship  sailing 
on  the  ocean  may  be  a  common  carrier;  (§■)  and  this  decision 
has  since  been  repeatedly  confirmed ;  (A)  and  it  was  also  held 
that  an  action  lay  equally  against  the  master  and  owners  of  ihe 
vesse}.  (i)  But  it  is  not  every  ship  that  carries  goods  for  an- 
other than  her  owner  that  becomes  a  common  carrier.  If  the 
owner,  or  hirer,  loads  her  with  his  own  cargo,  and  finding  some 
room  to  spare,  receives  the  goods  of  another  person  to  fill  this 
room,  the  ship  is  ho  common  carrier ;  nor  is  she,  unless  she  is 
what  is  sometimes  called  a  general  ship ;  that  is,  offered  to  the 
public,  as  ready  to  take  any  goods  of  any  owner  to  the  port  to 
which  she  is  bound.  Common  carriers  by  land  have  usually,  if 
not  always,  a  certain  distinct  route,  not  for  each  particular  jour- 
ney merely,  but  for  all  their  journeys.  That  is,  they  are  estab- 
lished and  known  to  the  public  as  carrying  upon  such  a  line  of 

lie  policy,  and  is  to  be  maintained.  Does  company,  or  the  State  fiinuBhing  looomo- 
this  policy  extend  to  the  towing  of  boats  tive  engines  for  drawing  the  cars  of  indi- 
and  rafts  on  navigable  or  other  waters  ?  riduals  over  the  road  1  The  application 
This  exercise  of  power  is  peculiar  and  of  steam  power  to  towing  boats,  &c.,  b 
limited.  It  is  generally  for  short  distances,  only  distinguishable  from  horse  power 
under  the  eye  and  observation  of*  the  where  it  can  be  used  in  the  extent  of  the 
owner,  who  may,  and  often  does  accom-  power.  Would  it  be  pretended  that  a 
pany,  by  himself  or  his  agents,  the  prop-  man  who  funiished  horses  and  a  driver, 
crty  tliat  is  towed  for  him.  If  there  is  to  tow  a  boat  or  raft,  was  an  insurer  as  a 
peril  from  the  sudden  rise  of  the  water,  or  common  carrier  for  the  boat  to  l>e  towed 
other  unforeseen  danger,  he  may  terminate  and  its  contents  ?  ' "  It  has  been  Ae/rf, 
the  conveyance  at  any  point  of  safety  in  however,  in  Louisiana,  that  tbo  owners  of 
his  opinion.  The  cargo  on  a  canal  boat  steam  tow-boatff  are  liable  as  common  car- 
towed  is  property  in  the  care  of  the  con-  riers".  See  Smith  v.  Pierce,  I  Lonis.  349 ; 
diictors  01  such  boat  as  common  cai'riers,  Adams  r.  New  Orleans  Steam  Tow-Boat 
of.  which  they  have  the  exclusive  posses-  Co.  11  Louis.  46.  And  Mr.  Justice  A«n^, 
sion,  and  for  which  they  are  responsible,  of  the  United  States  District  Court  for  the 
knowing  its  value  and  quality.  The  cap-  Eastern  District  of  Pennsylvania,  in  the 
tain  or  owner  of  a  boat  undertaking  to  case  of  Vanderslico  v.  Steam  Tow-Bo.it 
tow  a  loaded  canal  boat,  wo  presume,  Superior,  13  Law  Reporter,  399,  urged 
neither  inspects  the  cargo  nor  overhauls  it.  very  strongly  the  reasons  for  holding  them 
His  contract  has  reference  to  size,  tonnage,  so  liable,  but  ho  did  not  decide  the  point, 
and  obstruction,  to  which  the  power  of  his  (f)  Steam  Navigation  Go.  v.  Dan- 
boat  is  to  be  applied^ ;  and  the  conncc-  dridge,  8  Gill  &  Johns.  248,  320. 
tion  of  his  boat  by  the  chain  or  rope  with  (g)  Morse  v.  Slue,  1  Vent.  190,  238. 
the  vessel  and  rafts  to  be  conveyed  to  a  (h)  Boucher  v.  Lawson,  Cas.  Temp, 
fixed  point,  is  the  limited  control  he  has  Hardw.  84,  194;  Boson  u.  Sandford,  1 
over  the  property  thus  transported.  It  Show.  29,  101 ;  Goff  t?.  Clinkard,  cited  in 
was  an  apt  illustration  of  the  learned  judge  Dale  v.  Hall,  1  Wils.  282.  See  also  cases 
who  delivered  the  opinion  of  the  court  be-  cited  ante,  p.  644,  n.  {w). 
low,  in  saying :  '  Wherein  does  tliis  case  (/)  Sec  also,  to  this  point,  Boson  v. 
differ  in  principle  from  that  of  a  railroad  Landford,  1  Show.  29, 101. 
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transit,  and  upon  no  other.  This  is  true  also  of  ships  belong- 
ing to  an  established  packet  line.  Such  ships  would  stand 
upon  the  same  footing  as  ordinary  carriers  by  land,  and  there 
seems  to  be  rto  reason  why  the  same  rules  of  law  should  not 
apply  to  them.  But  there  is  a  considerable  difference  between 
such  a  ship  and  a  general  ship  which  is  put  up  for  a  voyage 
which  she  never  went  before,  and  is  never  to  go  again.  If  the 
question  were  wholly  unsettled,  it  might  perhaps  be  doubted 
•whether  such  vessel  becomes  a  common  carrier ;  for  if  she 
does,  it  can  hardly  be  denied  that  she  is  bound  to  take  goods 
of  any  one  who  offers  them.  But  the  distinction  between  a 
regular  packet  ship  and  a  general  freighting  ship  for  a  particu- 
lar voyage  does  not  seem  to  have  been  taken  by  the  courts. 
Still,  it  is  usual  in  all  ships,  for  the  master  to  give  a  bill  of  lad- 
ing for  goods  received,  by  which  he  engages  to  deliver  them  to 
the  order  of  the  party  from  whom  he  receives  them,  certain 
risks  excepted.  This  ancient  document,  in  almost  universal 
use  among  mercantile  nations,  undoubtedly  determines  the 
rights  and  duties  of  the  parties,  so  far  as  it  affects  them.  Thus 
it  usually  excepts  "  the  perils  of  the  sea ; "  and  then  the  ship  is 
not  responsible  for  a  loss  by  one  of  these  perils,  although  it 
could  not  be  referred  to  the  "  act  of  God."  (j)  And  if  other  ex- 
ceptions were  introduced,  they  would  limit  the  liability  accord- 
ingly. So  also  if  a  ship  is  hired  by  a  charter  party,  to  carry 
goods  for  the  hirers  on  a  certain  voyage,  or  a  certain  time,  and 
upon  certain  terms,  this  charter  determines  the  relation  of  the 
parties,  and  their  rights  and  responsibilities,  and  not  the  law  of 
common  carriers. 

Railroad   companies   have   carried    goods    but   for   a   short 
period ;   but    wherever    they    are   established   they   supersede 

{j)  As  towbat  losses  come  within  tho  Thurlkill,  12  S.  &  M.  599  ;  Tlie  Rebecca, 
exception  of  "perils  of  tbe  sea,"  see  the  Ware,  188,  210;  Van  Syckcl  v.  The  Ew- 
foUowing  cases.  Williams  v.  Grant,  I  ing,  Crabbe,  405  ;  Tho  Newark,  1  Blatch. 
Conn.  487  ;  McArthuru.  Sears,  21  Wend.  203;  Clark  v.  Barnwell,  12  Uow.  272; 
190;  Plaistcd  v.  B.  &  K.  Steam  Kaviga-  Rich  r.  Lambert,  12  How.  347.  As  to 
tion  Co.  27  Maine,  132;  The  Brig  Casco,  rats,  Laveroni  r.  Dmry,  16  K.  L.  &  E. 
Daveis,  184 ;  Gordon  v.  Buchanan,  5  510.  As  to  the  exception  of  loss  by 
Yerg.  71;  Turncy  i».  Wilson,  7  Yerg.  "robbers,"  or  "dangers  of  the  roatls," 
340 ;  Buller  r.  Fisher,  3  Esp.  67  ;  The  see  De  Rothschild  v.  R.  M.  Steam  Pack- 
Schooner  Recsidc,  2  Somn.  567  ;  King  v.  et  Co.  14  £.  L.  &  E.  327. 
Shepherd,  3  Story,  349  ;    Whitesides  v. 
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almost  all  other  modes  of  conveyance ;  they  exist  expressly  to 
carry  goods  and  passengers ;  their  termini  and  routes  are  def- 
initely fixed ;  they  advertise  for  freight,  offering  to  the  public 
the  terms  on  which  they  will  receive.  It  seems  strange  that  a 
doubt  whether  they  were  common  carriers  could  have  existed; 
that  they  are,  is,  however,  abundantly  settled  by  authority.  (Ar) 
But  there  are  some  peculiarities  in  the  law  which  regulates 
their  liabilities,  which  we  shall  speak  of  hereafter. 


♦SECTION    VII. 

OBLIGATIONS   OP  A   COMMON  CARRIER. 

• 

A  private  carrier  may  or  may  not  carry  for  another,  as  he 
prefers.  But  a  common  carrier  is  bound  to  receive  and  cany 
aD  the  goods  offered  for  transportation,  subject  to  all  the 
responsibilities  incident  to  his  employment ;  and  is  liable  to  an 
action  in  case  of  refusal.  (/)  But  he  is  entitled  to  his  pay  ;  he 
may  demand  it,  and  if  it  be  refused,  he  may  refuse  to  carry  the 
goods.  The  owner  of  the  goods  may  tender  him  the  freight- 
money  ;  or,  if  the  money  is  not  demanded  by  the  carrier,  he 
may  aver  and  prove  that  he  was  ready  and  willing  to  pay  the 
freight-money ;  and  this  will  be  equivalent  to  a  tender,  (m) 
Payment  of  the  fare  has  been  inferred  without  *proof,  from  the 

{k)  See  Thomas  v.  B.  &  F.  Railroad  (m)  Fickford  v.  The  Grand  Janction 
Co.  10  Met.  472  ;  Fickford  r.  Grand  Railway  Go.  8  M.  &  W.  372.  So  if  the 
Junction  Railway  Co.  8  M.  &  W.  372 ;  carrier  dtjmands  payment  before  he  re- 
Norway  Plains  Co.  v.  Boston  &  Maine  ceivcs  the  goods,  and  demands  a  lai^^ 
Hailroad,  1  Gray,  263.  They  are  not,  sum  than  he  is  entitled  to  receive,  Uie 
however,  common  carriers  of  goods  by  owner  of  the  goods  may  pay  him  such  sum 
their  passenger  trains,  and  evidence  of  as  he  demands,  under  protest,  and  recover 
one  or  two  instances  in  which  they  have  so  back  the  excess  in  an  action  for  money 
carried  will  not  prove  that  they  intended  to  had  and  received.  And  to  entitle  him  to 
hold  themselves  out  as  such  carriers,  but  recover  in  this  action,  it  is  not  necessary 
the  presumption  will  be  that  the  goods  that  ho  should  make  a  tender  to  the  car- 
were  carried  in  this  manner  for  temporary  ricr  of  such  sum  as  he  is  entitled  to  receive, 
convenience  only.  Elkins  v.  Boston  &  Farker  v.  The  Great  Western  Railway 
Maine  Raiht)ad,  3  Fost.  275.  Co.  7  M.  &  Gr.  253,  8  E.  L.  &  £.  426; 

(/)  Lane  v.  Cotton,  12  Mod.  472,  484 ;  Edwards  v.  The  Great  Western  Railway 

Jackson  v.  Rogers,  2  Show.  327  ;  Johnson  Co.  8  E.  L.  &  E.  447 ;   Crouch  b.  The 

V.  Midland  I&ilway  Co.  4  Exch.  367 ;  London,   &c..  Railway  Co.  2  Car.  &  K. 

Fickford  v.  The  Grand  Junction  Railway    789 ; r.  Figott,  cited  in  Cartwiight 

Co.  8  M.  &  W.  372.  17.  Rowley,  2  Esp.  723 ;  Faiter  v.  The 
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mere  usage  to  pay ;  (n)  but  we  doubt  whether  this  could  safely 
be  adopted  as  a  general  rule. 

It  is  a  good  excuse  for  the  carrier's  refusal  that  his  carriage 
was  full,  (o)  or  that  the  goods  would  endanger  him,  or  incur 
themselves  extraordinary  danger,  (/?)  or  are  not  such  as  he  carriee 
in  the  known  and  usual  course  of  his  business ;  (g)  or  that  he 
cannot  at  the  time  and  in  the  way  proposed  receive  them  with- 
out unreasonable  loss  and  inconvenience.  And  he  is  not 
obliged  to  receive  them  until  he  is  ready  to  set  forth  on  his 
route,  (r) 


Bristol,  &c.,  Railway  Co.,7E.L.&E.  528.  Kailway  Co.  7  E.  L.  &  E.  528,  on  the 
The  same  rule  holds  where  the  carrier,  ground  that  the  action  for  money  had  and 
not  having  received  his  pay  in  advance,  received  must  bo  bron^ht  for  a  definite, 
nor  made  any  special  agreement,  refuses  clear,  and  certain  sum,  and  not  for  some 
to  redeliver  the  goods  at  the  end  of  his  unknown  sura,  which  is  to  depend  upon 
transit  until  he  is  paid  a  larger  sum  for  the  verdict  of  the  jury,  who  arc  to  decide 
the  carnage  than  ho  is  entitled  to  receive,  whether  the  defendant  has  received  the 
Thus  in  Ashmole  v.  Wainwrigfat,  2  Q.  B.  money  or  not.  He  stated,  however,  that 
837,  the  defendants,  common  carriers,  re-  the  doubt  belonged  exclusively  to  his  own 
fused  to  re-deliver  the  plaintiflf 's  goods,  mind,  and  not  to  that  of  the  rest  of  the 
wliich  they  had  carried  for  him,  except  on  court,  who  were  satisfied  with  the  decision, 
payment  of  £5  5s.  charges.  He  insisted  and  altogether  agreed  with  it,  not  merely 
that  he  was  not  liable  to  pay  any  thing ;  as  a  binding  authority,  but  as  agreeable  to 
but,  ultimately,  the  defendants  having  said  their  own  opinion  and  judgment, 
that  they  would  take  nothing  less  than  the  (n)  McGill  r.  Rowand,  3  Barr,  451. 
whole  sura,  he  paid  the  whole  to  regain  (o)  Lovett  v.  Hobbs,  2  Show/ 127.  But 
his  goods,  protesting  that  he  was  not  not,  it  seems,  if  he  has  issued  a  ticket  for 
liable  to  pay  any  tiling,  and  that,  if  he  the  journey  Hnd  has  put  no  condition  to 
was  liable,  the  charge  was  exorbitant,  his  liability.  Hawcroft  v.  Great  Northern 
He  had  not  tendered  or  named  any  smaller  Railway  Co.  8  E.  L.  &  E.  362. 
sum.  Aften^'ards,  without  having  de-  ( p)  Edwards  v,  Shcrrat,  1  East,  604 ; 
mandcd  the  return  of  any  surplus,  he  Pate  r.  Henry,  5  Stew.  &  Port.  101.  But 
brought  assumpsit  for  money  had  and  re-  where  to  an  action  against  .the  defendants 
ceived,  claiming  by  his  particular  the .  as  common  carriers  for  refusing  to  carry  a 
whole  sum,  as  having  been  paid  in  order  package  of  the  plaintiff,  the  defendants 
to  obtain  possession  of  his  goods,  under  pleaded  that  when  the  package  was  ten- 
protest  that  he  was  not  liable  to  pay  the  deredtheyrequestedtheplaintiff  to  inform 
same,  or  any  part  thereof,  or,  if  he  was  them  of  its  contents,  and  that  the  plaintiff 
liable  to  pay  some  part,  that  the  sum  was  refused  to  do  so,  wherefore  and  because 
exorbitant.  The  jury  having  found  that  the  defendants  did  not  know  wha^  the 
the  defendant  was  entitled  tc  charge  .£1  package  contained,  they  refused  to  receive 
10s.  6rf.,  the  court  held  that  the  plaintiff  and  carry  it;  the  plea  was  held  bad,  for 
was  entitled  to  recover  the  difference  in  that  a  carrier  has  no  general  right  in  any 
this  form  of  action  ;  and  that  it  was  not  case  and  under  all  circumstances  to  require 
necessary  to  his  right  of  recovery  that  he  to  be  infonned  of  the  contents  of  packages 
should  have  tendered  any  specific  sum.  tendered  to  them  to  be  carried. 
But,  s^jiibie,  per  Patteson,  J.,  that  if  a  party,  (7)  Sewall  v.  Allen,  6  Wend.  335 ;  Tun- 
simply  denying  that  any  thing  is  due,  nell  r.  Pettijohn,  2  Harring.  48 ;  Citizens 
tenders  a  sum  which  is  accepted,  but  which  Bank  r.  Nantucket  Steamboat  Co.  2  Story, 
exceeds  the  sum  legally  demandablc,  he  16;  Johnson  t?.  The  Midland  Railway  Co. 
cannot  recover  back  the  excess.  This  case  4  Exch.  367. 

was  doubted   by    Pollock,  C.  B.,  in  the  (r)  Lane  v.  Cotton,  1  Ld.  Raym.  646, 

late  case  of  Parker  v.  The  Bristol,  &c.,  652,  1  Com.  100,  105. 
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A  common  carrier  may  make  what  contract  he  will  as  to  his 
compensation ;  but  a  tender  of  his  usual,  or  of  a  reasonable 
compensation,  obliges  him  to  carry ;  (s)  and  when  he  carries 
without  special  agreement,  this  is  all  the  compensation  he  can 
recove^.  In  the  absence  of  special  agreement,  he  must  treat  all 
persons  alike ;  and  where  required  by  statute  to  make  reason- 
able and  equal  charges  against  all,  he  cannot  by  by-laws  or 
rules  discriminate  as  to  amounts  or  modes  of  computation 
between  persons  according  to  their  occupations,  but  must  carry 
the  same  amount,  the  same  distance,  for  the  same  price,  for  all 
persons.  {() 


♦SECTION    VIII. 

WHEN  THE  RBSPONSIBILITT  BEGINS. 

As  soon  as  the  goods  are  delivered  and  received,  they  are  at 
the  risk  of  the  carrier.  This  reception  of  them  may  be  specific 
or  genera],  and  according  to  the  usage  of  his  business ;  and  it 
may  b^  actual  or  constructive,  (w)  But  the  delivery  to  the  car- 
rier is  not  complete  if  the  goods  are  still  in  charge  of  the  owner 
or  his  representative ;  the  delivery  must  place  the  goods  in  the 
custody  of  the  carrier,  (v)     The  •delivery  to  a  ship  is  complete 

(<)  Harris  v.  Fackwood,  3  Taunt.  264.  was  brought  against  the  defendant  as  a 

{t)  Pickford  v.  Grand  Junction  Railway  common  carrier,  on   an  undertaking  to 

Co.  10  M.  &  W.  399 ;  Parker  v.  Great  Wes-  carry  for  hire  on  the  River  Thames,  from 

tern  Railway  Co.  7  M.  &  Gr.  253, 8  E.  L.  the  ship  to  the  company's  warehouses. 

&  E.  426;    Edwards  v.  Great  Western  It  appeared  in  evi(^ence  that  the  defendant 

Railway  Co.  8  E.  L.  &  E.  447 ;   Crouch  was  a  common   lighterman,  and  that  it 

V.  The  London,  &c.,  Railway  Co.  2  Car.  &  '  was  the  usage  of  the  company,  on  the  un- 

K.  789.  shipping  of  their  goods,  to  put  an  officer, 

(u)  Merriam  t7.  The  Hartford,  &c.,  Rail-  who  was  called    a  guardian,    into    the 

road  Co.  20  Conn.  354.  lighter,  who,  as  soon  as  the  lading  was 

(f)  Brind  v.  Dale,  8  C.  &  P.  207.    It  taken  in,  put  the  company's  locks  on  the 

frequently  becomes  a  difficult  question  of  hatches,  and  went  with  the  goods  to  see 

fact  whether  goods  have  been  so  delivered  them  safely  delivered  at  the  warehonse. 

to  a  carrier  as  to  be  in  his  custody  and  un-  It  appeared  that  such  was  the  course  in 

der  his  control,  or  whether  they  still  con-  this  case,  and  part  of  the  goods  were  lost, 

tinuo  under  the  control  of  the  owner  or  his  Upon  this  evidence,  Ratpnond^  C.  J.,  was 

servant.    There  are  several  cases  in  the  of  the  opinion  that  "  this  differed  from  the 

books  which  have  turned  upon  this  ques-  common  case,  this  not  being  any  trust  in 

tion.    Thus,  in  the  case  of  the  East  India  the  defendant,  and  the  goods  were  not  to 

Co.  V,  Pullen,  Strange,  690,   an  action  be  considered  as  over  having  been  in  hii 
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when  the  master  or  mate,  or  other  agent  of  the  owner,  receives 
them,  either  at  the  ship  or  on  the  wharf,  or  in  a  warehouse,  if 
such  delivery  and  receipt  be  according  to  the  usage.  And  the 
owners  of  the  ship  forthwith  become  insurers  as  to  all  but  the 
cases  excepted  by  law,  or  by  the  bill  of  lading,  (w)     Delivery 


possession,  but  in  the  possession  of  the  the  goods  one  night ;  and  that  the  goods 
company's  servant,  who  had  hired  the  in  the  course  of  tne  journey  were  damaged 
lighter  to  use  himself."  The  pkintiif  was  by  rain.  Upon  these  facts,  the  jury,  un- 
accordingly  nonsuited.  So  in  the  late  der  the  direction  of  Lord  Eldorty  before 
case  of  lower  v.  The  Utica,  &c..  Railroad  whom  the  case  was  tried,  found  a  verdict 
Co.  7  Hill,  47,  where  an  action  was  brought  for  the  plaintiff.  And  a  rule  nisi  having 
to  charge  a  railroad  company  as  common  been  obtained  for  setting  this  verdict  aside 
carriers,  for  the  loss  of  an  overcoat  belong-  and  entering  a  nonsuit,  Chambre,  J.,  said : 
ing  to  a  passenger,  and  it  appeared  that  "  This  is  a  very  clear  case.  The  defend- 
the  coat  was  not  delivered  to  the  defend-  ant  is  not  a  common  carrier  by  trade,  but 
ants,  but  that  the  passenger,  hanng  placed  has  put  himself  into  the  situation  of  a  corn- 
it  on  the  seat  of  the  car  in  which  he  sat,  mon  carrier  by  his  particular  warranty, 
forgot  to  take  it  with  him  when  he  left,  As  to  possession,  that  seems  clearly  proved 
and  it  wa«  afterwards  stolen  ;  it  was  held  by  the  circumstances  of  the  case ;  the  de- 
that  the  defendants  were  not  liable.  And  fendant  attends  with  his  horse  and  cart  at 
Nelson,  C.  J.,  said  :  "  The  overcoat  was  the  plaintiff's  house,  where  the  goods  are 
not  delivered.into  the  possession  or  custody  delivered  to  him  and  put  into  the  cart  by 
of  the  defendants,  which  is  essential  to  the  plaintiff's  servants.  This  is  a  com- 
their  liability  as  carriers.  Being  an  arti-  plete  possession.  How  is  this  affected  by 
cle  of  wearing  apparel  of  present  use,  and  the  presence  of  the  plaintiff's  servant?  It 
in  the  care  and  keeping  of  the  traveller  has  been  determined  that  if  a  man  travel 
himself  for  that  purpose,  the  defendants  in  a  stage-coach,  and  take  his  portmanteau 
have  a  right  to  say  that  it  shall  be  regarded  with  him,  though  he  has  his  eye  upon  the 
in  the  same  light  as  if  it  had  been  upon  portmanteau,  yet  the  carrier  is  not  ab- 
his  person.  No  earner,  however  discreet  solved  from  his  responsibility,  but  will  be 
and  vigilant,  would  think  of  turning  his  liable  if  the  portmanteau  bo  lost.  In  this 
attention  to  property  of  the  passenger  case  the  plaintiff,  for  greater  caution,  sends 
in  the  situation  of  the  article  in  question,  his  servant  with  the  goods,  who  pays  for 
or  imagine  that  any  responsibility  attached  watching  them,  because  ho  apprehends 
to  him  in  respect  to  it."  On  the  other  danger  of  their  being  stolen.  So  the  man 
hand,  in  Robinson  v.  Dunmore,  2  B.  &  P.  who  travels  in  a  stage  has  some  care  of 
416,  it  appeared  in  evidence  that  the  his  own  property,  since  it  is  more  for  his 
plaintiff,  who  Wtos  an  upholsterer,  having  interest  that  the  property  should  not  be 
occasion  to  send  some  furniture  into  the  lost  than  that  he  should  have  an  action 
country,  agreed  with  the  defendant  to  against  the  carrier.  This  case  bears  no 
take  the  same ;  that  the  defendant  brought  resemblance  to  that  cited  from  Strange, 
bis  cart  to  the  plaintiff's  house,  where  the  for  there  the  decision  proceeded  on  the 
goods  were  loaded  in  the  presence  of  the  usage  of  the  East  India  Company,  who 
plaintiff  himself,  and  with  the  ass^ance  never  intrjist  the  lighterman  witlli  their 
of  two  of  the  plaintiff's  servants;  that  the  goods,  but  give  the  whole  charge  of  the 

fdaintiff  having  observed  that  the  tarpau-  property  to  one  of  their  own  officers,  who 

in  which  the  defendant  had  brought  for  is  called  a  guardian."    The  rule  was  ac- 

the  purpose  of  covering  the  cart  was  too  cordingly  discharged.    Sec  also,  Richards 

small,  tne  defendant  said,  "  I  have  plenty  v.  The  iJondon,  &c..  Railway,  7  C.  B.  839 ; 

of  sacks,  and  I  will  warrant  the  goods  White  r.  Winnisimmet  Co.  7  Cush.  155; 

shall  go  safe;"  that,  on  account  of  the  de-  Maybin  v.  Railroad   Co.  8   Rich.  Law, 

fendant's  being  a  stranger  to  the  plaintiff,  241. 

the  latter  sent  one  of  his  own  porters  with        {w)  Cobban  v.  Downe,  5  Esp.  41 .    But 

the  cart,  who  would  otherwise  have  gone  a  delivery  to  any  of  the  crew  is  not  sufK- 

by  the  stage ;  that  this  porter  in  the  course  cient,  they  not  being  authorized  agents 

of  the  journey,  paid  a  person  for  watching  for  that  purpose.    Leigh  v.  Smith,  1  C.  & 
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may  be  made  in  a  different  way,  or  at  a  different  time  or  place, 
from  that  which  is  usual,  or  notified  to  the  public;  such  differ- 
ence being  requested,  or  suggested  by  the  carrier,  or  his  agent, 
or  sanctioned  by  him  by  receiving  the  goods  without  objection, 
and  entering  them  on  the  way-bill,  (x)  The  responsibility  *of 
the  carrier  is  fixed  by  his  acceptance  of  the  goods  without  objec- 
tion, whatever  be  the  manner  of  the  delivery.  Nor  is  it  neces-. 
sary  to  complete  the  delivery  that  the  goods  should  be  entered 
on  the  way-bill  or  freight-list,  or  any  written  memoraBdum 
made,  (y) 

The  same  person  may  be  a  common  carrier  and  also  a  ware- 
house-man, or  an  innkeeper,  or  a  wharfinger,  or  a  forwarding- 
merchant  And  goods  may  be  delivered  to  him  and  lost  under 
circumstances  which  would  render  him  liable  if  he  received  them 
as  a  carrier,  but  not  if  he  received  them  in  another  capacity, 
the  loss  not  having  occurred  through  his  negligence.  And  it  is 
sometimes  quite  difficult  to  determine  in  what  capacity  the 
goods  were  received,  (z) 


P.  638.    And,  generally,  a  delivery  to  assent  of  their  agent.    Phillips  v.  Earle, 

a  servant  of  the  carrier  must  be  to  one  8  Pick.  182.    See  also  Pickford   v.  The 

authorized  to  receive  tlie  goods.     There-  Grand  Junction  Railway  Co.  12  M.  &  W. 

fore,  where  the  plnintitf  delivered  a  pack-  766. 

age  to  the  driver  of  a  coach,  who  had  no  (i/)  Citizens  Bank  v.  Nantucket  Steam* 
authority  to  receive  and  enter  it  on  the  boat  Co.  2  Story,  16,  35. 
way-bill,  but  consented  to  carry  it  on  to  {z)  See  the  case  of  Roberts  v.  Turner, 
the' next  agent  and  have  it  entered ;  it  was  12  Johns.  232,  cited  and  stated  fully  ante, 
held  to  be  no'  delivery  to  the  carrier,  p.  618,  n.  (q).  The  point  considered  in 
Blanchard  v.  Isaacs,  3  Barb.  388.  The  that  case  came  nndcr  discussion  again  in 
master  of  a  vessel  cannot  bind  the  owner  the  late  case  of  Teal  v.  Sears,  9  BaFb.317. 
by  a  bill  of  lading  for  goods  not  actually  It  was  an  action  on  the  case  against  the 
put  on  board.  Grant  v.  Norway,  2  E.  L.  defendants  as  common  carriers,  to  recover 
&  E.  337  ;  Hubbersty  r.  Ward,  1 8  £.  L.  & ,  for  the  loss  of  a  case  of  goods.  The  Acts 
£.  551 ;  Coleman  v.  Riches,  29  E.  L.  &E.  were  as  follows  :  On  the  6th  of  October, 
333.  1846,  the  plaintiffs  shipped,  at  Albany, 
(.r)  Therefore,  where  a  package  was  de-  three  cases  of  goods  for  Buffalo,  on  a 
livered  to  the  agent  of  a  stage;Coach  com-  cani%  boat.  A  bill  of  lading  was  made 
pany,  at  the  post-office,  where  the  stage  out  by  the  plaintiil's,  and  forwarded  by  the 
was  standing,  and  not  at  the  office  of  the  captain  of  the  canal  boat,  with  directions 
company,  to  he  carried  from  Boston  to  to  deliver  the  goods  in  the  bill  as  ad- 
Hartford,  and  was  by  the  agent,  when  he  dressed,  and  collect  the  char^ges  for  trans- 
received  it,  entered  on  the  way-bill,  he  porting  on  the  canal.  The  three  cases 
having  previously  directed  the  person  who  were  marked  on  the  bill,  "  A.  B.  Case, 
had  the  care  of  the  package  to  bring  it  to  Chicago,  by  vessel,  care  of  Seais  &  Griffith, 
the  post-office ;  and  the  package  was  lost  BufRilo."  The  cases  were  received  bv 
before  leaving  Hartford  ;  it  was  heid  that  Sears  &  Griffith,  (the  defendants,)  at  But 
the  owners  of  the  coach  were  liable  to  falo,  on  the  14th  of  October,  ami  they 
the  owner  of  the  package  for  its  value,  the  paid  the  canal  charges,  indorsing  a  recci|k 
delivery  at  the  postomce  being  witli  the  therefor,  and  a  memorandum  of  the  receipt 
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The  principle  which  goverps  these  cases  may  be  stated  thus. 
If  the  transportation  be  the  chief  thing,  and  the  deposit  of  the 
goods  on  a  wharf  or  in  a  building  be  for  a  short  time  only,  and 
merely  incidental  to  the  transportation,  and  the  owner  of  the 
goods  relinquishes  them  entirely  when  they  are  so  deposited, 
then  they  are  so  delivered  to  the  common  carrier  in  that  capac- 

of  the  goods,  on  the  bill  of  lading.  The  wagons  to  Albany.  He  had  no  intei-est 
defendants  were  at  the  time,  engaged  in  in  the  boats  or  wagons.  The  plaintiff 
the  forwarding  and  commission  business  knew  when  his  ashes  were  left  to  bo  sent 
at  B.  That  was  their  principal  business,  to  Albany  that  Turner's  only  business,  in 
but  they  were  interested  to  some  extent  in  •  relation  to  the  carriage  of  j^ods,  consisted 
a  transporting  line  on  the  canal,  and  also  in  forwarding  them.  This  was  also  un- 
in  at  least  one  vessel  carrying  freight  upon  derstood  by  the  public ;  and  that  without 
the  lakes.  On  the  17th  October,  the  dc-  any  concern  in  the  vessels  by  which  the 
fendants  shipped  the  goods  on  board  the  goods  were  forwarded,  or  any  intei'est  in 
schooner  C,  a  transient  vessel  which  ran  the  freight,  they  were  stored  with  him 
between  Buffalo  and  Chicago,  in  which  merely  for  the  purpose  of  forwarding  by 
they  had  no  interest.  They  took  the  cap-  others ;  he  taking  upon  himself  the  ex- 
tain's  receipt,  and  made  a  bill  of  lading  penses  of  transportation,  for  which  he 
for  the  goods,  agreeing  with  the  captiun  received  a  compensation  from  the  owners 
as  to  the  amount  of  freight  he  should  re-  of  the  goods.  But  this  was  not  the  posi- 
ceive.  The  vessel  was  a  good  one,  and  tion  of  the  defendants  in  the  present  suit, 
her  ^ptain  in  good  credit.  One  of  the  They  were  in  a  measure  engaged  in  the 
cases  of  goods  was  lost  before  arriving  at  carrying  business  and  were  interested  to 
Chicago.  Upon  these  facts  the  court  held,  G^rae  extent  in  vessels  on  the  canal  and 
1.  That  the  legal  import  of  the  memoran-  iKcs.  They  kept  a  public  office  for  the 
dum  was  not  that  the  goods  should  be  transaction  of  their  business,  at  a  place  of 
stored  at  Buffalo,  and  that  the  defendants  transshipment,  receiving  and  carrying  aU 
should  act  as  agents  of  the  plaintiffs  in  goods  that  might  be  directed  to  their  care, 
procuring  a  carrier  of  them  from  Buffalo  m  their  own  vessels  when  convenient,  and 
to  Chicago ;  but  that  they  were  consigned  in  such  other  vessels  as  they  could  employ 
to  the  defendants  at  B.,  with  a  request  or  on  terms  most  advantageous  to  themselves, 
direction  that  they  should  be  carried,  by  They  received  the  goods  in  question  di- 
vessel,  from  B.  to  Chicago.  2.  That  the  rected  to  them,  which  were  destined  west 
defendants,  receiving  the  goods  with  the  on  the  lakes.  They  employed  a  vessel  to 
accompanying  memorandum,  and  trnns-  carry  them  forwara,  making  out  a  new 
porting  or  causing  the  same  to  be  trans-  freight-bill,  and  returning  the  old  one  and 
ported,  by  vessel,  to  Chicago,  were  to  Ije  for  themselves  taking  the  captain's  receipt 
regarded  OS  impliedly  contracting  to  carry ;  for  the  goods.  Persons  ostensibly  en- 
and  upon  such  a  receipt  the  risk  of  a  earner,  gaged  as  forwarders  have,  in  this  State, 
and  not  that  of  a  warehouse-man  or  for^  bca>me  numerous,  and  their  business  com- 
wardetf  attached.  Boberts  v.  Turner  plicated  and  extensive.  The  rigid  rules 
having  been  cited  for  the  defendants,  of  the  common  law  make  the  carrier 
Wrightf  J.,  who  delivered  the  opinion  of  assume  the  liability  of  an  insurer  of 
the  court,  thus  endeavored  to  distinguish  property,  whilst  the  warehouse-man  and 
the  two  cases :  "  We  are  referr^  to  forwarder  ore  but  answerable  as  bailees, 
Boberts  u.  Turner,  12  Johns.  232,  as  con-  for  ordinary  neglect.  The  law  distinctly 
trolling  this  case.  That  case  was  decided  defines  the  business  of  each,  and  their 
in  1815.  But  without  referring  to  Uie  act-  liabilities.  Whilst  the  warehouse-man 
nal  condition  of  the  business  of  the  conn-  confines  himself  to  the  receipt  and  storage 
try  since  that  decision,  the  case  is  distin-  of  goods,  for  a  compensation,  and  a  for- 
guishable  from  the  present.  In  that  the  warder  to  the  receipt  of  goods,  and  the 
whole  facts  showed  that  Turner  acted  but  forwarding  of  them  by  a  canier  other 
as  a  forwarder  of  the  goods.  He  kept  a  than  himself,  in  good  credit  and  in  safe 
store  at  Utica,  where  produce  was  left  by  vessels,  they  only  assume  the  liability  of 
the  public  to  be  forwaxded  by  boats  or  depositaries   for   hire.     But   if,    calling 
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ity,  and  he  is  liable  for  them  accordingly,  (a)  Thus,  most  car- 
riers have  a  receiving-office,  or  depot,  or  station.  However 
such  a  place  be  called,  goods  once  delivered  and  received  there  are 
as  much  at  the  risk  of  the  carrier  as  if  they  were  packed  in  the 
wagon  or  car,  and  in  actual  motion,  (b)  But  if  they  are  de- 
posited even  in  such  receiving-office,  with  orders  not  to  transport 
them,  but  to  let  them  lie  until  further  instructions  shall  be  given 
by  the  •owner,  the  carrier  has  not  received  them  for  carriage; 
or,  in  other  words,  he  has  not  received  them  as  a  carrier,  but  only 
as  a  depositary,  (c)  As  soon  as  final  instructions  to  transport  the 
goods  were  received  by  the  carrier,  perhaps  his  liability  in  that 
character  would  begin.  But  not  if  the  goods  had  been  pre- 
viously deposited  there,  for  a  distinct  time,  and  an  independent 
purpose.  In  such  case  the  order  to  carry  would*  have  no  further 
operation  than  an  order  by  an  owner  to  carry  goods  in  the 
owner's  possession.  It  attaches  no  liability  until  the  order  is 
executed,  or  begins  to  be  executed.  So,  if  goods  are  deposited 
with  one  who  is  a  carrier,  but  distinctly  for  the  purpose  of  ware- 
housing them,  the  depositary  is  answerable  only  for  negligence ; 
and  if  afterwards  he  is  ordered  to  carry,  and  undertakes  to  carry 
the  same  goods,  his  peculiar  liability  as  carrier  does  not  begin 
until  he  begins  to  carry,  or  moves  the  goods,  or  prepares  them 
for  carriage,  taking  them  as  it  were  anew  into  his  possession  for 
this  specific  purpose. 

The  delivery  to  a  carrier  must  be  known  to  the  carrier,  in 
order  to  create  a  responsibility  on  his  part,  (d)  If  goods  are 
left  in  his  depot  or  receiving  office,  with  no  notice  to  him,  and 
no  knowledge  by  him,  he  is  not  then,  in  general,  bound  to  any 
(jare  or  charge  of  them.  But  usage,  or  terms  made  public  by 
advertisement,  might  raise  such  an  obligation,  {e)     As  if  he 

themselves  forwarders,  they  so  act  and  v.  Belknap,  21  Wend.  354;    Woods  r. 

conduct  their  business  as  to  lead  the  pub-  Devin,  13  II! .  746  ;  Moses  v.  Boston  and 

lie  to  regard  them  as  carriers,  and  employ  Maine  Railroad,  4  Foster,  71. 

them  as  such,  without  intimation  of  their  (c)  Piatt    v.   Hibbard,   7    Cow.    497  ; 

true  character,  the  liabilities  of  a  carrier  Moses  v.  Boston  &  Maine  Railroad,  4  Fos- 

attach  to  them."  ter,  71. 

(a)  Mavinp  v.  Todd,  1  Stark.  72.  And  (d)  Selway  v.  Holloway,  1  Ld.  Raym. 

see  Clarke  v.  Needles,  25  Penn.  St.  Reps.  46  ;  Buckman  v.  Levi,  3  Campb.  414; 

338 ;  Moses  v.  The  Boston  and  Maine  Packard  v.  Gctman,  6  Cow.  757. 

Railroad,  4  Foster,  71.  (e)  Mechanics  &  Traders  Bank  v.  Gor- 

(6)  Camden  &  Amboy  Railroad,  &c.,Co.  don,  5  Louis.  Ann.  604.    The  late  case  of 
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had  advertised  that  parcels  properly  directed  might  be  put  into 
his  box,  that  adequate  provisions  had  been  made  for  their  safety, 
and  that  he  should  hold  himself  responsible  for  them,  he  would 
in  such  case  undoubtedly  be  held  to  this  responsibility.  And 
the  knowledge  of  his  authorized  agent  is  his  knowledge.  (/) 
But  not  every  one  eniployed  by  him  is  his  agent  in  such  wise 


Mcrriam  v.  The  Hartford,  &c.,  Hailrood  the  delivery  of  the  property  on  their  dock, 
Co.,  20  Conn.  354,  is  very  strong  to  this  actual  notice  thereof  to  them  would  have 
point.  In  that  case,  certain  goods,  de-  been  necessary ;  but  if  there  was  such  an 
signed  to  be  transported  by  the  defend-  agreement,  the  deposit  of  it  there,  merely, 
ants,  as  common  carriers,  from  New  York  would  amount  to  constructive  notice  to  the 
to  Meriden,  in  Connecticut,  were  delivered  defendants,  and  constitute  an  acceptance 
in  New  York,  in  the  usual  manner,  on  the  of  it  by  them.  And  we  have  no  doubt 
defendants'  private  dock,  which  was  in  that  the  proof  by  the  plaintiff  of  a  constant 
their  exclusive  use  for  the  purpose  of  re-  and  habitual  practice  and  usage  of  the  de- 
ceiving property  to  be  transported  by  them,  fendants  to  receive  property  at  their  dock 
It  was  field  that  such  delivery  was  a  good  for  transportation,  in  the  manner  in  wUch 
delivery  to  the  defendants  to  render  them  it  was  deposited  by  the  plaintiff,  and  with- 
liable  for  the  loss  of  the  goods,  although  out  any  special  notice  of  such  deposit,  was 
neither  they  nor  their  agent  were  other-  competent,  and  in  this  case  sufficient  to 
wise  notified  of  such  delivery.  And  show  a  public  offer,  by  the  defendants,  to 
Stairs,  J.,  said :  "  A  contract  with  a  com-  receive  property  for  that  purpose,  in  that 
mon  carrier  for  the  transportation  of  prop-  mode;  and  that  the  delivery  of  it  there 
erty,  being  one  of  bailment,  it  is  necessary,  accordingly,  by  the  plaintiff,  in  pursuance 
in  order  to  charge  him  for  its  loss,  that  it  of  such  offer,  should  be  deemed  a  compli- 
be  delivered  to  and  accepted  by  him-  for  ance  with  it  on  his  part ;  and  so  to  consti- 
that  purpose.  But  such  acceptance  may  tnte  an  agreement  between  the  parties,  by 
be  either  actual  or  constructive.  The  the  terms  of  which  the  property,  if  so  de- 
general  rule  is,  that  it  must  be  delivered  posited,  should  bo  considered  as  delivered 
into  the  hands  of  the  carrier  himself,  or  of  to  the  defendants,  without  any  further  no- 
his  servant,  or  some  person  authorized  by  tice.  Such  practice  and  usage  was  tanta- 
him  to  receive  it ;  and  if  it  is  merely  dc-  mount  to  an  open  declaration,  a  public 
posited  in  the  yard  of  an  inn,  or  upon  a  advertisement,  by  the  defendants,  that 
wharf  to  which  the  carrier  resorts,  or  is  such  a  delivery  should,  of  itself,  be  deemed 
placed  in  the  carrier's  cart,  vessel,  or  car-  an  acceptance  of  it  by  them,  for  the  pur- 
riage,  without  the  knowledge  and  accept-  pose  of  transportation ;  and  to  permit  them 
ance  of  the  carrier,  his  servants  or  agents,  to  set  up  against  those,  who  had  been 
there  would  be  no  bailment  or  delivery  of  thereby  induced  to  omit  it,  the  formality 
the  property,  and  he,  consequently,  could  of  an  express  notice,  which  had  thus  been 
not  be  made  responsible  for  its  loss.  Ad-  waived,  would  be  sanctioning  the  greatest 
dison  on  Cont.  809.  But  this  rule  is  sub-  injustice  and  the  most  palpable  fraud, 
ject  to  any  conventional  arrangement  be-  The  present  case  is  precisely  analogous  to 
tween  the  parties  in  regard  to  the  mode  of  that  of  the  deposit  of  a  letter  for  transpor- 
deliverv,  and  prevails  only  where  there  is  tation  in  the  letter-box  of  a  post-office,  or 
no  such  arrangement.  It  is  competent  for  foreign  packet  vessel,  and  to  that  of  a  de- 
thcm  to  make  such  stipulations  on  the  posit  of  articles  for  carriage  in  the  public 
sulyect  as  they  sec  fit ;  and  when  made,  box  provided  for  that  purpose,  in  one  of 
they,  and  not  the  general  law,  are  to  our  express  offices ;  where  it  would  surely 
govern.  If,  therefore,  thev  agree  that  the  not  l>e  claimed  that  such  a  delivery  would 
property  may  be  deposited  for  transporta-  not  be  complete,  without  actual  notice 
tion  at  any  particular  place,  and  without  thereof  to  the  head  of  these  establishments 
any  express  notice*  to  the  carrier,  such  de-  or  their  agents." 

posit  merelv  would  1x5  a  sufficient  delivery.        (/)  Burrell  v.  North,  2  Car.  &  K.  680 ; 

So  if,  in  this  case,  the  defendants  had  not  Da'vcy  v.  Mason,  1  Car.  &  M.  45  ;  D'An- 

agreed  to  dispense  with  express  notice  of  jou  v.  Deagic,  3  H.  &  Johns.  206. 

[683] 


656*  THE  LAW  OF  CONTRACTS.  [BOOK  BL 

as  to  charge  him  with  this  responsibility,  (ff)  Drivers  of  stage- 
coaches, or  conductors  of  cars,  may  be  in  the  habit  of  carrying 
goods  generally,  in  parcels  of  some  particular  kind,  on  their  own 
account,  receiving  themselves  the  pay,  and  not  accounting  for 
it  to  their  •employers.  One  who  delivers  goods  to  such  a  per- 
son for  carriage,  knowing  that  he  carries  them  only  in  this  way, 
and  that  no  part  of  the  compensation  he  receives  goes  to  his 
employer,  cannot  hold  that  employer  liable  for  loss  of  the 
goods.  (A)  But  the  employing  carrier  cannot  defend  himself  by 
showing  that  his  servant  carried  the  goods  on  his  separate 
account,  and  for  his  separate  gain,  provided  the  owner  did  not 
know  the  state  of  the  case,  but  believed  that  the  employer  was 
the  carrier,  and  the  servant  his  receiver  of  goods  for  carriage, 
and  was  justified  by  the  main  facts  of  the  case  in  so  believ- 
ing, (i) 

(g)  Bat  the  agent  must  have  an  au-  small  parcels,  it  was  A«/(/ that  the  owners 
thority  for  this  purpose,  or  be  held  out  as  would  be  answerable  for  the  negligence  of 
having  it.  Therefore,  where  a  common  the  driver  in  not  delivering  a  parcel  of  that 
carrier  sent  his  wagon  to  Nashville  with  a  description,  intrusted  to  him  to  carry,  un- 
load of  cotton,  and  the  driver  was  a  young  less  this  arrangement  was  known  to  the 
negro  who  hod  never  been  allowed  to'mako  proprietor  of  the  goods,  so  that  he  con- 
contracts  for  hauling,  and  who  had  never  tractcd  with  the  driver  as  principal.  Bean 
before  been  ihtrusted  with  the  wagon  and  v.  Sturtevant,  8  N.  H.  146.  See  also, 
team  alone,  and  who  was  particularly  in-  Allen  v.  Sewall,  2  Wend.  327,  6  id.  335 ; 
structcd  to  bring  home  a  load  of  salt,  and  Hosea  r.  McCrory,  12  Ala.  349 ;  Chou- 
not  to  receive  goods  of  any  kind  for  car-  teau  v.  Steamboat,  16  Missouri,  216 ; 
riage,  notwithstanding  which  ho  did  re-  Whitmore  v.  Steamboat  Caroline,  20  id. 
ceive  goods  for  carriagb,  and  the  goods  513.  See  also,  the  late  case  of  Farmere  & 
were  damaged ;  it  was  held  that  the  owner  Mechanics  Bank  v.  Champlain  Transpor- 
of  the  team  was  not  liable.  Jenkins  v.  tation  Co.,  23  Verm.  186,  in  wliich  these 
Picket,  9  Yeig.  480.  points  are  thoroughly  considered.     Sec 

(h)  Thus,  where  a  ship  is  not  put  up  to  the  facts  of  the  case  stated  post,  p.  661,  n. 

freight,  but  employed  by  the  owner  on  his  (»).    One  of  the  points  made  was  whether 

own  account ;  and  the  master  receives  the  defendants  were  to  be  held  as  common 

goods  of  another  person  on  board  as  part  carriers  of   the    bank-bills    in   question, 

of  his  privilege,  taking  to  himself  the  Upon  this  point,  Redjield,  J.,  said :  "  It 

freight  and  commissions,  the  owner  of  the  seems  to  us  that  when  a  natural  person, 

ship  is  not  liable  in  ca.se  of  embezzlement,  or  a  corporation,  whose  powers  are  alto- 

or  for  the  conduct  of  the  master  in  relation  gcthcr  unrestricted,  erect  a  steamboat,  ap- 

to  such  goods.     King  r.  Lenox,  19  Johns,  point  Ji  captain,  and  other  agents,  to  take 

235.     See  also,  Butler  v.  Basing,  2  C.  &  the  entire  control  of  their  boat,  and  thus 

P.  613 ;  Reynolds  v,  Toppan,  15  Mass.  enter  upon  the  carrying  business,  from 

370  ;  Citizens  Bank  v.  Nantucket  Steam-  port  to  port,  they  do  constitute  the  captain 

boat  Co.,  2  Story,  16  ;  Allen  i'.  Sewall,  2  their  general  agent,  to  carry  all  such  com- 

Wend.  327,  6  id.  335 ;  Walter  v.  Brewer,  modifies  as  he  may  choose  to  contract  to 

1 1  Moss.  99.  carry  within  the  scope  of  the  powers  of 

(i)  Thus,  where  the  owners  of  a  stage-  the  owners  of  the  boat.    If  this  were  not 

coach  employed  a  driver,  under  a  contract  so,  it  would  form  a  wonderful  exception 

that  he  should  receive  a  certain  sum  of  to  the  general  law  of  agency,  and  one  in 

money  per  month,  and  the  compensation  which  the  public  would  not  very  readily 

which  should  be  paid  for  the  caniage  of  acquiesce.    There  is  hardly  any  busineK 
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*A  ship  may  be  a  common  carrier,  whether  in  the  hands  of 
her  owner,  or  chartered  by  him  to  another.  But  she  may  be 
chartered  in  two  ways.  If  the  hirer  provides  and  pays  the  offi- 
cers and  crew,  in  this  case  the  owner  is  not  more  liable  for  their 
acts  than  if  he  had  sold  the  ship,  {j)  If  the  owner  agrees  to 
man  the  ship,  and  then  the  hirer  hires  ship,  officers,  and  crew, 
of  the  owner,  the  owner  alone  is  in  general  responsible  for  the 
acts  of  the  officers  and  men  in  reference  to  the  goods,  where  he 
has  the  actual  possession  and  control  of  the  ship  for  that 
voyage,  (k)  The  owner  of  the  ship  is  certainly  liable  for  the 
acts  of  those  whom  be  provides  and  pays,  where  the  goods  were 
laden  on  board  on  his  credit,  trusting  to  him  as  tbe  owner  of 
the  ship,  he  knowing  this  trust,  and  by  his  words  or  conduct 
authorizing  it,  and  so  accepting  the  responsibility.  So  an 
owner  of  a  ferry,  who  has  leased  it,  and  placed  the  lessee  in 
possession,  is  not  liable  for  loss  of  goods  in  crossing  the  ferry.(/) 

in  the  coontxy,  where  it  is  so  important  to  powers  of  the  owners  themselves,  and  the 
maintain  the  authority  of  agents,  as  in  this  onus  rests  upon  them  to  show  that  the 
matter  of  carrying,  by  these  invisible  cor-  plaintiffs  had  made  a  private  contract  with 
porations,  who  have  no  local  habitation,  Uie  captain,  which  it  was  understood 
and  no  existence,  or  power  of  action,  ex-  should  be  kept  from  the  knowledge  of  the 
cept  through  these  same  agents,  by  whom  defendants,  or  else  had  given  credit  exclu- 
almost  the  entire  carrying  business  of  the  sively  to  the  captain.  But  it  does  not  ap- 
country  is  now  conducted.  If,  then,  the  pear  to  us  that  the  mere  fact  that  the  cap- 
captains  of  these  boats  ai'e  to  be  regarded  tain  was,  by  the  company,  permitted  to 
as  the  general  agents  of  the  owners,  —  take  the  perquisites  of  carrying  these  par- 
and.  we  hai'dly  conceive  how  it  can  be  re-  eels,  will  be  sufficient  to  exonerate  the 
garded  otherwise, — whatever  commodi-  company  from  liability.  Their  suffering 
tics,  within  the  limitB  of  the  powers  of  the  him  to  continue  to  carry  bank-bills  ought, 
owners,  the  captains,  as  their  general  we  think,  to  be  regarded  as  fixing  their 
agents,  assume  to  carry  for  hire,  the  lia-  responsibility,  and  allowing  the  captain  to 
bility  of  the  owners  as  carriers  is  thereby  take  the  perquisites,  as  an  arrangement 
fixed,  and  they  will  be  held  respon'^iblo  among  themselves." 
for  all  losses,  unless,  from  the  course  of  (J)  James  v.  Jones,  3  £sp.  27  ;  Vallejo 
business  of  these  boats,  the  plaintiffs  did  v.  Wheeler,  Cowp.  143  ;  Frazcrr.  Marsh, 
know/ or  upon  reasonable  inquiry  might  13  East,  238;  Bcynolds  v.  Toppan,  15 
have  learned,  that  the  captains  were  in-  Mass.  370. 

trusted  with  no  such  authority.     Prima        {k)  Parish  v.  Crawford,  Strange,  1251 ; 

facie  the  owners  are  liable  for  all  contracts  Emery  v.  Hersey,  4  Greenl.  407 ;  Mcln- 

for  carrying,  made  by  the  captains  or  other  tire  v,  Bowne,  1  Johns.  229. 
general  agents  for  that  purpose,  within  the        {I)  LAdd  v,  Chotard,  Minor,  366. 
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SECTION    IX. 

WHKN   THE   RESPONSIBILITY   ENDS. 

As  the  liability  of  the  carrier  begins  with  the  delivery  of  the 
goods  to  him,  so  it  continues  until  the  delivery  of  the  goods  by 
him.'  For  he  is  bound  not  only  to  carry  them  to  their  destined 
place,  but  to  deliver  them  there  to  the  bailor,  or  as  the  bailor 
may  direct  (m)  And  this  he  must  do  within  *what  shall  be  a 
reasonable  dme,  judging  from  all  the  circumstances  of  the 
case ;  (n)  and  within  the  proper  hours  of  business,  when  the 
goods  can  be  received  and  properly  stored,  (o) 

[m)  Golden  v.  Manning,  3  Wils.  429, 2  plaintiffs  for  the  value  of  the  goods  lost> 

Wra.  Bl/916;  Hyde  v.  Trent  &  Mersey  au8ton,J.,  dissented.  —  So  in  Merwin  r. 

Navigation  Co.,  5  T.  R.  389  ;  Wardell  v,  Butler,  17  Conn.  138,  where  the  defend- 

Mourillyan,  2Esp.  693  ;  Storr  v.  Crowley,  ant,  who  was  a  common  carrier,  recciTcd 

McCl.  &  Y.   129  ;  Gibson  v.  Culver,  1*7  from  the  plaintiff  a  packngc  of  money,  to 

Wend.  305  ;  Fisk  v.  Newton,  1  Denio,  convey  itfrom  S.  to  P.,  and  to  deliver'it  at 

45  ;  Ostrander  v.  Brown,  15  Johns.  39  ;  the  bank  in  P. ;  it  appeared  that  when  the 

Eagle  V.  White,  6  Whart.  505 ;  McHenry  defendant  arrived  at  P.  the  bank  was  shut ; 

V.  Railway  Co.,  4  Barring.  448.  that  he  went  twice  to  the  house  of  the 

(n)  Hand  v.  Baynes,  4  Whart.   204;  cashier,  and  not  finding  him  at  home, 

Fuvor  V.  Philbrick,  5  New  Ifamp.  358 ;  brought  the  money  back,  and  offered  it  to 

Wallace  v.  Vigus,  4  Blackf.  260  ;  Nettles  the  plaintiff,  who  declined  to  accept  it ; 

r.  Railroad  Co.,  7  Rich.  Law,  190  ;  Ra-  and  that  the  defendant  tlien  refused  to  be 

phael  V.  Pickford,  6  Scott's  N.  R.  478.  further  responsible  for  any  loss  or  accident; 

(o)  Eagle  V.  White,  6  Whart.  505.  In  it  was  hdd  that,  in  the  absence  of  any 
this  case  the  defendants,  who  were  com-  special  contract,  (none  being  proved  in 
mon  carriers  on  the  railroad  from  Phila-  this  case, )  these  facts  did  not  constirure  a 
delphia  to  Columbia,  undertook  to  carry  legal  excuse  to  the  defendant  for  the  non- 
certain  boxes  of  ^oods  belonging  to  the  performance  of  his  undertaking.  And 
plaintiffs  from  Philadelphia  to  Columbia.  Hinmany  J.,  said :  "  That  there  may  be 
The  cars  arrived  at  the  latter  place  about  circumstances  which  would  excuse  a  car- 
sunset  on  a  Saturday  evening,  and  by  the  rier  from  the  delivery  of  a  package  is 
direction  of  tbe  plaintiils  were  placed  on  a  doubtless  true,  but  there  is  nothing  stated 
sideling.  The  plaintiffs  declined  receiving  in  this  motion  that  ought  to  have  that 
the  goods  that  evening  on  the  ground  that  effect.  That  the  bank  was  shut  when  the 
it  was  too  late ;  whereupon  the  agent  of  carrier  went  there,  can  amount  to  nothing, 
the  defendants  left  the  cars  on  the  sideling,  unless  it  appeared  further  that  he  went 
taking  with  him  the  keys  of  the  padlocks  there  at  a  proper  time,  during  the  ordi- 
with  which  the  cars  were  fastened,  and  nary  business  hours ;  and  even  then  we 
promised  to  return  on  Monday  morning,  could  not  say,  as  matter  of  law,  that  this 
The  cars  remained  in  this  situation  until  would  be  a  legal  excuse.  It  would  de- 
Monday  morning,  when  they  were  opened  pend  upon  the  degree  of  diligence  which 
by  the  plaintiffs  by  means  of  a  key  which  the  carrier  used,  "to  let  the  officers  of  tbe 
fitted  the  lock ;  and  on  examination  it  was  bank  know  that  he  had  a  package  to  de- 
discovercd  that  one  of  the  boxes  had  been  liver  there.  No  question  of  this  sort  was 
opened,  and  the  contents  carried  away ;  raised  on  the  trial  below,  nor  does  it  ap- 
hdd  that  the  defendants  were  liable  to  the  pear  that  there  was  any  foundation  on 
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But  if  there  be  delay  through  an  accident  or  misfortune,  and 
the  carrier  afterwards  delivers  the  goods  as  soon  as  may  be,  he 
is  not  responsible  for  the  effect  of  the  delay,  although  it  was  not 
occasioned  by  "the  act  of  God  or  the  public  enemy,"  and 
might  possibly  have  been  prevented;  for  as  to  the  time  of 
the  delivery  he  is  not  bound  to  more  than  diligence ;  nor  respon- 
sible unless  for  the  want  of  due  diligence ;  his  liability  as  to  the 
time  of  delivery  being  quite  distinct  from  his  liability  for  the 
delivery  itself,  (p)     It  seems,  however,  that  if  he  has  made  an 


which  it  could  have  been."  Sec  also  of  the  molasses  was  lost.  Although  one 
Hill  V,  Humphreys,  5  W.  &  S.  123 ;  of  the  plaintiffs  was  present,  there  is  no 
Younjj^  V.  Smith,  3  Dana,  91;  Storr  v.  pretence  that  he  had  accepted  the  molasses 
Crowley,  McL.  &  Y.  129.  The  question,  as  delivered  previously  to  the  accident,  or 
what  constitutes  a  sufficient  delivery,  is  that  he  had  any  thing  to  do  with  the  dcliv- 
well  illustrated  by  the  case  of  De.Mott  ct  erv.  The  delivery  was  not  complete 
al.  u.  Laraway,  14  Wend.  225.  The  de-  wficn  the  accident  occurred,  and  the  goods 
fendant  in  that  case  was  the  owner  and  were  still  at  the  risk  of  the  earner.  It  is  a 
master  of  a  canal  boat,  and  received  on  matter  of  no  importance  that  the  machin- 
board  his  boat  at  Troy  a  hogshead  of  ery  employed  in  unlading  the  boat  was  at- 
molasses  and  other  goods  belonging  to  the  tached  to  and  belonged  to  a  store  on  the 
plaintiffs,  to  be  transported  to  Kidder's  bank  of  the  canal,  and  not  to  the  carrier's 
ferry,  being  a  landing-place  nearest  to  boat.  It  was  pro  hoc  vice  his  tackle,  and 
Farmersville,  where  the  plaintiffs  trans-  he  was  responsible  for  its  sufiiciency. 
acted  business.  All  the  goods  were  safe-  When  the  responsibility  of  a  common  ear- 
ly transported  and  delivered  to  the  plain-  rier  has  begun,  it  continues  until  there  has 
tifis  except  the  hogshead  of  molasses,  been  a  duo  delivery  by  liim."  See  also 
The  boat  arrived  at  Kidder's  ferry,  and,  Graff  v.  Bloomer,  9  Barr,  114. 
in  the  attempt  to  hoist  the  hogshead  of  (/>)  Parsons  v.  Hardy,  14  Wend.  21.5  ; 
molasses  into  a  warehouse,  the  usual  place  Dows  v.  Cobb,  12  Barb.  310,  320 ;  Wil)ert 
for  the  delivery  of  goods  for  Farmersville,  v.  The  New  York  &  Erie  R.  R.  Co.,  2  Ker- 
the  fall  (part  of  the  machinery  for  hoisting  nan,  245 ;  Scovill  t>.  Griffith,  id.  509 ;  Boyle 
attached  to  the  warehouse,)  broke,  and  the  r.  McLaughlin,  4  H.  &  Johns.  291  ;  Bad- 
hogshead  fell  back  into  tlio  boat,  was  ley  v.  Clarke,  8  T.  R.  259 ;  Xx)we  v. 
stove,  and  most  of  the  molasses  lost.  At  AIoss,  12  III.  477.  See  Harrell  v.  Owens, 
the  time  of  the  accident  the  hogshead  was  1  Dev.  &  Bat.  273,  contra.  —  But  if  the 
clear  of  the  boat,  and  almost  up  to  the  sill  carrier  is  prevented  by  any  cause  from  de- 
of  the  door  of  the  warel\ouse.  One  of  the  livering  goods  in  due  time,  his  liability  to 
plaintiffs  was  present,  and  had  wagons  deliver  them  within  a  reasonable  time, 
there  in  which  some  of  the  goods  were  after  the  cause  of  detention  is  removed, 
loaded.  It  was  h-U  that  the  defendant  still  continues.  Id.  Therefore,  where  the 
was  liable  for  the  loss.  SuUterUifid,  J.,  defendants  contrac;^ed  to  carry  the  plain- 
said:  "Laraway  was  a  common  carrier  tiff's  goods  from  Liverpool  to  Leghorn, 
upon  the  canal,  and  as  such  undertook  to  and  on  the  vessel's  arriving  at  Falmouth, 
transport  the  defendant's  goods  from  Troy  in  the  course  of  her  voyage,  an  embargo 
to  Kidder's  ferry.  This  necessarily  in-  was  laid  on  her,  "  unlil  IhefurOu^  order  of 
eluded  the  duty  of  delivering  the  goods  Cbunc// ;'\it  was  Iwld  that' such  embargo 
there  in  safety.  They  were  all  thus  deliv-  only  suspended,  but  did  not  dissolve,  the 
ered  except  a  hogshead  of  molasses,  which  contract  between  the  parties ;  and  that  even 
was  9tove  in  the  act  of  l)eing  unladen  ;  as  after  two  years,  when  the  embargo  was 
they  were  hoisting  it  from  the  boat  with  a  taken  off,  the  defendants  were  answerable 
tackle  attached  to  a  storehouse  upon  the  to  the  plaintiff  in  damages  for  tlie  non- 
bank  of  the  canal,  the  rope  broke,  and  the  performance  of  their  contract.  Hadley  v, 
hogshead  fell  back  into  the  boat,  and  most  Clarke,  8  T.  R.  259. 
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express  agreement  to  deliver  by  a  specified  time,  delay  caused 
by  unavoidable  accident  will  be  no  e^^ase.  (pp) 

If  the  consignee  refuse  to  receive  the  goods,  or  cannot  receive 
them,  or  is  dead,  or  absent^  this  will  excuse  delay  in  delivery, 
but  not  absolve  the  carrier  from  all  duty  or  responsibility ;  for 
he  is  still  bound  to  make  all  reasonable  efforts  to  place  them  in 
the  hands  of  the  consignee,  and  when  these  are  ineffectual,  to 
take  care  of  the  goods  for  the  owner,  by  holding  them  himself, 
or  lodging  them  with  suitable  persons  for  him ;  and  such  per- 
sons then  become  bailees  of  the  owners  of  the  goods,  (g) 

*But  the  question  of  reasonableness  of  time  disappears  when 
the  parties  have  made  the  time  certain  by  their  special  agree- 
ment. Then  it  must  be  precisely  adhered  to.  Any  delay  is  a 
failure  and  a  breach  of  contract,  (r)  And  where  there  is  a 
custom  which  would  wholly  excuse  the  carrier  from  delivering 
the  goods,  still,  if  he  make  aii  express  promise  to  deliver,  he  is 
bound  by  this  promise,  and  the  custom  becomes  inoperative. 

In  general,  the  delivery  of  the  goods  must  be  to  the  owner  or 
consignee  himself,  or  to  his  agent,  {$)  or  they  must  be  carried  to 

{pp)  Harmony  r.  Bingham,  1  Duer,  209.  count  of  the  owner.  When  so  deliTcred, 
(./)  OiHtrander  V.  Brown,  15  Johns.  39  ;  the  storehouse  keeper  becomes  the  bfulee 
Fisk  V.  Newton,  1  Denio,  45.  In  this  last  and  agent  of  the  owner  in  respect  to  such 
case  the  c-onsignec  of  certain  kegs  of  but-  goods."  See  also.  Stone  ».  Waitt,  31  Maine, 
tcr.  sent  from  Albany  to  New  York  by  a  409  ;  Hemphill  v.  Chenie,  6  W.  &  S.  62. 
freight  barge,  was  a  clerk,  having  no  place  (r)  Hand  p.  Baynes,  4  Whart.  204, 
of  business  of  his  own,  and  whose  name  214  ;  Paradine  r.  Jane,  Aloyn,  27  ;  Breck- 
\ns  not  in  the  city  directory,  and  who  was  nock  Co.  v.  Pritchard,  6  T.  R.  750.  But 
not  known  to  the  carrier,  and  after  reason-  see  Dows  v.  Cobb,  12  Barb.  310,  321 .« 
able  inquiries  by  the  carrier's  agent  could  (s)  See  cases  cited  ante,  p.  658,  n.  (m). 
not  be  found.  It  was  hdd  that  the  carrier  In  Lewis  i*.  The  Western  liailroad  Co., 
discharged  himself  from  further  responsi-  1 1  Met.  509,  it  was  hdd  that  if  A,  for 
bility,  by  depositing  the  property  with  a  whom  goods  are  transported  by  a  railroad 
storirbouse  keeper,  then  in  good  credit,  company,  authorizes  B  to  receive  the  de- 
for  the  owner,  and  taking  his  receipt  for  livery  thereof,  and  to  do  all  acts  incident 
the  same,  according  to  the  usual  course  of  to  the  delivery  and  transportation  thereof 
business  in  that  trade,  although  the  butter  to  A,  and  B,  instead  of  receiving  the 
was  subsequently  sold  by  the  storehouse  goods  at  the  usual  place  of  deli  very,  re- 
keeper,  and  the  proceeds  lost  to  the  owner  nuests  the  agent  of  the  company  to  permit 
by  his  failure.  And  Jewettj  J.,  said  :  the  car  which  contains  the  goods  to  be 
*'  When  goods  are  safely  conveyed  to  the  hauled  to  a  near  depot  of  another  railroad 
place  of  destination,  and  the  consignee  is  company,  and  such  agent  assents  thereto, 
dead,  absent,  or  refuses  to  receive,  or  is  and  assists  B  in  hauling  the  car  to  such 
not  known,  and  cannot,  after  due  efibrts  depot,  and  B  there  requests  and  obtains 
are  made,  be  found,  the  carrier  may  dis-  leave  of  that  company  to  use  its  machin- 
charge  himself  from  further  responsibility  ery  to  remove  the  goods  from  the  car ; 
by  placing  the  goods  in  store  with  spme  then  the  company  that  transported  the 
responsible  third  person  in  that  business,  goods  is  not  answerable  for  the  want  of 
at  the  place  of  delivery,  for  and  on  ac-  care  or  skill  in  the  persons  employed  in  so 
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his  resideuce^  or  they  may  be  taken  to  bis  place  of  business, 
whe^e  from  the  nature  of  the  parcels  this  is  the  more  appropri- 
ate place  for  their  delivery.  Nor  is  it  sufficient  that  they  are 
left  .at  the  public  office  of  the  carrier,  unless  there  be  express 
permission  for  this,  or  an  usage  so  established  and  well  known 
as  to  be  equivalent  to  such  permission,  {t) 

•Usage,  so  long  established,  so  uniform,  and  so  well  known 
that  it  must  be  supposed  that  the  parties  to  a  contract  knew  it, 
and  referred  to  it,  becomes  as  it  were  a  part  of  the  contract,  and 
may  modify  in  an  important  manner  the  rights  and  duties  of 
the  parties.  And  in  determining  what  is  a  sufficient  delivery 
of  goods  by  a  carrier,  usage  has  frequently  great  influence,  (u) 
In  general,  as  we  have  said,  the  delivery  *must  be  to  the  owner 

removing  the  goods  from  the  car,  nor  for  Ladd's  posscsRion.    No  notice  was  given 

the  want  of  strength   in  the  machinery  by  the  captain  of  the  boat  to  the  consignee 

nsed  for  the  removal  of  them,  and  cannot  of  the  arrival  of  the  package,  nor  had  ho 

be  charged  with  any  lost?,  tliat  may  happen  any  knowledge  of  it  until  after  it  was  lost, 

in  the  course  of  snch  delivery  to  A.  The  principal  question  in  the  case  was, 

(0  Gibson   r.  Culver,  17  Wend.   305.  whether  the  package  was  sufficiently  deliv- 

In  this  case  it  was  hdd  that  it  is  competent  cred   to  dis?chai^e  the  defendants    from 

for  a  carrier  to  prove  that  the  uniform  their  liability  as  carrici-s.    The  defendants 

usage  and  course  of  the  business  in  which  otFercd  evidence  to  show  that  a  delivery  to 

he  is  engaged  is  to  leave  the  goods  at  his  the  wharfmgcr,  without  notice,  under  the 

usual  stopping-places  in  the  towns  to  which  circumstances  of  the  case,  was  a  good  de- 

thc  goods  are  directed,  without  notice  to  the  livery   according  to    their  own   uniform 

consignees ;  and  if  such  usage  be  shown  usage,   and  the  usage  of  other  carriers 

of  so  long  continuance,  uniformity,  and  similarly  situated.     The  case  has  been  be- 

notoriety,  as  to  justify  a  jury  to  find  that  fore  the' Supreme  Court  of  Vermont  three 

it  was  known  to  the  plaintitf,  the  carrier  times,  and  that  court  has  uniformly  held 

will  be  discharged.  that,  in  the  absence  of  any  special  contract, 

(m)  See  Farmers  and  Mechanics  Bank  a  delivery  to  the  wharfinger  without  notice, 

V.    Cliamplain    Transportation    Co.,    16  if  warranted  by  the  usage  of  the  place,  was 

Venn.  52,  18  id.  131,23  id.  186.     This  is  sufficient,  and  discharged  the  defendants 

one  of  the  strongest  cases  in  the   books  from  all  liability.     When  the  case  was  bc- 

upon  this  point.     The  defendants  wore  fore  the  court  the  last  time,  Redjifid,  J., 

common  carriers    on    Lake   Champlain,  in  delivering  the  judgment,  said  :  "  If  the 

from  Burlington  to  St.  Albans,  touching  law  fixes  the  extent  of  the  contract,  in 

Port  Kent  and  Platt^burgh  long  enough  to  every  instance,  in  the  manner  assumed, 

discharge  and  receive  freight  and  passen-  then,  most  undoubtedly,  arc  the  defendants 

gers.     This   action  was   brought  against  liable  in  this  case,  unless  they  can  show, 

Uiem  to  recover  fof  the  loss  of  a  package  in  the  manner  required,  some  controlling 

of  bank-bills.      It  appeared  in  evidence  usage.    But  if,  upon  examination,  it  shaU 

that  the  package  in  question,  which  was  appear  that  there  is  no  rule  of  law  appli- 

directcd  to  *'  Kichard  Yates,  Esq.,  Cashier,  cable  to  the  subject,  and  the  extent  of  the 

Plattsburgh,  N.  Y.,"  was  delivered  by  tlio  transit  is    matter   resting    altogether    in 

teller  of  the  plaintiffs'  bank  to  the  captain  proof,  then  the  course  of  business  at  the 

of  the  defendants*  boat,  which  ran  daily  place  of  destination,  the  usage  or-practice 

from  Burlington  to  Plattsburgh,  and  thence  of  the  defendants,   and  other  carriers,  if 

to  St.  Albans ;  and  that,  when  the  lx>at  any,  at  tliat  port,  and  at  that  wharf,  bo* 

arrived  at  Plattsburgh,  the  captain  deliv-  come  essential  and  controlling  ingredients 

ercd  the  package  to  one  Ladd,  a  wharfin-  in  the  contract  itself." 
gcr,  and  that  it  was  lost  or  stolen  while  in 
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or  coDsigoee,  or  his  authorized  agent.  But  if  the  goods  are  left 
at  his  residence,  or  (such  delivery  being  more  appropriate)  at  his 
place  of  business^  and  this  is  equivalent  to  a  delivery  into  his 
personal  possession,  it  does  not  seem  that  any  personal  notice 
is  nTecessary.  Perhaps  it  may  always  be  presumed  that  the 
owner  of  goods  will  receive  information  if  they  are  left  at  his 
house;  and  if  not,  that  it  is  his  own  fault,  or  if  the  fault  of 
others,  not  that  of  the  carrier.  But  where  a  delivery  by  a  car- 
rier is  made  at  an  owner's  house,  but  not  in  a  usual  way,  as  if 
the  parcel  were  placed  in  a  dark  corner  of  an  entrance  or  back 
room,  without  attracting  notice  or  giving  information  to  any 
one,  this  circumstance  might  indicate  either  wrongful  motive 
or  culpable  negligence ;  and  such  delivery  would  not  be  a  suf- 
ficient one.  It  is  undoubtedly  best  in  all  cases  of  delivery  not 
to  the  person  himself  to  give  notice  to  him,  or  to  one  certainly 
authorized  to  receive  notice  for  him. 

Carriers  by  land  usually  deliver  the  goods  they  transport,  by 
carrying  them  to  the  owner,  or  where  he  directs.  And  gener- 
ally they  can  do  this  as  easily  as  bring  them  into  the  town 
where  he  lives.  But  this  is  not  the  case  with  one  'important 
class  of  carriers  by  land ;  we  mean  railroads.  The  freight  cars 
can  go  only  where  the  rails  go,  and  these  terminate  in  the  sta- 
tion-house. If  the  goods  are  to  be  carried  further,  they  must  be 
laden  upon  wagons  or  other  carriages  for  that  purpose.  More- 
over, it  is  usual  for  the  consignor  by  railroad  to  send  to  the 
consignee  notice  of  the  consignment,  and  very  frequently  a  copy 
of  a  receipt,  which  seems  to  take  the  place  of  a  bill  of  lading. 
And  the  arrival  of  the  goods  at  a  certain  hour  may  usually  be 
calculated  upon  with  great  certainty.  For  all  these  reasons, 
and  some  others,  it  seems  to  be  usual  with  railroads  not  to  send 
the  goods  out  of  their  depots,  {v)     There  is,  perhaps,  no  objec- 


(r)  Thomas   r.   Boston  &  Providence  and  were  deposited  at  the  defendants'  de- 

Kailroad  Corp.  10  Met.  472.     This  was  pot  at  Boston  ;  that  a  teamster,  employed 

an  action  against  the  defendants  as  com-  by  the  plaintiff,  shortly  after  called  at  the 

xnon  carriers  to  recover  for  the  loss  of  a  depot,  with  a  bill  of  the  freijjht  receipted 

joU  of  leather.     It  appeared  in  evidence  by  the  defendants,  and  inquired  for  the 

that  four  rolls  of  leather,  the  property  of  leather ;  that  it  was  pointed  out  to  him  by 

the  plaimiflT,  were  delivered  to  the  defend-  the   defendants*  agent.  Alien,   who  had 

ants  at  rroviiiiiue,  to  be  transported  to  charge  of  the  depot ;  that   the  teamster 

Boston  ;  t!int  tliey  were  so  transported,  then  took  away  two  of  the  rolls,  and  soon 

[  690  ] 


GH.  XII.]                                           BAILME29T.  '                       *664 

tion  to  this  usage  'strengthening  itself  into  law.    But  we  think 
in  that  case  that  the  railroad  cairier  shoald  give  notice  forth- 

alter  called  again  and  inquired  for  the  being  ended,  the  proprietors  are  by  force 
the  other  two ;  that  he  waa  directed  where  of  law  depositaries  of  the  goods,  and  are 
to  look  for  them ;  and  that  he  found  only  bound  to  reafonablo  diligence  in  the  cus- 
one.    The  court  held  that,  under  these  cir-  tody  of  them,  and  consequently  are  only 
cnmstanccs,  the  defendants  were  not  liable  liable  to  the  owners  in  case  of  a  Want  of 
00  carriers.      Hubbard,  J.,  said:    "The  ordinary  care.    In  the  case  at  bar,  the 
transportation  of  goods,  and  the  storage  of  goods  were  transported  over  the  dcfond- 
goods,  are  contracts  of  a  different  char-  ants'  road,  and  were  safely  deposited  in 
actcr ;  and  though  one  person  or  company  their  merchandise  depot,  ready  for  deliv- 
may  render  both  services,  yet  the  two  con-  ery  to  the  plaintiff,  of  which  ho  had  notice, 
tracts  are  not  to  be  confounded  or  blended ;  and  were  in  fact  in  part  taken  away  by 
because  the  legal  liabilities  attending  the  him ;  the  residue,  a  portion  of  which  was 
two  are  different.    The  proprietors  of  a  afterwards  lost,   being  left  there  for  his 
railroad  transport  merchandise  over  theis  convenience.  No  agreement  was  made  for 
road,  receiving  it  at  one  depot  or  place  of  the  storage  of  the  goods,  and  no  further 
deposit,  and  delivering  it  at  another,  agree-  compensation  paid  therefor ;  the  sum  paid 
ably  to  the  direction  of  the  owner  or  con-  being  the  freight  for  carriage,  which  was 
signor.     Bnt  from  the  very  nature  and  payable  if  the  goods  had  been  delivered  to 
peculiar  construction  of  the  road,  the  pro-  the  plaintiff  immediately  on  the  arrival  of 
prietors  cannot  deliver  merchandise  at  the  the  cars,   without   any    storage.      Upon 
warehouse  of  the  owner  when  situated  off  these  facts,  we  arc  of  opinion,  for  the  rea- 
the  line  of  the  road,  as  a  common  wagoner  sons  before  stated,  that  the  duty  of  the  de- 
can  do.     To  make  such  a  delivery,  a  dis-  fendants,  as  common  carriers,  had  ceased 
tinct  species  of  transportation  would  be  on   their  safe  deposit  of   the  plaintiff's 
required,  and  would  be  the  subject  of  a  goods  in  the  mercliandisc  depot ;  and  that 
distinct  contract.   They  can  deliver  it  only  thc^  were  then  responsible  only  as  dcposi- 
at  the  terminus  of  the  road,  or  at  the  given  tanes  without  fmther  chai^gc,  and  conse- 
depot  where  goods  can  be  safely  unladed,  qucntly,  unless  guilty  of  negligence,  in  the 
and  put  into  a  place  of  safety.   After  such  want  of  ordinary  care  in  the  custody  of  tlie 
delivery  at  a  depot  'the  carriage  is  com-  goods,  they  are  not  liable  to  the  plaintiff 
pleted.    But,  owing  to  tlie  great  amount  for  the  alleged  loss  of  a  part  of  the  goods." 
of  goods  transported,  and  belonging  to  so  And  in  Norway  Plains  Co.  v.  Boston  & 
many  different  persons,  and  in  consequtnce  Maine  Railroad,  1  Gray,  263,  it  is  decided 
of  the  different  hours  of  arrival,  by  night  that  the  rule  requiring  carriers  to  make 
as  well  as  by  day,  it  becomes  equally  con-  personal  delivery  to  the  consignee  does  not 
venicnt  and  necessary,  Iwth  for  the  pro-  apply  to  railroads,  transportation  by  which 
prietors  of  the  road  and  the  owners  of  the  more  resembles  sea-carriage  than  carriage 
goods,  that  they  should  be  unladed,  and  by  means  of  wagons  and  similar  vehicles; 
deposited  in  a  safe  place,  protected  from  that  the  nature  of  transportation  of  freight 
the  weatlier,  and  from  exposure  to  thieves  by  railroad  is  such  that  the  implied  con- 
and  pilferers.     And  where  such  suitable  tract  between  tlie  parties  is  that  the  com- 
warehou.>(e.s  are  provided,  and  the  goods  pany  will  transport  the  goods,  discharge 
which  are  not  called  for  on  their  an'ival  at  them  from  the  cars  upon  a  suitable  plat- 
the  places  of  destination,  are  unladed  and  form,  and  there  deliver  tfiem  to  the  con- 
^parate<l  from  the  goods  of  other  persons,  signee  if  he  is  ready  to  receive  them,  and 
and  stored  safely  in  such  warehouses  or  if  he  is  not  that  they  will  place  them 
depots,  the  duty  of  the  proprietors  as  com-  securely  and  keep  them  a  reasonable  lime, 
mon  carriers  is  in  our  judgment  termi-  ready  to  be  deliveivd  when  called  for ; 
natcd.   They  have  done  all  they  agreed  to  that  from  this  view  of  the  duty  and  con- 
do  ;  they  have  received  the  goods,  have  tract  between  the  parties,   the   company 
transported  them  safely  to  the  place  of  dc-  are  first  common  carriers,  and  after  that 
livery,  and,  the  consignee  not  being  pros-  warehouse-men,  responsible  as  tlie  former 
ent  to  receive  them,  have  unladed  tnem,  until  the  goods  are  removed  from  the  cars 
and  have  put  them  in  a  safe  and  proper  and  placed  upon  the  platform,  and  if,  on 
place  for  ;hc  consignee  to  take  them  away ;  account  of  their  arrival  in  the  night,  or  for 
and  ho  can  take  them  at  any  reasonable  any  reason,   the    consignee  is  not  then 
time.    The  liability  of  common  carriers  ready  to  receive  them,  it  is  the  duty  of  the 
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with,  on  the  arrival  of  the  goods,  to  the  consignee,  if  his  resi- 
dence is  known,  or  can  be  found  by  any  reasonable  exertions. 
We  think  the  law  should  be  held  to  make  this  requirement,  and 
that  any  usage  against  it  would  be  so  far  against  public  policy, 
that  it  might  well  be  doubted  whether  it  should  be  permitted  to 
control  the  law ;  at  least  not  unless  it  were  quite  universal,  and 
well  known  to  all.  (w) 

*  Carriers  by  water  cannot  usually  deliver  goods  at  the  resi- 
dence of  their  consignees  without  land  carriage,  and  the  greatest 
amount  of  goods  carried  by  water  is  consigned  to  persons  whose 
warehouse,  or  stores,  are  adapted  to  receive  such  goods  by  being 
near  the  water,  and  generally  on  the  wharves  on  which  they 
may  be  landed.     Hence  a  usage  prevails  very  generally  to  de- 

compAny  to  take  care  of  them,  under  the  their  daty,  did  not  use  due  and  proper  care 
liability  of  warehouse-men  or  kecpere  'of  in  and  alwnt  the  carriage  and  conveyance 
goods  for  hire.  And  the  court  are  strongly  of  the  drcesing^ase  from  A  to  B,  bat  took 
inclined  to  be  of  the  o))inion  that  it  is  not  so  little  and  Buch  bad  care  in  and  about 
necessary  for  the  company  to  give  notice  the  carrying  and  conveying  the  same,  that 
of  tlie  arrival  of  tlic  goods,  but  that  the  by  and  through  the  cartlessiwss,  n&^tgmce, 
nature  of  the  transportation  is  such'  as  to  and  improper  conduct  of  the  defendants  in 
dispense  with  it.  And  see  Smith  r,  the  ]>remiscs,  the  dressing-case  waa  lost. 
Kashua  &  Lowell  R.  R.  Co.,  7  Fost.  86.  It  was  proved  that  the  plaintiff's  wife  be- 
But  in  Richards  i;.  The  London,  &c.,  Rail-  came  a  passenger  by  a  lirst  class  carriage, 
way,  7  C.  li.  839,  it  was  hdd  that  where  a  to  be  conveyed  from  A  to  13;  that  the 
railway  company  employ  porters  at  their  dressing-case  was  placed  in  the  carriage 
stations  to  convey  passengers'  luggage  under  the  seat ;  that  on  the  arrival  of  the 
from  the  railway  carriages  to  the  carriages  train  at  B,  the  porters  of  the  company 
or  Iiircd  vehicles  of  the  passengers,  the  lia-  took  upon  themselves  the  duty  of  canr- 
bilitv  of  the  company  as  carriers  continues  ing  tlie  lady's  luggage  from  the  railwar 
until  the  porters  have  discharged  their  carriage  to  the  hackney  carriage  which 
duty.  Tliat  was  an  action  on  the  case  was  to  convey  her  to  her  residence ;  and 
against  the  defendants  for  the  loss  of  a  that  on  her  arrival  there  the  dressing-case 
package.  The  first  count  of  the  declara-  was  missing.  Iltjd,  tliat  the  duty  of  the 
tion  stated  that  the  defendants  were  the  defendants  as  common  carriers  continued 
owners  and  proprietors  of  a  railway  for  until  the  luggage  was  placed  in  tJie  hack- 
the  carriage  and  conveyance  of  passengers  ney  carriage ;  and  that  the  evidence  cn- 
and  their  luggage,  &c.,  from  A  to  B,  for  titled  the  plaintiff  to  a  verdict  upon  tht 
hire  ;  that  the  defendants  were  common  first  count.  And  see  Butcher  r.  The  Lon- 
carricrs  fur  liiie  in  and  upon  the  said  rail-  don  and  South-western  Railway  Co.,  29  E. 
way ;  that  tlie  wife  of  the  plaintiff,  at  their  L.  &  E.  317. 

request,  became  a  passenger  in  and  upon  {w)  Michigan  Central  Railroad  Co.  v. 
tlie  railway,  to  be  carried  and  conveyed  Ward,  2  Mich.  638.  Sec,  however,  Farm- 
therein  and  ther(;by  from  A  to  B,  together  ers'  &  Mechanics'  Bank  r.  Chaihplain 
with  her  luggage,  consisting  of  a  dressing-  Transportation  Co.  ante,  p.  661,  n.  {u); 
case,  &(•.,  al.-o  to  be  carried  and  conveyed  and  Gibson  v.  Culver,  ante,  p.  661,  n.  {(), 
by  the  defendants,  as  such  carriers,  in  and  that  notice  may  be  dis])ensed  with  when 
upon  the  railway  from  A  to  B,  and  there,  usage  fully  warrants  it.  Sec  also  the  lan- 
to  wit,  at  the  station  or  terminus  at  B,  guage  of  Hubbard ,  J.,  quoted  in  the  pro- 
safe  ly  juid  securely  delivered  for  the  plain-  ceding  note,  and  Shaw,  C.  J.,  Noru-ay 
tiff,  for  reasonable  rewanl  to  the  defendants  Plains  Co.  v.  Boston  &  Maine  Railroad,  1 
in  that  behalf:  and  tlie  breach  alleged  Gray,  274. 
was,  that  the  defendants,   not  regarjling 
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liver  such  goods  by  landing  them  on  a  wharf,  and  giving  imme* 
diate  notice  to  the  consignees,  (x)    And  it  is  held  that  a  carrier 

(x)  Dixon  V.  Danham,  14  111.  324 ;  foreign  goods  brouglit  to  this  country  de- 
Crawfonl  v.  Clark,  15  111.  561 ;  Hyde  v.  pcndson  the  custom  of  the  trade,  of  which 
Trent  &  Mersey  Navigation  Co.  5  *T.  R.  the  persons  encaged  in  it  are  supposed  to 
389.  In  this  last  case  it  was  held,  that  be  cognizant ;  dv  the  general  custom  the 
where  common  carriers  from  A  to  B  liability  of  ship  carriers  is  at  an  end  when 
charged  and  received  for  cartage  of  goods  the  goods  are  landed  at  the  usual  wharf." 
to  the  consignee's  house  at  B,  from  a  ware-  By  the  custom  of  the  River  Thames,  the 
house  there,  where  they  usaally  unloaded,  master  of  a  vessel  is  bound  to  guard  goods 
but  which  did  not  belong  to  them,  they  loaded  into  a  lighter,  sent  for  them  by  tho 
must  answer  for  the  goods  if  destroyed  in  consignee,  until  tho  loading  is  complete, 
the  warehouse  by  an  accidental  lire,  though  and  cannot  discharge  himself  from  that 
they  allowed  all  the  profits  of  the  cajgagc  obligation  by  telling  the  lighterman  he  has 
to  another  person,  and  that  drcumstancc  not  sufficient  hands  on  board  to  take  care 
was  known  to  tho  consignee.  This  was  a  of  them.  Catley  r.  YiTintringham,  Peake, 
case  of  carriage  by  land.  The  ground  N.  F.  150.  But  it  has  been  much  con- 
npon  which  the  defendants  were  held  lia-  tested  whether  the  master  is  by  the  usag^e 
bio  was,  that  they  made  a  specific  charge  bound  to  take  care  of  the  lighter,  after  it 
for  cartage  from  tho  warehouse  whero  is  fully  laden,  until  the  time  when  it  can 
they  unloaded  to  the  house  of  the  con-  bo  properly  removed  from  the  ship  to  the 
signee.  Tho  general  question,  whether  wharf.  At  a  trial  on  this  question,  it  was 
a  carrier  by  land  is  bound  to  make  a  per-  hdd  that  the  master  was  not  obliged  to  do 
sonal  delivery,  was  not  decided,  though  all  this.  Bobinson'v.  Turpin,  cited  in  Abbott 
the  judges  expressed  their  opinion  upon  on  Shipping,  335.  ViThen  ships  arrive  from 
it;  that  of  Lord  Kenyan  being  agamst  Turkey,  and  are  obliged  to  perform  quaran* 
such  liability,  and  that  of  all  tho  other  tine  before  their  entry  into  the  port  of  Lon- 
judges  being  in  favor  of  it.  All  the  don,  it  is  usual  for  the  consignee  to  send 
judges,  however,  agreed  that  a  carrier  by  down  persons,  at  his  own  expense,  to  pack 
water,  bringing  goods  from  a  foreign  port,  and  take  care  of  the  goods ;  and  therefore, 
was  not  bound  to  make  a  personal  delivery  where  a  consignee  bad  omitted  to  do  so, 
to  the  consignee.  Lord  Kenyon,  in  the  and  goods  were  damaged  by  being  sent 
course  of  his  opinion,  said :  "  If  the  de-  loose  to  shore,  it  was  held  that  he  had  no 
fcndants  here  be  liable,  consider  how  far  right  to  call  upon  the  master  of  the  ship 
the  liability  of  carriers  will  be  extended :  for  compensation.  Dunnage  v.  Jolifie, 
it  will  affect  the  owners  of  ships  bringing  cited  in  Abbott  on  Shipping,  335.  The 
^oods  from  foreign  countries  to  merchants  general  question  as  to  the  duty  of  delivery, 
m  London;  are  they  bound  to  carry  the  in  the  case  of  carriers  by  water  bringing 
goods  to  the  warehouses  of  the  merchants  goods  from  a  foreign  port,  was  much  dis- 
herc,  or  will  they  not  have  discharged  cussed  in  the  case  of  Cope  v.  Cordova, 
their  duty  on  landing  them  at  the  wharf  1  Rawle,  203.  Rogers,  J.,  delivered  tho 
to  which  they  generally  come?  It  would  judgment  of  the  court,  as  follows :  "The 
be  strange,  indeed,  if  the  owners  of  a  West  substance  of  a  bill  of  lading  is  a  formal 
Indiaman  were  held  liable  for  any  accident  acknowledgment  of  a  receipt  of  goods, 
that  happened  to  goods  brought  by  them  and  an  engagement  to  deUver  them  to 
to  England,  after  having  landed  them  at  the  consignee  or  his  assigns.  And  this 
their  usual  wharf."  And  Bullcr,  J.,  said  :  suit  is  brought  on  an  alleged  breach  of 
**  It  docs  not  appear  to  me  that  the  difficul-  such  a  contract,  in  the  non-delivery  of  a 
ties  suggestca  respecting  foreign  ships  crate  of  merchandise  shipped  on  board  the 
exist.  When  goods  are  brought  here  frpm  ship  Lancaster  from  Liverpool,  and  con- 
foreign  countries,  they  are  brought  under  Signed  to  liaphael  Cordova  in  the  nsual 
a  bill  of  lading,  which  is  merely  an  under-  form.  The  goods  were  landed  on  tho  wharf 
taking  to  carry  from  port  to  port.  A  ship  of  the  Liverpool  packets,  and  whether  this 
trading  from  one  port  to  another  lias  not  amounts  to  a  delivery  to  the  consignee  is 
the  means  of  carrying  the  goods  on  land,  the  principal  question.  It  must  be  con- 
and,  according  to  the  established  course  ceded,  that,  by  the  general  custom,  the 
of  trade,  a  delivery  on  the  usual  wharf  is  litibillty  of  ship-owners  is  at  an  end  when 
such  a  delivery  as  will  dischai^e  tho  car-  the  goods  are  landed  at  the  usual  ^hnrf, 
rler."    And,  per  Grose,  J. :  "  The  case  of  and  this  seems  to  be  taken  by  the  whole 
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by  water  may  *  land  his  goods  at  any  wharf  usually  used  for 
landing,  aud  is  not  bound  to  take  them  to  that  which  is  nearest, 

court  as  a  position  not  open  to  dispute,  in  tor,  *  that  the  error  cannot  be  disco^-ered, 

the  strongly  contested  case  of  Hyde  v.  the  master  is  always  disrhanred  when  it 

Trent  and  JVIersey  Navigation  Co.  ST.  R.  appears  by  the  list"  of  nhc  officers  of  the 

894.    The  usage  in  France,  althotigfa  not  royal  customs  that  he  has  caused  all  ihe 

unifonn  in  every  particular,  goes  to  the  merchandise  in  his  bills  of  ladin<?  to  be 

whole    extent  o?   the  English   doctrine,  placed  on  the  wharf.*    The  ordinances  of 

At  Rochellc,  when  the  vessel  is  moored  Rochelle  and  Marseilles  are  the  text  from 

at  the  wharf,  the  merchant  freighters,  at  which,  in  the  manner  of  our  own  cora- 

their  own  expense  and  risk,  have  their  mcntators,  he  proceeds    to    deduce   the 

merchandise  deposited  upon  the  deck  of  general  custom.     I  understand  from  the 

the  vessel.    From  the  time  when  they  observations  of  the    commentator,   that 

roach  the  deck,  it  is  the  business  of  the  the  usage  is  not  confined  to  Rochelle  and 

hands  on  board  to  receive  and  place  them  Marseilles,  but  tliat  in  France,  as  in  Great 

in  their  proper  situation.    In   unlading,  Britain,  it  is  coextensive  with  the   limits 

the  freignters  have  them  taken  in  like  of  the  kingdom ;  and  in  this  country  we 

manner  from  the  deck,  by  their  porters,  are  not  without  authority  to  the  same  par> 

to  lower  them  to  the  wharf,  from  which  pose.    The  usage  has  been  found  to  pre> 

time  they  are  at   the    merchant's    risk,  vail  in  a  sister  city,  as  appears  from  a  case 

without  any  liability  on  the  part  of  the  the  name  of  which  is  not  now  recollected, 

master  of  the  vessel,  if  they  happen  to  lately  determined  by  Judge  Irving,  in  New 

sustain  any  damage  as  they  are  lowered  York.    The  same  point  has   aIi«o  been 

from  the  vessel.    At  MaSiseilles  it  is  the  ruled  by  the  Supreme  Court  of  Massa- 

business  of  the  master  to  put  the  mer-  chusetts,  in  Chickering  r.  Fowler,  4  Pict. 

chandise  on  the  wharf,  after  which  he  371.    A  promise  by  a  roaster  of  a  vesi^ 

is  discharged.     1  Yalin,  510.    And  this  to  deliver  goods  to  a  consignee  does  not 

rule  of  the  French  commercial  code  is  require  that  he  should  deliver  them  to  the 

cited  with   approbation    by  the  learned  consi^ee  personally,  or  at  any  particular 

commentator,  m  page  636  of  his  Trea-  whar^    It  is  sufficient  if  be  leaves  them 

tise  on  the  Marine  Ordonnance.    As  the  at  some  usual  place  of  unlading,  girii^ 

master,  in  conformity  with  the  prevailing  notice  to  the  oonsi^rnee  that  they  are  so 

usage  in  this  respect,  upon  his  arrival  de-  left.    There  is  an  obvious  policy  in  com- 

posits  in  the  custom-house  a  manifest,  or  mcrcial  nations  conforming  to  the  usages 

general  list  of  the  cargo,  with  a  dcsigna-  of^sach  other,  and  it  is  also  important  diat 

tion  of  all  the  individuals  to  whom  each  there  be  a  uniformity  of  decisions  in  oar 

parcel  of  the  merchandise  should  be  re*  domestic  tribunals  on  mercantile  questions. 

spectively  delivered,  and  as  there  are  al-  As  there  will  be  great  convenience  in  the 

ways  officers  of  the  customs  who  attend  local  usage  conforming  to  the  general  ms- 

to  the  unlading,  to  superintend,  and  make  torn,  it  will  be  incumbent  on  those  who 

a  list  of  all  the  merchandise  whicli  leaves  maintain  the  contrary  to  make  the  excep> 

the  vessel,  for  the  purpose  of  ascertaining  tion  from  the  rule  plainly  appear.    In 

whether  the  manifest  of  the  cargo  which  unloading  a  vessel  at  the  port  of  Philadel- 

has  been  furnished  is  accurate  and  faith-  phiajit  is  usual  as  soon  as  articles  of  balk, 

ful,  and  by  this  means  the  lists  of  these  such  as  crates,  are  brought  upon  deck,  to 

officers  constitute  a  proof  of  the  landing  pass  them  over  the  side  of  the  ship,  and 

of  the  merchandise,  it  is  the  end  of  the  land  them  on  the  wharf.     The  owners 

engagement  which  the  master  has  con-  station  a  clerk  on  the  wharf,  who  takes  a 

tracted   by  the  bill  of  lading.     If,  then,  memorandum  of  the  goods,  and  the  day 

disputes  arise,  it  is  only  when  in  the  bus-  they  are  taken  away,  and  this  for  the  ir- 

tle  of  a  hasty  dischar^  mistakes  occur  on  formation  of  liis  emp\p\'ers.    A  raanifeFt 

the  part  of  those  who  convey  the  mer-  or  report  of  the  cargo  is  made  by  the  mas- 

chandise  to  the  warehouses,  by  introduc-  ter,  and  deposited  at  the  cm^tom-house, 

ing  articles  into  one  which  ought  to  have  and  the  collector,  on  the  arrival  of  the 

gone  into  another.     The  error  is  almost  vessel  within  his  district,  puts  and  keeps 

always   discovered  by  ascertaining  what  on  board  one  or  more  inspectors,  whose 

parts  of  the  cargo  of  the  vessel  have  been  duty  it  is  to  examine  tlic  contents  of  the 

conveyed    to    the    different    warehouses,  cargo,  and  superintend  its  delivery.    Aad 

'But  if  it  happens,'  says  the  commenta-  no  goods  from  a  foreign  port  can'  be  un- 
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or  most  *  convenient  to  the  consignee,  or  that  which  he  specially 
directs,  unless  the  carrier  has  previously  agreed  to  obey  such 

laden  or  delivered  from  the  ship  in  tho  the  foreign  trade.  Thus,  in  Wardell  v. 
United  States,  but  in  open  day,  between  Mourilljan,  2  £sp.  693,  which  was  on 
the  rising;  and  setting  of  the  sun,  except  action  on  the  case  for  not  delivering  an 
by  special  license ;  nor  at  any  time  witn-  anchor  sent  by  the  defendant's  hoy,  it 
out  a  permit  from  tho  collector,  which  is  appeared  in  evidence  that  the  defendant 
granted  to  the  consignee  upon  payment  was  tho  owner  of  an  hoy,  which  sailed 
of  duties,  or  securing  them  to  bo  paid,  from  Deal  to  Dice's  Quay,  near  London 
The  holders  of  a  biU  of  lading  arc  pre-  Bridge  ;  that  the  anchor  had  been  shipped 
sumed  to  be  well  infornicd  of  tho  probable  on  board  this  hoy,  with  a  direction  to  be 
period  of  the  vessel's  arrival,  and  at  any  delivered  to  Messrs.  Bell,  Anchram,  and 
such  arrival  is  matter  of  notoriety  in  all  Buxton ;  that  the  defendant  had  delivered 
maritime  places.  The  consignee  is  pre-  it  at  Dice's  Quay ;  that  the  wharfinger  had 
viously  informed  of  the  shipment,  as  it  paid  the  ho^yman  the  freight,  and  had  given 
is  usual  for  one  of  the  bills  of  lading  to  mm  a  receipt  for  the  anchor ;  and  one  wit- 
be  kept  by  the  merchant,  a  second  is  trans-  ness  proved  that,  except  in  the  cose  of 
mitted  to  the  consignee  by  the  post  or  flour,  the  hoymen  never  concerned  them- 
packet,  while  the  third  is  sent  by  the  mas-  selves  about  goods  after  they  had  delivered 
tcr  of  the  ship  together  with  the  goods,  them  at  tho  wharf.  Lord  Kent/on,  after 
With  the  benefit  of  all  these  safeguards,  if  making  some  observations  upon  the  evi- 
tho  consignee  uses  ordinary  diligence,  dence,  left  it  to  the  jury  to  say  what  was 
there  Ls  as  little  danger  in  this  country  as  the  custom ;  and  they  found  a  verdict  for 
in  England  and  France,  of  inconvenience  the  plaintiff.  So  in  Hemphill  v.  Chenie, 
or  loss,  whereas  the  risk  would  be  greatly  6  W.  &  S.  62.  That  was  an  action 
increased  if  it  should  be  the  duty  of  the  against  the  defendant,  tho  owner  of  a 
ship-owner  to  see  to  tho  actual  receipt  of  keel-boat  on  the  Ohio  River,  to  recover  the 
the  goods,  and  particularly  in  the  case  of  price  of  a  box  of  dry  goods  delivered  to 
ft  general  ship  with  numerous  consign-  him  at  Pittsburgh,  and  consigned  to  Row- 
ments  on  board,  manned  altogether  by  land.  Smith,  &  Co.,  Louisville.  The  de- 
foreigners  unacquainted  with  the  language  fendant  gave  evidence  to  show  that  the  box 
at  the  port  of  deliveiy.  I  have  taken  of  goods  in  question  was  carried  safely  to 
some  pains  to  ascertain  the  opinion  and  Louisville,  and  deposited  on  the  wharf 
practice  of  merchants  of  the  city  on  this  there ;  and  that  notice  was  given  to  the 
question,  wliich  is  one  of  general  concern,  consignees.  The  question  was  whether 
My  inquiries  have  resulted  in  this,  that  there  was  a  sufBcient  delivery.  Grt'er,  J., 
the  goods,  when  landed,  have  heretofore  in  summing  up  to  the  jury,  said:  "It  is 
been  considered  at  tlie  risk  of  the  con-  contended  that,  according  to  the  custom 
signee,  and  that  the  general  understanding  of  the  port  of  Louisville  and  the  other 
lias  been,  that  the  liability  of  the  ship-  cities  on  these  western  rivers,  the  deposit- 
owner  ceases  upon  tho  landing  of  the  ing  of  goods  on  tlie  wharf,  and  giving 
goods  at  the  usual  wharf.  I  see  no  reason  notice  to  the  consignee,  constitute  a  suffi- 
to  depart  from  a  rule  which  has  received  cient  delivery  in  law,  whether  the  consignee 
such  repeated  sanctions,  from  which  no  actually  receives  the  goods  or  not.  In 
inconvenience  has  heretofore  resulted,  and  other  words,  the  care  and  responsibility  of 
which  it  is  believed  in  practice  has  con-  the  carrier  cease  the  moment  he  has  de- 
duced to  the  general  welfare."  The  posited  goods  on  the  wharf  and  sent  notice 
learned  judge  concluded  with  saying  thot  to  the  consignee,  and  this  wliether  the 
the  court  would  wish  to  be  understood  as  consignee  refuses  or  neglects  to  receive 
giving  no  opinion  on  the  law  which  regu-  them  or  not.  If,  in  such  cases,  the  car- 
latCR  the  internal  or  coasting  trade,  to  rier  may  abandon  the  goods  on  the  wharf, 
which  they  understood  the  case  of  Os-  and  the  property  of  the  distant  ownera 
trander  i;.  Brown,  15  Johns.  39,  to  apply;  thus  be  left  as  a  subject  of  plunder  to  the 
and  tlmt  they  did  not  consider  the  present  first  finder,  it  must  be  admitted  that  the 
decision  as  interfering  with  tho  principles  subject  is  one  of  considerable  interest  to 
of  that  case.  It  has  generally  been  held,  those  whose  property  is  committed  to  the 
a.s  tlie  learned  judge  intimates,  that  the  chances  of  transportation  on  those  western 
rule  is  more  strict  in  regard  to  delivery  waters,  and  has  necessarily  to  pass  through 
in  the  internal  and  coasting  trade  than  in  the  hands  of  so  many  different  carriers  and 
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direction,  (j/)  But  in  all  sach  cases  of  landing,  and  indeed  in 
all  cases  of  delivery  of  goods  by  a  carrier,  in  any  other  way 
than  putting  them  into  the  actual  possession  of  the  consignee, 
or  into  his  house  or  store,  it  is  absolutely  essential  *that  Dotioe 
should  be  given  to  the  consignee,  so  that  he  may  forthwith  take 
possession  of  the  goods,  (z)     We  have  seen  that  leaving  goods 

consignees.    It  must  be  apparent  to  every  terial,  but  that  the, defendant  was  liable  io 

one,  that  however  much  steamboat  men  an  action  of  trover  for  such  part  of  the 

and  other  carriers  on  our  rivers  may  affect  goods  as  was  not  actually  delivered  to  the 

the  diction  and  phraseolo<^y  of  maritime  consignee. 

cities  in  their  bills  of  lading,  insurances,  {y)  Chickering  r.  Fowler,  4  Pick.  371. 
&c.,  yet  that  a  hasty  or  indiscriminate  ap-  [z)  This  was  very  authoritativdy  de- 
plication  of  our  commercial  and  maritime  clared  by  Mr.  Justice  Porter,  in  Konn  r. 
code  of  laws  and  customs  might  not  be  Packard,  3  Louis.  224.    "  The  contract  of 
convenient  or  judicious.    Goods  may  he  affreightment,"  said  he,  "does  not  impose 
'  shipped '  on  board  steamboats  and  canal-  '  on  the  owner  of  the  vessel  the  obligation 
boats  from  the  '  port'  of  Pittsburgh  to  the  to  deliver  merchandise  shipped  on  board 
*  port '  of  Louisville  j   and  yet  it  might  of  her  to  the  consignee,  at  his  residence, 
happen  that  the  rules  of  commercial  law,  It  is  a  contract  to  carry  from  port  to  port, 
which  regulate   trade  on  the  ocean,  and  and  the  owners  of  a  vessel  fulfil  the  duties 
freight  shipped  from  Liverpool  to  Phila-  imposed  on  them,  by  delivering  the  mer- 
dclphia,  might  be  very  inconvenient  of  chandisc  at  the  usual  places  of  dischai^. 
application  to  our  western  waters.     Hence  The  authorities  cited  on  ailment,  as  well 
in  Cope  v.  Cordova,  1  Rawle,  203,  which  as  the  reason  of  the  thing,  clearly  establish 
decides  that '  the  liability  of  tlic  shipowner  this  rule.    But  though  the  contract  doe^ 
ceases  when  the  goods  are  landed  at  the  not  require  the  owners  of  the  vessel  to  de- 
usual  wharf/  many  good  reasons  are  given  liver  the  goods  at  any  other  place  in  the 
why  such  a  rule  exists  in  the  trade  between  port  but  that  where  ships  generally  dis- 
two  maritime  cities,  which  cannot  apply  charge  their  cargoes,  it  is  not  to  be  con- 
to  this  shifting  transportation  from  point  eluded  that  they  have  a  right  to  land  the 
to  point  on  our  western  waters ;  and  the  goods  at  these  places  and  relca.se  them- 
learned  judge  who  delivers  the  opinion  of  selves,  by  doing  so,  from  all  further  caxe 
the  Supreme  Court  in  that  case  is  careful  and  responsibility,  without  giving  notice 
to  observe,  that  they  do  not  intend  by  that  to  the  person  who  is  to  receive  them.   The 
decision   to  interfere  with  the  law  that  authorities  on  this  subject  are  contradic- 
it^gulates  the  internal  or  coasting  trade,  tory.     Some  of  those  cited  support  fully 
or  at  all  to  dissent  from  the  case  of  Os-  the  position  that  a  landing  on  the  wharf  is 
trandcr  v.  Brown,  15  Johns.  39."     The  equivalent  to  a  delivery.    We  should  have 
learned  judge  then  proceeded  to  comment  reviewed  them,  had  not  the  counsel  who 
on  the  unreasonableness  of  holding  such  a  argued  the  cs&e  carefully,  on  the  part  of 
deliver}'  to  be  sufficient,  and  the  jury  un-  the    defendant,  very    properly   refrained 
der  his  instractions  found  a  verdict  for  the  from  pressing  the  rule  to  that  extent.   We 
plaintiff.    The  case  was  afterwards  carried  have  the  high  authority   of   Chancellor 
up  to  the  Supreme  Court-,  and  that  court  Kent  for  saying,  that  the  better  opinion  is, 
held  the  instruction  to  be  correct.     To  the  there  must  be  a  deliverv  on  the  wharf  to 
same  effect  is   Ostrander  r.  Brown,    15  some  person  authorized   to   receive    the 
Johns.  39,  though  the  distinction  between  goods,  or  some  act  which  is  equivalent  to, 
the  internal  and  coasting  trade  and  foreign  or  a  substitute,  for  it.    The  contrary  doc- 
trade  is  not  expressly  taken.   In  that  case,  trine  appears  to  us  too  rcpugmuit  to  rea- 
goods  were  put  on  board  of  the  defendant's  son  and  justice  to  be  sanctioned  by  any 
vessel  to  be  carried  to  Albany,  and,  on  one  who  will  follow  it  out  to  the  conse- 
arriving  there,  were  bv  the  defendant's  quenccs  to  which  it  inevitably  leads.    Per- 
direction  put  on  the  wharf.    It  w;is  held,  sons  to  whom  goods  are  sent  may  be  ab- 
that  this  was  not  a  delivery  to  the  con-  sent  from  ihe  port  when  the  ship  reaches 
signee,  and  that  evidence  of  a  usage  to  it ;  they  may  be  disabled  by  sickness  from 
deliver  goods  in  this  manner  was  imma-  attending  to  their  business ;  they  may  not 
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in  the  office,  or  store,  or  even  in  the  carriage  of  the 'carrier,  is  no 
delivery  to  him,  to  make  him  responsible  for  them  as  carrier, 
unless  he  has  notice  of  such  delivery,  that  he  may  forthwith 
take  charge  of  the  goods  and  provide  for  their  safety.  In  the 
same  way,  no  delivery  by  him  discharges  him  from  responsibility, 
unless  the  party  entitled  to  the  goods  has,  in  fact,  or  by  con- 
struction of  law,  such  knowledge  of  the  delivery  as  will  enable 
him  to  take  charge  of  them  at  once.  The  notice  mast  there- 
fore be  prompt,  and  distinct.  And  indeed  it  seems  to  be  settled 
in  •England,  that  the  landing  of  goods  upon  a  wharf,  with  no- 
tice, is  not  a  sufficient  delivery  of  them,  unless  made  so  by  a 
distinct  and  established  usage,  (a) 


bo  informed  of  the  arrival  of  the  vessel,  the  goods  in  London,  B  pleaded  that  the 
Under  such  circumstances,  or  many  others  goods  were  put  on  board  under  a  bill  of 
similar  that  may  be  supposed,  it  would  be  lading,  by  which  they  were  made  doliver- 
extraordinary  mdecd  if  the  captain  were  able  to  A,  or  his  assigns,  on  payment  of 
authorized  to  throw  the  goods  on  shore,  freight ;  that  after  the  arrival  of  the  vessel 
where  they  could  not  fail  to  be  exposed  to  and  goods  at  London,  B  caused  the  goods 
injury  from  the  weather,  and  would  be  to  be  unshipped,  and -safely  and  securely 
liable  to  be  stolen.  There  would  be  little  landed  and  deposited  upon  a  certain  wharf 
dificrcnce  in  such  an  act  and  any  other  at  London,  there  to  remain  until  they  could 
that  would  occasion  their  loss.  Contracts  be  delivered  according  to  the  j(>ill  of 
impose  on  parties  not  merely  the  obliga-  lading, — the  said  wharf  being  a  place  at 
tions  expressed  in  them,  but  every  thing  which  goods  conveyed  in  steqm-vessels 
which  by  law,  equity,  and  custom,  is  con-  from  Dublin  to  London  were  accustomed 
sidercd  as  incidental  to  the  particular  con-  to  be  landed  and  deposited,  for  the  use  of 
tract,  or  necessary  to  carry  it  into  effect,  consignees,  and  a  place  fit  for  such  pur- 
La.  Code,  1987.  Delivery  is  not  merely  pose;  and  that  the  goods,  whilst  they  re- 
an  incident  to  the  contract  of  affreight-  raained  upon  the  said  wharf,  and  before  a 
ment,  it  is  essential  to  its  discharge,  and  reasonable  time  for  the  delivery  thereof 
as  there  cannot  be  a  delivery  without  the  had  elapsed,  were  accidentally  destroyed 
act  of  two  parties,  it  is  indispensable  the  by  fire.  I^  was  further  pleaded  to  the 
freighter  should  be  apprised  when  and  same  count,  that  after  the  an'ival  of  the 
where  the  ship-owner,  or  nis  agent,  is  ready  vessel  and  goods  at  London,  B  was  ready 
to  hand  over  the  goods.  See  'also,  and  willing  to  deliver  the  goods  to  A  or 
Northern  v.  Williams,  6  Louis.  Ann.  Rep.  his  assigns,  but  that  neither  A  nor  his  as- 
578;  House  r.  The  Schooner  Lexington,  signs  was  or  were  there  ready  to  receive 
2  N.  Y.' Legal  Observer,  4 ;  Chickering  v,  the  same;  whereupon  B  caused  the  goods 
Fowler,  4  Pick.  371  ;  Price  v.  Powell,  3  to  be  landed  on  the  said  wharf,  there  to 
Comst.  322  ;  Michigan  Central  Bailroad  remain  until  A  or  his  assigns  should  come 
Co.  r.  Ward,  2  Mich.  538.  As  to  what  and  receive  the  same,  or  until  the  same 
will  constitute  a  sufficient  notice,  see  Kohn  could  be  conveved  and  delivered  to  A  or 
V.  Packard,  3  Louis.  224.  his  assigns,  with  the  like  averment  as  to 
{a)  Gatliffo  r.  Bourne,  4  Bing.  N.  C  the  said  wharf  being  a  usual  and  a  fit 
314.  In  this  case,  to  a  count  in  assumpsit,  place ;  and  that  the  goods,  whilst  they  re- 
by  A  against  B,  upon  a  contract  by  B,  mained  upon  the  said  wharf,  and  before 
safely  and  securely  to  carry  in  a  steam-  Aorhisassignscameor  sent  for  the  same, 
vessel  certain  goods  of  A  from  Belfast  to  and  before  B  had  been  requested  to  deliver 
Dublin,  and  from  Dublin  to  London,  and  the  same  to  A  or  his  assigns,  or  a  reason- 
to  deliver  the  same  at  London  to  A,  or  to  able  time  for  conveying  them  from  the  said 
bis  assigns,  upon  payment  of  freight, —  wharf  to  A  or  his  assigns  had  elapsed,  and 
assigning  a  breach  in  the  non-delivery  of  before  the  same  could  be  removed  there- 
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If  the  carrier  be  a  warehouse-man,  or  if,  without  being  a  reg- 
ular warehouse-man,  he  has,  as  most  common  carriers  have,  a 
place  of  reception  and  deposit  for  his  goods,  it  may  often  be  a 
question  of  some  difficulty,  after  the  transportation  'is  com- 
pleted, whether  the  carrier  retains  that  character  and  its  pecul- 
iar responsibility.  The  answer,  in  general,  is  this.  Where,  by 
the  known  usage  and  course  of  business,  the  goods,  when  they 
arrive,  are  to  be  placed  in  the  carrier's  warehouse  or  office,  and 
kept  there  without  pay  to  him  until  the  owner  takes  them,  then 
his  responsibility  as  carrier  ceases  upon  their  arrival  and  notice 
to  the  owner;  because  keeping  them  in  his  office  is  now  for  the 
benefit  of  the  owner  of  the  goods  exclusively,  as  it  is  for  his 
interest  to  have  them  removed,  so  that  they  may  no  longer  en- 
cumber his  office,  (b)  This  reason  does  not  apply,  where  com- 
pensation is  made  for  the  storage,  distinct  from  that  for  trans- 
portation. But  here  the  two  duties  of  storing  and  of  carrying 
are  perfectly  distinct,  made  so  by  the  undertaking  of  the  party ; 
and  the  responsibility  which  belongs  to  one  of  these  contracts 
cannot  be  extended  to  the  other. 

Where  there  is  no  usage,  nor  any  special  agreement,  which 
requires  that  the  goods  should  be  left  in  the  store  or  office  of 
the  carrier  after  their  arrival,  then,  as  we  have  seen,  he  is  not 


from,  were  accidentallj  destroyed  by  fire,  every  species  of  excuse  from  the  strict  and 

The  court  IM  that  both  pleas  were  bad.  literal  compliance  with  the  precise  terms 

And  Tindal,  C.  J.,  said :   "  The  defend-  of  the  bill  of  lading,  which  must  neccs- 

ants,  in  each  of  the  pleas,  prc^s  to  sub-  sarily  be  allowed  to  prevail  with  rcfereucx: 

stitute  a  delivery  at  Fennin^  wharf,  in  to  the  means  and  accommodation  for  land- 

tho  port  of  Ix>ndon,  for  and  m  the  place  ing  goods  at  different  places  ;  the  time  of 

of  a  delivery  *  at  the  port  of  London,  to  the  arrival  and  departure  of  the  vessel  ; 

the  plaintiff  or  his  assigns/  as  required  bv  the  state  of  the  tide  and  wind ;  intcrrap- 

the  terms  of  the  bill  of  lading ;  and  call  tions  from  accidental  causes ;  and  all  the 

upon   ns  to  say,  by  our  judgment,  that  other  circumstances  which  belong  to  each 

such  dcliver}\  under  the   circumstances  particular  port  or  place  of  delivery.     The 

stated  in  each  plea^  is  a  good  delivery  in  delivery,  tJiercforc,  of  these  goods,  not 

point  of  law  under  the  hill  of  lading.    But  being  alleged  in  the  pleas  to  have  been 

we  know  of  no  general  rule  of  law  which  made  according  to  the  custom  or  practioe 

governs  the  delivery  of  goods  under  a  bill  of  the  port  of  London,  we  cannot  take 

of  lading,  where  such  delivery  is  not  ex-  notice  that  it  is  sanctioned  by  such  prac- 

presslv  in  accordance  with  the  terms  of  tioc;  and  the  delivery  must  therefore  stand 

the  bill  of  lading,  except  that  it  must  bo  or  fall  upon  the  allegati6ns  contained  in 

a  delivery  according  to  the  practice  and  each  plea."     S.  C.  3  M.  &  Gr.  643,  7  id. 

custom  usually  observed  in  the  port  or  850.    See  also,  Dixon  v.  Dunham,  14  Hi. 

place  of  delivery.     An  issue  raised  upon  324. 

an  allegation  of  such  a  mode  of  delivery  {h)  Sec  anU,  p.  619,  n.  (r),  and  p.  663, 

would  accommodate  itself  to  the  facts  of  n.  (o). 
each  particular  case;  and  would  let  in 
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justified  in  keeping  them  there ;  it  is  his  duty  to  deliver  them  at 
once.  And  if  he  does  not  deliver  them,  and  so  fails  in  this 
duty,  he  continues  liable  as  carrier;  or,  if  not  as  carrier;  still 
liable  absolutely  for  loss  or  injury  to  the  goods  while  in  his  pos- 
session, because  that  possession  is  wrongful,  (c)     And  in  some 

(c)  Miller  v.  The  Steam  Nav.  Co.  13  Albany,  of  the  Rochester  city  line,  which 
Barb.  361.  In  this  cose  goods  belonging  line  the  respondent  had  selected  for  their 
to  the  plaintiff  were  received  at  the  city  of  transportation  west  of  Albany ;  and,  in 
New  \ork  by  the  defendants,  who  were  my  judgment,  the  appellants  continued 
common  carriers  on  the  Hudson  River  be-  to  hold  the  relation  or  common  carriers  in 
tween  Albany  and  Now  York,  to  be  car-  reference  to  the  goods,  until  they  were  so 
ried  by  them  to  Albany,  and  there  do-  aelivered,  or  until  a  reasonable  time  should 
livered  to  A,  the  agent  of  a  line  of  boats  have  elapsed  after  notice  to  the  agent  of 
on  the  Erie  canal.  The  goods  were  put  their  arrival,  and  an  offer  to  deliver.  We 
on  board  a  barge  of  the  defendants,  at  New  so  ruled  on  a  similar  question  in  the  case 
York,  and  taken  to  Alba  A  where  they  of  Goold  and  others  v.  Chapin  and  Mai- 
arrived  on  the  morning  of  the  17th  of  lory,  10  Barb.  612.  The  appellants  had 
August,  1848.  A  portion  of  them  were  no  right  to  warehouse  the  goods,  unless  in 
unloaded  from  the  barge,  and  put  into  a  case  of  the  absence  of  the  person  author- 
float  in  the  Albany  basin,  belonging  to  ized  to  receive  them,  or  his  refusal  or 
the  defendants,  which  was  a  stationary  neglect  to  receive  them,  after  reasonable 
floating  craft,  kept  for  the  purpose  of  re-  notice.  If  the  contract  was  to  deliver 
ceiving  goods  brought  up  the  river,  and  them  to  Adams,  they  had  no  more  right 
from  which  goods  were  re-shipped  into  to  store  them  at  Albany  than  at  New 
canal  boats  to  be  taken  west.  While  the  York,  or  any  intermediate  point  on  the 
goods  were  in  the  process  of  being  passed  river,  unless  for  one  of  the  reasons  men- 
m>m  the  barge  to  the  float,  and  before  tioned.  The  legal  obligations  and  liabil- 
they  were  delivered  to  A,  they,  together  ities  of  the  appellants,  as  common  earners, 
with  the  barge  and  float,  were  destroyed  were  fastened  upon  them  fram  the  time 
by  a  fire  which  originated  in  the  city  of  they  received  the  goods  in  New  York,  un- 
Albany,  and  afterwards    spread    to  the  til  they  had  performed  the  service  which 

J>icrs  and  shipping.    Ildd,  that  the  de-  the    transaction    implied,  and    delivered 

endants,  having  contracted  to  deliver  the  them  agreeably  to  their  contract,  unless 

goods  to  A,  at  Albany,  they  continued  to  prevented  by  the  conduct  of  the  owner  or 

liold  the  relation  of  common-carriers  imtil  his  agent.   There  does  not  appear  to  have 

the  goods  were  so  delivered,  or  until  a  been  any  notice  given  to  Adams  of  the  ar- 

reasonable  time  should  have  elapsed  after  rival  of  the  goods :  no  offer  to  deliver  them 

notice  to  A  of  their  arrival,  and  an  offer  to  him ;  no  act  on  the  part  of  the  appcl- 

to  deliver ;  and  that  they  were  liable  for  lants,  indicating  that  they  desired  or  in- 

the  value.    Held  also,  that  the  defendants  tended  to  change  their  character  from  com- 

were  not  to  be  treated  as  tcarehouse-men  of  mon  carriers  to  that  of  warehouse- men. 
the  goods,  after  the  arrival  of  the  barg|e  at  •  Adams  went  on  board  the  barge  some  two 

the  pier  at  Albany ;  that  they  had  no  right  or  three  hours  after  its  arrival,  and  saw  the 

to  warehouse  the  goods,  except  in  case  of  trip  book.   He  testifies  that  he  had  a  boat 

the  absence  of  A,  or  his  refusal  or  neglect  near  by,  ready  to  take  the  goods  from  the 

to  receive  them,  after  notice.     Welles^  J.,  float,  upon  which,  as  appears  by  the  lesti- 

said  :  "  It  is  contended,  on  Ijchalf  of  the  mony  of  the  captain  of  the  barge,  it  was 

appellants,  that  upon  the  arrival  of  the  the  invariable  custom  of  the  defendants  to 

barge  at  the  pier  at  Albany,  their  relation  ship  goods  brought  by  them  up  the  river, 

became  ehanffcd  from  common  carriers  to  l)ef<A"e  they  were  delivered  on  board  the 

that  of  warenouse-men  of  tlie  goods  in  canal  boats.    The  goods  in  question  were 

question,  and  that  as  there  is  no  negli-  in  the  process  of  being  passed  from  the 

gcnce  imputed  to  them,  and  as  warehouse-  barge  to  the  float,  and  before  it  was  com- 

men  are  only  liable  in  case  of  negligence,  pleted,  and  while  a  portion  of  them  was 

no  recovery   can  be  had   against  them,  in  the  float  and  the  residue  in  the  barge. 

The  contract  of  shipment  was  to  deliver  the  fire  drove  away  the  hands*  engaged, 

the  goods  to  F.  M.  Adams,  the  agent,  at  and  destroyed  both  the  bai^  and  float, 
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cases  of  non-delivery  the  carrier  may  •be  sued  in  trover,  as  hav- 
ing converted  the  goods  to  his  own  use.  (d) 

In  general,  when  the  own^r  or  consignee  may  be  considered 
as  himself  taking  charge  of  the  goods,  or  when  his  acts  or  Ian* 
guage  justify  the  carrier  in  believing  that  the  owner  ^considers 
himself  as  in  charge  of  them,  then  the  responsibility  of  the  car- 
rier ends,  (e) 

The  particular  obligation  of  stage-coach  proprietors,  rail- 
roads, and  the  like,  to  deliver  the  baggage  of  their  passengers, 
has  been  much  considered,  ^hese  carriers  are,  principally,  car- 
riers  of  passengers,  and  only  incidentally  of  the  baggage  of  the 
passengers,  for  which  they  do  not  generally  receive  any  distinct 
compensation.  Nevertheless  they  are  h^  very  strictly,  both 
from  the  nature  of  the  contract  and  from  motives  of  public 
policy,  to  the  obligation  of  delivering  the  baggage  of  each  pro- 
prietor to  him  at  the  end  of  the  journey,  in  all  cases.  (/)  And 
if  such  delivery  be  made  erroneously,  but  innocently,  on  a 
forged  order,  the  carrier  is  still  held,  (g-) 

As  the  carrier  is  bound  to  deliver  the  goods,  so  the  owner  is 
bound  to  receive  and  remove  them,  and  pay  the  freight  for 
them.  And  if  the  carrier  is  warranted  in  delivering  the  goods 
by  keeping  them  at  his  own  office  or  warehouse  and  giving 
notice,  and  if  he  has  given  such  notice,  and  the  owner  delays 
more  than  a  reasonable  time  to  take  them,  they  are  no  longer  at 

-with  all  the  goods  they  contained.   Under  by  A,  for  which  B  could  maintain  troTer 

these  circumstances,  it  is  preposterous  to  against  him.  And  per  White,J. :  "  Yoimg 

contend  that  there  was  any  thing  like  an  was  a  bailee  or  carrier,  who  undertook,  to 

attempt  or  intention  to  store  the  goods,  or  deposit  the  flour  at  a  particular  place  for 

any  occasion  or  justification  for  storing  the  plaintiif.  This  he  did  not  do,  but  wil- 
them,  if  such  had  been  the  intention.    On*  fully  and  of  his  own  accord  left  it  at  an- 

the  contrary,  the  appellants  were  merely  other  place,    whence  it  was    innocently 

preparing  and  getting  ready  to  deliver  taken  by  a  third  person,  who  paid  him, 

them,  hut  had  not  commenced  the  deliv-  the  defendant,  for  it."   See  Rooke  r.  Mid- 

ery.     They  were  not  in  fact  ready  or  in  a  land  Railway  Co.  14  E.  L.  &  E.  175. 

situation  to  commence  the  delivery.    The  (c)  Thomas  r.  B.  &  P.  Railroad  Cor- 

goods  were  still  in  their  possession  as  com-  poration,  10  Met.  472 ;  Strong  v.  Natally, 

mon  can-iers,  to  all  intents  and  purposes."  4  B.  &  P.  16  ;  Ea^le  v.  White,  6  Whart. 

See  also,  Groold  t\  Chapin,  10  Barb.  612.  505;    Lewis  v.   The  Western    Railroad 

(d)  Bullard  v.  Young,  8  Stewart,  46.  A  Corp.  11  Met  509. 
undertook  to  carry  certain  flour  for  B  to  a  (/)  Richards  i;.  The  London,  &c..  Rail- 
certain  place,  and  having  deposited  it  by  way,  7  C.  B.  839  ;  HoUister  r.  Nowlen, 
the  way,  C  took  part  of  it  by  mistake.  B  19  Wend.  234 ;  Cole  r.  Goodwin,  id.  251 ; 
refusing  to  receive  part  only,  C  received  Bomar  v.  Maxwell,  9  Humph.  621 ;  Dill 
the  rcmahider,  and  paid  A  for  tlic^nrhole.  v.  So.  Car.  Railroad  Co.,  7  Rich.  Law,  158. 
This  was  held  to  amount  to  a  conversion  (y)  Powell  v.  Myers,  26  Wend.  590. 
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the  risk  of  the  carrier,  as  a  carrier,  but  as  a  mere  depositary, 
gratuitously,  or  for  compensation,  according  to  the  circumstan- 
ces. (A)  So  if  the  freight  be  not  paid,  and  the  carrier  *retains 
the  goods  therefor,  they  are  not  at  his  risk  as  carrier,  but  as 
warehouse-man  or  gratuitous  bailee,  (i) 

If  the  owner  of  goods  gives  new  directions  as  to  their  deliv- 
ery, after  they  are  taken  by  the  carrier,  of  course  these  direc- 
tions may  be  followed  by  him.  And  if  they  are  indefinite,  or 
if  they  require  the  carrier  to  be  governed  by  information  or 
directions  which  he  does  not  receive,  he  may  discharge  himself 
from  the  obligation  of  delivery  by  storing  them  for  the  owner, 
in  the  best  way  he  can.  (j)  So  the  carrier  is  discharged  by  any 
new  agreement  made  between  hitp  and  the  owner  or  shipper, 
or  by  the  consent  of  the  owner  or  shipper  to  some  other  disposi- 
tion of  them  ;  which  may  be  express  or  implied,  (A;)     And  the 

{h)  Powell  V.  Myers,  26  Wend.  591,  per  mon  carriers,  had  ceased  at  the  time  of  the 

Vtrplank,  Senator.    In  Goold  v.  Chapin  fire,  and  ^hat  they  were  then  holding  the 

et  ai.,  10  Barb.  612,  the  defendants,  the  goods  as  bailees  in  deposit  merely ;  and 

proprietors  of  the  Hudson  River  line  of  the  goods  having  been  destroyed  without 

towboats,  received  on  board  one  of  their  anv  fault  on  their  part,  that  they  were  not 

barges,  in  the  city  of  New  York,  goods  be-  liable. 

longing  to  merchants  in  Brockport,  to  be  (i)  Storr  v.  Crowley,  McClel.  &  Y.  129. 
by  tlicm  transported  to  Albany,^and  there  {j)  Boylc  r.  McLaughlin,  4  H.  &  J. 
delivered  to  tue  agent  of  a  company  for  291.  But  a  currier  in  whose  possession 
transporting  goods,  &c.,  on  the  canal,  goods  are  left,  becomes  chargeable  as  a  de- 
styled  "  The  Atlantic  Line."  The  goods  positary.  Smith  r.  Nashua  &  Iiowell  R. 
arrived  safely  at  Albany,  on  Monday  the  R.  Co.,  7  Fost.^6. 
I4tli  August,  and  were  put  on  the  float  {k)  Thus,  if  A,  for  whom  goods  arc 
belonging  to  the  owners  of  the  barge,  transported/ by  a  railroad  company,  aiv 
which  they  kept  in  the  Albany  basin  for  thorizes  B  to  receive  the  delivery  thereof, 
the  purpose  of  receiving  goods  brought  by  and  to  do  all  acts  incident  to  the  delivery 
their  barges,  and  then  transferring  them  to  and  transportation  thereof  to  A,  and  B, 
the  canal  craft,  wfiich  came  along-side  of  instead  of  receiving  the  goods  at  the  usual 
the  float  to  receive  their  loading.  On  the  place  of  delivery,  requests  the  agent  of  the 
15th  of  August,  the  agent  of  "  The  At-  company  to  permit  tne  car  which  contains 
lantic  Line  "  was  notified,  on  behalf  of  the  the  goods,  to  be  hauled  to  a  near  depot  of 
proprietors  of  the  Hudson  River  line,  that  another  rj^ilroad  company,  and  such  agent 
there  were  goods  on  their  float  for  his  lino,  assents  thereto,  and  assists  B  in  hauling 
and  he  was  requested  to  call  and  tiikc  the  car  to  such  depot,  and  B  there  requests 
them  away.  The  like  notification  and  re-  and  obtains  leave  of  th«t  company  to 
quest  were  made  to  him  on  the  next  day,  use  its  machinery  to  remove  the  goods 
and  repeated  again  on  the  17th  August,  from  the  car;  then  the  company  that 
when  tne  agent  said  he  was  iaking  some  transported  the  goods  is  not  answerable  for 
goods  for  another  line,  and  when  he  got  the  want  of  care  or  skill  in  the  persons 
them  on  he  would  shove  up  to  the  float  and  employed  in  so  removing  the  goods  from 
take  those  goods  on.  But  on  the  same  the  car,  nor  for  the  want  of  strength  ip  the 
afternoon,  the  float,  with  the  goods  in  machinery  used  for  the  removal  of  them, 
question,  was  consumed  by  fire.  The  court  and  cannot  be  charged  with  any  loss  thftt 
held  that,  under  the  circumstances,  the  may  hapiHJn  in  the  course  of  such  delivery 
strict  liability  of  the  dcfendimts,  as  com-  to  !A.    Lewis  v.  The  Western  Railroad 
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shipper  may  accept  the  goods  at  some  place  short  of  that  to 
which  they  should  have  been  carried,  and  at  which  by  the  orig- 
inal contract  delivery  should  have  been  made.  And  such  ac- 
ceptance, whatever  be  the  motive  for  it,  discharges  the  carrier, 
if  it  be  voluntary,  and  if  it  be  made  before  any  cause  of  action 
has  arisen  against  the  carrier,  for  non-delivery,  or  other  de- 
fault. (/)  After  such  cause  *exists  by  reason  of  the  injury  that 
has  been  inflicted,  nothing  discharges  the  carrier  but  a  release, 
or  the  receipt  of  something  by  way  of  accord  and  satisfac- 
tion, (m) 

If  the  owner  or  shipper,  by  his  illegal  act,  prevents  or  inter- 
feres with  the  delivery  of  the  goods  by  the  carrier,  the  obligatioa 
of  delivery  is  at  an  end.  But  only  an  actual  illegality  has  this 
effect,  (»)     An  alleged  one,  if  it  be  not  true  in  fact,  does  not 

Corp.  11  Met.  4U8.  And  Dewey ^  J.,  said:  as  to  such  part  would  not  so  dischszge 
*'  The  duty  of  the  defendants  was  to  trans-  him  as  to  the  residue, 
port  the  article,  and  deliver  it  at  their  (m)  Willoughby  v.  Backhouse,  2  B.  & 
depot.  But  this  duty  may  be  modified  as  C.  821 ;  Baylis  v,  Usiier,  4  M.  &  P.  790; 
to  the  manner  of  its  periformance.  The  Bowman  v.  TeallJ  23  Wend.  306. 
omis.sion  of  the  defendants  to  I'emovo  (n)  Gosling  t\  Higgins,  1  Camp.  451. 
goods  from  the  cars  and  place  them  in  the  This  was  an  action  for  the  non-delivery  of 
warehouse,  or  upon  the  platform,  would  ten  pipeS  of  wine,  shipped  at  the  island  of 
not,  in  all  coses,  subject  them  to  an  action  Madeira,  on  board  a  vessel  of  which  the 
for  non-delivery,  or  for  negligence  in  the  defendant  was  owner,  to  l>e  carried  to  Ja- 
dclivory.  Suppose  a  bale  of  goods  was  maica,  and  from  thence  to  Pilngland. 
tranj<[)orted  by  them,  and,  on  its  arrival  at  When  the  vessel  arrived  off  Jamaica,  she 
the  depot,  the  ownef  should  step  into  the  was  seized,  with  her  cargo,  for  a  supposed 
car,  and  ask  for  a  delivery  there,  and  violation  of  the  revenue  laws,  and  there 
thereupon  the  goods  should  be  passed  over  condemned ;  hut,  upon  au  appeal  to  ^m 
to  him,  in  the  car.  The  delivery  would  Privy  Council  in  England,  the  sentence 
bo  perfect ;  and  if  any  casualty  should  of  condemnation  was  reversed.  Upon 
subsequently  occur,  in  taking  out  the  bale,  these  facts.  Lord  EUenhorough  held  that 
the  loss  would  be  his.  The  place  and  the  defendant  was  liable,  and  must  seek 
manner  of  delivery  may  always  be  varied  his  remedy  against  the  officers  of  gorem- 
with  the  assent  of  the  owner  of  the  prop-  ment.  So  in  Spence  t'.  Chadwick,  10  Q. 
erty;  and  if  he  interferes  to  control  or  B.  517,  which  was  assumpsit  by  a  shipper 
direct  in  tlie  matter,  he  assumes  the  re-  on  a  contract  of  affreightment.  The  dec- 
sponsibility."  See  Scotthom  v.  South  laration  stated  that  the  plaintiff  had  ship- 
Staffordshire  Railway  Co.  18  E.  L.  &  E.  ped  on  board  the  defendant's  ship,  then  in 
553.  the  bay  of  Gibraltar,  and  bound  for  Lon- 
(/)  Parsons  v.  Hardy,  14  Wend.  215  :  don,  calling  at  Cadiz,  certain  goods  to  be 
Hanis  v.  Hand,  4  New  Uamp.  259,  555 ;  safely  conveyed  to  London,  and  there  de- 
WeUh  V.  Hicks,  6  Cow.  504  ;  Lorent  v.  livered  in  good  onler,  tlie  act  of  God,  the 
Keniring,  1  N.  &  McC.  132;  Hunt  v.  Queen's  enemies,  fire,  and  all  and  every 
Haskell,  24  Maine,  339.  But  the  goods  other  dangers  and  accidents  of  the  seas, 
must  he  voluntarily  received.  Rossiter  r,  rivers,  and  navigation,  of  whatever  nature 
Chester,!  Doug.  [Mich.]  154.  And  in  or  kind  soever,  save  risk  of  boats,  &c.,  ex- 
Lowe  V.  Moss,  12  111.  477,  it  was  held  that  cepted,  the  plaintiff  paying  freight.  The 
the  receipt  by  the  owner  of  a  part  of  a  lot  declaration  then  averred  a  promise  by  the 
of  goo A^  in  transitu y  though  it  would  dis-  defendant  so  to  convey  and  deliver  the 
ehai'ge  the  carrier,  from  all  further  liability  cargo,  saving  the  above  exceptions ;  and 
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discharge  the  carrier ;  but  if,  though  not  true  in  fact,  or  although 
the  cause  of  a  seizure  or  other  interference  with  the  goods  which 
prevents  their  delivery  is  not  substantiated,  yet  if  there  be  a 
justifiable  cause  for  such  seizure,  it  would  seem  reasonable  that 
the  carrier  should  not  be  held  responsible  for  the  consequences. 
It  would  certainly  be  unjust  to  hold  him  so,  where  it  was  the 
fault  of  the  owner  or  shipper  that  such  apparent  cause  for 
seizure  existed. 

•Nor  is  the  carrier  liable  where  the  goods  are  thrown  over- 
board from  necessity,  to  save  life  or  property ;  (o)  if  to  save 
property,  all  the  property  that  is  saved  must  contribute  to  make 
up  the  loss,  under  what  is  termed  in  the  mercantile  law,  a  gen- 
eral average,  (p)    Nor  if  the  goods  perish  from  inherent  dekct,{q) 

alleged  as  a  breach  that  he  failed  to  do  80.  kept  longer  on  l)oard  than  other  goods  ; 

The  defendant  pleaded  that  the  ship  in  for  in  the  case  of  Gravcscnd  barge,  cited 

the  course  of  her  voyage  called  at  Cadiz,  on  the  bench  by  Lord  Chke,  it  appears 

and  was  then  within  the  jurisdiction  of  the  that  the  pack  which  was  thrown  overboard 

officers  of  customs  there,  and  of  a  certain  in  a  tempest,  and  for  which  the  bargeman 

court  of  Spain,  (described  in  the  plea) ;  was  held  not  amwerable,  was  of  ^reut  value 

that  while  the  ship  was  there,  the  goods  and  great  weight ;  although  this  last  cir- 

wcre,   according    to    the  law  of  Spain,  cumstance  be  omitted  by  Rolley  who  says 

lawfully  taken  out  of  the  ship  by  the  only  that  the  master  of  the  vessel  had  no 

said  officers,   against  the  will  and  with-  infonnaiion  of  its  contents"     See  Jones  on 

out   the  default  of  the  defendant,  on  a  Baihn.  108.  ' 

charge  of  suspicion  of  their   being  con-        (p)  But  the  owners  of  goods  shipped 

'  traband  according  to  the  law  of  Spain,  on  deck,  and  tlirown  overboard  in  a  storm, 

and  were  confiscated  by  a  decree  of  the  are  not  entitled  to  general  avei*age ;  nor  is 

said  court,  upon  the  charge   aforesaid,  the  owner  of  the  vessel  liable  for  them  as 

Upon  demurrer,  the  court  held  that  the  carrier,  in  such  case.     Smith  v.  Wright,  1 

plea  alleged  no  excuse  within  the  express  Caines,  43  ;  Lenox  v.  United  Ins.  Co.,  3 

exceptions  in  the  contract;  that  the  de-  Johns.   Caa.   178;   The   Rowena,  Ware, 

cree  of  confiscation  was  in  itself  no  answer ;  322.    But  in  Gillett  v.  Ellis,  11  111.  579, 

and  tliat  it  did  not  appear  by  the  plea  to  where  goods,  stowed  on  the  main  deck  of 

have  been  incurred  through  any  fault  of  a  pro})dler,  werc  necessarily  cast  overlx)ard 

the  plaintiir.  in  a  tximpest  by  the  order  of  the  master,  to 

(o)    Mouse's  case,   12   Co.   Rep.   63;  preser\*e  the  vessel  and  crew,  it  was  held 

Bird  V.  Astcock,  2  Bulst.  280,  2  Rol.  Abr.  that  the  owner  of  the  goods  was  entitled 

567;  Ilalwerson  v.  Cole,  1  Spears,  321.  to  the  benefit  of  a  general  average.    And 

In   Kcnrig  r.  Eggleston,  Alcyn,  93,  it  is  per  Treat,  C.  J. :  "It  is  insisted  that  the 

said  that  2iW/<%  C.  J.,  cited  one  Barcroft's  plaintiff  cannot   claim   contribution,   be- 

case, "  where  a  box  of  jewels  was  delivered  cause  his  goods  were  stowed  on  the  deck 

to  a  fen-yman,  who,  knowing  not  what  of  the  vessel.     The  general  rule  undoubt- 

was  in  it,  and  being  in  a  tempest,  threw  it  cdly  is,  that,  the  owner  of  the  goods  which 

ovcrlx>ard  into  the  sea  ;  and  resolved  that  are  placed  on  the  deck  of  a  ship,  and  are 

he  should  answer  for  it."    But  Sir  Wil-  swept  overboard  by  the  action  of  the  wind 

Ham  JomSy  in  commeniing  upon  this  case,  or  waves,  or  cast  into  the  sea  by  com- 

says :    "  I   cannot  help  suspecting    that  mand  of  the  master,  in  order  to  protect 

there  was  proof  in  this  case  of  ctdpaUe  the  vessel  and  crew,  is  not  entitled  to  the 

negligence^  and  probably  the  casket  wtis  benefit  of  a  general  average.     The  cargo 

both  small  and  light  enough  to  have  been  on  deck,  from  its  situati|n,  increases  the 

iq)  Farrar  v.  Adams,  Bui.  N.  P.  69 ;  Clark  v.  Barnwell,  12  How.  272. 
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nor  if  the  owner  or  shipper  has  been  *negligent  or  fraudalent  in 
not  disclosing  the  peculiar  nature  of  goods  requiring  peculiar 
care,  by  the  want  of  which  care  they  have  perished  or  suffered 
injury,  (r)  But  the  carrier  is  bound  to  take  ail  such  reasonable 
care  pf  goods  as  he  knows  or  should  know  to  be  necessary  for 
them. 

If  the  carrier,  on  the  ground  of  his  liability  for  damages  to 
the  goods  he  undertook  to  transport,  pays  for  such  damages, 
it  is  equivalent  to  a  delivery  of  them  in  safety,  and  reestablishes 
his  claim  for  freight,  (s) 


SECTION    X. 

WHERE   A   THIRD   PARTY   CLAIMS  THE  GOODS. 

One  question  in  regard  to  the  carrier's  obligation  to  deliver 
goods  to  the  shipper  or  consignor,  has  been  much  agitated,  and 
perhaps  is  not  quite  settled.  It  arises  in  the  case  of  another 
party  claiming  the  goods  as  owner,  and  taking  them  in  that 
character  from  the  carrier.  Will  such  taking  excuse  the  carrier 
for  no n -deli very  ?  If  the  goods  are 'demanded  from  him  by  a 
third  party  on  this  ground,  can  he  deliver  the  goods  and  justify 

difficulty  of  nnvigAting  the  ship,  aod  is  ience.  No  distinction  is  made  in  the 
more  exposed  to  peril  than  that  which  is  price  of  transportation  by  the  carrier,  or 
under  cover ;  and,  if  swept  away  or  ca.st  in  the  rates  of  insurance  by  the  under- 
ovcrhoard,  the  owner  must  War  the  loss,  ^VTitcr.  The  cargo  below  and  l)ctwcen 
without  contribution  from  the  owners  of  decks  is  put  on  the  same  footing.  Thi:> 
the  Yi'sscl  and  the  cargo  under  hatches,  universal  usage,  resulting  from  the  char- 
But  this  case  does  not  fall  within  the  op-  acter  of  the  vessel,  must  govern  the  rights 
eration  of  this  rule.  Propellers  aixj  a  and  liabilities  of  the  owners  of  the  vessel 
class  of  vessels  but  recently  introduced  and  cargo.  The  owner  of  goods,  which 
in  the  navigation  of  the  lakes,  to  which,  are  stowed  on  the  main  deck  of  a  pro- 
from  the  peculiarity  of  their  construction,  peller,  and  necessarily  cast  overboarti  by 
and  the  general  usage  respecting  them,  the  direction  of  the  master,  to  preserve  the 
this  general  rule  is  not  applicable.  They  vessel  and  crew,  is,  therefore,  entitled  to 
arc  double  deckers,  with  two  holds.  By  the  benefit  of  a  general  average,  as  mnch 
the  gener.il  custom  prevailing  in  reference  as  the  owner  of  goods  that  arc  slowed  in 
to  them,  goods  stowed  on  the  main  deck,  the  hold  would  bo,  under  like  circura- 
or  upper  liold,   arc    regarded    as    under  stances." 

hatches,  and  as  safe  as  tno<«e  stowed  iu  the  (;•)  Edwards  r.  Sherratt,  1   East,  604; 

lower  hold,  or  where  the  cargo  in  ordinary  Titcnburne  i'.  White,  I  Str.  145 ;  Batson 

vessels  is  only  considered  as  under  cover,  v.  Donovan,  4  B.  &  Aid.  21. 

The  master  iifcillowed,  by  this  general  (s)   Hammond    v.   McClarcs,   1   Bay, 

custom,  to  stow  the  cargo  cither  in  the  101. 
hold,  or  on  the  main  deck,  at  his  conven- 
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his  condact?  It  is  quite  certain  that  the  carrier  cannot  himself 
raise  the  question  of  title  in  a  third  person,  and  on  that  ground 
refuse  delivery  to  the  party  originally  holding  them,  (t)  And  it 
is  undoubtedly  the  general  rule,  that  the  carrier  cannot  deny 
the  title  of  the  party  from  whom  he  has  received  the  goods  for 
transportation.  In  ^general,  no  agent  can  defend  against  the 
action  of  his  principal,  by  setting  up  the  jus  terlU  in  his  own 
favor,  (u)  On  the  other  hand,  if  the  carrier  delivers  them  to  a 
third  party,  and  it  can  be  shown  in  an  action  against  him  that 
this  third  party  was  the  actual  and  lawful  owner,  and  that  the 
plaintiff,  who  delivered  the  goods  to  the  carrier,  had  no  right  to 
them  whatever,  this  certainly  is  a  sufficient  defence,  (v)     It  is 


{t)  Anon.,  cited  in  Laclouch  v.  Towle,  goods,  it  was  hdd  that  the  defendants 
3  Esp.  114.  This  was  a  case  tried  before  might  prove  that  A  had  no  title  to  the 
Mr.  Justice  Goidd,  and  was  to  the  follow-  goods ;  that  they  had  been  fraudulently 
ing  effect.  A-  cairier  had  a  parcel  of  obtained  by  him  from  the  true  owner ; 
goods  delivered  to  him,  to  be  carried  from  and  that  upon  demand  made,  they  had 
Maidstone  to  London.  While  the  goods  delivered  them  up  to  the  latter.  Kennedy, 
lav  at  his  warehouse,  a  person  came  there  J.,  said :  "  It  is  said  that  it  would  be  a 
who  said  the  goods  were  his,  and  diumed  breach  of  trust  or  an  act  of  treachery,  on 
them  from  the  carrier ;  the  carrier  said  ho  the  part  of  the  bailee,  to  deliver  the  goods, 
could  not  deliver  them ;  but  that  if  he  was  even  on  demand,  to  the  true  owner,  not- 
indemnified  he  would  keep  them,  and  not  withstandine  he  has  received  them  from  a 
deliver  them  according  to  order.  An  in-  wrongdoer,  because  he  promised  to  restore 
demnity  was  given;  and  the  goods  not  the  goods  to  such  wrongdoer.  If  the 
being  delivered  according  to  order,  the  bailee  in  sudi  case  receive  die  goods  from 
part^  bv  whom  they  were  delivered  to  the  the  bailor  innocently,  under  the  impression 
earner  brought  an  action  against  the  car-  made  by  the  bailor  that  he  is  the  owner 
rier.  The  learned  judge  would  not  per-  thereof,  or  has  the  right  to  dispose  of  them 
mit  him  to  set  up  any  question  of  property  in  the  manner  he  is  doing,  and  therefore 
out  of  the  plaintiff;  and  held  that  he  hav-  promises  to  return  the  go^  to  the  bailor, 
ing  received  the  goods  from  him,  was  pre-  it  is  very  obvions  that  such  a  promise 
eluded  from  questioning  his  title,  or  show-  ought  not  to  be  regarded  as  binding,  be- 
ing a  property  in  any  other  person.  And  cause  obta||M  through  a  false  impression, 
Lord  Aeni/on,  before  whom  the  case  was  made  wilnlf  by  the  bailor ;  and  truth, 
cited,  admitted  it  to  be  law.  See  also,  which  lies  at  the  foundation  of  justice,  as 
ante,  p.  621,  n.  (z).  well  as  all  moral  excellence,  would  seem 

(u)  Nickolson  v.  Knowles,  5  Mad.  47 ;  to  require,  in  every  such  case,  that  the 

M^ler  v.Fitzpatrick,  6  Alad.  &  Geld.  360  ;  goods  should  be  delivered  up  to  the  true 

Dixson  V.  Hamond,  2  B.  &  Aid.  310 ;  owner,  especially  if  he  demand  the  same, 

Roberts  v,  Ogilby,  9  Price,  269 ;  Hard-  instead  of^the  wrongful  bailor.    But  if  the 

man  v.  Willcock,  9  Bing.  382,  n.  (a) ;  bailee  knew  at  the  time  ho  received  the 

Bates  V.  Stanton,  1  Duer,  79.  goods,  and  made  the  promise  to  redeliver 

(v)  This  was  settled,  after  much  con-  Uicm  to  the  bailor,  with  a  view  to  favor 

sideration,  in  King  v.  Richards,  6  Whart.  the  bailor,  that  the  latter  had  come  wrong- 

418.     The  defendants  in  that  case  were  fully  by  them,  either  by  having  taken  them 

common  carriers  of  goods  between  New  tortiously  or  feloniously  from  the  owner, 

York  and  Philadelphia,  and  had  signed  a  then  the  bailee  thereby  became  a  partici- 

reccipt  for  certain  goods  as  received  of  A,  pant  in  the  fraud  or  the  felony,  and  it 

whicn  they  promised  to  deliver  to  his  would  be  abhorrent  to  every  principle  of 

order.    In  trover  by  the  indorsees  of  this  justice  that  he  should  be  protected  under 

paper,  who   had  made  advances  on  the  such  circumstances  against  the  demand  or 
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held,  in  general,  that  if  he  does  not  yield  to  an  adverse  claim 
by  a  third  party,  he  is  liable  to  an  action,  in  case  the  title  of 
this  party  be  good,  (w)  The  carrier'may  have  his  •interpleader 
in  equity  to  ascertain  who  has  the  right;  but  it  is  not  easy  to 
see  what  adequate  means  of  self-protection  he  has  at  common 
law.  And  yet  he  should  be  permitted,  in  some  way,  to  demand 
security  of  the  party  whose  title  seems  to  him  the  better,  and  to 
whom  he  is  therefore  willing  to  give  the  goods.  And  whenever 
security  is  refused,  there  should  be  no  recovery  against  him, 
unless  the  better  title  of  the  person  claiming  the  goods  was 
obvious  and  certain,  or  there  were  other  circumstances  indi- 
cating that  the  carrier  had  not  acted  with  entire  good  faith  or 
proper  discretion.  But,  in  the  present  state  of  the  authorities, 
it  seems  that  if  the  carrier  be  called  upon  by  such  antagonistic 
claimants,  he  must  decide  between  them  at  his  own  peril. 

daim  of  the  owner.    This  promise,  how-  right.    He  may  file  a  hill  of  interpleader 

ever,  of  the  t)ailce,  is  said  to  be  binding  in  a  oonrt  of  eqnitj.    But  a  bailee  wbo 

on  him  only,  and  is  not  such  as  his  per-  forbears  to  adopt  that  mode  of  proceeding, 

sonal  representatives  are  boand  to  regard ;  and  makes  himself  a  party  by  retaining 

and  the  reason  assigned  for  this  is  because  the  goods  for  the  bailor  must  stand  or  faU 

the  goods  have  come  to  their  possession  by  his  title."    Liiileckde,  J. :  "  The  qoes- 

by  operation  of  law.    This  doctrine,  if  it  tion  is,  whether,  undo:  the  circumstances 

were  to  be  allowed,  would  certainly  be  stated  in  this  case,  the  bailee  can  set  up 

singularly  anomalous,  and  unlike,  in  its  any  title  against  the  real  owner  ?     What 

effect,  to  any  other  promise  recognized  by  is  the  situation  of  a  bailee  ?     He  has  no 

the  law  as  binding."    See  also,  Bates  r.  other  title  except  that  which  the  bailor 

Stanton,  I  Duer,  79.  had.    As  to  the  Nisi  Prius  case  before 

{w)  Wilson  V,  Andcrton,  1  B.  &  Ad.  Gould,  J.,  [see  ante,  n.  (/),]  it  is  not  appli- 

450.    In  this  case  the  captain  of  a  ship,  cable  to  the  present  point.    There  the 

who  had  taken  goods  on  freight,  and  who  carrier,  on  the  goods  being  demanded  by 

claimed  a  lien  upon  them,  but  whose  claim  a  third  party,  voluntarily  identified  him- 

was  unfounded,  delivered  them  to  the  de-  self  with  that  party,  by  proposing  to  re^ 

fendant  as  his  bailee.     The|gi|&intiff,  who  tain  them  on  an  indemnity,  and  offering 

was  the  owner  of  the  goS^  demanded  to  set  up  the  title  of  that  party  on  an  ac- 

them  of  the  defendant,  but  he  refused  to  tion  by  the  bailor.    Now  a  J^see  cannot 

deliver  them  without  the  directions  of  the  dispute  the  title  of  his  lessor  at  the  time 

bailor.    The  court  Ae/cf  that  the  bailor  not  of  the  lease,  but  he  may  show  that  the 

having  any  lien  upon  the  goods,  the  re-  lessor's  title  has  been  put  an  end  to  ;  and 

fusal  of  the'  bailee  was  sufficient  evidence  therefore  in  an  action  of  covenant  by  the 

of  a  conversion.    Lord  Tenterden,  C.  J.,  lessor,  a  plea  of  eviction  by  title  paramount, 

said  :  "  A  bailee  can  never  be  in  a  better  or  that  which  is  equivalent  to  it,  is  a  good 

situation  than  the  bailor.    If  the  bailor  plea,  and  a  threat  to  distrain  or  bring  an 

has  no  title,  the  bailee  can  have  none,  for  ejectment,  by  a  person  having  good  title, 

the  bailor  can  give  no  better  title  than  he  would  be  equivalent  to  an  actual  eviction, 

has.     The  right  to  the  property  may.  So  here  if  the  bailor  brought  an  action 

therefore,  bo  tried  in  an  action  against  tfie  against  the  defendant  as  bailee,  the  latter 

bailee,  and  a  refusal  like  that  stated  in  might,  on  the  same  principle,  show  ^t 

this  case  has  always  been  considered  evi-  the  plaintiff  recovered  tiie   valne  of  the 

dencc  of  a  conversion.     The  situation  of  goods,  or  that,  on  being  threatened  with 

a  bailee  is  not  one  without  remedy.     He  an  action  by  a  person  who  had  good  title  to 

is  not  bound  to  ascertain  who  has  tlie  thegoods,  he  had  delivered  them  to  him." 
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If  the  goods  are  stopped  in  transitu^  this  would  involve  ques- 
tions which  could  be  answeted  only  by  the  law  of  "  stoppage 
%7i  iransitUj^  which  is  elsewhere  considered. 


SECTION    XI. 


COMPENSATION. 


This  is  sometimes  fixed  by  law;  as  for  incorporated  com- 
panies, ferries,  &c.  Where  it  i^  not  so  fixed,  the  carrier  may 
•determine  it  himself.  But  having  adopted  and  made  known  a 
usual  rate,  he  is  so  far  bound  by  it,  that  on  tender  of  this  rate 
he  must  receive  the  goods,  and  can  recover  no  more  if  they  are 
not  prepaid  and  he  carries  them ;  and  whether  it  be  fixed  by 
law,  or  by  his  own  established  usage,  it  must  be  applied  equally 
and  indifferently ;  all  persons  being  charged  the  same  price  for 
carriage  of  the  same  quantity  the  same  distance,  (x)  Where, 
however,  it  is  not  fixed  by  law,  the  carrier  may  change  it  at  his 
discretion,  and  all  parties  are  bound  who  have,  or  might  have 
but  for  their  own  fault,  seasonable  knowledge  of  such  change.  K 
the  hire  to  which  he  is  entitled  be  not  paid,  he  is  not  bound  to 
deliver  the  goods,  and  if  he  now  retains  them  in  his  warehouse 
or  place  of  business,  he  is  liable,  in  case  of  loss  or  injury,  only 
for  negligence.  His  liability  is  no  longer  that  of  a  common 
carrier,  but  that  of  a  depositary  for  hire  or  gratuitously,  as  the 
case  may  be.  (y)  For  he  now  holds  the  goods  by  virtue  of  the 
right  we  shall  now  proceed  to  consider. 

{x)  See  ante,  p.  650,  n.  (t).    It  seems  the  goods  are  delivered.    Barnes  v.  Mar- 
that  although  a  carrier  need  not  receive  shall,  4  E.  L.  &  E.  45. 
goods  until  the  price  of  carriage  is  paid,  (y)  Young  v.  Smith,  3  Dana,  91.    See 
yet  if  he  does  so  receive  them  he  can  ante,  p.  674,  n.  (i). 
maintain  no  action  for  their  carriage  until 
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SECTION    XII. 

OF  THE    LIEN   AND    AGENCY   OF   THE   CARRIER;    AND    HIS    RfiSPONSI- 

BILmj  BEYOND  HIS   OWN  ROUTE. 

Whether  a  private  carrier  has  a  lien  on  the  goods  for  his 
freight,  is  not,  as  we  ha^  already  said,  determined  by  the 
authorities.  Generally,  perhaps,  it  has  been  considered  that  one 
of  the  distinctions  between  the  private  carrier  and  the  coniiDon 
carrier  is,  that  the  first  has  no  such  lien,  while  the  latter  has, 
and  has  had  for  centuries,  (z)  No  part  of  the  law  of  bailments 
is  more  firmly  established  than  that  the  common  carrier  has  this 
lien.  He  may  not  only  refuse  to  carry  goods  unless  the  freight 
is  paid  to  him,  but  if  he  carry  them,  and  the  freight  is  withheld, 
he  may  retain  the  goods,  and  obtain  his  freight  from  them  in 
any  of  the  ways  in  which  'a  party  enforces  a  lien  on  personal 
property,  (a)  And  while"  he  holds  them  on  this  ground,  they 
are  not  at  his  risk  as  a  common  carrier,  for  he  is  responsible 
only  as  any  other  party  who  holds  property  as  security  fqr 
debt 

It  has  been  questioned  whether  a  common  carrier,  who  car- 
ries goods  of  a  party,  b,ut  without  his  order  or  knowledge,  can 
maintain  a  lien  for  the  freight.  Generally  the  owner  would 
have  the  right  to  refuse  such  service,  and  to  require  that  the 


{z)  Skinner  r.  Upshaw,  2  Ld.  Raym.  charge.    Bailey  v.  Qaint,  22  Verm.  464 ; 

752 ;  Hunt  v.  Haskell,  24  Maine,  339  ;  Forth  v.  Simpson,  13  Q.  B.  689  ;  Bigelow 

Hayward  v.  Middleton,  I  So.  Car.  Const,  i'.  Hcaton,  6  mil,  43,  4  Denio,  496.    But, 

Rep.   186;  Ellis  v.  James,  5  Ohio,  88;  semblej -per  Beardidey,  J.,  that  the  ilea  maj 

Bowman  t\  Hilton,  11  Ohio,  303;  Fuller  be  retained  after  delivery  by  the  agreement 

V,  Bradley,  25  Penn.  St.  Reps.  120.  of  the  parties.   Id.     And  it  is  so  held  in 

(a)  See  Hunt  v.  Haskell,  24  Maine,  339 ;  Sawyer  r.  Fisher,  32  Maine,  28.  So  if  a 
Fox  V.  McGregor,  11  Barb.  41.  —  A  re-  carrier  bo  induced  to  deliver  goods  to  the 
linquishment  of  possession  by  a  carrier,  or  consi<?noc,  by  a  false  and  fraadalent  prom- 
other  person  who  has  a  lien  on  property,  ise  of  the  latter  that  he  will  pay  the  freight 
is  an  abandonment  of  the  lien.  By  a  as  soon  as  they  are  received,  the  delivery 
transfer  of  the  possession  the  holder  is  will  not  amoimt  to  a  waiver  of  the  caf- 
decnied  to  yield  up  the  security  he  has  by  ricr's  lien,  but  he  may  dL«afiirm  the  deliv- 
means  of  the  custody  of  the  proj)erty,  cry,  and  sue  the  consignee  in  rqilevin. 
and  to  trust  only  to  the  responsibility  of  Bigclow  v.  Hcaton,  supra, 
the  owner,  or  other  person  liable  for  the 
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goods  should  be  replaced,  or  he  might  have  his  action  for  inter- 
meddling with  his  property.  But  if  the  facts  were  such  as  to 
leave  to  the  owner  only  the  option  between  receiving  his  goods 
or  rejecting  them,  must  he  either  refuse  the  goods,  or  by  accept- 
ing give  the  carrier  all  the  rights  which  he  would  have  had  if  he 
had  himself  placed  them  in  the  hands  of  the  carrier  ?  If  a  thief 
in  Albany  steals  one  hundred  barrels  of  flour  from  an  owner 
who  intends  to  send  it  to  Boston,  and  the  thief,  for  his  own 
purposes,  sends  it  by  railroad  to  Boston,  and  there  the  owner's 
agent  discovers  the  flour,  and  recognizes  it  by  marks  and  num- 
bers, can  the  owner  or  the  owner's  agent  get  possession  of  the 
flour,  only  by  paying  the  freight,  and  so  discharging  the  lien  of 
the  railroad  ?  If  a  service  has  been  distinctly  rendered  to  the 
owner,  and  he  accepts  that  service  and  holds  the  benefit  of  it, 
on  general  principles  he  must  pay  for  it.  Whether  that  rule 
would  apply  here  would  depend  upon  the  peculiar  circumstan- 
ces of  the  case.  But  if  it  would,  it  does  not  follow  that  the 
carrier  is  entitled  to  his  lien.  He  may  have  a  rightful  claim  for 
freight,  which  he  may  otherwise  enforce,  but  still  have  no  lien 
for  it  on  the  goods  transported.  If  the  lien  be  connected  with 
his  peculiar  obligation  to  carry  for  all  who  •offer,  (b)  and  his 
peculiair  responsibility  as  an  insurer  against  every  thing  but  the 
act  of  God  or  the  public  enemy,  these  three,  the  lien,  the  obliga- 
tion, and  the  responsibility,  existing  only  together,  and  in  de- 
pendence on  each  other,  then  it  would  follow  that  he  has  no 
such  lien,  unless  he  was  under  a  legal  obligation  to  carry  the 
goods  for  the  thief.  Such  an  obligation,  in  the  present  exten- 
sion of  our  internal  interchange  of  property,  and  with  the  exist- 
ing facilities  of  locomotion,  would  make  the  common  carrier 
the  most  efficient  assistant  of  the  thief.  We  cannot  doubt  that 
he  may  always  inquire  into  the  title  of  one  who  offers  him 
goods ;  that  he  must  so  inquire  if  there  be  any  facts  which 
would  excite  suspicion  in  a  man  of  ordinary  intelligence  and 
honesty ;  and  that  if  the  person  offering  the  goods  is  neither  the 


(6)  "  The  doctrine  of  lien  originated  In  titled  to  retain  them  for  his  indemnity  ; 

certain  principles  of  the  common  law,  by  thus  carriers  and  innkeepers  had,  by  the 

which  a  party,  who  was  compelled  to  re-  common  law,  a  lien  on  the  poods  intrusted 

ccive  the  goods  of  another,  was  also  en-  to  their  charge."  Smith's  Merc.  Law^  55S. 
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owner  nor  his  authorized  agent,  the  carrier  is  under  no  obliga- 
tion to  receive  and  carry  them.  And  then  again  it  follows,  that 
if  he  carries  goods  for  one  who  is  neither  the  owner  nor  his 
agent,  he  carries  what  he  was  under  no  obligation  to  carry, 
and  therefore  cannot  maintain  his  carrier's  lien  for  the  freight. 
This  conclusion  seems  to  us,  on  the  whole,  most  conformable  to 
the  prevailing  principles  df  law,  and  to  the  actual  condition  of 
the  carrier's  business  in  this  country,  and  to  the  present  weight 
of  authority,  (c) 


(c)  This  question  has  been  considerably  remedy  for  the  prcmiam  dac  for  the 
discussed  within  the  last  few  years.  Wo  carriage.  The  decision  evidently  met 
have  already  -seen  that  an  innkeei>cr  in  with  the  approval  of  Lord  Hoit,  On 
sach  a  case  has  a  lien.  See  ante,  p.  632,  the  authority  of  this  case,  the  opin- 
n.  (r).  See  also  Fitch  v.  Newberry,  1  ion  seems  generally  to  have  prevailed 
Doug.  [Mich.]  1,  where  the  court  say:  in  the  profession  and  among  text- writers, 
"  There  is  an  obvious  ground  of  distino-  that  innkeepers  and  common  carriers 
tion  between  the  cases  of  carrying  goods  stand  upoit  the  same  ground  in  this  le- 
by  a  common  carrier,  and  the  furnishing  spect. .  See  King  v,  Richards,  6  Whait. 
keeping  for  a  horse  by  an  innkeeper.  In  423.  But  several  lato  cases  seem  to  have 
the  latter  case,  it  is  equallv  for  the  benefit  established  the  contrary  doctrine,  in 
of  the  owner  to  have  liis  horse  fed  by  the  this  country  at  least,  in  accordance  with 
innkeeper,  in  whose  custody  he  is  placed,  what  we  have  stated  in  the  text.  The  first 
whether  left  by  a  thief,  or  by  himself  or  case,  since  that  of  the  Exeter  carrier,  in 
agent ;  in  either  case  food  is  necessary  for  which  this  question  has  been  directiv  con- 
the  preservation  of  his  horse,  and  the  inn-  sidcred,  is  Fitch  v.  Newberry,  1  t)oag. 
keeper  confers  a  benefit  upon  the  owner  [Mich.]  1,  alretidy  cited.  The  plaintiAs  in 
by  feeding  him.  But  can  it  bo  said  that  a  that  case,  by  their  agents,  sliipped  goods 
carrier  confers  a  benefit  on  the  owner  of  at  Port  Kent,  on  Lake  Champlain,  con- 
goods  by  carrying  them  to  a  place  where  signed  to  themselves  at  Marshall,  Midii- 
perhaps  he  never  dasigned,  and  does  not  gan,  care  of  H.  C.  &  Co.,  Detroit,  by  the 
wish  them  to  go  ?  Or,  as  in  this  caso,  is  •  New  York  and  Michigan  Line,  who  were 
the  owner  of  goods  benefited  by  having  common  carriers,  and  with  whom  they 
them  taken  and  transported  by  one  trans-  had  previously  contracted  for  the  trans- 

Eortation  line,  at  their  own  price,  when  portation  of  the  goods  to  Detroit,  and  paid 
e  had  already  hired  and  paid  another  the  freight  in  advtince.  During  their  tran- 
to  carry  them  at  a  less  price  1  *'  The  sit,  and  before  they  reached  Buffalo,  the 
first  case  in  which  the  same  question  arose,  goods  came  into  the  possession  of  carriers 
in  regard  to  a  carrier,  is  that  of  the  Exeter  doing  business  under  the  name  of  the 
carrier,  cited  by  Lonl  Holty  in  Yorkc  i*.  Mercliants'  Line,  without  the  knowledf^o 
Grenaugh,  2  Lord  Raym.  866.  There  it  or  assent  of  the  plaintiffs,  and  were  by 
appeared  that  one  A  stole  goods,  and  de-  them  transported  to  Detroit,  consigned  by 
livered  tliem  to  the  Exeter  carrier  to  bo  H.  P.  &  C.  of  Buffalo  to  the  care  of  tlM 
carried  to  Exeter.  The  right  owner  find-  defendants,  and  delivei'ed  to  the  defend- 
ing the  goods  in  the  possession  of  the  car-  ants,  who  were  personally  ignorant  of  the 
rier,  demanded  them  of  him  ;  upon  which  manner  in  whicn  they  came  into  the  pos- 
the  carrier  refused  to  deliver,  without  session  of  the  Merchants' Line,  and  of  the 
being  paid  for  the  carriage.  The  owner  contract  of  the  plaintiffs  with  the  New 
brought  trover,  and  it  was  held  that  tho  York  and  Michigan  line,  although  they, 
carrier  might  justify  detaining  tho  goods  and  also  H.  P.  &  Co.,  were  agents  for  and 
against  the  right  owner  for  tho  carriage,  part  owners  in  the  Merchants'  Line.  The 
for  when  A  brought  them  to  him,  ho  was  defendants,  being  warehouse-men %nd  for- 
obligcd  to  receive  them  and  carry  them ;  warders,  received  the  goods  and  ad^-anced 
and  therefore,  since  tlie  law  compelled  the  freight  upon  them  from  Troy,  -N.  Y., 
him  to  ciirrv  them,  it  would  give  him  a  to  Detroit.    On  demani^  of  the  goods  bv 
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It  is  settled  that  when  the  carrier  cannot  find  the  consignee, 
or  learns  that  he  is  a  swindler,  and  would  cheat  the  *consignor. 


the  plaintiffs,  the  defendants  refused  to  de-  arc  full  of  cases,  many  of  them  hard  and 
liver  them,  until  the  freight  advanced  by  distressing  cases,  where  honest  and  inno- 
them,  and  their  charges  for  receiving  ana  cent  persons  have  purchased  goods  of 
storing  the  goods,  were  paid,  claiming  a  others,  apparentiv  the  owners,  and  often 
lien  on  the  goods  for  such  freight  and  with  strong  evidence  of  ownership,  but 
charges.  The  plaintiffs  thereupon  brought  who  yet  were  not  the  ownere;  and  the  pur- 
replevin.  And  the  court  after  much  con-  chasers  have  been  obliged  to  surrender  the 
sideration,  hdd  that  the  plaintiffs  were  en-  goods  to  the  true  owners,  though  wholly 
titled  to  the  possession  of  the  goods  with-  without  remedy  for  the  money  paid, 
out  payment  to  the  defendant  of  such  There  are  other  hard  and  distressing  cases 
freight  and  charges,  and  that  the  defend-  of  advances  made  lionestly  and  fairly  by 
ants  had  no  lien  for  the  same.  This  de-  auctioneers  and  commission  merchants, 
cision  is  supported  by  the  case  of  Van  upon  a  pledge  of  goods  by  persons  appar- 
Buskirk  v.  Purrinton,  2  Hall,  561.  There  cntly  having  the  right  to  pledge,  but  who 
property  was  sold  on  a  condition,  which  in  fact  had  not  any  such  right,  and  the 
the  buyer  failed  to  comply  with,  and  pledgees  have  been  subjected  to  the  loss 
shipped  the  goods  on  board  the  defend-  of  them  by  the  claim  of  the  rightful  owner, 
ant's  vessel.  On  the  defendant's  refusal  These  are  hazards  to  which  persons  in 
to  deliver  the  goods  to  the  owner,  he  business  are  continually  exposed  by  the 
brought  trover,  and  was  allowed  to  recover  operation  of  this  universal  principle,  that 
the  value,  although  the  defendant  insisted  a  man's  property  cannot  lie  taken  from 
on  his  right  of  lien  for  the  freight.  See  him  without  his  consent.  Why  should  the 
also,  CoUman  v,  (/ollins,  2  Hall,  560.  carrier  be  exempt  from  the  operation  of 
The  same  point  arose  directly  in  the  late  this  universal  principle  ?  Why  should  not 
case  of  Robinson  v.  Baker,  5  Gush.  137,  the  principle  of  caveat  emptor  apply  to 
in  which  Fletcher,  J.,  after  reviewing  and  him?  The  reason,  and  the  only  reason 
commenting  upon  the  authorities  which  given,  is,  that  he  is  obliged  to'  receive 
we  have  cited,  says :  "  Thus  the  case  goods  to  carry,  and  should  therefore  have 
stands  upon  direct  and  express  authorities,  a  right  to  detain  the  goods  for  his  pay. 
How  does  it  stand  upon  general  princi-  But  he  is  not  bojmd  to  receive  goods  from 
pies  ?  In  the  case  of  Saltus  v.  Everett,  a  wrongdoer.  He  is  bound  only  to  receive 
20  Wend.  267,  275,  it  is  said :  *  The  uni-  goods  from  one  who  may  rightf'ully  deliver 
vcrsal  and  fundamental  principle  of  our  them  to  him,  and  he  can  look  to  the  title, 
law  of  personal  property  is,  that  no  man  as  well  as  persons  in  other  pursuits  and 
can  be  divested  of  his  property  without  situations  in  life.  Nor  is  a  carrier  bound 
his  consent,  and  consequently  that  even  to  receive  goods,  unless  the  fi-eight  or  pay 
the  honest  purchaser  under  a  defective  for  the  carriage  is  first  paid  to  him ;  and 
title  cannot  hold  against  the  true  proprie-  he  may  in  all  cases  secure  the  payment  of 
tor.'  There  is  no  case  to  be  found,  or  the  ciirriage  in  advance.  In  the  case  of 
any  reason  or  analogy  anywhere  suggested,  King  v.  Richards,  6  Whart.  418,  it  was 
in  the  books,  which  would  go  to  show  that  decided  that  a  carrier  may  defend  himself 
the  real  owner  was  concluded,  by  a  bill  of  from  a  claim  for  goods  by  the  person  who 
lading  not  given  by  himself,  but  by  some  delivered  them  to  him,  on  the  ground  that 
third  person,  en"oneously  or  fraudulently,  the  bailor  was  not  the  true  owner,  and 
If  the  owner  loses  his  property,  or  is  robbed  therefore  not  entitled  to  the  goods.  The 
of  it,  or  it  is  sold  or  pledged  without  his  common  carrier  is  rc.sponsil)le  for  the 
consent,  by  one  who  has  only  a  temporary  wrong  delivery  of  goods,  though  inno- 
riglit  to  its*  use,  by  hiring  or  otherwise,  or  cently  done,  upon  a  forged  order.  Why 
a  qualified  possession  of  it  for  a  specific  should  not  his  obligation  to  receive  goods 
purpose,  as  for  transportation,  or  for  work  exempt  him  from  the  necessity  of  deter- 
to  be  done  upon  it,  the  owner  can  follow  mining  the  right  of  the  person  to  whom 
and  reclaim  it  in  the  possession  of  any  per-  he  delivers  the  goods,  as  well  as  from 
son,  however  innocent.  Upon  this  settled  the  necessity  of  determining  the  right  of 
and  universal  principle,  that  no  man's  the  persons  from  whom  he  receives  the 
property  can  be  taken  from  him  without  goods  ?  " 
nis  consent,  express  or  implied,  the  books 
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he  is  bound  to  protect  the  owner  and  consignor,  and  for  that 
purpose  to  hold  the  goods,  or  store  them  in  some  proper  way 
for  his  use.  (d) 

The  carrier  may  also  be  a  factor  to  sell  for  the  owner ;  and 
this  by  express  instructions,  or  by  usage  of  trade,  (e)  When 
this  is  the  case,  after  the  carrier  has  transported  the  goods,  and 
is  engaged  in  his  duty  as  factor  for  sale,  he  is  responsible  only 
as  factor,  or  for  his  negligence  or  default,  and  not  as  carrier. 
But  after  he  has  sold  the  property,  and  has  received  the  price 
which  he  is  to  return  to  the  owner,  his  responsibility  as  a  car- 
rier revives,  and  in  that  capacity  he  is  liable  for  any  loss  of  the 
money.  (/) 


{d)  Stephenson  v.  Hart,  4  Bing.  476 ;  earner  reattached.    The  rctum    of  the 

Dnffr.  Budd,  3  Br.  &  Bing.  177.  proceeds  by  the  same  vessel  is  within  the 

(e)    Stone  v.  Waitt,  31    Maine,  409 ;  scope  of  the  receipt  and  of  the  osage  of 

Williams  v.  Nichols,  13  Wend.  58;  The  trade,  as  proved,  and  the  freight  paid  may 

Waldo,  Davies,  161.  be  deemed  to  have  been  fixed  with  a  view 

( / )  Thus,  where  the  owners  of  a  steam-  to  the  whole  course  of  the  trade,  embracing 
boat,  which  ran  upon  the  Ohio  River,  took  a  reward  for  all  the  duties  of  tiansporta- 
produce  to  be  carried  and  sold  by  them  tion,  sale,  and  return.  If  the  defendant^ 
for  a  certain  freight,  and  were  bringing  instead  of  bringing  the  money  home  in 
back  in  the  same  vessel  the  money  wnicS  their  own  vessel,  had  sent  it  on  freight  by 
they  obtained  on  the  sale  of  the  produce,  another,  there  would  have  been  to  the 
when  the  vessel  and  the  money  were  acci-  plaintiffs  the  responsibility  of  a  carrier, 
dentaUv  consumed  by  tire;  it  was  held  and  there  ought  not  to  be  less  if  they  choM 
that  under  the  usage  pf  trade  in  the  west-  to  bring  it  themselves.  If  the}' had'mixed 
em  waters,  they  were  acting  as  common  the  money  with  their  own,  they  would 
carriers  in  going,  as  factors  in  selling  the  have  no  excuse  for  non-payment.  The 
produce,  and  as  common  carriers  in  bring-  defendants  can  be  relieved  from  responsi- 
ing  back  the  money,  and  were  liable  for  bility  only  by  holding  that  the  character  of 
its  loss,  notwithstanding  the  accident,  carrier  never  existed  between  these  parlies 
Harrington  v.  McShane,  2  Watts,  443.  at  all,  or  that  if  it  existed,  on  the  descend- 
And  per  Sergeant,  J. :  "  The  question  of  ing  voyage,  it  ceased  at  its  terminadoo, 
the  defendant's  responsibility  in  the  pres-  and  that  of  factor  began  and  continued 
ent  case  depends  on  the  character  in  which  during  the  ascending  voyage.  But  if  the 
they  held  this  money  when  the  loss  oc-  defendants  bring  back  in  the  same  vessel 
curred.  If  they  were  merely  factors  they  other  property,  the  proceeds  of  the  ship- 
are  not  responsible ;  if  they  were  carriers,  ment,  whether  specific  money  or  goods, 
the  rcvcrse  must  be  the  case.  Had  the  they  do  so  as  carriers,  and  not  merdy  as 
flour  been  lost  in  the  descending  voyage,  factors."  So  where  a  roaster  of  a  vessel, 
by  a  similar  accident,  there  could  be  no  employed  in  the  transportation  of  goods 
doubt  whatever  of  the  defendant's  liability;  between  the  cities  of  Albany  and  New 
they  were  certainly  transporting  it  in  the  York,  received  on  board  a  quantitv  of 
character  of  carriers.  On  their  arrival  at  flour  to  be  carried  to  New  York,  and  tKere 
the  port  of  destination,  and  landing  the  sold  in  the  usual  course  of  such  business 
flour  there,  this  character  ceased,  and  the  for  the  ordinary  freight ;  and  the  flour  was 
duty  of  factor  commenced.  When  the  sold  by  the  master  at  New  Yoii  for  cash, 
flour  was  sold,  and  the  specific  money,  the  and  while  the  vessel  w&s  lying  at  the  dock, 
proceeds  of  sale,  separated  from  other  the  cabin  was  broken  open  and  the  money 
moneys  in  the  defendants'  hands,  and  set  stolen  out  of  the  master^s  trunk  while  be 
apart  Yor  the  plaintiffs,  was  on  its  return  and  the  crew  were  absent ;  it  was  heUHhat 
to  them  by  the  same  boat,  the  character  of  the  owners  of  the  vessel  were  answerable 
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The  common  principles  of  agency  apply  to  the  carrier ;  he  is 
liable  for  the  acts  of  those  whom  he  employs  and  *authorizes  to 
act  for  him.  But  a  party  may  contract  with  the  servant  alone, 
and  then  can  hold  him  only.  (§•) 

The  question,  when  the  carrier  is  liable  beyond  his  own  route, 
has  been  recently  much  considered,  and  is  not  yet  quite  settled. 
If  carriers  for  different  routes,  which  connect  together,  associate 
for  the  purpose  of  carrying  parcels  through  the  whole  line,  and 
share  the  profits,  they  ai^  undoubtedly  partners,  and  each  is 
liable  in  sdlido  for  the  loss  or  injury  of  goods  which  he  under- 
takes to  carry,  in  whatever  part  of  the  line  it  may.  have  hap- 
pened. (A)     If  the  carriers  be  not  so  distinctly  assdciated,  but 


for  the  money  to  the  shippers  of  the  floor,  to  the  employment,  and  in  the  usual  and 

though  no  commissions,  or  a  distinct  com-  ordinary  course  of  the  business,  to  bring: 

f>ensation,  beyond  the  freight,  were  al-  back  the  money  when  the  cargo  is  sold 
owed  for  the  sale  of  the  goods  and  bring-  for  cash.  The  freight  of  the  cargo  is  the 
ing  back  tlic  money,  such  being  the  duty  compensation  for  the  whole  ;  it  is  one  en- 
of  the  master,  in  the  usual  course  of  the  tire  concern.  And  the  suit  may  be  brought 
employment,  where  no  special  instructions  against  the  owners  of  the  vessel.  The 
were  given.  Kemp  v.  Coughtry,  11  master  is  considered  their  agent  or  servant, 
Johns.  107.  And,  ;>«; cuna/n ;  "Had  the  and  they  are  responsible  for  the  faithful 
property  which  was  put  on  board  this  discharge  of  his  trust."  See  also,  Taylor 
vessel  for  transportation  been  stolen  be-  v.  Wells,  3  Watts,  65 ;  Emery  v.  Hcrsey, 
fore  it  was  converted  into  money,  there  4  Grccnl.  407. — It  should  be  observed, 
could  1x5  no  doubt  the  defendants  would  however,  that  Mr,  Justice  Story  has  made 
liave  been  responsible.  But  the  character  some  strictures  upon  the  case  of  Kemp  v. 
of  common  carrier  does  not  cease  upon  Coughtry,  for  which  see. Story  on  Bailm. 
the  sale  of  the  property.  According  to  ^§  547,  548. 
the  testimony  in  this  case,  the  sale  of  the  (g)  See  ante^  p.  656,  n.  (A), 
goods  and  return  of  the  proceeds  to  the  (h)  Thus,  where  A  and  B  were  jointly 
owner  is  a  part  of  the  duty  attached  to  the  interested  in  the  profits  of  a  common 
employment,  where  no  special  instructions  stage-wagon,  but,  by  a  private  agreement 
are  given.  The  contract  between  the  between  themselves,  each  undertook  thb 
parties  i.s  entire,  and  is  not  fulfilled  on  the  conducting  and  management  of  the  wagon, 
part  of  the  carrier  until  he  has  complied  with  his  own  drivers  and  horses,  for  speci- 
with  iiis  orders,  or  has  accounted  with  the  fled  distances  ;  it  was  hddy  notwithstand- 
owner  for  the  jiroceeds,  or  brought  him-  ing  this  private  agreement,  that  they  were 
self  within  one  of  the  excepted  case«.  jointly  responsible  to  third  persons  for  the 
The  sale  in  this  case  was  actually  made,  negligence  of  their  drivers  throughout  the 
and  the  money  received  ;  and  had  it  been  whole  distance.  Waland  v.  Klkins,  1 
invested  in  other  property,  to  bo  trans-  Stark.  272,  S.  C.  nom.  Weyland  w  El- 
ported  from  New  York  to  Albany,  there  kins.  Holt,  N.  T.  227.  See  also,  Fromont 
would  Ikj  no  question  but  the  character  of  v.  Coupland,  2  Bing.  170;  Helsby  r. 
common  can-ier  would  have  continued.  Mears,  5  B.  &  C.  504.  So  where  an  asso- 
It  can  make  no  difference  whetlier  the  ciation  was  formed  between  shippers  on 
return  cargo  is  in  money  or  goods.  A  Lake  Ontario,  and  the  owners  of  canal 
person  may  be  a  common  carrier  of  money,  boats  on  the  Erie  Canal,  for  the  transpor- 
as  well  as  of  other  property.  Carth.  485.  tation  of  goods  and  merchandise  between 
Although  no  commission  or  distinct  com-  the  city  of  New  York  and  the  ports  and 
pcnsation  was  to  Iks  received  upon  the  places  on  Lake  Ontario  and  the  River  St. 
money,  yet  according  to  the  evidence,  it  Lawrence,  and  a  contract  was  entered  into 
appears  to  be  a  part  of  the  duty  attached  by  the  agent  of  such  association,  for  the 
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are  so  far  connected  that  they  undertake,  or  authorize  the  public 
to  suppose  that  they  undertake,  for  the  whole  line,  they  should 
be  responsible  as  before,  (t)  But  undoubtedly  a  carrier  may 
receive  a  parcel  to  carry  as  far  as  he  goes,  and  then  to  send  it 
farther  by  another  carrier.  And  where  this  is  clearly  the  case, 
his  responsibilities  as  carrier  and  as  forwarder  are  entirely  dis- 
tinct, (j)  The  difficulty  is  in  determining  between  these  cases ; 
the  weight  of  authority  until  recently  seemed  to  be  in  favor  of 
the  rule,  that  a  carrier  who  knowdngly.received  a  parcel  directed 
or  consigned  to  any  particular  place,  undertook  to  carry  it  there 
himself,  unless  he  made  known  a  different  purpose  and  under- 
taking *to  the* owner.  This  is  perhaps  still  the  English  doctrine. 
But  recent  American  decisions  have  importantly  qualified,  if 
they  have  not  overthrown,  the  English  authorities.  •The  pre- 
vailing rule  in  this  country  may  now  be  said  to  cast  upon  the 
carrier  no  responsibility  as  a  carrier  beyond  his  own  route,  (re- 
quiring, of  course,  due  care  in  forwarding  the  parcel,)  unless  the 
usage  of  the  business,  or  of  the  carrier,  or  his  conduct  or  lan- 
guage, shows  that  he  takes  the  parcel,  as  carrier^  for  the  whole 
route.  (A:)  And  his  receipt  of  payment  for  the  whole  route, 
would  be  evidence  going  far   to    prove  such   undertaking.  (/) 

traTis]x)rtation  of 'goods  from  tho  city  of  joined  that  of  the  North  Union  Railway. 

New  York  to  Ogdensburg,  on  the  ^ivcr  Tho  plfuntiff,  a  stone   mo^on,  living  at 

St.  Lawrence,  and  the  goods  were  lost  on  Lancaster,  had  gone  into  Derbyshire  in 

Lake  Ontario  ;  it  was  heidf  that  all  tlio  search  of  work,  leaving  his  box  of  tools  to 

defendants  were  answerable  for  the  loss,  be  sent  after  him.     His  mother  according- 

althouirh  some  of  them  'had  no  interest  in  Ij  took  tlie  box  to  the  railway  station  at 

the  ves><cl  navigating  the  lake,  in  which  Lancaster,  directed  to  the  plaintiff  at  a 

the  goods  were  shipped.      Fairchild  v.  place  beyond  Preston,  in  Derbyshire,  and 

Sloctiin,  19  Wend.  329,  7  Hill,  292.  requested  the  clerk  at  the  station  to  book 

(/)   Weed  t'.  The  S.  &  S.  Railroad  Co.,  it.     She  offered  to  pay  the  carriage  in  ad- 

19  Wend.  534.  vance  for  the  whole  distance,  bnt  was  told 

( /)  Garside  v.  Trent  &  Mersey  Navi-  by  the  clerk  that  it  had  better  be  paid  at 

'gation  Co.,  4  T.  R.  581  ;  Ackloy  v.  Kel-  the  place  of  delivery.    It  appeared  that 

logg,  8  Cow.  223.  the  box  arrived  sixfefy  at  Preston,  bot  was 

{k)  The  leading  English  case  upon  this  lost  after  it  was  despatched  from  thence 

point  is  Muscliamp  v.  The  L.  &  P.  June-  by  the  North  Union  Railway.     The  plain- 

tion  Hail  way  Co.,  8  M.  &  W.  421.    The  tiff  brought  this  action  to  recover  for  the 

defendants   were  the   proprietors  of  the  loss  of  the  box.    Bolfey  B.,  Iwjfore  whom 

iLancastcr  and  Preston  Junction  Railway,  the  case  was  tried,  stated  to  the  jury,  in 

and  carried  on  business  on  their  line  bo-  summing  up,  that  where  a  common  carrier 

>twcen  Lancaster  and  Preston,  as  common  takes  into  his  caro  a  parcel  directed  to  a 

carriei^.     At  Preston,  the  defendants'  line  particular  place,  and  does  not  by  positive 

(/)  See  preceding  note ;  and  especially    plain  Transportation  Company,  23  Verm. 
iFarrners  and  Mechanics  Bank  v,  Cham-    186,  209. 
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How  far  the  carrier  can  lessen  his  responsibility  by  his  own 
acts,  and  especially  by  notices  defining  or  entirely  Withdrawing 

agFeemcQt  limit  his  responsibility  to  apart  draw,  that  the  wholo  was  ono  contract,  as 
only  of  the  distance,  that  is  prima  facie  the  contrary  ?    I  hartlly  tliink  they  would 
evidence  of  an  undertaking  to  carry  the  bo  likely  to  infer  so  elaborate  a  contract 
parcel  to  the  place  to  which  it  is  directed ;  as  that  which  the  defendants^  counsel  sug-. 
and  that  the  same  rule  applied,  although  gest,  namely,  that  as  the  line  of  the  de- 
that  place  were  beyond  the  limits  within  fendiints'  railway  terminates  at  Preston, 
which  he  in  general  professed  to  carry  on  it  is  to  be  presumed  that  the  plaintiff,  who 
his  trade  of  a  carrier.    On  a  motion  for  a  intrusted  tne  goods  to  them,  made  it  part 
new  trial,  the  Court  of  Exchequer  held  of  his  bargain  that  they  should  employ  for 
the  instruction  to  bo  ^orrcct.     Lord  Abin-  him  a  fresh  agent  both  at  that  place  and 
gar  said  :  ''It  is  admitted  by  the  defend-  at  every  subsequent  change  of  railway  or 
ants'  counsel,  that  the  defendants'  contract  conveyance,  and  on  each  shifting  of  the 
to  do  something  more  with  the  parcel  than  goods  give  such  a  document  to  the  new 
merely  to  carry  it  to  Preston ;  they  say  agent  as  should  render  him  responsible, 
the  engaj^ement  is  to  carry  to  Preston,  and  Suppose  the  owner  of  goods  sent  under 
there  to  deliver  it  to  an  agent,  who  is  to  such  circumstances,  when  ho  finds  thev 
carry  it  further,  who  is  aftenvards  to  be  #o  not  come  to  hand,  comes  to  the  rail- 
replaced  by  another,  and  so  on  until  the  way  office  and  makes  a  complaint,  then, 
end  of  the  journey.    Now  that  is  a  very  if  tne  defendants'  ai^ument  in  this  case  be 
elaborate  kind  of  contnict ;  it  is  in  s.ub-  well  founded,  unless  the  railway  company 
stance  gi\ing  to  the  carriers  a  general  refuse  to  supply  him  with  the  name  of  the 
power,  along  the  whole  line  of  route,  to  new  agent,  they  break  their  contract.     It 
make  at  their  pleasure  fresh  contracts,  is  trde  that,  practically,  it  might  make  no 
which  shall  be  binding  upon  the  principal  great  difference  to  the  proprietor  of  the 
who  employed  them.     But  if,  as  it  is  ad-  goods  which  was  the  real  contract,  if  their 
mitted  on  both  sides,  it  is  clear  that  some-  not  immediately  furnishing  him  wjth  a 
thing  more  was  meant  to  be  done  by  the  name  would  entitle  him  to  bring  an  action 
defendants,  than  carrying  as  far  as  Prcs-  against  tliem.    Bftt  the  question  is,  why 
ton,  is  it  not  for  the  juiy  to  say  what  is  should  the  jury  infer  one  of  these  contracts 
the  contract,  and  how  much  more  was  un-  railier  than  the  other  ?     Which  of  the  two 
dertaken  to  be  done  by  them  1    Now,  it  is  the  most  natural,  the  most  usual,  the 
certainly  might  be  true  that  the  contract  most  probabh;  ?     Besides,   the  carriage- 
betweeii  these  parties  was  such  as  that  money  being  in  this  case  one  undivided 
suggested  by  the  counsel  for  the  defend-  sum,  rather  supports  the  inference   that 
ants  ;  but  other  views  of  the  case  may  bo  although  these  carriers  carry  only  a  ccr- 
suggestcd   quite  as  probable  ;  such,  for  tain  distance  with  their  own  vehicles,  they 
instance,  ns  that  these  railway  companies,  make  subordinate  contracts  with  the  other 
though  separate  in  themselves,  are  in  the  carriers,  and  are  partners  inter  se  tis  to  the 
habit,  for  their  own  advantage,  of  making  carriage-money  ;  a  fact  of  which  the  owner 
contracts,  of  which  this  was  one,  to  con-  of  the  goods  could  know  nothing,  as  he 
vcy  goods  along  the  wholo  line,  to  the  only  pays  the  one  entire  sum  at  the  end  of 
ultimate   terminus,   each  of  them   being  the  journey,  which  they  aftcnvai*ds  divide 
agents  of  the  other  to  carry  them  forward,  as  they  please.     Not  only,  therefore,   is 
and  each  receiving  its  share  of  the  prof-  there  some  evidence  of  this  being  the  na- 
its  from  the  last.     The  fact  that,  accord-  ture  of  the  contract,  but  it  is  the  mo'st 
ing  to  the  agreement  proved,   the  car-  likely  contract  under  the  circumstimccs ; 
riago  was  to  be  paid  at  the  end  of  the  for  it  is  admitted  that  the  defendants  un- 
journey,  rather  confirms  the  notion  that  dertook  to  do  more  than  simply  to  carry 
the  persons  who  were  to  carry  the  goods  the  goods  from  Lancaster    to   Preston, 
'from   Preston  to  their  final  destination  The  whole  matter  is  therefore  a  question 
were  under  the  control  of  the  defendants,  for  the  jury,  to  determine  what  the  con- 
who  consequently  exercised  some  influ-  tract  was,  on  the  evidence  before  them.  .  .  . 
enco  and  agency  l)eyond  the  immediate  In  cases  like  the  present,  particular  cir- 
terminus  of  their  own  railway.    Is  it  not,  cumstanccs  might  no  doubt  be  adduced 
then,  a  question  for  the  jury  to  say  what  to  rebut  the  inference  which  prima  facie 
the  nature  of  this  contract  was;  and  is  it  must  be  made  of  the  defendants'  having 
not  as  reasonable  an  inference  for  them  to  undertaken  to  carry  the  goods  the  whole 
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bis  liability,  has  been  much  disputed.      As  much  the  greater 
part  of  the  cases  in  which  this  question  occurs,  or  is  lilcely  to 

way.    The  taking  charge  of  the  parcel  is  show  that  their  rcsponsibilitj  has  deter- 
not  put  as  conclusiue  evidence  of  the  con-  mined.      Their   not    having   taken    the 
tract  sued  on  by  the  plaintiff;  it  is  only  amount  of  the  carriage  is  immaterial,  and 
prima  fivcie  evidence  of  it ;  and  it  is  useful  is  explained  by  the  fact  of  their  not  kiiow> 
and  reasonable  for  the  benefit  of  the  public  ing  what  that  amount  would  be.     Cbevins 
that  it  'should  bo  so  considercd.    It  is  appears  to  have  been  the  agent  of  the  de^ 
better  that  those  who  undertake  the  car-  fendants  ;  he  receives  the  parcel  to  carry 
rirtge  of  parcels,  for  their  mutual  benefit,  it  to  Cardiff,  and  makes  out  an  invoice'* 
should  arrange  matters  of  this  kind  itUer  which  the  dcfcndants^ave  refused  to  pro- 
se, and  should  be  taken  each  to  have  made  duce.    Now,  putting  these  circumstances 
the  others  their  agents  to  carry  forward."  together,  there  is  abundant  evidence  that 
This  case  is  fully  approved  and  confirmed  they  contracted  to  carry  the  package  to 
by  the  late  case  of  Watson  v.  The  A.,  N.,  Cardiff,  and  thev  were  guilty  of  ne^igcnce 
&  B.  Railwav  Co.,  3  E.  L.  &  E.  497,  in  in   detaining  it  at  Bristol."      And  per 
the  Queen's  Bench.     That  was  an  action  Erk^  J. :  *'  The  first  question  is,  whether 
for  the  recovery  of  damages  sustained  by  there  is  any  evidence  of  the  defendants 
the  plaintiff,  by  reason  of  the  non-deliverj^  having  contracted :  and  I  think  the  person 
in  proper  time,  of  plans  and  models  sent  to  whom  the  package  was  delivered  moss 
by»him  from  Grantham  to  Cardiff.     The  be  taken  to  be  the  agent  of  the  company. 
defendants*  railway  extended  only  as  far  Then,  having  received  a  parcel  to  be  con- 
as  Nottingham,  where  it  was  joined  by  veyed  to  Cardiff,  when  their  line  only  ex- 
another  railway,  which  was  continued  to  tends  to  Nottingham,  do  they  make  t'hem- 
Bristol.    It  appeared  that  a  person  of  the  selves  liable  for  its  carriage  beyond,  their 
name  of  Chevins  had  been  appointed  by  own  line  ?    This  question  was 'much  con- 
the  defendants  as  their  station-master  at  sidered  in  Muschamp  v.  The  Lancaster 
Grantham,  to  receive  and  deliver  parcels  and  Preston  Junction  Railwav  Co.,  and  I 
to  bo  sent  by  the  railway  from  that  place,  think  it  was  there  properly  decided,  that 
and  that  in  such  capacity  he  had  received  where  goods  are  received  at  one  terminoi; 
the  package  in   question,  which  was  di-  for  conveyance  to  another,  the  company 
rccted  to  Cardiff;  and  there  was  some  are  answerable  for  all  the  intermediate 
evidence  to  show  that  Chevins  had  told  termini,  and  the  receipt  of  such  goods  is 
the  plaintiff  that  the  package  would  aiTive  prima  facie  evidence  of  such  liability." 
at  Cardiff  in  time.    The  station-master  The  same  doctrine  was  dcclarenl  by  the 
had  said,  when  the  package  was  delivered  Supreme  Court  of  New  York,  ui  the' case 
to  him,  that  he  could  receive  payment  for  of  St.  John  v.  Van  Sautvoord,  25  Wend. 
it  only  so  far  as  Nottingham,  as  he  had  660.    But  their  judgment  in  that  case  wi£ 
no  rates  of  payment  beyond  ;  and  there-  reversed  by  the  Court  for  the  Correction 
upon  the  word's  on  the  package,  **  paid  to  of  EiTors.     See  6  Hill,  157.    The  English 
Bristol,"  were    erased,  and    the  words,  rule  is  said  also  to  have  been  adopted  in 
"  paid   to   Nottingham,"  substituted    by  Bennett  v.  Filyaw,  1  Florida,  403.   -See 
Chevins,  but  this  was  done  without  the  Ang.    Com.    Car.    100.      A   somew'hat 
knowledge  of  the  plaintiff,  and  the  original  similar  question  arose  in  the  late  case  of 
direction  was  left  on  the  package,  which,  Wilcox  v.  Parmelee,  3  Sandf.  610.     There 
hying  detained  at  Bristol,  did  not  arrive  at  the  plaintiff  purchased  in  the  city  of  New 
Cardiff  in  due  time.    The  court /<eW  that  York  a  quantity  of  merchandij»e,  which 
the  defendants  were  liable.     Patteson^  J.,  the  defendant  undertook  to  forward  from 
said  :   "  The  case  of  Muschamp  v.  The  thence  to  Fairport,  Ohio,   by  a  written 
Lancav«itcr  and  Preston  Junction  Railway  agreement,  for  fifty  cents  by  vessel,  and 
Co.,  is  directly  in  point;  and  if  carriei*s  sixty-five  cents  per   100  lbs.  by  steam, 
receive  a  package  to  carry  to  a  particular  Those  goods  marked  "  steam,"  to  go  by 
place,  whether  they  themselves  carry  it  ail  steam,  all  other  goods  "  to  be  shipped  by 
the  way  or  not,  th€y  must  be  said  to  have  Yes.sel  •  from    Buffalo."      Certain    good's 
the  coil vcying  of  it  to  the  end  of  the  jour-  were  marked  to  go  by  steam,  but  tliey 
ney,  and  the  other  parties  to  whom  they  were  sent  forward  from  Buffalo  in  a  sail- 
may  hand  it  over  are  tlieir  agents.     We  ing  vessel,  and  were  lost  in  a  gale  on  Lake 
must  adhere  to  this  principle,  and  the  Erie.     It    appeared    that  the  defendant 
company  are  clearly  liable,  unless  the  facts  owned  a  line  of  boats  on  the  canal  be- 
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occur,  is  in  relation  to  the  property  of  passengers,  we  will  con- 
sider this  question  under  our  next  topic. 

tween  Albany  and  Buffalo,  but  that  may  be  fairly  considered  equivalent  to  an 
he  had  no  vessels  on  Lake  Erie,  undertaking  to  be  responsible  throughout 
Hddf  that  the  defendant,  by  the  terms  the  entire  route.  The  case  of  Bennett  v, 
of  his  contract,  was  a  common  car-  Filyaw,  1  Florida,  403,  is  referred  to  in 
rier,  from  New  York  to  Fairport,  and  not  Angell  on  Carriers,  §  95,  note  1,  as  favor- 
merely  on  the  canal ;  and  that  he  was  ing  this  view  of  the  subject.  The  rule 
liable  for  the  loss.  —  The  English  rule  is  laid  down  in  Garside  v,  Trent  &  Mersey 
condemned  in  very  strong  terms  by  Mr.  Nav.  Co.,  4  T.  R.  581 ,  that  each  carrier, 
Justice  RedfieJdj  in  the  case  of  Farmers'  &  in  the  absence  of  special  contract,  is  only 
Mechanics'  Bank  v.  Champlain  Transpor-  liable  for  the  extent  of  his  own  route,  and 
tation  Co.,  23  Verm.  186, 209.  In  speak-  the  safe  storage  and  delivery  to  the  next 
ing  of  the  obligation  of  the  carrier  to  make  carrier,  is  undoubtedly  the  better,  the 
a  pereonal  delivery,  the  learned  judge  more  just  and  rational,  and  the  more 
says :  '*  There  has  been  an  attempt  to  ^nerally  recognized  rule  upon  the  sub- 
push  one  department  of  the  law  or  car-  ject.  Ackley  v.  Kellogg,  8  Cow.  223. 
riers  into  an  absurd  extreme,  as  it  seems  This  is  the  case  of  goods  carried  by  water 
to  us,  by  a  misapplication  of  this* rule  of  from  New  York  to  Troy,  to  be  put  on 
the  carrier  being  bound  to  make  a  personal  board  a  canal  boat  at  that  place,  and  for- 
delivery.  That  is,  by  holding  the  first  warded  to  the  northj  and  the  goods  were 
carrier,  upon  a  route  consisting  of  a  sue-  lost,  by  the  upsetting  of  the  canal  boat, 
cession  of  carriers,  liable  for  the  safe  de-  and  the  defendants  were  held  not  liable 
livery  of  all  articles  at  their  ultimate  des-  for  the  loss  beyond  their  own  route.  The 
tination.  Muschamp  7;.  The  L.  &  P.  cases  all  seem  to  regard  this  as  the  gen- 
Railway  Co.,  8  M.  &  W.  421,  is  the  only  eral  rule  upon  this  subject,  with  the  ex- 
English  case  much  relied  upon  in  favor  of  ception  of  tnose  above  referred  to  ;  one  of 
any  such  proposition,  and  that  case  is,  by  which  (8  M.  &  W.  421,)  considers.it 
the  court,  put  upon  the  ground  of  the  par-  chiefly  a  matter  of  fact,  to  be  determined 
ticular  contract  in  the  case  ;  and  also,  that  by  the  jury  as  to  the  extent  of  the  under- 
'All  convenience  is '  in  favor  of  such  a  taking;  one,  (25  Wend.  660,)  has  been 
rule,  '  and  there  is  no  authority  against  it,'  disregarded  by  this  court,  and  reversed  by 
«  said  by  Baron  Rolfe,  in  giving  judgment,  their  own  Court  of  Errors,  (6  Hill,  158) ; 
St.  John  r.  Van  Santvoord,  25  wend,  one,  (19  Wend.  534,)  is  the  case  of  ticket- 
660,  assumed  similar  ground.  But  this  ing  through,  upon  connected  lines ;  and 
court,  in  this  same  case,  (16  Verm.  52,)  one,  (1  Florida,  403,)  I  Iiave  not  seen." 
did  not  consider  tliat  decision  as  sound  And  in  Nutting  v.  Conn.  River  R.  R. 
law,  or  good  sense ;  and  it  has  since  been  Co.,  1  Gray,  502,  it  was  held  that  a 
reversed  in  the  Court  of  Errors,  Van  railroad  corporation,  receiving  goods  for 
Santvoord  v.  St.  John,  6  Hill,  158,  and  transportation  to  a  place,  situated  beyond 
this  last  decision  is  expressly  recognized  the  line  of  their  road,  on  another  railroad, 
by  this  court,  18  Verm.  131.  Weed  v,  which  connects  with  theirs,  but  with  the 
Schenect.  &  Sar.  Railroad  Co.,  19  Wend,  proprietors  of  which  they  have  no  connec- 
534,  is  considered  by  jinany  as  having  tion  in  business,  and  taking  pay  for  the 
adopted  the  same  view  of  the  subject,  transportation  over  their  own  road  only. 
But  that  case  is  readily  reconciled  with  is  not  liable,  in  the  absence  of  any  special 
the  general  rule  upon  this  subject,  that  contract,  for  the  loss  of  the  goods,  aft^ 
each  carrier  is  only  bound  to  the  end  of  their  delivery  to  the  proprietors  of  the 
his  own  route,  and  for  a  delivery  to  the  other  railroad.  And  Jfefcci//)  J.,  deliver- 
next  carrier,  by  the  consideration  that  in  ing  the  opinion  of  the  court,  said  :  "  On 
this  case  there  was  a  kind  of  partnership  the  facts  of  this  case,  we  are  of  opinion 
connection  between  the  first  company  and  that  there  must  be  judgment  for  the  de- 
the  other  companies,  constituting  the  en-  fendants.  Springfield  is  the  southern  ter- 
tirc  route,  and  also  that  the  first  carriers  minus  of  their  rood  ;  and  no  connection  in 
took  pay  and  gave  a  ticket  through,  which  business  is  shown  between  them  and  any 
is  most  relied  upon  by  the  court.  But  other  railroad  company.  When  they 
see  opinion  of  Walworih,  Ch.,  in  Van  carry  goods  that  are  destined  beyond  that 
Santvoord  v.  St.  John,  6  Hill,  158.  And  terminus,  they  take  pay  only  for  the  trans- 
in  such  cases,  where  the  first  company  portation  over  their  own  road.  What, 
gives  a  ticket  and  takes  pay  through,  it  then,  is  the  obligation  imposed  on  them 

[717] 


-690  THE  LAW   OP  CONTRACTS.  [BOOK  IIL 


SECTION    XIII. 

COMMON  CARRIERS  OF  PASSENGERS. 

The  carrier  of  passengers  is  not  liable  for  them  in  the  same 
way  in  which  the  carrier  of  goods  is  liable.  The  rule,  tJie  ex- 
ception, the  limitation  of  the  exception  and  reason  of  it,  are  now 
all  perfectly  well  settled.  By  the  general  rule,  the  liability  of 
the  common  carrier  does  not  depend  upon  his  negligence,  be- 
cause he  insures  the  owners  of  all  the  goods  he  carries  against 
all  loss  or  injury  that  does  not  come  from  the  act  of  God  or  the 

by  law,  in  the  absence  of  any  special  con-  cannot  concur  in  Uiat  view  of  the  law ; 
tract  by  them,  when  they  receive  ^oods  at  and  we  are  sustained,  in  oar  dissent  from 
their  depot  in  Northampton,  which  are  it,  by  the  Court  of  Errors  in  New  York, 
marked  with  the  names  of  consignees  in  and  by  the  Supremo  Courts  of  Vermont 
the  city  of  New  York  1  In  our  judgment,  and  Connecticut.  Van  Santroord  t\  St. 
that  obligation  is  nothing  more  than  to  John,  6  Hill,  157;  Fanners'  &  Mechanics' 
transport  the  goods  safely  to  the  end  of  Bank  v.  Champlain  Transportation  Co.. 
their  road,  and  there  deliver  them  to  the  18  Verm.  140,  and  23  Verm.  209  ;  Hood 
proper  carriers,  to  be  forwarded  towards  v.  New  York  &  New  Haven  Railroad,  22 
their  ultimate  destination.  This  the  de-  Conn.  I.  In  these  cases,  the  decision  in 
fendants  did,  in  the  present  case,  and  in  Weed  v,  Saratoga  &  Schenectady  Rail- 
so  doing,  performed  their  full  legal  duty,  road,  19  Wend.  534,  (which  was  cited  by 
If  they  can  be  held  liable  for  a  loss  that  the  present  plaintiff's  counsel,)  was  sai^ 
happens  on  any  itulroad  besides  their  own,  to  be  distinguishable  from  such  a  case  as 
we  know  not  what  is  the  limit  of  their  this,  and  to  be  reconcilable  with  the  rule, 
liability.  If  they  are  liable  in  this  case,  that  each  carrier  is  bound  only  to  the  end 
we  do  not  see  why  they  would  not  also  be  of  his  route,  unless  he  makes  a  spe^rial 
liable  if  the  boxes  had  been  marked  for  contract  that  binds  him  further."  See 
consignees  in  Chicago,  and  had  been  lost  also  on  this  subject,  Fowles  t*.  Great  Wesi- 
between  that  place  and  Detroit,  on  a  road  em  Railway  Co.,  16  E.  L.  &  £.  531  ; 
with  which  they  had  no  more  connection  Scotthom  v.  South  Staffordshire  Railway 
than  they  have  with  any  railroad  in  Co.,  18  id.  553 ;  Wilson  v.  York,  New- 
Europe The  plaintiff's  counsel  relied  castle,  &  Berwick  Railway  Co.,  id.  557 ; 

on  the  case  of  Muschamp  t;.  Lancaster  &  Walker  v.  York  &  North  Midland  Railway 

Preston  Jutiction  Railway,  8  M.  &  W.  Co.,  22  id.  315 ;  Hellaby  v.  Weaver,  17 

421,  in  which  it  was  decided  by  the  Court  Law  Times  Reps.    In  the  case  of  Hood 

of  Exchequer,  that  when  a  railway  com-  v.  New  York  &  New  Haven  Railroad  Co., 

pany  take  into  their  caro  a  parcel  directed  22  Conn.  I,  S.  C.  id.  502,  it  was  held  that 

to  a  particular  place,  and  do  not  by  posi-  the  corporate  power  of  a  raibx>ad  did  not 

tive  agreement  limit  their  responsibility  to  extend  to  a  contract  for  the  carriage  of  a 

a  part  only  of  the  distance,  that  is  prima  person  by  staging  beyond  their  own  length 

facie  evidence  of  an  undertaking  to  carry  of  road,  and  that  the  fact  that  they  had 

the  parcel  to  the  place  to  which  it  is  di-  been  for  a  long  time  in  the  habit  of 'mak- 

rected,  although  tliat  place  be  beyond  the  ing  and  executing  such  contracts,  could 

limits  within  which  the  company  in  gen-  not  estop  them  from  setting  up  this  lack 

oral  profess  to  cany  on  their  business  of  of  power  when  sued  by  a  person  to  whom 

earners.    And  two  justices  of  the  Queen's  thoy  had  ^ven  a  ticket  for  convejrance 

Bench  subsequently  made  a  like  decision,  beyond  their  line  of  route,  and  who  was 

Watson    V.  Ambergate,  Nottingham,  &  injured  on  such  passage. 
Boston  Railway,  3  £.  L.  &  £.  497.    We 
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public  enemy.  The  exception  to  this,  in  the  case  of  the  carrier 
of  passengers,  is,  that  he  is  liable  only  where  the  injury  has 
arisen  from  his  own  negligence ;  and  the  limitation  to  this  ex- 
ception is,  that  he  is  thus  liable  for  injuries  resulting  from  the 
slightest  negligence  on  his  part  (m)   •Whether  he  is  thus  liable, 


(m)  Dcrwort  t^.Loomer,  21  Conn.  246;  greatly  bruised.  The  first  count  imputed 
Fuller  r.  Naugatuck  Kailroad  Co.  id.  558 ;  the  accident  to  the  negligence  of  the  driver; 
Caldwell  r.  Murphy,  1  Duer,  233  ;  Hege-  the  second  to  the  insuffacicncy  of  the  axle- 
man  V.  Western  II.  H.  Corp.  16  Barb.  353  ;  tree  of  the  carriage.  The  defendant  in- 
Nashville  &  C.  K-  R.  Co.  v.  Messino,  troduced  evidence  to  show  that  the  axle- 
1  Sneed,  220.  This  was  Ter>'  authorita-  tree  had  been  examined  a  few  days  before 
tively  declared  by  Lord  Chief  ^^ustice  Eyre  it  broke,  without  any  flaw  being  discovered 
in  the  case  of  Aston  v.  Heavan,  2  £sp.  in  it ;  and  that  when  the  accident  happen- 
533.  That  was  an  action  against  the  do-  ed,  the  coachman,  a  very  skilful  dnver, 
fcndants,  as  proprietors  of  a  staee-coach,  was  driving  in  the  usual  track,  and  at  a 
'  to  recover  damages  received  by  the  plain*  moderate  pace.  And,  per  Man^iddf  C.  J., 
tiff  in  consequence  of  the  upsetting  of  the  in  summing  up  toi  the  jury:  "As  the 
defendants'  coach.  The  uefence  relied  driver  has  l^en  cleared  of  every  thing  like 
upon  was,  that  the  coach  was  driving  at  a  negligence,  the  question  for  the  jury  will 
regular  pace  on  the  Hammersmith  road,  be  as  to  the  sufficiency  of  the  coach.  If 
but  that  on  the  side  was  a  pump  of  con-  the  axletree  was  sound,  as  far  as  human 
slderable  height,  from  whence  the  water  eye  could  discover,  the  defendant  is  not 
was  falling  into  a  tub  below ;  that  the  sun  liable.  There  is  a  difference  between  a 
shone  brightly,  and  being  i-cflected  strongly  contract  to  carry  goods  and  a  contract  to 
from  the  water,  the  horses  had  taken  fright  cany  passengers.  For  the  goods  the  car- 
and  run  against  the  bank  at  the  opposite  rier  is  answerable  at  all  events.  But  he 
side,  where  the  jzoach  was  overset.  And  does  not  warrant  the  safety  of  the  passen- 
per  Eyre^  C.  J. :  **  This  action  is  founcTed  gers.    His  undertaking  as  to  thehi  goes 


entirely  in  negligence.  It  has  been  said  no  further  than  this,  that  as  far  as  human 
by  the  counsel  for  the  plaintiff,  that  care  and  foresight  can  go  he  will  provide 
wherever  a  case  happens,  even  where  there  for  their  safe  conveyance.  Therefore,  if 
has  been  no  negligence,  he  would  take  the  the  breaking  down  of  the  coach  was  pure- 
opinion  of  the  court  whether  defendants  ly  accidental,  the  plaintiff  has  no  remedy 
circumstanced  as'the  present,  that  is,  coach  for  the  misfortune  he  has  encountered, 
owners,  should  not  be  liable  in  all  cases.  See  also,  Harris  v.  Costar,  1  C.  &  P.  636 ; 
except  where  the  injury  happens  from  the  White  v.  Boulton,  Peake's  Cas.  81 ;  Crofts 
act  of  God  or  the  king's  enemies.  I  am  r.  Waterhouse,  3  Bing.  319.  Such  also 
of  opinion  the  cases  of  the  loss  of  goods  has  been  ropeatedly  declared  to  be  the  law 
by  carriers  and  the  present,  are  totally  un-  in  this  country.  Thus,  in  the  case  of 
like.  When  that  case  does  occur,  he  will  Derwort  v.  Loomer,  21  Conn.  245,  one  of 
l>e  told  that  carriers  of  goods  are  liable  by  the  latest  cases  on  this  subject,  ElUworth, 
the  custom,  to  guard  against  frauds  they  J.,  says  :  "The  rule  of  law  on  this  subject 
might  be  tempted  to  commit  by  taking  is  fully  established  in  our  own  courts  and 
goods  intrusted  to  them  to  carry,  and  then  elsewhere,  and  is  not  controverted  by  the 
pretending  they  had  lost  or  been  robbed  of  learned  counsel  in  this  case.  The  princi- 
them  :  and  because  they  can  protect  them-  pie  is  that  in  the  case  of  common  carriers 
selves ;  but  there  is  no  such  rule  in  the  of  passengers,  the  highest  degree  of  care 
case  of  the  carnage  of  the  persons.  This  which  a  reasonable  man  would  use,  is  re* 
action  stands  on  tne  ground  of  negligence  quired.  This  rule  applies  alike  to  the 
only."  To  the  same  effect  is  the  ruling  character  of  tlie  vehicle,  the  horses  and 
of  Sir  James  Mansfidd  in  Christie  v.  harness,  the  skill  and  sobriety  of  the  driver, 
Griggs,  2  Camp.  79.  That  was  an  action  and  to  the  manner  of  conducting  the  stage 
of  assumpsit  against  the  defendant  as  under  every  emergency  or  difficulty.  The 
owner  of  the  Blackwall  stage,  on  which  driver  must,  of  course,  be  attentive  and 
the  plaintiff,  a  pilot,  was  travelling  to  L<m-  watchful.  He  has,  for  tlie  time  being, 
don,  when   it  broke  down  and  he  was  committed  to  his  trust,  the  safety  and  lives 
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to  a  passenger  to  whom  he  has  *given  passage,  and  from  whom 
he  has  therefore  no  right  to  *demand  fare,  is  not  so  certain  ;  but 

of  people,  old  and  yoiing,  women  and  between  the  parties  in  this  case,  the  pria- 
childrcn,  locked  up  as  it  were  in  the  coach  cipal  question  arises  on  the  opinion  ex- 
or  rail-car,  ignorant,  helpless,  and  having  pressed  by  the  court,  '  that  the  doctrine  of 
no  eyes,  or  ears,  or  power  to  guard  against  common  carriers  does  not  apply  to  the 
dangers,  and  who  look  to  him  for  safety  case  of  carrying  intelligent  beings"  such  as 
in  their  transportation.  The  contract  to  negroes.*  That  doctrine  is,  that  the  car- 
carry  passengers  differs,  it  is  true,  from  a  rier  is  responsible  for  e-v^ery  loss  whicii  is 
contract  to  carry  freight ;  bat  in  both  cases  not  produced  by  inevitable  accident.  It 
the  rule  is  rigorous  and  imperative ;  in  the  has  been  pressed  beyond  the  general  prin- 
latter  the  carrier  is  answcrablo  at  all  events  ciplea  which  govern  the  law  of  bailment, 
except  for  the  act  of  Gk>d  and  the  public  b^  considerations  of  policy.  Can  a  sound 
enemy ;  while  in  the  former  the  most  per-  distinction  be  taken  between  a  bnnun 
feet  care  of  pnidcnt  and  cautious  men  is  being  in  whose  person  another  has  an  in- 
demanded  and  require<l.  The  stage-owner  terest,  and  inanimate  pzx>perty  ?  A  slave 
does  not  warrant  the  safety  of  passengers ;  has  volition  and  has  feelings  which  cannoc 
yet  his  undertaking  and  liability  as  to  be  entirely  disregarded.  These  properties 
tliem  go  to  tills  extent,  that  he  or  his  agent  cannot  be  overlooked  in  conveying  him 
shall  possess  comy)etont  skill,  and  that  as  from  place  to  place.  He  cannot  be  stowed 
far  as  human  foresight  and  care  can  rea-  away  as  a  common  package.  Kot  only 
sonably  go,  he  will  transport  them  safely,  does  humanity  forbid  this  proceedix^,  hot 
He  is  not  liable  for  injuries  happening  to  it  might  endanger  his  life  or  health.  Coo- 
passengers,  from  sheer  accident  or  misfor-  sequently  this  rigorous  mode  of  proceed- 
tune,  where  there  is  no  negligence  or  fault,  ing  cannot  safely  bo  adopted,  unless  stipa- 
and  where  no  want  of  caution,  foresight,  la^  for  by  special  contract.  Being  left 
or  judgment  would  prevent  the  injury,  at  liberty,  he  may  escape.  The  carrier 
But  he  is  liable  for  the  smallest  negligence  has  not  and  cannot  have  the  same  absolute 
in  himself  or  his  driver."  See  also.  Fuller  control  over  him  that  he  has  over  inani- 
V.  The  Kaugatuck  Railroad  Co.  21  Conn,  mate  matter.  In  the  nature  of  things, 
557  ;  Hall  v.  Connecticut  Kiver  Steamboat  and  in  his  cliaracter,  he  resembles  a  pas- 
Co.  13   Conn.  319;   McKinney  v.  Neil,  senger,  not  a  package  of  goods.     It  would 

1  McLean,  540 ;    Maury  v.  Talmadgc,  seem  reasonable,  therefore,  that  the  reapoa- 

2  id.  157;  Farish  v.  Keigle,  11  Grat-  sibility  of  the  carrier  should  be  measured 
tan,  697  ;  Stokes  v.  StUtonstnll,  13  Pet.  by  the  law  which  is  applicable  to  passen- 
181 ;  Stockton  v.  Frey,  4  Gill,  406 ;  Cam-  gere,  rather  than  by  that  which  is  appUca- 
den  &  Amboy  R.  K.  Co.  v.  Burke,  13  ble  to  the  carriage  of  common  goods. 
Wend.  626 ;  Hollister  v.  Nowlen,  19  Wend.  There  are  no  slaves  in  Eneland,  but  there 
236. — In  the  case  of  Boyce  v.  Anderson,  are  persons  in  whoso  service  another  has 
2  Pet.  150,  the  question  arose  whether  a  temporary  interest.  We  believe  that 
the  mlo  applicable  to  the  carriage  of  goods  the  responsibility  of  a  carrier  for  injarr 
or  that  applicable  to  the  carriage  of  pas-  which  such  person  may  sustain,  has  nevor 
sengers  should  bo  applied  to  Uie  case  of  been  placed  on  the  same  principle  with 
negro  slaves.  That  was  an  action  brought  his  responsibility  for  a  bale  of  goods.  He 
by  the  owner  of  slaves,  against  the  pro-  is  undoubtedly  answerable  for  any  injuiy 
prietor  of  a  steamboat  on  the  Mississippi,  siistaincd  in  consequence  of  his  negligence 
to  recover  damages  for  the  loss  of  the  or  want  of  skill;  but  we  have  nev^  under- 
slaves,  alleged  to  have  been  caused  by  the  stoo^  that  he  is  responsible  further.  The 
negligence  or  mismanagement  of  the  cap-  law  applicable  to  common  carriers  is  one 
tain  and  commandant  of  the  boat.  The  of  great  rigor.  Though  to  the  extent  to 
case  came  up  on  error  from  the  Circuit  which  it  has  been  carried,  and  in  the  cases 
Court  for  the  District  of  Kentucky.  The  to  which  it  has  been  applied,  we  admit  its 
court  l)clow  instructed  the  jur>',  among  necessity  and  its  policy,  we  do  not  think 
other  tilings,  "  that  the  doctrine  of  com-  it  ought  to  be  carried  further,  or  applied  to 
mon  carriers  did  not  apply  to  the  cose  of  new  coses.  Wo  think  it  has  not  been  ap- 
caiTying  intelligent  beings,  such  as  ne-  plied  to  living  men,  and  that  it  ought  not 
groes ; "  and  the  Supj-eme  Court  held  this  to  bo  applied  to  them."  The  learned 
instruction  to  be  correct.  NarsliaU,  C.  J.,  judge,  in  a  subsequent  part  of  bis  opinion, 
said:  "There  being  no  special  contract  intimated  that  the  carrier  of  passengers 
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he  would  certainly  be  liable  for  *  gross  negligence,  and  probably 


was  boand  only  to  ordinary  diligence ;  sufficient  warninjj  as  they  approached  the 
but  whatever  he  said  to  that  effect  cannot  bridge,  this  woald  discharge  them."    The 
be  considered  as  law,  and  was  virtually  case  was  carried  up  to  the  Supremo  Court 
oyerruled  in  the  subsequent  case  of  Stokes  of  Pennsylvania,  and  that  court  held  the 
r.  Saltonstall,  13  Pet  181, 192.     See  also,  instruction  to  be  coiTCct.     Bell,  J.,  in  de- 
as  to  the  liability  of  a  carrier  of  slaves,  livering  the  judgment  said :  **  It  is  long 
Clark  V.  McDonald,  4  McCord,  223 ;  Wil-  since  settled,  that  the  common  law  respon- 
liams  V.  Taylor,  4  Porter,  234.    If  any  sibilities  that  attach  to  carriers  of  goods 
portion  of  a  carrier's  route  is  attended  for  hire,  do  not,  as  a  whole,  extend  to 
with  peculiar  danger,  he  is  bound  to  give  passenger  carriers.    Like  the  former,  the 
his  passengers  notice  thereof.     Thus,  in  latter  are  not  insurers  against  all  such  ac- 
Laing  v.  Colder,  8  Barr,  479,  which  was  cidents  and  injuries  as  are  not  occasioned 
an  action  on    the  case  for   negligence,  by  the  act  of  God  or  the  public  enemy, 
whereby  the  plaintiff's  arm  was  broken  But  though  in  legal  contemplation  they 
whilst  he  was  travelling  in  the  railroad  car  do  not  warrant  the  absolute  safety  of  their 
of  the  defendants,  it  appeared  that  the  ac-  passengers,  they  are  yet  bound  to  the  exer- 
cident  occurred  whilst  the  car  was  passing  else  of  the  utmost  degree  of  diligence  and 
over  a  bridge,  which  was  so  narrow  that  care.    The  slightest  neglect  against  which 
the  plaintiff's  hand,  lying  outside  of  the  human  prudence  and  foresight  may  guard, 
car-window,  was  caught  by  the  bridge  and  and  by  which  hurt  or  loss  is  occasioned, 
his  arm  "broken.    The  defendants  gave  will  render  them  liable  to  answer  in  dam- 
evidence  to  show  that  during  the  journey  ages.    Nay,  the  mere  happening  of  an 
warning  had  been  given  by  their  agent  to  injurious  accident,  raises  prima  facie,  a 
a  passenger  named  Long,  of  the  danger  of  prcjumptlon  of  neglect,  and  throws  upon 
putting  his  feet  or  arms  out  of  the  window,  the  carrier  the  onus  of  showing  it  did  not 
and  that  he  sat  so  near  the  plaintiff  that  exist.    This  punctilious  attention  to  the 
the  warnings  must  have  been  heard  by  the  safety  of  the  passenger  embraces  the  duty 
latter.    They  also  proved   that   printed  of  providing  strong   and  sufficient  car- 
notices  were  put  np  in  the  cars  warning  riages,  or  other  conveyances  for  the  jour- 
passengers  not  to  put  their  arms  or  heads  ncy,  in  every  respect,  sea,  road,  and  river- 
outside  the  windows,  and  that,  immedi-  woithy,  safe  and  steady  horses,  or  other 
ately  before  reaching  tlie  bridge,  notice  means  of  progression ;  and  skilful  drivers, 
was  given  in  a  loud  voice  for  the  passen-.  conductors,  and  other  agents,  whose  duty 
gers  to  keep  their  heads  and  arms  inside  it  is  to  use  every  precaution  against  dan- 
the  car.    Upon  this  evidence  Eldred,  P.  J.,  ger.    Should  there  be  the  least  failuro  in 
instructed  tne  jury,  "that  a  carrier  of  pas-  any  of  these  things,  the  proprietors  have 
sengers  was  bound  to  furnish  suitable  con-  failed  of  the  discharge  of  their  legal  obli- 
veyances,  such  as  with  due  care  and  proper  gations.     Above  all,  if  there  be  in  any 
attention  would  Qvnvy  passengers  safely,  part  of  the  road  a  particular  passage  more 
unless  interrupted  by  some  accident  which  than  ordinarily  dangerous,  or  requiring 
no  human  wisdom  could  foresee.    That  superior  circumspection  on  the  part  of  the 
he  must  give  notice  of  approaching  dan-  passenger,  the  conductor  of  the  vehicle  is 
ger,  or  of  the  dangerous  places  on  the  bound  to  give  duo  notice  of  it,  and  a  fail- 
route,  if  some  are  more  dangerous  than  uro  to  do  so  will  make  his  principal  re- 
others.    This  notice  must  be   full    and  sponsible.     Were  these    principles    suffi- 
complcte  to  all  persons  who  travel,  whether  ciently  indicated  to  the  jury  by  the  charge 
learned  or  unlearned.    The  slightest  neg-  of  the  court  ?    It  is  impossible  to  read  it 
ligcnce  in  any  of  these  particulars  makes  and  not  perceive  the  sedulous  anxiety  with 
him  liable  for  all  damages.    That  in  the  which  the  court  repeatedly  pressed  on  the 
present  case,  the  presumption  was  tlierc  jury  the  extreme  care  ana  wat<!hfulncss 
nad  been  negligence,  and  it  was  for  the  de-  the  law  exacts  at  the  hands  of  a  carrier  of 
fendants  to  show  they  had  done  every  persons.    The  instruction  upon  this  head 
thing  in  their  power  to  relieve  themselves,  was  not  only  emphaticiilly  given,  but  re- 
or  that  it  resulted  from  the  plaintiff's  neg-  peated  so  that  men  of  ordinary'  intelligence 
ligence  and  folly.    That  a  printed  notice  could   not  fail  to  bo  impressed  with  it." 
of  the  danger  of  passengers  putting  their  See  also,  Dudley  v.  Smitn,  1  Camp.  167  ; 
hands  out  of  the  windows  was  not  suffi-  Derwort  v.  Loomer,21  Conn.  245 ;  Mauir 
cient;    but  if  they  had  given    plaintiff  v.  Talmadgo,  2  McLean,   157.     So,  if 
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liable  for  any  negligence,  (mm)     •The  reason  of  the  difference 
between  his  liability  as  to  passengers,  and  as  to  goods,  is  this. 


through  the  default  of  a  coach-proprietor  case  of  the  Philadelphia  &  Reading  Rail- 
in  neglecting  to  provide  proper  means  of  road  Co.  v.  Derby,  14  How.  468,  in  the 
conveyance,  a  passenger  be  placed  in  so  Supreme  Court  of  the  United  States,  bos 
perilous  a  situation  as  to  render  it  prudent  was  not  decided.  The  court,  however, 
for  him  to  leap  from  the  coach,  whereby  strongly  intimated  an  opinion  in  the  af« 
his  leg  is  broken,  the  proprietor  will  be  re-  firmative.  The  circumstances  of  the  esse 
sponsible  in  damages  although  the  coach  were  these.  The  action  was  brougbt  to 
was  not  actually  overturned.  Jones  v.  recover  damage  for  an  injury  suffered  by 
Boyce,  1  Stark.  493.  This  case  was  much  the  plaintiff  on  the  railroad  of  the  defend- 
considercd  in  Stokes  v.  Saltonstall,  13  Pet.  ants.  The  plaintiff  was  himself  a  stock- 
181,  and  the  doctrine  it  contains  fully  con-  holder  in  the  defendants',  railroad  com- 
firmed.  See  also  to  the  same  effect,  pany,  and  the  president  of  another.  He  was 
Ingalls  V.  Bills,  9  Met.  1;  Eldrldge  tk  on  the  road  or  the  defendants  by  iavitation 
Long  Island  Railroad  Co.  1  Sancff.  87.  of  the  president  of  the  company,  not  in  the 
As  to  what  will  constitute  that  degree  of  usual  passenger  cars,  but  in  a  small  loco- 
negligence  for  which  a  carrier  of  passen-  motive  car  used  for  the  convenience  of  the 
gcrs  will  be  held  liable,  it  must  of  course  officers  of  the  company,  and  paid  do  fare 
depend  upon  the  circumstances  of  each  for  his  transportation.  The  injurv  to  his 
case ;  and  is  principally  a  question  of  fact  person  was  occasioned  by  coming  into  col- 
for  the  jury,  with  proper  instructions  from  lision  with  a  locomotive  and  tender,  in  the 
the  court.  See  iJerwort  v.  Loomer,  21  chai^  of  an  agent  or  servant  of  the  com- 
Conn.  245.  In  Crofts  v,  Waterhonse,  3  pany,  which  was  on  the  same  track,  and 
Bing.  319,  the  driver  of  a  stage-coach    moving  in  an  opposite  direction.     An- 

githered  a  bank,  and  upset  the  coach,    other  agent  of  the  company,  in  the  cxer- 
e  had  passed  the  spot  where  the  accident    ciso  of  proper  care  and  caution,  had  givten 
happened  twelve  hours  before,  but  in  the    orders  to  keep  tliis  track  dear.  The  driver 
interval  a  landmark  had  been  removed,    of  the  colliding  engine  acted  in  disobedi- 
In  an  action  for  an  injury  sustained  by    ence  and  disregard  of  these  orders,  and 
this  accident,  Litfledcdey  J.,  before  whom    thus  caused  the  collision.     The  court  be- 
thc  cause  was  tried,  told  the  jury,  that  as    low  instructed  the  jury,  that  if  the  plaintiff 
there  was  no  obstruction  in  the  road,  the    was  lawfully  on  the  road  at  the  time  of 
driver  ought  to  have  kept  within  the  limits    the  collision,  and  the  collision  and  conse- 
of  it ;  and  that  the  accident  havine:  been    qucnt  injuries  to  him  were  caused  by  the 
occasioned  by  his  deviation,  the  plaintiff    gross  negligence  of  one  of  the  scmints  of 
was  entitled  to  a  verdict.    A  verdict  hav-    the  defendants,  then  and  there  employed 
ing  been  returned  accordingly,  the  Court    on  the  road,  he  was  entiticd  to  recover, 
of  Common  Pleas  granted  a  new  trial,  on    notwithstanding  the  circumstances  given 
the  ground  that  the  jury  should  have  been    in  evidence,  and  relied  upon  by  the  de- 
directed  to  consider  whether  or  not  the    fendants'  counsel,  as  forming  a  defence  to 
deviation  was  the    effect  of   negligence,     the  action  ;  namely,  that  the  plaintiff  was 
And   per  Besty  C.  J. :    **  The  coachman    a  stockholder  in  the  company,  riding  by 
was  bound  to  keep  in  the  road  if  he  could ;    the  invitation  of  the  president,  paying  no 
and  the  jury  migtit,  from  his  having  gone    fare,  and  not  in  the  usual  passenger  cars, 
out  of  the  road,  have  presumed  negligence,    &c.   The  Supreme  Court  held  tiiis  instruc- 
and  on  that  presumption  have  found  a  ver-    tion  to  be  correct,  and  GrieTf  J.,  in  spcak- 
dict  for  the  plaintiff.    But  the  learned    ing  of  the  grounds  of  a  carrier's  duty, 
judge,  instead  of  leaving  it  to  the  jury  to    said  :  "  This  duty  does  not  result  alone 
find  whether  there  was  any  negligence,    from  the  consideration  paid  for  the  service. 
told  tliem  that  the  coachman  having  gone    It  is  imposed  by  the  law,  even  where  the 
out  of  the  road,  the  plaintiff  was  entitled    service  is  gratuitous.     '  The  confidence 
to  a  verdict.     This  action  cannot  be  main-    induced   by  undertaking  any  service  for 
tained  unless  negligence  be  proved ;   and    another,  is  a  sufficient  legal  consideration 
whether  it  be  proved  or  not  is  for  the  de-    to  create  a  duty  in  the  performance  of  it.' 
termination  of  the  jarj%  to  whom  in  this     See  Coggs  v.  fiemard,  and  cases  cited  in 
case  it  was  not  submitted."  1  Smith's  Leading  Cases,  95.     It  is  true 

(mm)  This  question  arose  in  the  late    a  distinction  has  been  taken  in  some 
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The  carrier  of  goods  has  absolute  control  over  them  while  they 
are  in  his  hands ;  he  can  fasten  them  with  ropes,  or  box  them 
up,  or  put  them  under  lock  and  key.  But  the  carrier  of  passen- 
gers must  leave  to  them  some  power  of  self-direction,  some  free- 
dom of  motion,  some  care  of  themselves.  It  would  be  wrong, 
therefore,  to  hold  him  to  as  absolute  a  responsibility  as  in  the 
case  of  goods.  But  still  the  policy  of  law  applies  to  the  carrier 
of  passengers  as  to  the  carriers  of  goods.  It  admits  only  so 
much  mitigation  of  the  rule,  as  that  he  is  liable  only  when  he  is 
guilty  of  negligence ;  but  if  in  the  least  degree  negligent,  he  is 
liable,  because  the  law  holds  him  to  do  all  that  care  and  skill 
can  do  for  the  safety  of  his  passengers.  Only  when  all  this  is 
done,  and  he  can  show  that  the  injury  complained  of  is  not  to 
be  attributed  to  any  default  whatever  on  his  part,  or  on  the  part 
of  any  one  for  whom  he  is  responsible,  is  he  discharged  from 
his  liability.  It  seems  to  have  been  held  decidedly,  that  the 
onuSy  to  prove  that  he  is  not  in  fault,  rests  on  him.  (n)     Some 

between  simple  negligence  and  great  or  This  was  an  action  of  assumpsit  against 
gross  negligence,  and  it  is  said  that  one  the  defendant  as  owner  of  the  BlacKwall 
who  acts  gratuitously  is  liable  only  for  the  stage,  on  which  the  plaintiff,  a  pilot,  was 
latter.  But  this  case  does  not  call  upon  travelling  to  London,  when  it  broke  down 
us  to  define  the  difference,  (if  it  be  capable  and  he  was  greatly  bruised.  The  first 
of  definition,)  as  the  verdict  has  found  this  count  imputed  the  accident  to  the  ncgli- 
to  be  a  case  of  gross  negligence.  When  gencc  of  the  driver;  the  second,  to  the  in- 
carriers  undertake  to  convey  persons  by  sufficiency  of  the  axlctree  of  the  carriage, 
the  powerful  but  dangerous  agency  of  The  plaintiff  having  proved  that  the  nxle- 
stcara,  public  policy  and  safety  require  tree  snapped  asunder  at  a  place  where 
that  they  bo  held  to  the  greatest  possible  there  was  a  slight  descent,  from  the  ken- 
care  and  diligence.  And  whether  the  con-  nel  crossing  the  road ;  that  he  was  in  con- 
sideration for  such  transportation  be  pecun-  sequence  precipitated  from  the  top  of  the 
iary  or  other^'ise,  the  personal  safety  of  coach ;  and  that  the  bruises  he  received 
the  passengers  should  not  bo  kft  to  the  confined  him  several  weeks  to  his  bed, 
sport  of  chance  or  the  negligence  of  care-  there  rested  his  case.  Best,  Sergeant, 
less  agents.  Any  negligence  in  such  cases  contended  strenuously  that  the  plaintiff 
may  well  deserve  the  epithet  of  '  gross.' "  w^as  bound  to  proceed  further,  and  give 
And  the  doctrine  laid  down  in  that  case  evidence,  either  of  the  driver  being  unskil- 
was  reaffirmed  as  not  only  resting  on  pub-  ful,  or  of  the  coach  being  insufficient, 
lie  policy,  but  on'sound  principle  in  Steam-  But  per  Mansfield ,  C.  J.:  "I  think  the 
boat  New  World  v.  King,  16  Howard,  S.  plaintiff  has  made  a  prima  facie  case  by 
C.  469.  But  see  Boyce  v.  Anderson,  2  proving  his  going  on  the  coach,  the  acci- 
Pet.  150,  156,  where  it  is  said  that  the  dent,  and  the  damage  he  has  suffered.  It 
carrier  of  a  slave  without  reward  would  now  lies  on  the  other  side  to  show  that  the 
be  liable  only  for  gross  negligence.  See  coach  was  as  good  a  coach  as  could  bo 
also, Williams  r.  Taylor,  4  Porter,  234.  In  made,  and  that  the  driver  was  as  skilful  a 
Fay  V.  Steamer  New  World,  1  Calaf.  348,  driver  as  could  anywhere  be  found.  What 
it  was  decided  that  a  common  carrier  other  evidence  can  the  plain  tiff  give  1  The 
transporting  gold  dust  grata itouslv  was  passengers  were  probably  all  sailors  like 
not  liable  in  case  of  loss,  unless  negligent,  himself;  and  how  do  they  know  whether 
(n)  Christie  r.   Griggs,  2   Camp.  79.  the  coach  was  well  built  or  whether  the 
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question,  however,  may  exist  on  this  point  We  should  express 
our  own  view  of  the  law  thus.  The  plaintiff  must  not  prove 
merely  that  he  has  sustained  injury;  but  must  go  so  much  fur- 
ther as  to  s.how  that  he  suffered  from  such  accident,  or  from 
such  other  cause  as  may  with  reasonable  probability  be  attrib- 
uted to  the  negligence  of  the  defendants.  Thus  far  the  onus  is 
on  the  plaintiff.  But  then  it  shifts,  and  the  defendants  must 
prove  an  absence  of  negligence  or  of  default  on  his  part.  And  if 
the  plaintiff  has  made  out  his  primd  facie  case,  and  the  evi- 
dence offered  in  defence  leaves  it  uncertain  whether  there  was 
negligence  or  not,  the  plaintiff  must  prevail,  [rin) 

•It  is  his  duty  to  receive  all  passengers  who  offer ;  (o)  to  'carry 

coachman  drovo  skilfulij  ?  In  many  case  of  Holbrook  v.  The  TJtica  &  Sclie- 
other  cases  of  this  sort  it  mast  be  equally  noctady  R.  R.  Co.,  2  Keman,  236. 
impossible  for  the  plaintiff  to  pivo  the  evi-  (o)  Bennett  r.  Datton,  10  N.  H.  481 ; 
dcnce  required.  But  when  the  breaking  Jcncks  v.  Coleman,  2  Sumn.  221.  This 
down  or  overturning  of  a  coach  is  proved,  question  was  much  discussed  in  Ben- 
negligence  on  the  part  of  the  owner  is  im-  nett  v.  The  P.  &  O.  Steamboat  Co.  6  C. 
plied.  Ho  has  always  the  means  to  rebut  B.  775,  but  the  case  went  off  finally  on  a 
this  presumption,  if  it  be  unfounded,  and  question  of  pleading.  —  This  obligation  of 
it  is  now  incumbent  on  the  defendant  to  uie  passenger  carrier  is,  however,  subject 
make  out,  that  the  damage  in  this  case  to  some  limitation.  Thus,  he  may  right- 
arose  from  what  the  law  considers  a  mere  fully  exclude  all  persons  of  bad  character 
accident,**  The  same  point  was  ruled  by  or  habits  ;  all  whose  objects  are  to  inter- 
Lord  Denman  at  Nisi  Ptius,  in  Carpue  v.  fere  in  any  way  with  his  interests,  or  to 
The  L.  &  B.  Railway  Co.,  5  Q.  B.  747 ;  disturb  his  line  of  patronage ;  and  all  who 
it  was  decided  by  the  Court  of  Exchequer  refuse  to  obey  tlie  reasonable  regulations 
in  Skinner  v.  London,  Brighton,  and  which  are  made  for  the  government  of  the 
South-coast  Railway  Co.  2  £.  L.  &  E.  lino;  and  he  may  rightfully  inquire  Into 
360,  and  has  been  repeatedly  confirmed  in  the  habits  or  motives  of  passengers  who 
this  countrv.  Thus,  in  Ware  v.  Gay,  11  offer  themselves.  Jencks,  r.  Coleman,  2 
Pick.  106,  it  was  heldy  that  if  in  an  action  Sumn.  221.  This  was  an  action  against 
by  a  passenger  against  the  proprietors  of  a  the  proprietor  of  a  steamboat,  running 
stage-coach,  for  an  injury  occasioned  by  from  New  York  to  Providence,  for  refos- 
the  insufficiency  of  the  coach,  the  plaintiff  ing  to  receive  the  plaintiff  on  board  as  a 
proves  that  while  the  coach  was  driven  at  passenger.  The  plaintiff  was  the  known 
a  moderate  rate  upon  a  plain  and  level  agent  oftheTremont  line  of  stage-coaches, 
road,  without  coming  in  contact  with  any  The  proprietors  of  the  steamboats  Prtei- 
other  object,  one  of  the  wheels  came  off  dent  and  Benjamin  Franklin  had,  as  the 
and  the  coach  overset,  whereby  the  plain-  plaintiff  knew,  entered  into  a  contract  with 
tiff  was  hurt,  the  law  w^ill  imply  negli-  another  lino  called  the  Citizens'  St&ge- 
gencc,  and  the  burden  of  proof  will  rest  coach  Company,  to  carry  passengers  be- 
npon  the  defendants  to  rebut  this  legal  in-  tween  Boston  and  Providence,  in  oonnec- 
ference,  by  showing  that  the  coach  was  tion  with  the  boats.  The  plaintiff  had 
properly  fitted  out  and  provided.  To  the  been  in  the  habit  of  coming  on  board  the 
same  effect  are  Stokes  v.  Saltonstall,  13  steamlx)ats  at  Providence  and  Newport, 
Pet.  181 ;  Stockton  v.  Frey,  4  Gill,  406  ;  for  the  purpose  of  soliciting  passengers  for 
McKenney  v.  Neil,  1  McLean,  540 ;  Far-  the  Tremont  line,  which  the  proprietors  of 
ish  V.  Reigle,  1 1  Grattan,  697.  the  President  and  Benjamin  Franklin  had 
{nn)  We  consider  that  the  view  ex-  prohibited.  It  was  held  that  if  the  juiy 
pressed  in  the  text  accords  with  the  recent  should  be  of  opinion  that  the  above  con- 
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them  the  whole  roate ;  (p)  to  demand  no  more  than  the  usual 

and  established  compensation ;  to  treat  all  his  passengers  alike ; 

tract  was  reasonable  toidbondjide,  and  not  riers  of  passengers,  are  bound  to  receive 
entered  into  for  the  purpose  of  an  oppres-  all  who  require  a  passage,  so  long  as  they 
sive  monopoly,  and  that  the  exclusion  of  have  room,  and  there  is  no  legal  excuse 
the  plaintiff  was  a  reasonable  regulation  in  for  a  refusal ;  and  that  it  was  not  a  lawful 
order  to  carry  this  contract  into  effect,  the  excuse  that  they  ran  their  coach  in  connec- 
proprietors  of  the  steamboat  would  be  tion  with  another  coach,  which  extended 
justified  in  refusing  to  take  the  plaintiff  on  the  line  to  a  certain  place,  and  had  agreed 
board.     Sfory,  J.,   said:-  "The  right  of  with  the  proprietor  of  such  other  coach 
passengers  to  a  passage  on  board  of  a  not  to  receive  passengers  who  came  from 
steamboat  is  not  an  unlimited  right.    But  that  place  on  certain  days,   unless  they 
it  is  subject  to  such  reasonable  regulations  came  in  his  coach:     The  defendant  was 
as  the  proprietors  may  prescribe  for  the  one  of  the  proprietors  and  the  driver  of  a 
due  accommodation  of  passengers,  and  for  stage-coach  nmning  daily  between  Am- 
the  due  arrangement  of  their  business,  herst  and  Nashua,  which  connected  at  the 
The  proprietors  have  not  only  this  right,  latter  place  with  another  coach,  running 
but  the  further  right  to  consult  and  pro-  between  Nashua  and   Lowell,   and   thus 
vide  for  their  own  interests  in  the  manage-  forms  a  continuous  mail  and  passenger 
mcnt  of  such  boats,  as  a  common  incident  line  from  Lowell  to  Amherst  and  onvmrd 
to  their  right  of  property.     They  are  not  to  Francestown.    A  third   person  ran  a 
bound  to  admit  passengers  on  board,  who  coach  to  and  from  Nashua  and  Lowell, 
refuse  to  obey  tnc  reasonable  regulations  and  the  defendant  agreed  with  the  proprie- 
of  the  boat,  or  who  are  guilty  of  gross  and  tor  of  the  coach  connecting  with  bis  line, 
vulgar  habits  of  conduct ;  or  who  make  that  he  would  not  receive  passengers  who 
disturbances  on  board,  or  whose  characters  came  from  Lowell  to  Nashua  in  the  coach 
are  doubtful,  or  dissolute,  or  suspicious ;  of  such  third  person  on  the  same  day  that 
and  a  fortiori  whoso  characters  are  un-  they  applied  for  passage  to  places  above 
equivocally  bad.    Nor  arc  thcv  bound  to  Nashua.      The  plaintiff  was  notified  at 
admit  passengers  on  board,  whose  object  Lowell  of  this  arrangement,  but  notwith- 
is  to  interfere  with  tlie  interests  or  patron-  standing  came  from  Lowell  to  Nashua  in 
age  of  the  proprietors  so  as  to  make  the  that  coach,  and  then  demanded  a  passage 
business  less  lucrative  to  them."    So  in  in  the  defendants'  coach  to  Amherst,  ten- 
Commonwealth  V.  Power,  7  Met.  596,  it  dering  the  regular  fare.   Ileldy  that  the  de- 
was  held  that  if  an  innkeeper,  who  has  fendant  was  bound  to  receive  him,  there 
frequently  entered  a  railroad  depot  and  being  sufficient  room,  and  nO  evidence 
annoyed  passengers  by  soliciting  them  to  that  the  plaintiff  was  an  unfit  person  to  be 
go  to  his  inn,  receives  notice  from  the  admitted,  or  that  he  had  any  design  of  in- 
BUperintendent  of  tlie  depot  that  he  must  do  juring  the  defendant's  business, 
so  no  more,  and  he  nevertheless  repeatedly  (p)  Dudley  v.  Smith,   1    Camp.   167. 
enters  the  depot  for  the  same  purpose,  Li  this  case  the  plaintiff  took  a  seat  on  the 
and  afterwards  obtains  a  ticket  for  a  pas-  outside  of  the  defendants*  coach  to  be  con- 
sage  in  the  cars  with  a  bond  Jide  inten-  veycd  from  a  place  called  the  Red  Lion, 
tion  of  entering  the  cars  as  a  passen-  in  the  Strand,  to  Chelsea.    It  appeared 
ger,  and  goes  into  the  depot  on  his  way  to  that  she  was  so  conveyed  safely  as  far  as 
the  cars,  and  the  superintendent,  l)elieving  the  Cross  Keys  Inn,  at  Chelsea,  where  the 
that  he  had  entered  the  depot  to  solicit  coach  was  accustomed  to  stop.    When  the 
passengers,  orders  him  to  go  out,  and  he  coach  arrived  before  the  gateway  of  this 
docs  not  exhibit  his  ticket  nor  give  notice  inn,  leading  to  the  stable-yard,  the  coach- 
of  his  real  intention,  but  presses  forward  man  requested  the  plaintiff  to  alight  there, 
towards  the  cars,  and  the  superintendent  as  the  passage  into  the  yard  was  ver^  awh- 
and  his  assistants  thereupon  forcibly  re-  ward.     She  said,  as  the  road  was  dirty, 
n^ove  him  from  the  depot,  using  no  more  she  would  rather  be  driven  into  the  yard, 
force  than  is  necessary  for  that  purpose.  He  then  advised  her  to  stoop,  and  drove 
such  removal  is  justifiable,  and  not  an  on.    The  consequence  was,  tnat  she  was 
indictable  assault  and  battery.      But  in  struck  violently  on  the  shoulders  and  back 
Bennett  v.  Dutton,  10  N.  H.  481,  it  was  by  a  low  archway  in  the  passage,  by  which 
held  that  the  proprietors  of  a  stage-coach,  she  was  severely   injured.    It  appeared 
who  hold  themselves  out  as  common  car-  in  evidence  that  the  archway  was  only 
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to  behave  to  all  with  civility  and  propriety ;  (q)  *to  provide  snit- 
able  carriages  and  means  of  transport ;  (r)  to  'maintain  a  lea- 


twclve  inches  higher  than  the  top  of  the  provide  sufficient  carriagos  for  the 
coach.  Upon  this  eyidcncc,  Lord  Ellen-  conveyance  of  the  public  who  had  occasion 
borough  J  in  summing  up  to  the  jury,  said :  to  travel  by  them ;  and  that  at  all  erents 
**  The  defendant  was  bound  to  carry  the  he  should  expect  a  dear  landwortkinea  in 
plaintiff  from  the  usual  place  of  taking  up  the  carriage  to  be  established.  So  in 
to  the  iLsual  place  of  setting  down.  Ab  Brcmner  t*.  Williams,  1  C.  &  P.  414,  Bett, 
coacli  owner,  therefore,  he  was  answerable  C.  J.,  says  he  considers  that  every  coach- 
for  the  negligent  acts  of  his  servant,  till  proprietor  warrants  to  the  public  that  his 
the  plaintiff  was  set  down  at  the  nsuifil  stage-coach  is  equal  to  the  journey  it  iid- 
place  for  passengers  alighting  at  Chelsea,  dcrtakes.  And  finally  in  Sharj>  r.  Grey, 
This  appears,  for  the  inside  passengers  at  9  Bing.  457,  Bosanquety  J.,  says  that  if  a 
least,  to  have  been  the  yard.  If  the  coach-  coach,  when  it  starts  upon  its  journey,  is 
man  had  said  to  her,  '  the  others  wifl  be  not  roadteorthyj  the  proprietor  is  liable  for 
safe  in  proceeding,  but  you  must  go  down  the  consequences  upon  the  same  principle 
here,  as  you  cannot  remain  upon  the  coach  as  a  ship-owner  who  furnishes  a  vessel 
without  danger  to  your  life,'  she  could  which  is  not  seaworthv.  And  in  Benett 
only  have  blamed  her  own  imprudence  for  v.  The  P.  &  O.  Steamboat  Company,  6  C. 
whit  followed.  But  he  should  have  given  B.  775,  782,  upon  Sharp  v.  Grey,'  being 
her  the  materials. to  judge,  if  he  was  to  cited  by  Sir  John  Jervis^  attomey-g«wnu, 
leave  her  to  make  her  election.  He  told  who  said  it  decided,  in  substance,  that  a 
her  the  passage  was  awkward  ;  whereas,  coach-proprietor  is  bound  to  use  ail  ordi- 
according  to  the  evidence  it  was  imprac-  nary  care  and  diligence  to  provide  a  safe 
ticable."  See  also,  Massiter  v.  Cooper,  4  vehicle,  CressweU,  J.,  interrupting  him, 
£sp.  2G0.  In  Coppin  v,  Braithwaitc,  8  said:  " It  goes  a  little  further  than  that; 
Jur.  875,  it  is  said  to  have  been  ruled  by  it  lays  down  that  he  is  bound  at  all  etasts 
Rolfe,  B.,  at  Nisi  Prius,  that  a  carrier  hav-  to  provide  a  sound  coach."  But  tlie  con- 
ing received  a  pickpocket,  as  a  passenger,  trnry  doctrine  was  ruled  in  ChrisDe  r. 
on  board  his  vessel  and  taken  his  fare,  he  Griggs,  2  Camp.  79,  by  Sir  J^mes  Mans- 
cannot  put  him  on  shore  at  an  int^rmedi-  Jitidy  who  held  that  only  the  same  mea5- 
ate  place,  so  long  as  he  is  not  guilty  of  uro  of  diligence  was  required  of  a  passen- 
any  impropriety.  But  see  preceding  note,  gcr  carrier  in  the  construction  and  care  of 
—  In  Ker  v.  Mountain,  1  £sp.  27,  it  was  his  coach,  as  in  all  other  matters  apper- 
ruled  by  Lord  Kenyon,  that  if  a  person  en-  taining  to  the  conveyance  of  his  passen- 
gages  a  se!it  in  a  stage-coach,  and  pays  at  gers.  See  the  case  stated  with  the  leanted 
the  same  time  only  a  deposit,  as  half  the  judge's  opinion,  ante,  p.  691,  n.  (m).  And 
fare  for  example,  and  is  not  at  the  inn  the  doctrine  of  this  case  was  cleariy 
ready  to  take  his  scat  when  the  coach  is  established  as  the  law  in  this  countrr  by 
setting  off,  the  proprietor  of  the  coach  is  at  the  case  of  Ingalls  v.  Bills,  9  Met.  \, 
liberty  to  fill  up  his  place  with  another  That  was  an  action  to  recover  damages 
passenger ;  but  if,  at  the  time  of  engaging  for  an  injury  received  by  the  plaintiff  from 
nis  scar,  he  pays  the  whole  of  the  fare,  in  a  defect  in'  the  defendants'  coach.  The 
such  case  the  proprietor  cannot  dispose  of  defendants  introduced  evidence  tending  to 
his  place,  but  he  may  take  it  at  any  stage  prove  that  they  had  taken  all  possible  care, 
of  the  journey  that  he  thinks  fit.  and  incurred  extraoi'dinary  expense,  in 

{q)   Chamberlain   v.   Chandler,  3  Ma-  order  that  the  coach  should  be  of  the  be;st 

son,  242.  materials  and  workmanship ;   that  at  the 

(r)  Christie   v.  Griggs,   2   Camp.   79 ;  time  of  the  accident,  the  coach,  so  far  as 

Curtis   V.  Drinkwatcr,  2  B.  &  Ad.  169;  could  Ix;  discovered  from  the  most  carefol 

Brcmner  v.  Williams,  1  C.  &  P.  414  ;  Is-  inspection  and  examination    externally, 

racl  V.  Clark,  4  Esp.  259 ;  Crofts  v.  Water-  was  strong,  sound,  and  sufficient  for  the 

house, 3  Bing.  319;  Sharp  t^.Gre^, 9 Bing.  journey;    and   that  thev  had  uniformly 

457.     An  opinion  seems  to  be  mtimated  exercised  the  utmost  vigilance  and  care  to 

in  several  of  the  cases  that  the  carrier  is  preserve  and  keep  the  same  in  a  safe  and 

bound  to  warrant  the  sufficiency  of  his  roadworthy  condition.     But  the  evidence 

coach.     Thus  in  Israel  v.  Clark,  4  Esp.  further  tended  to  prove  that  there  was  an 

259,  Lord  EUmborough  is  reported  to  have  internal  defect  or  flaw  in  the  iron  of  the 

said  that  carriers  wero  bound  by  law  to  uxletree,  at  the  place  where  it  was  broken, 
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sonable  degree  of  speed  ;  (s)  and  to  have  servants  and  agents 
competent  to  their  several  employments,  and  for  the  default  of 

aboDt  threo  eighths  of  an  inch  in  length,  pccnniaiy  recompense.''  Such  also  would 
and  wide  enough  to  insert  the  point  of  a  seem,  from  the  late  case  of  Grote  v.  The 
fine  needle  or  pin;  which  defect  or  flaw  C.  &  H.  Railway  Company,  2  Exch.  251, 
appeared  to  have  arisen  from  the  forging  to  be  the  doctrine  now  held  in  England. 
of  the  iron,  and  which  might  have  been  That  was  an  action  against  a  railway 
the  cause  of  the  breaking ;  that  the  said  company  to  recover  compensation  for  an 
defect  was  entirely  surrounded  by  sound  injury  received  by  the  plaintitF  by  the 
iron  one  quarter  of  an  inch  thick ;  and  breaking  down  of  a  bridge,  over  which  he 
that  the  flaw  or  defect  could  not  possibly  was  passing  in  a  passenger  train.  It  ap- 
have  been  discovered  by  inspection  and  pcarcd  at  the  trial  that  the  services  of  an 
examination  externally.  The  learned  eminent  engineer  had  been  engaged  in  the 
judge,  before  whom  the  cause  was  tried,  construction  of  the  work.  n^iTiiams,  J., 
instructed  the  jury  that  the  defendants  before  whom  the  cause  was  tried,  told  the 
were  bound  by  law,  and  an  implied  prom-  jury  that  the  question  was,  whether  the 
ise  on  their  part,  to  provide  a  coach,  not  bridge  was  constructed  and  maintained 
only  Kpparently,  but  really,  roadworthy ;  with  sufficient  cai-e  and  skill,  and  of  reason- 
that  they  were  liable  for  any  injury  that  ably  proper  strength  with  regard  to  the 
might  arise  to  a  passenger  from  a  defect  purposes  for  which  it  was  made ;  and  that, 
in  the  original  construction  of  the  coach,  if  they  should  think  not,  and  that  the  ac- 
although  the  imperfection  was  not  visible,  cidcnt  was  attributable  to  any  such  defi- 
and  could  not  be  discovered  upon  inspec-  ciency,  tlie  plaintiff'  would  be  entitled  to 
tion  and  examination.  The  defendant  recover.  The  counsel  for  the  defendants 
excepted  and  moved  for  a  new  trial,  which  objected,  that  the  defendants  would  not  be 
was  granted.  Hubbard ^  J.,  after  a  very  liable, unless  they  had  been  guilty  of  neg- 
thorough  and  able  examination  of  the  ligence  either  in  constructing  or  maintain- 
cases,  concluded  his  opinion  thus  :  "  The  ing  the  bridge.  His  lordship,  however, 
result  to  which  we  have  aiTived,  from  the  left  the  question  to  the  jury,  subject  to  his 
examination  of  the  case  before  us,  is  this  :  previous  direction.  Upon  an  application 
That  carriers  of  passengers  for  hire  are  to  the  Court  of  ExcHtqucr  for  a  new  trial, 
bound  to  use  the  utmost  care  and  diligence  Pollock,  C.  B.,  said :  "  It  does  not  at 
in  the  providing  of  safe,  sufficient,  and  suit-  present  distinctly  appear  whether  or  not 
able  coaches,  harnesses,  horses,  and  coach-  the  attention  of  the  jury  was  directed  to 
men,  in  order  to  prevent  those  injuries  the  proposition  that  if  a  party  in  the  same 
which  human  care  and  foresight  can  guard  situation  as  that  in  which  the  defendants 
against ;  and  that  if  an  accident  happens  are,  employ  a  person  who  is  fully  compe- 
from  a  defect  in  the  coach,  which  might  tent  to  the  work,  and  the  best  method  is 
have  been  discovered  and  remedied  upon  adopted  and  the  best  materials  ara  used, 
the  most  careful  and  thorough  examina-  such  party  is  not  liable  for  the  accident, 
tion  of  the  coach,  such  accident  must  be  If  the  jury  have  been  directed  in  con- 
ascribed  to  negligence,  for  which  the  fonnity  with  this  rule,  there  is  no  ground 
owner  is  liable  in  aisc  of  injury  to  a  pas-  for  the  present  application.  It  cannot  be 
senger  happening  by  reason  of  such  acci-  contended  that  the  defendants  are  not  re- 
dent.  On  the  other  hand,  where  the  sponsible  for  the  accident  merely  on  the 
accident  arises  from  a  hidden  and  internal  ground  that  they  have  employed  a  compe- 
defcct,  which  a  careful  and  thorough  ex-  tent  person  to  construct  the  bridge.  Upon 
amination  would  not  disclose,  and  which  this  point  we  will  consult  our  learned 
could  not  be  guarded  against  by  the  exer-  brother."  On  a  subsequent  day  the  Chief 
ctse  of  a  sound  judgment  and  the  most  Baron  said  that  they  had  consulted  the 
vigilant  oversight,  then  the  proprietor  is  learned  judge,  who  reported  to  them  that 
not  liable  for  tiio  injury,  but  the  misfor-  he  had  directed  the  jury  in  conformity 
tune  must  be  borne  by  the  sufferer,  as  one  with  the  above  proposition,  and  that  there- 
of that  class  of  injuries  for  which  the  law  fore  there  would  be  no  rule.  This  case, 
can  afford  no  redress  in  the  form  of  a  however,  shows  that  it  would  not  be  suffi- 

(s)  See  Mayor  v.  Humphries,  1  C.  &.  P.  C.  J.,  to  the  grand  jury,  8  C.  &  F.  694, 

251 ;  Carpue  r.  The  L.  &  B.  liailway  Co.  n.  (6). 
5  Q.  B.  747.    See  also,  the  charge  of  Best, 
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his  servants  or  agents,  in  any  of  the  above  particulars,  or  genei^ 
ally,  in  any  other  points  of  duty,  the  carrier  is  directly  respon- 
sible. (/)  And  he  is  liable  for  'the  acts  of  partners,  or  quasi  part- 
ners, in  the  same  manner  that  the  carrier  of  goods  is  liable.  («) 

The  carrier,  whether  of  goods  or  passengers,  is  liable  for  an 
injury  to  strangers,  if  this  be  caused  by  the  negligence  of  the 
driver  or  conductor ;  (v)  as  if  he  runs  over  one,  or  otherwise  in- 

cient  to  exempt  a  coach-proprietor  from  upon  the  fact«  agreed  that  the  defendaiiti 
liability,  that  he  had  employed  a  skilfal  are  liable  to  the  plaintilfs  for  the  dama^ 
workman  to  construct  his  coacli ;  it  must  sustained  by  the  wife  whilst  travelling  ia 
appear  that  it  was   actually  constructed  their  cars.    As  passenger  carriers  the  de- 
with  all  possible  care  and  skill. — So  a  pas-  fendants  were  bound  to  the  most  exact 
senger  carrier  will  be  held  to  the  greatest  care  and  diligence,  not  only  in  the  man- 
vigilance  in  examining  and  inspecting  his  agement  of  the  trains  and  cars,  bat  also 
veTiiclcs  from  time  to    time.     Thus,   in  in  the  structure  and  care  of  the  track  and 
Bremner  v.  Williams,  1   C.  &  P.  414,  it  in  all  the  subsidiary  arrangements  nece&- 
was  ruled  by  Best,  C.  J.,  that  a  coacli-pro-  sary  to  the  safety  of  passengers.    The 
prietor  ought  to  examine  the  sufficiency  of  wife  having  contracted  with  the  defendants 
his  coach  previous  to  each  journey ;  and  if  and  paid  fare  to  them,  the  plaintiffs  had  a 
he  does  not,  and  by  the  insecurity  of  the  right  to  look  to  them,  in  the  first  instance, 
coach  a  passenger  is  injui'ed,  an  action  is  for  the  use  of  all  necessary  care  and  skill! 
maintainable  against  the  coach-proprietor  The  switch  in  question,  in  the  careless  or 
for  negligence,  though  the  coach  had  been  negligent  management  of  which  the  dam- 
examined  previous  to  the  second  jouniey  age  occurred,  was  a  part  of  the  defend- 
before  the  accident ;   and  though  it  had  ants'  road,  over  which   they  most  neoee- 
been  repaired  at  the  coach-maker's  only  sarily  carry  all  their  passengers,  and  al- 
thrce  or  four  days  before.    And  see  New  though  provided  for,  and  attended  by,  a 
Jersey   Kailroad   Company  v.  Kennard,  ser\'ant  of  the  Concord  Railroad  Coipora- 
21  Penn.  St.  Reps.  203.  tion,  and  at  their  expense,  yet  it  was  still 
(t)  The  owner  is  liable  for  an  accident  a  part  of  the  Nashua  &  Lowell  Railroad, 
which  happens  from  the  driver's  intoxica-  and  it  was  within  the  scope  of  their  datj 
tion  ;  but  not  if  from  his  physical  disabil-  to  see  that  the  switch  was  rightly  cod- 
ity,  arising  without  his  fault  from  extreme  structcd,  attended,  and   managed  before 
and  unusual  cold  which  rendered  him  in-  they  were  justified  in  carrying  passengers 
capable  for  the  time  of  doing  his  duty,  over  it."     See  also,  Nashville  &  C  Kail- 
Stokcs  V.  Saltonstall,  13  Peters,  181.   See  road  Co.  v.  Messino,  1  Snoed,  220 ;  Grote 
also,  McKinney  v.  Neil,  1  McLean,  550;  v.  The  C.  &  H.  Railway  Co.  2  Exch.  251, 
Peck  V.  Neil,  3  id.  24.     The  rule  stated  in  cited  ante,  p.  699,  n.  (r). 
the  text  received  a  very  strong  application        (m)  D wight  v.  Brewster,  1   Pick.  50; 
in  the  late  case  of  SicElroy  t\  Nashua  Champion   v.  Bostwick,  11   Wend.  571; 
&  Lowell  R.  R.  Corporation,  4  Cush.  400.  18  id.  175;  Waland  v.  Elkins,  1   Staik. 
It  was  an  action  on  the  case  to  recover  277  ;  Fromont  v.  Coupland,  9  Moore,  319 ; 
damages  of  the  defendants  for  an  injury  Cobb  v.  Abbot,  14  Pick.  289  ;    Wetmore 
alleged  to   have  been  sustained  by  the  v.  Baker,  9  Johns.  307 ;  Green  v.  Bcesley, 
female  nlaintifi^,  while  riding  as  a  passen-  2  Bing.  N.  C.  108 ;   Stockton  v.  Frey,  4 
ger  in  the  defendants'  cars  from  Lowell  to  Gill,  406. 

Nashua.     The  alleged    injury  happened        (v)  Stables  v.  Eley,  1  C.  &  P.  614; 

in  consequence  of  the  caivless  manage-  Sleath  v,  Wilson,  9  id.  607  ;  Joel  v.  Mori- 

ment  of  a  switch,  by  which  the  Concord  son,  6  id.  501.    And  if  a  horse  and  cart 

Railroad  connected  with  and  entered  upon  are  left  in  the  street,  without  any  person 

the  defendants'  road.     The  switch   was  to  watch  them,  the  owner  is  liable  for  any 

provided  by  the  proprietors  of  the  Concord  damage  done  by  them,  though  it  be  oc- 

Kailroad,  and  attended  by  one  of  their  ser-  casioned   by  the  act  of  a  passer-by,  in 

vants,  at  their  expense.     It  was  heid  that  striking  the  horse.     Illidge  v.  Goodwin,  5 

the  defendants  were  liable.    And  Shaw,  C.  &  P.  190.     See  also,  Lynch  r.  Nordin, 

C.  J.,  said :    "  The  court  are  of  opinion  1  Q.  B.  29. 
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jnres  hiip,  while  he  is  walking  on  a  public  way.  (w)  And 
where  such  an  injury  results  in  death,  if  an  action  is  given  by 
statute  to  the  personal  representatives  of  the  deceased,  the 
damages  therein  must  be  wholly  confined  to  pecuniary  injuries, 
and  will  not  extend  to  mental  suffering  occasioned  to  the  sur- 
vivors, (una)  Nor  is  it  a  defence  for  the  carrier  that  the  road  was 
out  of  order,  nor  that  the  reins  or  harness  broke,  for  he  should 
have  had  better  ones,  (x)  But  if  the  person  injured  in  some 
degree  caused  the  injury  by  his  own  negligence,  and  was  capa- 
ble of  ordinary  care  and  caution,  he  cannot  recover  damages, 
unless  the  negligence  of  the  party  who  did  the  injury  was  so 
extreme  •as  to  imply  malice,  (y)     So  the  carrier  is  liable  for  in- 

(u7)  Bofis  V.  Litton,  5  C.  &  P.  407 ;  fore,  where  the  plaintiff,  being  the  owner 

Cotterill  v.  Starkey,  8  id.  ^1  ;  Hawkins  of  a  lamb,  allowed  it  to  escape  into  the 

V.  Cooper,  id.  473 ;  Wynn  v.  Allard,  5  highway,  where  it  mingled  with  a  flock  of 

W.  &  S.  524.  sheep  which  the  defendant  was  driving 

(ww)  Blake,  Adm'x,  v.  Midland  Rail-  along ;  and  he,  knowing  this  fact,  made 

way  Co.  10  E.  L.  &  £.  437.  no  attempt  to  separate  tie  lamb  from  the 

{x)  Cotterill  r.  Starkey,  8  C.  &  P.  691;  flock,  bat  delivered  the  whole  to  a  drover 

Welsh  V.  Lawrence,  2  Chit.  262.  in  pursuance  of  a  sale  previonsly  nuide^ 

(y)  Woolf  V.  Beard,  8  C,  &  P.  373 ;  by  whom  they  were  taken  off  to  market ; 
Cotterill  v.  Starkey,  id.  691 ;  Wynn  v.  it  was  held  that  these  facts  were  snfficiept 
Allard,  5  W.  &  S.  524;  Cook  v.  Cham-  to  authorize  a  verdict  in  favor  of  the  pldn- 
plain  Transportation  Co.,  1  Denio,  91 ;  tiff  for  the  value  of  the  lamb,  though  it 
Brownell  t;.  Flagler,  5  Hill,  282  ;  Barnes  was  not  included  in  the  sale  to  the  drover, 
V,  Cole,  21  Wend.  188;  Rathbun  v.  and  the  defendant  received  nothing  on  ac- 
Payne,  19  id.  399 ;  Perkins  v.  Eastern  &  count  of  it.  Brownell  v.  Flagler,  5  Hill, 
B.  &  M.  R.  R.  Co.,  29  Maine,  307 ;  May  282.  See  also,  Tonawanda  R.  R.  Co.  v. 
17.  Princeton,  11  Met.  442;  Parker  v.  Munger,  5  Denio,  255, 267,  per  Bconfe/cy, 
Adams,  12  id.  415;  Tonawanda  R.  R.  C.  J. ;  Cook  v.  The  Champlain  Trans- 
Co.  V.  Munger,  5  Denio,  255,  4  Comst.  portation  Co.,  1  id.  91 ;  Wynn  v.  Allard, 
349 ;  Brown  v.  Maxwell,  6  Hill,  592 ;  5  W.  &  S.  524 ;  Rathbun  v.  Payne,  19 
Trow  V,  Verm.  Central  R.  R.  Co.,  6  Ijaw  Wend.  399 ;  Clay  t>.  Wood,  5  Esp.  44. 
Rep.  N.  S.  83 ;  N.  Y.  &  E.  Railway  v.  So  where  the  partv  injured  is  a  child  of 
Skmner,  Supreme  Court  of  Pennsylvania,  tender  years  or  otherwise  incapable  of  or- 
Am.  Law  Register,  Vol,  1,  No.  2,  p.  97.  dinary  care  and  caution.  Lynch  v,  Nur- 
See  also.  White  v.  Winnissimmet  Co.,  7  din,  1  Q.  B.  29.  In  this  case  the  defend- 
Cush.  160;  Willetts  v.  Buffalo  &  Roches-  ant  left  his  horse  and  cart  unattended  in 
ter  R.  R.  Co.,  14  Barb.  585 ;  Murch  v.  the  street.  The  plaintiff,  a  cliild  seven 
Concord  Railroad  Corporation,  9  Fost.  9 ;  9  years  old,  got  upon  the  cart  in  play  ;  an- 
Damont  v.  K.  O.  &  Carrollton  R.  R.  Co.,  other  child  incautiously  led  the  horse  on  ; 
9  Louis.  Ann.  Reps.  441  ;  Kerwhaker  v.  and  the  plaintiff  was  thereby  thrown  down 
Cleveland  C.  &  C.  R.  R.  Co.,  3  Ohio  State  and  hurt.  It  was  held  that  the  defendant 
Reps.  1 72 ;  Galena  &  Chicago  Union  R.  R.  was  liable  in  an  action  on  the  case,  though 
Co.  V.  Yarwood,  15  111.  468 ;  Richardson  the  plaintiff  was  a  trespasser,  and  con- 
*v.  Wil.  &  Man.  R.  R.  Co.,  8  Rich.  Law,  120.  tribnted  to  the  injury  b^  his  own  act.  This 
And  see  the  late  and  instructive  case  of  case  is  confirmed  by  Birge  v.  Gardiner,  19 
Railroad  Co.  v.  Aspell,  23  Penn.  St.  Reps.  Conn.  507,  and  Robinson  v.  Cone,  22 
147.  Willoughby  r.  Horridge,  16  E.  L.  Verm.  213.  But  see  cwifw,  Harlficld  v. 
&E.  437.  But  if  the  injury  be  voluntary  Roper,  21  Wend.  615,  confirmed  by 
and  intentional,  the  party  committing  it  Brown  v.  Maxwell,  6  Hill,  592,  and  Mun- 
wiU  be  liable,  notwithstanding  Uie  party  gcr  v.  Tonawanda  R.  R.  Co.,  4  Comst. 
injured  was  guilty  of  negligence.    Theio-  ^349. 
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jury  done  to  property  by  the  way-side,  unless  he  can  discharge 
himself  from  want  of  care,  (z) 

In  cases  of  injury  by  collision,  he  whose  negligence  causes 
the  injury  is  responsible.  What  is  called  the  law  of  the  road, 
is  in  this  country,  little  more  than  that  each  party  shall  keep  to 
the  right ;  in  England  to  the  left.  At  sea,  a  vessel  going  free 
must  give  way  to  the  one  on  the  wind ;  one  on  the  larboard 
tack  gives  way  to  one  on  the  starboard  tack.  And  steamers 
must  give  way  to  sailing  vessels.  These  rules,  as  to  vessels, 
are  based  upon  the  simple  principle,  that  the  vessel  which  can 
alter  her  course  most  easily,  must  do  so ;  and  they  are  often 
qualified  by  an  application  of  this  principle,  (a)  An  observance 
of  these  rules,  or  a  disregard  of  them,  is  often  very  important  in 
determining  the  question  of  negligence ;  especially  where  the 
parties  meet  very  suddenly.  •But  the  law  of  the  road  alone 
does  not  decide  this  questiorf ;  for  a  violation  of  it  may  be  for 
good  cause,  or  under  circumstances  which  negative  the  pre- 
sumption of  negligence  which  might  otherwise  arise  from  it-  (b) 
It  is  said  that  he  who  suffers  injury  from  collision,  caused  by 
the  negligence  of  another,  cannot  recover  damages  if  he  was 
himself  at  all  negligent,  and  if  his  negligence  helped  to  cause 
the  injury.  In  some  cases  this  principle  has  been  applied  with 
great  rigor,  and  asserted  in  very  broad  terms ;  but  it  is  obvious, 
that,  as  a  general  rule,  it  must  be  considerably  modified.  It  is 
impossible  that  he  who  seeks  redress  for  a  wrong  which  he  has 
sustained  by  the  negligence  of  another,  should  always  lose  all 
right,  where  he  has  himself  been  in  any  way  negligent  There 
must  be  some  comparison  of  the  negligence  of  the  one  party 
with  that  of  the  other,  as  to  its  intensity,  or  the  circumstances 
which  excuse  it,  or  the  degree  in  which  it  enters  as  a  cause  into 
th«  production  of  the  injury  complained  of.  In  each  case  it 
must  be  a  question  of  mixed  law  and  fact,  in  which  the  jury, 

{z)  Davies  v.  Mann,  10  M.  &  W.  546;  Chaplin  ».  Hawes,  3  C.  &  P.  554  ;  Cliy 

CJooic  V.  The  Champlain  Transportation  w.  Wood,  5  Esp.  44 ;  Wavde  v.  Carr,  3 

Co.,  1  Denio,  91.  D.  &  R.  255;  Butterfield  v.  Forrester,  11 

(a)  Lowry  v.  The  Steamboat  Portland,  East,  60;  Turiey  v,  Thomas,  8  C.  &  P. 

1  Law  licporter,  (1839,)  p.  313;  Lock-  103;  Wordsworth  i?.  Willao,  5  Ksp.  273; 

wood  V.  LashcU,  5  Law  Hep.  N.  S.  390.  Mayhew  r.  Boyce,  1  Stark.  423 ;  McLean 

(6)  See  Pluckwell  v.  W^ilson,  5  C.  &  P.  v.  Sharpe,  2  Harring.  481. 
375 ;  Kennard  v.  Barton,  25  Maine,  39 ; 
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under  the  direction  of  the  court,  will  inquire  whether  the  de- 
fendant was  guilty  of  so  great  a  degree  of  negligence  as,  in  the 
particular  case,  will  render  him  liable,  and  then,  whether  the 
plaintiff  was  also  guilty  of  so  much  negligence  as  to  defeat  his 
claim,  (c) 


♦SECTION     XIV. 

OP  SPECIAL  AGREEMENTS  AND  NOTICES. 

We  have  seen  how  severe  a  responsibility  is  cast  upon  the 
common  carrier  by  the  law ;  and  it  is  a  very  interesting  ques- 
tion, how  far  he  may  remove  it  or  lessen  it,  with  or  without  the 
concurrence  of  the  other  party.  Can  the  carrier  do  this  by  a 
special  contract  with  the  owner  of  the  goods ;  and  if  so,  is  a 
notice  by  the  carrier  brought  home  to  the  owner  equivalent  to 
such  contract ;  and  if  the  carrier  cannot  in  this  way  relieve  him- 
self entirely  from  his  responsibility,  can  he  lessen  and  qualify  it  ? 
Some  of  these  questions  are  not  yet  definitely  settled. 

There  is  no  doubt  that,  originally,  this  responsibility  was  con- 
sidered as  beyond  the  reach  of  the  carrier  himself.  It  is  but 
about  fifty  years  since  he  was  permitted  to  qualify  or  control  it 
by  his  own  act.  And  courts  have  been  influenced  in  their 
opinion  of  his  rights  in  this  respect,  by  the  view  they  have 
taken  of  the  nature  of  his  responsibility.  The  more  they  have 
regarded  it  as  created  by  the  law  for  public  reasons,  the  less 
willing  have  they  been  that  it  should  be  placed  within  the  con- 
trol of  one  or  of  both  parties  to  be  modified  at  their  pleasure. 

The  first  question  is,  can  the  peculiar  responsibility  of  the 
common  carrier  be  destroyed  by  express  contract  between  him- 

(c)  See  Bigby  v,  Hewitt,  5  Excfa.  240 ;  244 ;  Davies  r.  Mann,  10  id.  546  ;  Robin- 
Greenland  V.  Chaplin,  id.  243 ;  Thorogood  eon  v.  Cone,  22  Verm.  213  ;  Moore  v.  In- 
V.  Bryan,  8  C.  B.  115  ;  Kennard  v.  Bar-  habitants  of  Abbot,  32  Maine,  46  ;  Man- 
ton,  25  Maine,  39 ;  Marriott  t;.  Stanley,  1  roe  v.  Leach,  7  Met.  274  ;  Charchill  v. 
M.  &  Gr.  568;  Clayards  v,  Bethick,  12  Rosebeck,  15  Conn.  359;  Carroll  v.  N. 
Q.  B.  439  ;  Beatty  v.  Gilmore,  16  Penn.  Y.  &  N.  H.  R.  R.  Co.,  6  Law  Rep.  N.  S. 
State  Rep.  463 ;  Trow  v.  Verm.  Central  101,  1  Daer,  571 ;  Trow  v.  Verm.  Cen- 
R.  R.  Co.,  6  Law  Rep.  N.  S.  83  ;  Cattlin  tral  R.  R.  Co.,  24  Verm.  487.  See  also 
V.  Hills,  8  C.  B.  123 ;  Bridge  v.  The  ante,  p.  701,  n.  {y). 
Grand  Junction  Railway  Co.,  3  M.  &  W. 
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self  and  one  who  sends  goods  or  takes  them  with  biro,  so  as  to 
reduce  the  carrier's  liability  to  that  of  a  private  carrier,  and 
make  him  liable  only  for  his  own  default  ?  It  seems  to  be  well 
settled  by  the  weight  of  authority  that  this  may  be  done ;  (d 


(d)  It  seems  now  to  be  perfectly  settled  cided  by  the  Snpreme  Court  of  Ohio. 
in  this  country  and  in  England  that  a  That  case  raised  precisely  tho  same  qaes- 
spccial  contract  between  the  owner  of  tion  that  was  raised  in  Cole  r.  Goodvnn ; 
goods  and  a  carrier,  limiting  the  common  and,  although  the  decision  went  no  far- 
law  liability  of  the  latter,  is  valid.  It  is  thcr  than  to  declare  that  a  notice  brooght 
wholly  unnecessary  to  cite  authorities  to  to  the  plaintiff's  knowledge  did  not  ex- 
show  that  such  is  the  case  in  England ;  for,  cmpt  the  defendant  from  his  common  law 
although,  OS  wc  shall  presently  see,  scarcely  liability.  Wood,  J.,  who  delivered  the 
a  volume  of  English  reports  appears  which  opinion  of  the  court,  manifested  a  strong 
docs  not  contain  more  or  less  cases  con-  inclination  to  adopt  the  views  of  Mr.  Jus- 
ccming  contracts  of  this  description,  no  tice  Coweny  in  their  full  extent.  In  1842 
qacstion  is  ever  made  as  to  their  validity,  came  the  case  of  Gould  r.  Hill,  2  Hill, 
Nor  do  we  conceive  this  to  be  a  departure  623.  That  was  an  action  brought  in  the 
from  the  ancient  principles  of  the  common  Superior  Court  of  the  city  of  New  T<»ic, 
law ;  for  it  nowlicre  appears  that  such  against  the  defendants,  as  common  carri- 
contracts  were  ever  prohibited  as  contra-  ers,  to  recover  the  value  of  certain  goods 
Tuning  the  policy  of  the  law.  "  There  is  delivered  to  them  to  be  transported  from 
no  case,"  says  Lord  EUenborougk,  in  New  York  to  Philadelphia.  On  deliver- 
Nicholson  v.  Willan,  5  East,  507,  ''to  be  ing  the  goods  in  question  to  the  defend- 
mct  with  in  the  books  in  which  the  right  of  ants,  they  gave  tho  plaintiffs  a  memoran- 
a  carrier  thus  to  limit  by  special  contract  dum,  which  stated,  among  other  things, 
his  own  res[X)nsibility,  has  ever  been  by  that  the  defendants  woiM  not  hold  them- 
express  decision  denied."  It  should  be  selves  responsible  in  case  of  loss  by  fire, 
observed,  moreover,  that  this  question  is  The  goods  were  destroyed  by  fire  on  their 
not  at  all  affected  by  the  Carriers  Act,  1 1  passage ;  and  evidence  was  given  tending 
G.  IV.  &  1  Will.  IV.  c.  68,  for  by  tho  to  show  that  the  loss  was  not  occasioned 
6th  section  of  that  act  it  is  provided  that  by  the  negligence  or  want  of  care  of  the 
nothing  in  the  act  contained  shall  in  any-  defendants.  The  court  charged  the  jnnr 
wise  affect  any  special  contract  for  the  that  under  the  circumstances  the  defend- 
conveyancc  of  goods  and  merchandises,  ants  were  chargeable  only  for  a  loss  resolt- 
Sce  the  act  fully  stated,  pos<,  p.  711,  n.  (A),  ing  from  negligence.  The  plaintiff  ex- 
On  this  side  of  the  Atlantic  we  are  not  cepted,  and  the  jury  having  returned  a  ver- 
aware  of  any  case  in  which  the  validity  of  diet  for  the  defendants,  upon  which  jndg- 
such  contracts  is  denied  until  Cole  v.  ment  was  rendered,  a  writ  of  error  was 
Goodwin,  19  Wend.  251,  (1838).  There  sued  out  from  the  Supreme  Court-  And 
the  defendants,  who  were  stage-coach  pro-  per  Cowen,  J. :  "  In  this  case  the  common 
prictors,  had  published  a  notice  to  the  carriers,  instead  of  alleging  a  general 
effect  that  all  baggage  sent  by  their  line  notice  restricting  their  liability  to  the 
would  be  at  the  risk  of  the  owners.  The  plaintiffs  and  all  others,  fumi^ed  them 
question  was,  whether  such  notice,  brought  with  a  special  acceptance  In  writing,  which 
home  to  the  knowledge  of  the  plaintiff,  they  received,  and  delivered  the  goods  ac* 
should  exempt  the  defendants  from  their  cordingly.  This  constitutes  undoubted 
common-law  liability.  And  it  was  held  evidence  of  assent  on  their  part.  One  ex- 
that  it  should  not.  And  Mr.  Justice  ccption  was,  of  casualties  occasioned  by 
G>i6<^i,  who  delivered  the  opinion,  declared  fire;  and  the  loss  arose  from  that  cause, 
that  there  was  no  difference  between  such  The  servants  of  the  defendants  were  called 
notice  brought  to  the  plaintiff's  knowledge  as  witnesses  to  make  out  a  case  of  care; 
and  an  express  contract ;  that  both  were  and  the  jury,  under  tho  charge  of  the 
evidence  of  an  agi'cement  between  the  court,  allowed  this  as  a  defence.  Formy- 
parties  to  limit  the  carrier's  liability  ;  but  self  I  shall  do  little  more  than  refer  to  my 
that  both  were  void  as  contravening  the  opinion  in  Cole  v.  Goodwin,  (19  Wend. 
policy  of  the  law.  In  1840,  the  cose  of  281,)  and  tho  reason  for  such  opinion  as 
Jones  V.  Voorhecs,  10  Ohio,  145,  was  de-  stated  in  that  case.  It  was  to  the  effect,  that 
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although  in  some  of  the  cases  in  which  it  is  *allowed,  it  is  inti- 
mated that  this  is  a  departure  from  the  •ancient  principles  of  the 


I  could  no  more  regard  a  special  accept-  in  respect  to  the  particular  transaction,  the 

ance  as  operating  to  take  from  the  duty  of  carrier  is  not  to  be  regarded  as  in  the  ex- 

the  common  carrier,  than  a  general  one.  crcise  of  his  public  employment;  hut  as  a 

I  collect  what  would  be  a  contract  from  private  pereon  who  incurs  no  rcsponsibil- 

both  instances,  provided  it  be  lawful  for  it^  beyond  that  of  an  ordinary  bailee  for 

the  carrier  to  insist  on  it ;  and  such  is  the  hire,  and  answerable  only  for  misconduct 

construction  which  has  been  given  to  both  or  negligence.     The  right  thus  to  restrict 

by  all  the  courts.   The  only  difference  lies  the  obligation  is  admitted  in  a  large  class 

in  the  different  kinds  of  evidence  by  which  of  cases  founded  on  bills  of  lading  and 

the  contract  is  made  out.    When  the  jury  charter-parties,  where  the  exception  to  the 

have  found  that  the  goods  were  delivered  common  law  liability  (other  than  that  of 

with  intent  to  abide  the  terms  of  the  gen-  inevitable  accident)  has  been,  from  time 

eral  notice,  I  understand  a  contract  to  be  to  time,  enlarged,  and  the  risk  diminished, 

as  effectually  fastened  upon  the  bailor  as  bv  the  express  stipulation  of  the  parties. 

if  he  had  reduced  it  to  writing.     Indeed,  I'he  right  of  the  carrier  thus  to  limit  his 

the  contrary  construction  would,  I  think,  liability  in  the  shipment  of  goods  has,  we 

bo  to  tolerate  a  fraud  on  the  part  of  the  think,  never  been  doubted."    Since  that 

bailor.    The  true  ground  for  repudiating  time,  Gould  v.  Hill  has  been  expressly 

the  general  notice,  is,  therefore,  its  being  overruled  in  New  York  in  three  cases ;  one 

against  public  policy ;   and  this  ground  in  the  Supremo  Court,  and  two   in  the 

goes  not  only  to  the  evidence  —  the  mode  Superior  Court  of  the  city  of  New  York, 

in  which  you  are  to  prove  the  assent  —  but  We  allude  to  Parsons  ».   Monteath,   13 

to  the  contract  itself.   After  forbidding  the  Barb.  353 ;  Dorr  v.  N.  J.  Steam  Nav.  Co., 

carrier  to  impo.so  it  under  the  form  of  a  4  Sandf.  136,  and  Stoddard  v.  The  Long 

general  notice,  therefore,  we  cannot  con-  Island  R.  R.  Co.,  5  Sandf.  180;  Don*  r. 

sistently  allow  him  to  do  the  same  thing  in  New  Jersey   Steam   Nav.   Co.,  1   Kern, 

the  form  of  a  special  notice  or  receipt.  485 ;  The  Mercantile  Mutual  Ins.  Co.  v. 

The  consequences  to  the  public  would  be  Chase,  1  E.  D.  Smith,  115.    Dorr  v.  N. 

the  same,  whether  we  allow  one  form  or  J.  Steam  Nav.  Co.  was  an  action  against 

the  other."    The  judgment  was  accord-  the  defendants  as  common  canicrs  upon 

ingly  reversed;  Ae/son,  C.  J.,  disscntimj.  the  Long  Island   Sound,  between   New 

W'c  are  not  aware  that  this  decision  has  York  and  Stonington,  to  recover  damages 

ever  been  sanctioned  by  any  court  in  this  for  the   loss  of  goods.     The  declaration 

country.    It  received  the  approbation  of  averred    that   the   plaintiffs,    who    were 

Mr.  Justice  Nishet  in  Fish  v.  Chapman,  2  merchants  in   New    York,    shipped    the 

Geo.  349,  but  that  case  did  not  call  for  goods  in  question  on  board  the  steamer 

any  decision  upon  the  question.     On  the  Lexington,  in  the  defendants'  line,  to  be 

other  hand,  in  1848,  the  Supreme  Court  carried  to  Stonington;  that  on  the  same 

of  the  United  States,  in  the  case  of  The  .evening,  the  steamer  was  consumed   by 

New  Jersey  Steam  Nav.  Co.  v.  Merchants'  fire  on  her  passage,  and  the  plaintiffs' 

Bank,  6  How.  344,  denied  the  authority  goods  destroyed.   The  defendants  pleaded 

of  Gould  f.  Hill,  and  held  such  a  contract  that  the  goods  in  question  were  received 

to  be  valid.    Nelson,  J.,  said:  "As  the  by  them  under  a  special  contract,  by  rea- 

extraordinary  duties  annexed  to  his  em-  son  of  a  clause  and  notice  inserted  in  their 

ployment  concern  only,  in  the  particular  bill  of  lading,  which  was  set  forth  in  the 

instance,  the  parties  to  the  transaction,  in-  plea,  and  milch  contained,  among  other 

volving  simply  rights  of  property,  —  the  things,  that  the  goods  in  question  were  to  bo 

safe  custody  and  delivery  of  the  goods,  —  transported  to  Stonington  ;  danger  offire^ 

we  are  unable  to  perceive  any  well-founded  ^r.,  excepted.    The  plea  then  averccd  that 

objection  to  the  restriction,  or  any  stronger  the  liability  of  the  defendants  was  rcstrict- 

reasons  forbidding  it  than  exist  in  the  case  ed  by  the  exception  of  the  casualties  men- 

of  anv  other  insurer  of  goods,  to  which  tioned  in  the  bill  of  lading,  and  that  the 

his  obligation  is   analogous  ;  and  which  loss  in  question  was  occasioned  by  one  of 

depends  altogether  upon  the  contract  be-  the  excepted  casualties,  and  was  without 

twcen  the  parties.     The  owner,  by  enter-  the  fault  or  negligence  of  the  defendants, 

ing  into  the  contract,  virtually  agrees,  that.  To  this  plea  the  plaintiffs  demurred.   And 
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common  law.     It  has  also  been  said  *ia  some  late  cases  in  this 
country,  particularly  in  one  in  New  •York,  (e)  that  no  such  con- 


Campbell f  J.^  in  pronouncing  jadgment  house  on  the  pier.  On  the  same  dajft 
upon  the  demurrer  in  favor  of  the  defend*  fire  broke  out  in  the  dty  of  Albany,  by 
ants,  said  :  "  The  question  presented  for  which  the  warehouse  was  consumed ;  and 
our  consideration  is,  whether  common  the  plaintiff's  goods,  being  removed  by 
carriers  can,  by  special  contract,  restrict  the  defendants'  agent  into  a  canal  boat  in 
their  liabilities  for  losses  which  occur  other-  the  basin,  were  destroyed  bj  the  fire, 
wise  than  by  the  act  of  God  or  the  public  Held,  that  the  defendants  sustained  the  re- 
enemies.  If  the  point  were  now  for  the  lation  of  common  carriers  of  the  goods,  at 
first  time  raised,  we  should  have  consid-  the  time  the  fire  broke  oat,  and  when  the 
ered  it,  if  not  entirely  free  from  difficulty,  goods  were  destroyed ;  and  that  the  rules 
at  least  as  not  leaving  much  room  for  of  law  incident  to  that  relation  applied  to 
doubt  as  to  the  correctness  of  the  conclu-  them ;  but  that  they  had  a  right  to  dr- 
sion  at  which  we  have  arrived.  The  cumscribe  or  limit  their  common  lav  lia- 
judgment  of  a  majority  of  the  late  Su-  bility  as  common  carriers,  by  ag;rcement ; 
preme  Court,  pronounced  in  the  case  of  and  that  having  expressly  excepted  the 
Gould  V.  Hill,  2  Hill's  R.  623,  was  cited  risk  of  loss  by  Jire,  they  were  not  liable 
and  urged  on  the  part  of  the  plaintiffs  as  for  the  value  of  the  goods.  IV^ls,  J.. 
settling  the  law  in  this  State,  that  a  com-  said :  "  Were  it  not  for  the  late  case  of 
mon  carrier  cannot,  by  special  contract,  Gould  v.  Hill,  (2  Hill,  623,)  X  should  have 
limit  his  liability.  Though  the  court  was  no  hesitation  in  holding  the  contract  be- 
dividcd  in  opinion,  the  cause  does  not  tween  the  parties  as  valid  and  binding, 
seem  to  have  been  carried  to  the  court  for  and  one  to  which  we  were  bound  to  give 
the  correction  of  errors,  and  we  are  not  effect.  To  do  so  would  be  in  accorduice 
therefore  sure  of  what  would  have  been  witli  a  long  and  unbroken  course  of  de- 
the  deci.sion  of  the  court  of  last  resort,  cision  in  England  and  in  many  of  our 
But  tlic  clear  conviction  of  all  of  us,  that  sister  states,  and  in  all  of  them,  I  believe, 
the  case  of  Gould  v.  Hill  was  not  correctly  where  the  question  has  arisen,  excepting 
decided,  supported  as  we  are  by  the  Su-  Ohio ;  and  would  be  in  harmony  with  the 
preme  Court  of  the  United  States,  (Mer-  views  of  all  the  elementary  writers  on  the 
chants'  Bank  v.  New  Jersey  Steam  Naviga-  subject.  It  is  unnecessary  to  go  into  a 
tion  Company,  6  Howard,  344,)  and  the  particular  examination  of  the  authorities 
great  importance  of  the  question  to  a  cited.  I  content  myself  with  the  remark, 
commercial  people,  especially  the  impor-  that  tlie  doctrine  is  rally  asserted  by  Story, 
tance  of  uniformity  between  the  courts  of  Chitty,  Kent,  and  Angell,  antl  most 
the  State  and  Union,  in  the  rules  of  law  abundantly  sustained  by  the  authorities  to 
regulating  commercial  transactions,  com-  which  they  refer.  But  in  the  case  of 
pel  us  respectfully  to  dissent  from  the  Gould  v.  I^ill,  {supra,)  Justice  Cowen  held 
judgment  in  that  case."  Stoddard  v.  Long  a  contrary  doctrine ;  that  it  was  not  compe- 
Island  K.  K.  Co.  is  to  the  same  effect.  In  tent  for  a  common  carrier  to  restrict,  byspe- 
Parsons  t*.  Montcath,  the  defendants  being  cial  contract,  his  common  law  liability;  and 
common  carriers  on  the-  Erie  Canal,  be-  that  where  the  defendant,  being  a  common 
tween  Albany  and  Buffalo,  and  occupying  carrier,  on  receiving  the  plaintiff's  goods 
a  warehouse  on  the  pier  at  Albany,  their  for  transportation,  gave  him  a  memonn- 
agent  in  New  York  received  goods  there,  dum  by  which  ho  promised  to  fbnu'ard  the 
belonging  to  the  plaintiff,  and  gave  a  goods  to  their  place  of  destination,  da»^ 
receipt  or  shipping-bill  therefor,  in  the  of  fire,  &c.,  excepted,  the  defendant  was 
name  of  the  defendants,  by  which  they  liable  for  a  loss  by  fire  although  not  result- 
agreed  to  transport  the  goous  to  Brighton  ing  from  negligence.  The  learned  justice 
Locks,  "  the  danger  of  the  lakes,  of  fire,  puts  his  decision  wholly  on  the  ground  of 
&c.,  and  acts  of  Providence  excepted."  public  policy ;  and  refers  to  his  reasoning 
The  goods  it^ched  AU)any  on  the  morning  in  the  case  of  Cole  v,  Goodwin,  ( 19  Wend. 
of  August  17,  1848,  nnd  were  taken  from  251,)  the  substance  of  which  is  (p.  281) 
the  tow-boats  into  the  defendants'  ware-  that  a  common  carrier's  business  is  of  a 

(e)  Gould  V.  Hill,  2  Hill,  623. 
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tract  is  valid,  or  has  any  efficacy.  But  this  case  seems  to  rest 
upon  a  previous  decision,  (/)  that  the  carrier's  responsibility  is 
not  affected  by  a  notice  from  him  made  known  to  the  other 

party ;  and  upon  the  difficulty  of  distinguishing  this  from  an 
express  contract. 

Undoubtedly  it  may  be  difficult  to  discriminate  very  clearly 

pablic  natnre  ;  that  ho  is  a  pablic  servant  shoald  be  regarded  as  a  deviation  from  the 
and  bound  to  perform  the  duties  of  his  true  one,  from  which  the  court  should  re- 
office,  and  that  ne  should  no  more  be  per-  turn  at  the  earliest  opportunity,  and  that, 
mitted  to  limit  or  vary  his  obligations  or  too,  notwithstanding  we  might,  were  the 
liabilities  by  contract,  than  a  shcnif,  or  question  ehtii^ly  open,  prefer  a  different 
jailer,  or  any  other  officer  appointed  by  one."  The  learned  judge  then  proceeds 
law.  The  only  question  with  me  is,  how  to  declare  his  disapproval  of  Gould  v. 
far  we  arc  bound  by  the  case  of  Gould  v.  Hill  upon  principle,  admitting  the  ques- 
Hill,  and  whether  the  maxim,  stare  decisis,  tion  to  bo  still  an  open  one,  and  con- 
in  consequence  of  it,  is  to  govern  the  prcs-  eludes  :  "  In  every  liglit  that  I  have  been 
ent  case.  It  is  the  only  reported  case  able  to  view  the  question,  I  am  forced  to 
where  this  precise  question  has  been  de-  the  conclusion  that  the  rule  in  Gould  v. 
cided  in  that  way  in  this  State.  No  case  Hill,  is  not,  and  ought  not  to  be,  the  law. 
that  I  am  aware  of,  has  followed  it,  affirm-  That  it  is  opposed  to  reason  as  well  as  to 
ing  the  doctrine.  Ndson,  then  chief  jus-  authority,  and  ought  not  to  be  followed." 
tice  of  this  court,  dissented  from  the  decis-  And  in  the  late  case  of  Moore  v.  Evans, 
ion.  I  am  disposed  therefore  to  think,  in  14  Barb.  524,  Gould  v.  Hill  is  again  ex* 
view  of  the  great  importance  of  the  ques-  plicitly  overruled.  See  also,  Stoddard  r. 
tion  and  its  connection  with  so  large  a  Long  Island  R.  R.  Co.,  5  Sandf.  180; 
branch  of  the  commerce  of  the  country,  Dorr  v.  The  New  Jersey  Steam  Naviga- 
that  we  ought  to  take  the  responsibility  of  tion  Co.,  1  Keman,  485.  The  result  is 
ovemiling  it,  providing  we  think  it  not  in  that  there  is  no  case,  which  is  any  longer 
accordance  with  the  settled  law  of  the  to  be  regarded  as  an  authority,  that  de- 
land.  It  is  a  question  in  relation  to  which,  cides  that  an  express  contract  between  the 
almost  above  all  others,  the  law  should  be  owner  of  goods  and  a  carrier,  limiting  the 
uniform  throughout  the  commercial  world,  liability  of  the  latter,  is  void.  For  cases, 
especially  among  the  different  States  of  besides  those  already  cited,  which  hold 
the  Union.  It  relates  to  transactioVis,  that  such  a  contract  is  valid  and  binding, 
which,  in  their  nature,  expand  themselves  see  the  following :  Swindler  v.  Hilliard,  2 
over  and  through  extensive  districts  of  Rich.  286 ;  Camden  and  Amboy  Railroad 
country,  and  to  places  widely  separated  Co.  r.  Baldauf,  16  Penn.  State  Rep.  67 ; 
from  each  other.  No  one  can  fail  to  per-  Bingham  v,  Rogers,  6  W.  &  S.  495  ;  Beck- 
ceive  the  great  inconvenience  that  must  man  v.  Shonse,  5  Rawle,  179;  Reno  t*. 
result  from  having  different  and  hostile  Hogan,  12  B.Alonr.  63;  Farmers' and  Me- 
rules  on  the  subject,  prevailing  between  chanics'  Bank  v.  Champlain  Transporta- 
the  different  Atlantic  cities,  or  between  tion  Co.,  23  Verm.  186;  Kimball  >?.  Rut- 
them  and  the  Western  States.  If  it  bo  land  &  B.  R.  R.  Co.,  26  Vt.  247  ;  Sagcr  v. 
true,  as  I  think  is  undeniable,  that  by  the  The  Portsmouth,  &c.,  R.  R.  Co.,  31  Maine, 
law  aa  entirely  settled  in  England,  and  in  228  ;  Walker  v,  York  &  No.  Midland 
most  of  the  United  States,  and  as  held  by  Railway,  3  Carr.  &  Kir.  279.  See  also, 
the  most  eminent  jurists  of  the  country,  a  the  editors'  notes  to  Austin  v.  The  M., 
common  carrier  may,  by  special  contract  S.,  &  L.  Railway  Co.,  HE.  L.  &  E.  506, 
with  his  employer,  limit  his  liability  and  and  Carr  v.  The  L.  &  Y.  Railway  Co,,  14 
/clax  the  rigor  of  the  common  law  rule  £.  L.  &  E.  340,  where  the  cases  ai*e  col- 
applicable  to  his  position,  I  think  we  lected.  And  Slim  v.  The  Northern  Rail- 
ought  not  to  hesitate  in  giving  the  law,  so  way  Co.,  26  E.  L.  &E.  297.  To  what  ex- 
declared,  effect  in  the  case  at  bar,  notwith-  tent  a  carrier  may  thus  exempt  himself 
standing  the  isolated  authority  in  this  from  his  common  law  liability,  we  shall  in- 
court,  which  stands  opposed  to  it.  I  think  quire  in  another  note, 
the  rule  as  laid  down  by  Justice  Cowen,  (/)  Cole  v,  Goodwin,  18  Wend.  251. 
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between  the  case  where  the  carrier  and  the  sender  expressly 
agree  that  the  carrier  shall  not  be  responsible  for  the  property, 
and  that  in  which  the  carrier  says  to  the  sender,  "  If  you  send 
goods  by  me,  I  will  not  be  responsible  for  them,"  and  the  sender 
thereafter,  without  reply,  sends  goods  by  him.  But  we  think 
there  is  a  real  difference.  The  rule  of  law,  derived  from  public 
policy,  may  not  go  so  far  as  to  'say  that  the  carrier  and  the 
sender  shall  not  agree  upon  the  terms  on  which  the  goods  are 
to  be  transported ;  but  it  may  nevertheless  say,  that  the  carrier 
has  neither  the  right  to  force  such  an  agreement  on  the  sender, 
nor  to  infer,  merely  from  his  silence,  thdit  he  accepts  the  proposed 
terms.  He  may  be  silent  either  because  he  assents  to  them,  or 
because  he  disregards  them,  and  chooses  to  stand  upon  the 
rights  which  the  law  secures  to  him.  The  sender,  who  may  be 
a  passenger  about  to  enter  a  boat  or  a  car  with  his  baggage, 
learns  by  reading  the  ticket  which  he  buys  that  if  he  puts  that 
baggage  on  board  it  will  be  all  the  way  at  his  own  risk.  He 
has  a  right  to  disregard  such  notice  ;  to  say  it  is  not  true ;  to 
deliver  his  baggage  to  the  proper  person,  placing  it  under  the 
responsibilities  which  lie  upon  the  carrier  by  the  general  law. 
To  hold  otherwise  would  be  to  say,  not  merely  that  carrier  and 
sender  may  agree  to  relieve  the  carrier  from  his  peculisur  liability, 
biit  that  the  carrier  has  a  right  to  force  this  agreement  on  the 
sender ;  which  is  a  very  different  thing,  (g*) 


{(f)  The  question  whether  a  public  no-  It  was  an  action  against  tho  defendants  as 

ticc,   brought  to  the  knowlcd»)  of  the  ship-owners  for  the  loss  of  goods.    They 

bailor,  will  constitute  such  special  contract,  had  published  a  notice  to  the  effect  that 

or  be  equivalent  thereto,  is  perhaps  not  they  would  not  be  answerable  for  any  loss 

entirely  settled,  but  the  decided  weight  of  or  dama^  that  might  happen  to'  any 

authority  is  that  it  will   not.     The  first  cargo,  unless  such  loss  or  damage  should 

case  in  which  it  was  expressly  niled  that  be  occasioned  by  the  want  of  ordinaiy 

such  a  notice  was  valid  and  binding,  is  care  and  diligence  in  the  master  and  crew, 

that  of  Maving  v.  Todd,  1  Stark.  72,  de-  in   which  case  they  would  pay  j£10  per 

cidcd  in   1815.     For  several  years  pre-  cent,  upon  the  loss  or  damage,  prorided 

vious  to  this,  as  we  shall  presently  see,  such  payment  did  not  exceed  the  value  of 

carriers  had  been  in  the  habit  of  publiishing  the  vessel ;  but  that  they  were  willing  to 

notices;  to  the  effect  that  they  would  not  insure  against  all  accidents,  on  receiving 

be  responsible  for  goods  beyond  a  certain  extra  freight  in  proportion  to  the  ralne. 

value,  unless  their  true  value  was  disclosed.  The  case,  however,  went  oif  upon  another* 

and  freight  paid  accordingly ;  and  these  point,  so  that  the  validity  of  tho  notice  did 

notices  had  received  the  sanction  of  tho  not  come  in  question.    In  1804  came  the 

courts.    In  the  case  of  £llis  v.  Turner,  8  case  of  Lyon  v,  Mells,  8  East,  428,  in 

T.  n.  5.31,  decided  in  1800,  a  notice  of  a  which  a  notice  of  the  same  import  had 

different  character  made  its  appearance,  been  given.    But  this  caso  also  went  off 
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But  although  the  common  carrier  cannot  by  such  notice  ex- 
tinguish his  peculiar  liability,  yet  he  can  in  this  way  •materially 


without  drawing  in  question  the  validity  by  the  act  of  God,  or  of  the  king's  enemies 
of  the  notice.  In  1813,  in  the  case  of  using  an  overwhelming  force,  which  per- 
£vans  v.  Soale,  2  M.  &  S.  1,  a  notice  ap-  sons  with  ordinary  means  of  resistance 
peared  which  extended  the  exemption  of  cannot  guard  against.  It  was  found,  that 
the  carrier  still  further.  That  also  was  an  the  common  law  imposed  upon  carriers  a 
action  against  the  owner  of  a  vessel.  He  liability  of  ruinous  extent,  and  in  conse- 
had  given  notice  that  he  should  not  con-  qnence,  qualifications  and  limitations  of 
sider  himself  liable  to  make  good  to  any  tliat  liability  have  been  introduced  from 
extent  any  loss  or  damage  arising  from  time  to  time,  till,  as  in  the  present  case, 
any  accident  or  misfortune  whatever,  un-  they  seem  to  have  excluded  all  responsi- 
less  occasioned  by  the  actual  negligence  bility  whatsoever,  so  that  under  the  terms 
of  the  master  or  mariners.  The  plaintifTs  of  the  present  notice,  if  a  servant  of  the 
counsel  did  not  deny  the  validity  of  the  carrier's  had,  in  the  most  wilful  and  wanton 
notice,  but  contended  that  it  had  been  manner,  destroyed  the  furniture  intrusted 
waived.  The  court  merely  decided  that  to  them,  the  principals  would  not  have 
it  had  not  been  waived,  and  gave  judg-  been  liable.  If  the  parties  in  the  present 
ment  for  the  defendant.  Thus  stood  the  case  have  so  contracted,  the  plaintiff  must 
cases  when  Maving  v.  Todd  came  up,  in  abide  by  the  agreement,  and  he  must  be 
1815.  This  WHS  an  action  against  thede-  taken  to  have  so  contracted,  if  he  chooses 
fendants,  who  were  lightermen,  for  the  to  send  his  goods  to  be  carried  after  no- 
loss  of  goods  intrusted  to  them  to  carry,  tice  of  the  conditions.  The  question  then 
It  appeared  that  the  goods,  whilst  in  the  is,  whether  there  was  a  special  contract, 
defendants'  custody,  had  been  accidentally  If  the  carriers  notified  their  terms  to  the 
destroyed  by  fire,  and  the  question  was,  person  bringing  the  goods,  bv  an  adver- 
whether  they  were  liable  for  the  loss.  It  tisement,  which,  in  all  probability,  must 
appeared  that  they  had  so  limited  their  have  attracted  the  attention  of  the  person 
responsibility  by  a  notice  that  it  did  not  who  brought  the  goods,  they  were  dcliver- 
extcnd  to  a  loss  bv  lire.  Uolroyd,  for  the  ed  upon  3iosq  terms ;  but  the  question  in 
plaintiff,  submitted  "  whether  the  defend-  these  cases  always  is,  whether  the  deliv- 
ants  could  exclude  their  responsibility  ery  was  upon  a  special  contract."  This 
altogether.  This  was  going  further  than  is  the  last  that  we  hear  of  notices  of  this 
had  been  done  in  the  case  of  carriers,  who  character  in  England,  until  they  were 
had  only  limited  their  responsibility  to  a  finally  put  an  end  to  by  the  Carriers'  Act 
certain  amount."  But,  pijr  Lord  Elicn-  already  alluded  to.  See  the  Act,  post,  p. 
borotiffh:  "  Since  they  can  limit  it  to  a  711,  n.  (A).  On  this  side  of  the  Atlantic 
particular  sum,  I  think  they  may  exclude  these  notices  were  extensively  discussed 
It  altogether,  and  that  they  may  say,  we  for  the  first  time  in  HoUister'p.  Nowlen, 
will  have  nothing  to  do  with  fire."  Uol-  19  Wend.  234,  and  Cole  v,  Goodwin,  id. 
rcyrf;  "They  were  bound  to  receive  the  251.  These  cases  were  decided  in  1838.- 
goods."  I^'rd  Ellenborough :  "  Yes,  but  The  defendants  in  both  cases  were  coach 
they  may  make  their  own  terms.  I  am  proprietors,  and  had  published  notices  tO' 
sorry  the  law  is  so  ;  it  leads  to  very  great  the  effect  that  all  baggage  sent  by  their 
negligence."  The  next  year  came  the  lines  would  be  at  the  risk  of  the  owners, 
case  of  liceson  v.  Holt,  1  Stark.  186.  The  The  Supreme  Court  of  New  York,  after  a 

Elaintiff  in  this  case  had  sent  some  chairs  most  careful  consideration  of  the  question, 

y  ilio  defendant,  who  was  a  common  declared  that  the  notices  were  of  no  avail ; 

carrier.     The  defendant  had  given  a  no-  that  the  defendants  were,  notwithstanding, 

tice  to  the  effect  that  all  household  fitrniture  subject  to  all  their  common  law  liability, 

sent  by  him  would  be  entirely  at  the  risk  Mr.  Justice    Cbuwi,   who   delivered^  the 

of  the  owner  as  to  damage,  breakage,  &c.  opinion  in  the  last  case,  placed  the  judg- 

Lord  Ellenborough,  in  summing  up  to  the  ment  of  the  court,  as  we  have  alreadv 

jury,   said  :    "  If   this  action    had    been  seen,  on  grounds  of  public  policy,  whicn 

brought  twenty  years  ago,  the  defendant  extended  equally  to  such  notices  and  to 

would  have  been  liable,  since,  by  the  com-  special  contracts.     But  in  the  former  case 

mon  law,  a  carrier  is  liable  in  all  cases  the  opinion  was  delivered  by  Mr.  Justice 

except  two  ;  where  the  loss  is  occasioned  Branson,  and  he  took  the  ground  that 
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modify  and  qualify  it     A  public  notice,  so  spread  abroad  that 
all  might  know  it,  and  brought  to  the  distinct  knowledge  of  the 


snch  notices  wei-e  not,  upon  sound  prin-  can  cases  bare  taken  of  this  subject  of 
ciplcs  of  construction,  equivalent  to  a  spe-  notices,  by  common  carricn,  intended  to 
cial  contract.  Upon  this  point  he  uses  qualify  their  responsibility,  than  that  of 
the  following  language :  "  Conceding  that  tne  English  courts,  which  they  hare  in 
there  ma^  be  a  special  contract  for  a  re-  some  instances,  subsequently  regretted. 
stricted  liability,  such  a  contract  cannot,  I  The  consideration  that  carriers  are  bound, 
think,  be  inferred  from  a  general  notice  at  all  events,  to  carry  such  parcels,  within 
brought  home  to  the  employer.  The  ar-  the  general  scope  of  their  business,  as  are 
gument  is,  that  where  a  party  delivers  offered  to  them  to  carry,  will  make  an 
goods  to  be  carried,  after  seeing  a  notico  essential  difference  between  the  efiect  of 
that  the  carrier  intends  to  limit  his  respon-  notices  by  them,  and  by  others  who  ha^e 
sibility,  his  assent  to  the  terms  of  the  no-  an  option  in  regard  to  work  which  they 
tice  may  be  implied.  But  this  argument  undertake.  In  the  former  case,  the  ooa- 
entircly  overlooks  a  very  important  con-  tractor  having  no  riglit  to  exact  unreason- 
sideratlon.  Notwithstanding  the  notice,  able  terms,  his  giving  public  notice  that 
the  owner  has  a  right  to  insist  that  the  he  shall  do  so,  where  those  who  contract 
carrier  shall  receive  the  goods  subject  to  with  him  are  not  altogether  at  his  mercy, 
all  the  rcsponsibiliti(»  incident  to  his  em-  does  not  raise  the  same  presumption  of 
ploymcnt.  If  tlie  delivery  of  goods  under  acquiescence  in  his  demands  as  arises  in 
such  circumstances  authorizes  &u  implica-  those  cases  where  the  contractor  has  die 
tion  of  nny  kind,  the  presumption  is  as  absolute  right  to  impose  his  own  condi- 
strong,  to  say  tlie  least,  that  the  owner  in-  tions.  And  unless  it  be  made  clearly  to 
tended  to  insist  on  his  legal  rights,  as  it  is  appear,  that  persons  contracting  with  com- 
that  ho  was  willing  to  yield  to  the  wishes  mon  carriers  expressly  consent  to  be  bound 
of  the  carrier.  If  a  coat  be  ordered  from  by  the  terms  of  such  notices,  it  does  hoc 
a  mechanic,  after  he  has  given  the  cus-  appear  to  us  that  such  acquiescence  ought 
tomer  notice  that  he  will  not  furnish  the  to  be  infeiTed."  And  see  Kimball  r.  Rut- 
article  at  a  less  price  than  one  hundred  land  &  B.  R.  B.  Co.,  26  Vt.  247.  The 
dollars,  the  assent  of  the  customer  to  pay  same  doctrine  is  held  in  Crouch  v.  North- 
that  sum,  though  it  be  double  the  value.  Western  Rv.  Co.,  19  Law  Times  Rep.  90; 
may  perhaps  be  implied;  but  if  tlio  me-  Clark  v.  Faxton,  21  Wend.  153;  i^.  J. 
chanic  had  been  under  a  legal  obligation.  Steam.  Nav.  Co.  v.  Merchants'  Bank,  6 
not  only  to  furnish  the  coat,  but  to  do  so  How.  344 ;  Dorr  v,  N.  J.  Steam  Nav.  Co., 
at  a  reasonable  price,  no  such  implication  4  Sandf.  136;  Parsons  v.  Monteath,  13 
could  arise.  Now  the  earner  is  under  a  Barb.  353 ;  Stoddard  v.  The  Long  Island 
legal  obligation  to  receive  and  convey  the  Railway  Co.,  5  Sandf.  180 ;  Fish  p.  Chap- 
goods  safely,  or  answer  for  the  loss.  He  man,  2  Geo.  349 ;  Moses  r.  Boston  & 
has  no  right  to  prescribe  any  other  terms;  Maine  R.  C.  4  Foster,  71.  See  cmte,  n. 
and  a  notice  can  at  the  most  only  amount  {d).  Some  of  our  courts,  however,  even 
to  a  proix}sal  for  a  special  contract,  which  siuce  Hollister  t*.  Nowlen,  and  Cole  r. 
requires  the  assent  of  the  other  party.  Goodwin  were  decided,  have  held  similar 
Putting  the  matter  in  the  most  favorable  notices  valid.  But  they  have  generally 
light  for  the  carrier,  the  mere  delivery  of  done  so  with  reluctance,  and  upon  the 
goods,  after  seeing  a  notice,  cannot  war-  ground  that  they  considered  themselves 
rant  a  stronger  presumption  that  the  owner  bound  by  the  decisions  of  their  prcdecos- 
intcndcd  to  assent  to  a  restricted  liability,  sors.  See  C.  &  A.  Rjiilroad  Co.  r.  Bal- 
on  the  part  of  the  carrier,  than  it  does  that  dauf,  16  Penn.  State  Rep.  67 ;  Laing  r. 
he  intended  to  insist  on  the  liabilities  im-  Colder,  8  Barr,  479  ;  Bingham  v.  Rogere, 
posed  by  law ;  and  a  special  contract  can-  6  W.  &  S.  500.  See  also,  Sager  r.  The 
not  1)0  implied  where  there  is  such  an  Portsmouth,  &c.,  liailroad  Co.,  31  Maine, 
equipoise  of  probabilities."  To  the  same  228.  Wc  tliink  there  cannot  be  much 
encct  are  the  remarks  of  Redjield,  J.,  in  doubt  but  that  the  doctrine  so  firmly 
Farmers'  and  Mechanics'  Bank  v.  The  established  in  New  York,  and  in  the  Su- 
Cham plain  Transportation  Co.,  23  Verm,  premo  Court  of  the  United  States,  will 
186,  205.  "  We  are  more  inclined,"  says  generally  be  adopted  in  this  country, 
he,  "  to  adopt  the  view  which  the  Ameri-  wherever  the  question  still  remains  opm. 
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sender,  would  undoubtedly  justify  the  carrier  who  proposed  to 
confine  himself  to  certain  departments,  or  to  exclude  *certain 
classes  of  goods,  and  in  accordance  therewith  refused  to  take 
parcels  of  the  excluded  description.  For  a  common  carrier-does 
not  necessarily  agree  to  take  all  sorts  of  goods,  any  more  than 
he  does  to  carry  them  to  all  places.  An  express  between  Bos- 
ton and  New  York  does  not  agree  to  carry  a  load  of  hay,  or  a 
cargo  of  cotton.  The  carrier  has  a  right  to  refuse  without 
notice  articles  which  obviously  differ  from  his  usual  course  of 
business,  and  he  has  also  a  right  to  define  and  limit  that  busi- 
ness, and  give  notice  accordingly. 

So,  too,  he  haS  a  right  to  say  to  all  the  world,  and  to  each 
sender,  that  he  will  not  carry  goods  beyond  a  certain  value ;  or 
that  if  he  carries  such  goods  he  must  be  paid  for  it  by  a  pre- 
mium on  the  increased  risk.  This  is  reasonable  ;  and  it  is  con- 
sistent with  public  policy,  because  it  tends  to  give  the  carrier 
exact  knowledge  of  what  he  carries,  and  of  what  risks  he  runs, 
and  thus  to  induce  him  to  take  the  proper  care,  and  proportion 
his  caution  and  his  means  of  security  to  the  value  of  the 
goods.  (A) 

{h)  The  notices  now  alluded  to  have  time  of  delivery.  The  action  was  brougbt 
often  been  confounded  with  those  which  to  recover  for  the  loss  of  a  parcel  delivered 
exempt  the  carrier  absolutely  from  his  to  the  defendant  to  carry,  containing 
liability,  and  which,  as  we  have  seen  in  goods  to  the  value  of  58/.  No  disclosure 
the  last  note,  arc  not  held  valid.  But  it  was  made  of  the  true  value  of  the  parcel, 
is  very  important  that  the  two  should  bo  nor  was  any  extra  freight  paid  ;  and  the 
kept  distinct.  We  have  seen  that  there  court  held  that  the  defendant  was  pro- 
are  but  two  cases  in  the  English  books,  tected  by  his  notice.  From  this  time  until 
and  those  nisi  priua  cases,  in  which  the  the  passage  of  the  Carriers  Act,  effect  was 
latter  have  been  expressly  sanctioned  ;  given  to  similar  notices  in  Harris  v.  Pack- 
and  that  they  were  entirely  put  an  end  to  wood,  a  Taunt.  264,  (1810);  Beck  v, 
by  the  Carriers  Act.  On  the  other  hand,  Evans,  16  East,  244,  ( 181 2) ;  Levi  v.  Wa- 
tho  former  were  sanctioned  by  the  courts  terhouse,  1  Price,  280,  (1815) ;  Bodcnham 
at  an  earlier  date,  were  recognized  in  a  v.  Bennett,  4  id.  31,  (1817) ;  Smith  r. 
vast  number  of  cases  previous  to  the  Car-  Home,  8  Taunt.  144,  (1818) ;  Birkctt  v, 
riers  Act,  were  established  and  regulated  Willan,  2  B.  &  Aid.  356,  (1^1^);  ^^"^ 
by  that  act,  and  have  never,  that  we  are  son  v.  Donovan,  4  id.  21,  (1820);  Gar- 
aware  of,  been  repudiated  by  any  court  in  nett  v.  Willan,  5  id.  53,  (1821 ) ;  Sleat  r. 
this  country  or  in  England.  The  case  of  Fagg,  id.  342,  (1822) ;  Duff  r.  Bndd,  3 
Nicholson  r.  Willan,  5  East,  i)07,  is  gen-  Brod.  &  Bing.  177,  (1822);  Mnreh  v. 
erally  considered  as  the  one  in  which  they  Home,  5  B.  &  Cr.  322,  (1826)  ;  Brooke 
were  iirst  sanctioned  by  a  judicial  decision,  v.  Pickwick,  4  Bing.  218,  (1827);  Ri- 
There  the  defendant  was  a  coach  pro-  ley  r.  Home,  5  Bing.  217,  (1828)  ; 
prietor,  and  had  published  a  notice,  the  Bradley  v.  Waterhouse,  AI.  &  ISI.  154, 
purport  of  which  was  tliat  he  would  not  (1828),  and  many  other  cases.  In 
be  accountable  for  any  package  whatever,  Uiis  state  of  things,  the  Carriers  Act, 
(if  lost  or  damaged,)  above  the  value  of  11  Geo.  4,  and  1  Will.  4,  c.  68,  was 
5/.,  unless  insured  and  paid  for  at  the  passed.    It  is  entitled,  "An  Act  for  tbo 
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It  would  follow,  then,  that  where  the  carrier  interposes  such 
general  notice,  as  "all  baggage  at  risk  of  owners,"  the  •sender 


more  eflFcctual  Protection  of  Mail  Con- 
tractors, Stage-Coach  Proprietors,  and 
other  common  Carriers  for.  Hire,  ajrainst 
the  Loss  of  or  Injury  to  Parcels  or  Pack- 
ages delivered  to  them  for  Conveyance  or 
Custody,  the  Value  and  Contents  of  which 
shall  not  be  declared  to  them  by  the 
Owners  thereof."  The  first  section  recites : 
"  That  whereas,  by  reason  of  the  frequent 
practice  of  bankers  and  others  of  sending 
by  the  public  mails,  stage-coaches,  wagons, 
vans,  and  other  public  conveyances  by 
land,  for  hire,  parcels  and  packages  contain- 
ing money,  bills,  notes,  jewelry,  and  other 
articles  of  great  value  m  small  compass, 
much  valuable  property  is  rendered  liable 
to  depredation,  and  the  responsibility  of 
mail  contractors,  stage-coach  proprietors, 
and  common  carriers  for  hire,  is  greatly 
increased  :  And  whereas  through  the  fre- 
quent omission,  by  persons  sending  such 
parcels  and  packages,  to  notify  the  value 
and  nature  of  the  contents  thereof,  so  as 
to  enable  such  mail  contractors,  stage- 
coach proprietors,  and  other  common  car- 
riers, by  due  diligence,  to  protect  them- 
selves against  losses  arising  from  their 
legal  responsibility,  and  the  difficulty  of 
fixing  parties  with  knowledge  of  notices 
published  by  such  mail  contractors,  stnge- 
coacli  proprietors,  and  other  common  car- 
riers, with  the  intent  to  limit  such  respon- 
sibility, they  have  become  exposed  to 
great  and  unavoidable  risks,  and  have 
thereby  sustained  heavy  losses ; "  and 
enacts :  "  That  from  and  after  the  passing 
of  this  act,  no  mail  contractor,  stage-coach 

£roprietor,  or  other  common  carrier  by 
md,  for  hire,  shall  be  liable  for  the  loss 
of,  or  injury  to,  any  article  or  articles,  or 
property  of  the  descriptions  following,  that 
is  to  say,  gold  or  silver  coin  of  this  realm 
or  of  any  foreign  state,  &c.,  (enumerating 
various  kinds  of  goods,)  contained  in  any 
parcel  or  package  which  shall  have  been 
delivered,  eirher  to  be  carried  for  hire,  or- 
to  accompany  tlie  person  of  any  passenger, 
in  any  mail  or  stage-coach,  or  other  public 
conveyance,  when  the  value  of  such  anicle 
or  articles  or  property  aforesaid,  con- 
tained in  such  parcel  or  package,  shall 
exceed  the  sum  of  10/.,  unless  at  the  time 
of  the  delivery  thereof  at  the  office,  ware- 
house, or  receiving-house  of  such  mail  con- 
tractor, stage-coach  proprietor,  or  other 
common  can-ier,  or  to  liis,  her,  or  their 
bookkeeper,  coachman,  or  other  servant, 
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for  the  parpose  of  being  carried,  or  of 
companying  the  person  of  any  passenger 
SB  aforesaid,  the  value  and  natbre  of  sndi 
article  or  articles  or  property  shall  have 
been  declared  by  the  person  or  pentms 
sending  or  delivering  the  same,  and  socfa 
increased  charge  as  hereinafter  mentioned, 
or  an  engagement  to  pay  the  same,  be  ac- 
cepted by  the  person  receiving  sach  pared 
or  package."  Sect.  2,  enacts :  "  That 
when  any  parcel  or  package  containing 
any  of  the  articles  above  specified  shaU 
be  so  delivered,  and  its  value  and  contents 
declared  as  aforesaft,  and  such  value  shall 
exceed  the  sum  of  1  oi.,  it  shall  be  lawful 
for  such  mail  contractors,  stage-coach  pro- 
prietors, and  other  common  carriers,  to 
demand  and  receive  an  increased  rate  of 
charge,  to  be  notified  by  some  notice 
affixed  in  legible  characters  in  some  pnblic 
and  conspicuous  part  of  the  office,  ware- 
house, or  other  receiving-house  where  sndi 
parcels  or  packages  are  received  by  them 
for  the  purpose  of  conveyance,  statmg  the 
increased  rates  of  charge  required  to  be 
paid,  over  and  above  the  ordinary  rate  of 
carriage,  as  a  compensation  for  the  neater 
risk  and  care  to  be  taken  for  the  ssSe  con- 
veyance of  such  valuable  articles,  and  all 
persons  sending  or  delivering  parcels  or 
packages  containing  such  valuable  articles 
as  aforesaid,  at  such  ofiice,  shall  be  bound 
by  such  notice  without  further  proof  of  the 
same  having  come  to  their  knowledge." 
Sect.  S  enacts :  "  That  when  the  \'alne  shall 
have  been  so  declared,  and  the  increased 
rate  of  charge  paid,  or  an  engagement  to 
pay  the  same  snail  have  been  accepted  as 
nercinbefore  mentioned,  the  person  receiv- 
ing such  increased  rate  of  char^,  or  ac- 
cepting such  agreement,  shall,  if  thereto 
required,  sign  a  receipt  for  the  package  or 
parcel,  acknowledging  the  same  to  have 
been  insured,  which  receipt  shall  not  be 
liable  to  any  stamp  duty ;  and  if  such  re- 
ceipt shall  not  be  given  when  required,  or 
such  notice  as  aforesaid  shall  not  have 
been  affixed,  the  mail  contractor,  stage- 
coach proprietor,  or  other  common  carrier 
as  aforesaid  shall  not  have  or  be  entitled 
to  any  benefit  or  advantage  under  this  act, 
but  shall  be  liable  and  responsible  as  at 
the  common  law,  and  be  liable  to  refund 
the  increased  rate  of  chai^."  Sect.  4 
enacts :  "  That  from  and  after  the  first  of 
September  now  next  ensuing,  no  public 
notice  or  decUration  heretofore  made,  or 
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may  disregard  it,  and  the  baggage  will  be  at  the  risk  of  the 
carrier ;  or  he  may  expressly  refuse  to  be  bound  by  it,  *and  insist 

hereinafter  to  be  made,  shall  be  deemed  Cole  v.  Goodwin,  19  Wend.  251.  Upon 
or  construed  to  limit  or  in  anywise  affect  tbe  whole,  in  the  lan^iage  of  Mr.  Justice 
the  liability  at  common  law  of  any  such  Redfieldf  **  we  regard  it  as  well  settled, 
mail  contractor,  stage-coach  proprietor,  or  that  the  carrier  may,  by  general  notice, 
other  public  common  carrier  as  aforesaid,  brought  home  to  the  owner  of  the  things 
for  or  in  respect  of  any  articles  or  goods  delivered  for  carriage,  limit  his  responsi- 
to  bo  carried  and  conveyed  by  them,  but  bility  for  carrying  certain  commodities  be- 
that  all  and  every  such  mail  contractors,  yond  the  line  of  his  general  business,  or 
stage-coach  proprietors,  and  other  com-  he  may  make  his  responsibility  dependent 
mon  carriers  as  aforesaid,  shall,  from  and  upon  certain  conditions,  as  havine  notice 
after  the  1st  September,  bo  liable  as  at  the  of  the  kind  and  quantity  of  the  thmgs  de- 
common  law,  to  answer  for  the  loss  of  [or]  posited  for  carriage,  and  a  certain  reason- 
any  injui*y  to  any  articles  and  goods  in  able  rate  of  premium  for  the  insurance, 
respect  wfiereof  t^ey  may  not  be  entitled  paid,  beyond  the  mere  expense  of  ear- 
to  the  benefit  of  this  act,  any  public  notice  riage."  See  Farmers*  and  Mechanics' 
or  declaration  by  them  made  and  givon  Bank  v.  Champlain  Trans.  Co.  23  Verm, 
contrary  thereto,  or  in  anywise  limiting  186,  206.  —  It  remains  that  we  consider  to 
such  liability,  notwithstanding."  Sect.  5  tphat  extent  a  carrier  may  exempt  himself 
enacts :  "  That  for  the  purposes  of  tiiis  act,  from' his  common  law  liability,  whether  by 
every  office,  warehouse,  or  receiving-house,  notice  or  by  special  contract!  •  This  ques- 
which  shall  be  used  or  appointed  by  any  tion  first  arose  in  the  cases  concerning 
mail  contractor  or  stage-coach  proprietor  notices.  Many  of  those  cases  we  have 
or  other  common  carrier  as  aforesaid,  for  already  cited  in  this  note.  They  will  bo 
tiie  receiving  of  parcels  to  be  conveyed  as  found,  upon  examination,  to  exhibit  a  con- 
aforesaid,  shall  ho  deemed  and  taken  to  be  siderable  degree  of  uncertainty  and  con- 
the  receiving-house,  warehouse,  or  office,  trariety  of  opinion  upon  the  question, 
for  such  mau  contractor  stage-coach  pro-  Some  of  them  inclined  to  hold  that  a  non- 
prietor,  or  other  common  carrier,  and  that  compliance  by  the  bailor  with  the  terms 
any  one  or  more  of  such  mail  contractors,  of  the  notice  was  a  fraud  on  his  part,  and 
Btage-coadi  proprietors,  or  common  car-  consequently  that  the  carrier  was  liable 
riers,  shall  l^  liable  to  be  sued  by  his,  her,  for  nothing  short  of  direct  malfeasance ; 
or  their  name  or  names  only,  and  that  no  other  cases,  and  the  greater  number,  held 
action  or  suit  commenced  to  recover  dam-  the  carrier  liable  for  gross  negligence :  and 
ages  for  loss  or  injury  to  any  parcel,  pack-  others  still,  held  him  Uable  for  ordinary  neg- 
age,  or  person,  shall  abate  tor  the  want  ligence.  No  certain  rule  could  be  deduced 
m  joining  any  coproprietor  or  copartner  from  the  cases  until  Wyld  v.  Pickford,  8  M. 
in  such  mail,  stage-coach,  or  other  public  &  W.  443.  In  that  case  the  whole  subject 
conveyance,  by  land,  for  hire,  as  afore-  was  elaborately  examined,  and  the  Court 
said."  Sect.  6  enacts,  "  Tha^  nothing  in  of  Exchequer  declared  that  the  carrier, 
this  act  contained  sha^l  extend  or  be  con-  notwithstanding  his  notice,  was  bound  to 
strued  to  annul  or  in  anywise  affi^ct  any  use  ordinary  care.  Parke,  B.,  said :  "Upon 
special  contract  between  such  mail  con-  reviewing  the  cases  on  this  subject,  the 
tractor,  stage-coach  proprietor,  or  common  decisions  and  dicta  will  liot  be  found  alto- 
carrier,  and  any  other  parties,  for  the  con-  gether  uniform,  and  some  uncertainty  still 
yeyance  of  goods  and  merchandises."  The  remains  as  to  the  true  ground  on  which 
act  contains  eleven  sections,  but  tbe  other  cases  are  taken  out  of  the  operation  of 
five  are  not  very  material  to  our  present  these  notices.  In  Bodenham  v.  Bennett, 
inquiry.  We  ^hall  have  occasion  presently  (4  Price,  34,)  Mr.  Baron  Ifboii  considers 
to  notice  some  decisions  upon  the  con-  that  these  notices  were  introduced  for  the 
Btruction  of  this  statute.  In  this  country  purpose  of  protecting  carriers  from  extra- 
very  few  cases  appear  to  have  arisen  upon  ordmary  events,  and  not  meant  to  exempt 
notices  of  the  kind  that  we  are  now  speak-  them  from  due  and  ordinary  care.  On 
ing  of.  Dicta  may  be  found,  however,  the  other  hand,  in  some  cases  it  has  been 
sustaining  them,  in  Orange  County  Bank  said  that  the  carrier  is  not  by  his  notice 
t;.  Brown,  9  Wend.  115,  and  in  Bean  v.  protected  from  the  consequences  of  mis- 
Green,  3  Fairf.  422,  and  they  were  very  Jkuance,  —  Lord  EUenhoroitgh,  in  Beck  v. 
ably  vindicated  by  Mr.  Justice  Cotoen,  in  Evans,  (16  East,  247) ;  and  that  the  true 
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that  his  baggage  shall  be  carried  under  the  responsibility  which 
the  law  creates ;  and  if  the  carrier  refuses  to  'take  the  goods,  he 

construction  of  the  words,  '  lost  or  dam-  himself  from  liability  for  any  thing  shoit 

aged/  in  such  a  notice,  is,  that  the  carrier  of  actual  mal^eofcmce.    The  first  c^  these 

is  protected  from  the  consequences  of  neg-  cases  which  it  is  necessary  to  dte  is  that 

ligence  or  misconduct  in  the  carrioffe  of  of  Chippendale  v.  The  It.  &  Y.  Railwaj 

goods,  but  not  if  he  divests  himself  wholly  Co.,  7  £.  L.  &  £.  895,  in  the  Queen's 

of  the  chai^  committed  to  his  care,  and  Bench.    There  the  plaintiff  who  had  some 

of  the  character  of  carrier.     BayUy  and  cattle  conveyed  by  a  railway  company, 

HUroudj  J.  J.,  in  Gamett  r.  Willan,  (5  B.  received   for    them  a  ticket,    which    be 

&  Aid.  57,  60).    In  many  other  cases  it  is  signed,  containing  the  terms  on  whidi  the 

said,  he  is  still  responsible  for  '  gross  neg-  railway  company  carried  the  cattle.    At 

ligence ;'  but  in  some  of  them  that  term  the  foot  of  the  ticket  there  was  a  daase : 

has  been  defined  in  such  a  way  as  to  mean  "  K.  B.  —  This  ticket  is  issued  subject  to 

ordinary  negligence,  (Story  on  Bailments,  the  owner  undertaking  all  risk  of  oonvey- 

section  11,)  that  is,  the  want  of  such  care  anoe  whatever,  as  the  company  will  not  be 

as  a  prudent  man  would  take  of  his  own  liable  for  any  injury  or  damage,  howso- 

property.    Best,  J.,  in  Batson  v,  Donovan,  ever  caused,  and  occurring  to  live-stock  of 

(4  B.  &  Aid.  30,)  and  DaUaSy  i).  J.,  in  any  description  travelling  upon  the  L. 

Duff  V.  Budd,  (3  Brod.  &  B.  182).    The  and  Y.  railway,  or  in   their  vehicles." 

weight  of  authority  seems  to  be  in  favor  The  plaintiff  saw  the  cattle  put  into  the 

of  the  doctrine,  that  in  order  to  render  a  truck.    During  the  journey  some  of  the 

carrier  liable  after  such  a  notice,  it  is  not  cattle  got  alarmed  and  broke  out  of  the 

necessary  to  prove  a  total  abandonment  of  truck  and  were  injured.    The  truck  was 

that  character,  or  an  act  of  wilful  miscon-  so  defectively  constructed  as  to  be  unfit 

duct,  but  that  it  is  enough  to  prove  an  act  and  ilnsafe  for  the  conveyance  of  cattle, 

of  ordinary  negligence,  — gross  negligence,  Hdd,  that  there  was  no  implied  stipola- 

in  the  sense  in  which  it  has  been  under-  Uon  that  the  truck  should  be  fit  for  the 

stood  in  the  last-mentioned  cases ;   and  conveyance  of  cattle ;  and  that  the  oom- 

that  the  effect  of  a  notioe,  in  the  form  stat-  pany  were  protected  by  the  terms  of  the 

ed  in  the  plea,  is  that  the  carrier  will  not,  ticket  "from  liability  to  the  plaintiff  for  die 

nnless  he  is  paid  a  premium,  be  respon-  damage  to  the  cattle.    It  shoold  be  ob- 

Bible  for  all  events  (other  than  the  act  of  served,  however,  that  ErU,  J.^plaoes  some 

God  and  the  Queen's  enemies,)  by  which  stress  upon  the  fact  that  tl^  contract  was 

loss  or  damage  to  the  owner  may  arise,  for  the  carriage  of  Hvestadlc.    He  savs : 

against  which  events  he  is  by  common  law  "  I  think  that  a  limitation,  however  wide 

a  sort  of  insurer ;  but  still  he  undertakes  in  its  terms,  being  in  respect  of  live-stock, 

to  carry  from  one  place  to  another,  and  is  reasonable ;   for  though  domestic  ani- 

for  some  reward  in  respect  of  the  carriage,  mals  might  bo  carried  safely,  it  might  be 

and  is  therefore  bound  to  use  ordinary  almost  impossible  to  carry  wild  ones  with- 

care  in  the  custody  of  the  goods,  and  their  'out  injury."    See  also,  MorviUe  r.  The 

conveyance  to  and  delivery  at  ^eir  place  Great  Northern  Railway  Co.,  10  E.  L.  & 

of  destination,  and  in  providing  proper  £.  366.   Then  followed  Uio  cases  of  Austin 

vehicles  for  their  carriage;  and  S^er  such  v.  The  M.  S.  &  L.  Railway  Co.,  11  E.  L. 

a  notice,  it  may  bo  that  the  burden  of  proof  &  £.  506,  in  the  Common  Bench,  and 

of  damages  or  loss  by  the  want  of  such  Carr  v.  The  L.  &  Y.  Railway  Co.,  14  E.  L. 

care  would  lie  on  the  plaintiff."    We  are  &,  E.340,  in  the  Exchequer,  bodi  decided 

not  aware,  however,  that  any  of  the  Eng-  the  same  day.    In  the  former  case  a  rail- 

lish  coses  have  expressly  held  that  it  was  way  company,  letting  trucks  for  hire,  for 

incompetent  for  a  carrier  to  exempt  him-  the  conveyance  of  horses,  delivered  to  the 

self  by  notice  from  the  consequences  of  owner  of  the  horses  a  ticket,  in  which  it 

his  own  negligence,  if  he  used  terms  which  was  stated  that  the  owners  were  to  under- 

could  receive  no  other  reasonable  construe-  take  all  risks  of  injury  by  conveyance  or 

tion.    But  however  this  >may  bo,  a  series  other  contingencies ;  and  farther  stipulat* 

of  English  cases .  since  the  Carriers  Act,  ed  that  the  company  would  not  be  liable 

and  within  the  last  two  years,  seem  to  for  any    damages,    hovrever   caused,  to 

have  settled  the  point  there  that  it  is  com-  horses  or  cattle.      The  horses  received 

petent  for  a  carrier  by  an  express  contract  damage  tlirough  the  breaking  of  an  axle, 

between  himself  and  his  bailor  to  exempt  which  was  attributable  to   the  culpable 
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will  render  himself  liable  to  an  action.     But  if  the  notice  be 
only  a  limited  and  qualified  notice,  and  in  *itself  reasonable,  the 

negligence  of  the  company's  servants.    A  establishment  of  railways  the  court  were  in 
verdict  having  been  found  for  the  plaintiif,  the  habit  of  construing  contracts  between 
a  rule  nisi  was  obtained  for  arresting  the  individuals  and  carriens,  much  to  the  dis- 
jud^ent.   Upon  the  argument,  the  coun-  advantage  of  the  latter.    Before  railways 
sel  in  support  of  the  rule  insisting  that  the  were  in  use  the  articles  conveyed  were  of 
defendants  were  protected  from  all  liabil-  a  different  description  from  wnat  they  are 
ity  by  their  notice,  Jervig,  C.  J.,  said:  now.    Sheep  and  other  live  animals  are 
"  Must  they  not  act  as  common  carriers,  now  carried  upon   railways,  and  horses 
except  so  far  as  they  limit  their  liabil-  which  were  used  to  draw  vehicles  are  now 
ity  by  the  ticket?    It  seems  an  alann-  themselves   the    objects    of  conveyance, 
ing  proposition  to  say  that  they  can  ex-  Contracts,  therefore,  are  now  made  with 
empt  themselves  from  all  liability.   If  they  reference  to  the  new  state  of  things,  and  it 
are  allowed  to  do  in  respect  of  goods,  why  is  very  reasonable  that  carriers  should  be 
should  they  not  be  able  to  do  it  in  the  case  allowed  to  make  agreements  for  the  pur- 
of  passengers  ?   Supposing  they  were  to  be  pose  of  protecting  themselves  against  the 
treated  as  gratuitous  bailees,  would  they  new  risks  to  which  they  are  in  modem 
not  be  liable  for  gross  negligence  ?"    But  times  exposed.    Horses  are  not  conveyed 
after  taking  time  to  consider,  the  rule  was  on  railways  without  much  risk  and  dan- 
made  absolute,   Creastvell,  J.,  delivering  ger;  the  rapid  motion,  the  noise  of  the 
the  judgment  of  the  court  in  an  elaborate  engine,  and  various  other  matters  are  apt 
opinion.  In  Can*  v.  The  L.  &  Y.  Railroad  to  alarm  them  and  to  cause  tlicm  to  do 
Co.,  the  plaintiff  being  the  owner  of  a  injury  to   themselves.     It    is,  therefore, 
horse  delivered  it  to  the  defendants,  a  rail-  very  reasonable  that  carriers  should  pro- 
way  company,  to  be  carried  on  their  rail-  tect  themselves  a^rainst  loss  by  making 
way,  subject  to  conditions  which  stated  special  contracts.   The  question  is,  whether 
that  the  owners  undertook  all  risks  of  con-  they  have  done  so  here.    The  jury  have 
yevancc  whatsoever,  as  the  company  would  found  that  the  defendants  have  been  guilty 
not  be  responsible  for  any  injury  or  dam-  of  gross  negligence,  and  that  must  be  taken 
age,  however  caused,  accruing  to  live-stock  as  a  fact.    In  my  opinion,  the  owner  of 
of  any  description  travelling  on  the  rail-  the  horse  has  taken  upon  himself  the  risk 
way.    The  horse  having  been  injured  by  of  conveyance,  the  railway  company  being 
the'  horsebox  being  propelled  against  some  bound  merely  to  find  carriages  and  pro- 
trucks  through  the  gross  negligence  of  the  pelling  power;  the  terms  of  the  contract 
company:    "Held,   hcesitante   Platte  B.,  appear  to  me  to  show  this.    The  company 
that  the  company,  under  the  terms  of  the  say  they  will  not  be  responsible  for  any 
contract,  were  not  responsible  for  the  in-  injury  or  damage  (however  caosed)  oc- 
jury.    But  qucure  per  Alderson,  B.,  whether  curring  to  live-stock  of  any  description, 
the  company  would  have  been  responsible  travelling  upon  their  railway.    This,  then, 
if  the  horse  had  been  stolen.    Parke,  B.,  is  a  contract,  by  virtue  of  which  the  plain- 
said  :  '*  The  question  in  this  case  turns  tiff  is  to  stand  the  risk  of  accident  or  in- 
upon  the  notice  which  was  given  by  the  jury,  and  certainly,  when  we  look  at  the 
defendants,  and  which  forms  the  founda-  nature  of  the  things  conveyed,  there  is 
tion  of  the  contract  between  the  parties,  nothing  unreasonable  in  the  arrangement. 
It  is  plain  that  since  the  passing  of  the  In  the  case  of  Austin  v.  The  Manchester, 
Carriers  Act,  it  is  competent  for  carriers  Sheffield  &  Lincolnshire  Railway  Com- 
to  make  a  special  contract.    Such  a  con-  pany,  20  Law  J.  Rep.  (N.  S.)  Q.  B.  440, 
tract  was  much  in  this  case,  and  the  only  (S.  C.  5  Eng.  Reps.  329,)  the  language  of 
question  is  as  to  the  meaning  of  that  con-  the  contract  was  different  from  the  present, 
tract.    According  to  the  old  cases,  there  but  not  to  any  great  extent.     (His  lord- 
was  this  limitation  upon  the  construction  ship  stated  the  case.)    In  that  case,  the 
of  carriers'  notices,  that  unless  a  carrier  accident  was  occasioned  by  the  wheels  not 
excluded  his  liability  in  express  terms,  ac-  being  properly  greased ;  in  the  present 
cording  to  the  ordinary  terms  of  the  notice,  case,  the  carriage  that  contained  the  plain- 
he  would  be  responsible  for  gross  negli-  tiffs  horse  was  driven  against  another 
gence.    The  practice  of  a  carrier  protect-  carriage.    We  ought  not  to  fritter  away 
ing  himself  by  notice,  was  put  an  end  to  the  meaning  of  contracts  merely  for  the 
by  the  Carriers  Act Prior  to  the  purpose  of  making  men  careful.    That  is 
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sender,  having  knowledge  of  it,  is  bound  by  it  Nor  can  he  in- 
sist that  the  carrier  shall  receive  and  transport  his  goods  withoot 
reference  to  it. 


a  matter  that  wo  are  not  bound  to  correct,  owner  of  the  ^ods  never  dreamed  of  sw^ 
The  legislature  may,  if  they  please,  put  a  a  tiling  when  be  signed  this  contract.  In 
stop  to  contracts  of  this  kind,  but  we  have  truth,  this  accident  had  nothing  to  do  wilh 
nothing  to  do  with  them  except  to  inter-  the  conveyance  of  the  horse.  The  acd- 
pret  them  when  they  arc  made."  Alder-  dents  referred  to  are  thosa  which  occar 
son,  B. :  "  The  defendants  in  this  case  un-  whilst  the  article  is  in  a  state  of  locomo- 
dertook  to  carry  the  goods  in  question  on  tion.  The  case  of  gross  negligence,  as  it 
certain  terms.  The  question  then  is,  what  seejns  to  me,  is  not  pointed  at  by  this  coil- 
are  those  terms  ?  It  is  6lear  that  they  are  tract."  Mariiny  B. :  ''I  agree  hi  opinion 
such  as  the  defendants  might  lawfully  with  my  brothers  Farko  and  Alderson. 
make.  It  is  plain  to  me  that  they  un'dcr-  This  is  the  case  of  a  special  contract  which 
took  to  carry  the  horse  at  the  risk  of  the  the  plaintiiF  has  adopted  and  assented  to. 
plaintiff,  "f  he  words  are,  '  the  owners  Without  doubt,  at  common  law,  a  carrier 
undertaking  all  risk  of  conveyance  what-  is  entitled  to  make  a  special  contract.  If, 
soever.'  Now,  under  those  terms,  aques-  indeed,  he  refuses  to  cany  goods,  accept 
tion  might  be  raised  whether  tlie  injury  on  the  terms  of  a  special  contract,  he  is 
contemplated  was  such  as  must  issue  in  liable  to  an  action ;  but  if  he  makes  a 
injury  to  the  thing  conveyed;  so  that  a  special  contract  it  mast  be  abided  by.  The 
doubt  might  arise  whether  the  case  of  the  Carriers  Act  says  that  a  special  contract 
horse  bcino;  stolen  was  contemplated,  as  may  bo  made.  It  is,  then,  oar  daty  to 
under  such  circumstances  the  accident  see  what  contract  the  parties  have  made. 
would  not  issue  in  damage  to  the  horse.  Insurers  are  answerable  for  gross  negli- 
But  that  question  would  not  arise  here,  as  gence,  and  if  goods  may  be  insured,  ottes 
in  this  case  the  horse  itself  has  been  in-  may  contract  that  they  will  not  beanswer> 
jurcd.  The  result  is,  that  if  there  has  been  able  for  their  own  gross  negligence.  In 
gross  negligence,  on  the  part  of  the  dc-  this  case,  the  language  used  by  the  parties 
fendants,  they  are  protected  against  lia-  cannot  bo  stronger  than  it  is.  I  am  unable 
bility  by  virtue  of  tlio  words  of  the  con*  to  say  what  was  passing  in  the  mind  of 
tract."  Piatt,  B.  :  "  The  declaration  the  owner  of  the  horse.  I  am  to  look 
states  that  the  defendants  were  guilty  of  only  at  the  terms  of  the  notice,  and  if  the 
gross  negligence,  and  that  fact  was  proved,  carrier  had  been  desirous  of  prcparine  a 
The  gravamen  of  the  charge  is  the  gross  contract  by  which  he  would  get  nd  of  nis 
negligence.  Now,  undoubtedly,  since  the  liability  in  respect  of  gross  negligence,  he 
establishment  of  railways,  new  subjects  of  could  not  have  used  more  apt  words  than 
conveyance  have  arisen.  Foimerly,  horses  those  that  arc  contained  in  this  notice, 
werc  seldom  carried,  but  now  they  are  With  respect  to  the  aigument  of  inconven- 
ordinarily  conveyed  by  the  trains.  It  is,  ience,  the  answer  is,  that  we  have  no- 
thei'efore,  said  that  new  stipulations  are  thing  to  do  except  to  carry  oat  this  eon- 
necessary  to  guai'd  carriers  from  risks  tract ;  the  parties  concerned,  and  not  oof- 
which  are  incidental  to  this  new  mode  of  selves,  are  to  judge  of  the  inconvenience, 
conveyance.  It  is  suggested  tliat  the  ani-  If  we  hold  the  carriers  in  this  case  respon- 
mal  may  be  ahinncd  by  the  noise  of  the  sible  for  gross  negligence,  we  shall  place 
engine,  by  ilie  speed  of  the  carriages,  and  them  in  the  situation  of  insurers  and  nn- 
by  various  other  causes,  and  that  unless  dcrwriters.  There  are,  indeed,  inconven- 
we  take  upon  ourselves  the  office  of  Icgis-  iences  attending  cither  mode  of  constrn- 
lation,  this  ticket  absolves  the  carriers  ing  the  contract,  bnt,  in  my  opinion,  the 
from  all  res])onsibiIity.  I  own  I  am  defendants  are  not  answeraUe  ander  this 
startled  at  such  a  proposition,  and  consid-  contract  for  any  risk  arising  from  groM 
ering  the  high  authority  by  which  it  is  negligence."  In  tliis  country,  however,  it 
supported,  I  feel  I  ought  to  doubt  and  to  would  seem  to  be  pretty  nearly,  if  not 
distrust  my  own  opinion.  But  I  am  quite  settled,  that  it  is  incompetent  for  a 
bound  to  suy  that  I  am  not  satisfied  that  carrier,  either  by  notice  or  express  con- 
thc  language  of  this  ticket  absolves  the  tract,  to  exempt  himself  from  liability  for 
railway  company  from  all  liability  for  his  own  negligence.  The  strongest  case 
damage.    I  cannot  help  thinking  that  the  that  we  have  seen  tg  this  efiect  is  the  late 
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The  question  has  arisen,  whether,  where  a  reasonable  and 

legal  notice  has  been  given  to  the  sender,  there  still  rests  on 

case  of  Sager  v.  The  Fortsmonth,  &c.,  R.  gence,  can  scarcely  be  overestimated.  It 
R.  Co.,  31  Maine,  228.  There  the  de-  would  remove  the  principal  safeguard  for 
fendants  had  transported  the  plaintiff's  the  presentation  of  life  and  propeity  in 
horse  from  Boston  to  Portland.  It  was  such  conveyances.  It,  however,  requires 
upon  a  cold  day  in  November.  The  horse  no  forced  construction  of  that  agreement, 
was  carried  iii  an  open  car,  and  suffered  to  regard  it  as  effectual  to  place  the  de- 
serions  injury  from  the  exposure  to  the  fendants*  in  the  position  of  bailees  for 
cold.  This  action  was  brought  to  recover  hire,  and  as  not  exonerating  them  from 
damages  for  that  injury.  The  defendants  Habilitf  for  losses  occasioned  by  misfeas- 
introduccd  a  paper  signed  by  the  plaintiff,  ancc  or  negligence.  The  latter  clause, 
whereby  he  agreed  to  exonerate  tn6  com-  *we  will  not  call  upou  the  railroad 
pany  from  all  damages  that  might  happen  company  or  any  of  their  agents  for  any 
to  any  horses,  oxen,  or  other  live-stock,  damages  whatsoever,*  considered  without 
that  he  should  send  over  the  company's  reference  to  the  preceding  language,  would 
road  ;  meaning  thereby,  that  he  took  the  be  sufficiently  broad  to  excuse  them  from 
risk  upon  himself  of  all  and  any  damages  making  compensation  for  losses  occasioned 
that  might  happen  to  his  horses,  cattle,  by  wilful  raisconjduct.  It  is  most  obvious 
&c. ;  and  that  he  would  not  call  upon  tlliat  such  could  not  have  been  the  inten- 
satd  company  or  any  of  their  agents  for  tion  ;  and  that  the  true  meaning  and  in- 
any  damages  whatever.  At  the  trial,  the  tention  was,  that  they  would  not  call  upon 
learned  judge  instructed  the  jury  that  this  them  for  any  damages  whatsoever,  '  that 
contract  would  not  exempt  the  company  may  happen  to  any  horses,  oxen,  or  any 
from  liability  for  their  own  malfeasance,  other  live-stock,  that  we  send  or  may  send 
misfeasance,  or  negligence.  And  this  in-  over  said  company's  railroad.'  The  in- 
struction was  held  correct.  Shepley,  C.  tention  of  the  parties,  by  the  use  of  the 
J.,  after  speaking  of  the  construction  put  language  contained  in  this  last  clause,  is 
upon  notices  by  the  English  courts,  said :  then  attempted  to  be  explained  as  fol- 
"  The  notices  were  usually  given  in  terms  lows :  —  meaning  by  this,  that  we  will 
so  general,  that  a  literal  construction  of  take  the  risk  upon  ourselves  of  all  and  any 
the  contract  thus  arising  out  of  them,  damages  that  may  happen  to  our  horses, 
would  have  exonerated  the  carriers  from  cattle,  &c.  The  meaning  of  damages 
liability  for  their  own  misfeasance  or  neg-  happening  to  live  animals  is  to  be  sought, 
licence,  and  for  that  of  their  scn'ants.  The  woi9  'happen'  is  defined  by  the 
let  the  well-established  construction  of  words,  to  come  by  chance,  to  fall  out,  to 
them  has  been,  that  they  were  not  thereby  befall,  to  come  unexpectedly.  An  acci- 
relieved  from  their  liability  to  make  com- .  dent,  or  that  which  happens  or  comes  by 
pensation  for  losses  thus  occasioned."  chance,  is  an  event  which  occurs  from  an 
The  learned  judge  then  proceeded  to  an  unknown  cause,  or  it  is  the  unusual  effect 
examination  of  the  authorities  ;  and,  hav-  of  a  known  cause.  This  will  exclude  an 
ing  stated  that  the  court  had  formerly  de-  event  produced  by  misconduct  or  negli- 
clared  that  the  power  of  carriers  to  limit  gence,  for  one  so  produced  is  ordinarily 
the  liability  imposed  upon  them  by  law  to  be  expected  from  a  known  cause.  Mis- 
should  not  be  favored  or  extended,  he  conduct  or  negligence  under  such  circum- 
continued :  "  If  a  literal  construction  of  stances  would  usually  be  productive  of 
the  agreement  signed  by  the  plaintiff  such  an  event.  Lord  EUen}x)rough,  in  the 
would  exonerate  the  defendants  from  case  of  Lyon  v.  Mells,  (5  East,  428,) 
losses  occasioned  by  the  negligence  of  their  speaking  of  what  *  may  or  may  not  hap- 
senrants,  it  will  be  perceived  that  it  could  pen,'  explains  it  as  *  that  which  may  arise 
not  bo  permitted  to  have  that  effect  with-  from  accident  and  depends  on  chance.' 
out  a  violation  of  established  rules  of  con-  An  injury  occasioned  by  negligence,  is  the 
Btruction,  and  without  a  disregard  of  the  effect  ordinarily  to  be  expected  as  the 
declared  intention  of  this  court  not  to  ex-  consequence  of  that  negligence,  without 
tend  the  restriction  of  the  liability  of  com-  reference  to  any  accident  or  chance.  A 
mou  carriers.  The  very  great  danger  to  correct  construction  of  the  agreement  will 
be  anticipated,  by  permitting  them  to  not  therefore  relieve  the  defendants  from 
enter  into  contracts  to  be  exempt  from  their  liability  for  losses  occasioned  by  the 
losses  occasioned  by  misconduct  or  negli-  misfeasance  or  negligence  of  their  ser- 
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the  carrier  the  obligation  of  a  special  inquiry ;  so  that  witbont 
such  inquiry  the  sender  may  transmit  or  the  passenger  may 
take  his  goods  in  silence,  and  have  them  covered  by  the  same 
responsibility  as  if  he  had  complied  with  the  notice,  and  had 
stated  the  extra  value  of  the  goods,  and  paid  the  extra  price. 
We  cannot  doubt  that  the  weight  of  authority,  as  of  reason  and 
of  justice,  is,  that  such  notice  makes  such  inquiry  unnecessary, 
and  that  the  owner  of  the  goods  would  in  such  case  be  consid- 
ered either  as  taking  the^risk  upon  himself,  or  as  endeavoring 
to  cast  it  fraudulently  upon  the  carrier.  {%) 


YAnts."    So  in  Reno  v.  Hogan,  12  B.  do  withoat  pablishin^  a  notice,  and  the 

Monr.  63,  the  carriers  received  a  box  of  bailor  must  inform  him  contK^tlr,  at  his 

glass,  with  a  clause  in  the  bill  of  lading,  peril.    That   a   notice    brought    to    the 

Uiat  they  should  not  be  "*accountable  for  Knowledge  of  the  bailor  dispenses  with 

breakage."     On  its  arrival  at  the  place  of  any  further  inquiry,  see  Batson  v,  Dono- 

destination,  the  glass  was  found  broken  van,  4  B.  &  Aid.  21 ;  Marsh  v.  Home,  5 

into  small  fragments,  which  was  proved  to  B.  &  Cr.  322 ;  Duff  r.  Budd,  3  Brod.  & 

have  been  caused  by  the  gross  negligence  Bing.  177 ;  Harris  t>.  Packwood,3  Tannt. 

of  the  defendant  or  his  servants.     The  264 ;  Bodenham  v.  Bennett,  4  Price,  31 ; 

court,  while  admitting  the  validity  of  the  Gamett  v.  Willan,  5  B.  &  Aid.  53 ;  Sleat 

special  contract,  Md  that  its  provisions  v.  Fagg,  id.  342.    But  see  the  remarks  of 

did  not  apply  to  injuries  aiising  from  gross  Branson,  J.,  contra,  in  HoUister  v.  Nowlen, 

negligence.    Opinions  and  dicta  to    the  19  Wend.  234.      So  under  the  Catricn 

same  effect  will  be  found  in  Dorr  v.  N.  J.  Act,  it  is  held  to  be  the  duty  of  the  sender 

Steam    Navigation    Co.  4    Sandf.   136;  of  goods  therein  enumerated,  and  exceed- 

Stoddard  v.  Long  Island  Railroad  Co.  5  ing  £10  in  value,  to  take  the  initiative  by 

Sandf.  180;  Laing  u.  Colder,  8  Barr,  479 ;  giving  notice  to  the  carrier  of  their  value 

N.  J.  Steam  Navigation  Co.  v.  Merchants'  and  nature,  in  otrler  to  charge  the  latter 

Bank,  6  How.  344  ;  Slocnra  v.  Fnirchild,  in  respect  of  their  loss ;  and  this  ^rfacther 

7  Hill,  292 ;  Swindler  v.  Hilliard,  2  Rich,  the  goods  be  delivered  at  the  office  of  the 

286;  Parsons  v.  Monteath,  13  Barb.  353;  carrier  or  not.    Basendale  v.  Han,  9  £. 

Stoddard  v.  Long  Island  Railroad  Co.  5  L.  &  E.  505,  6  id.  468. — But  the  carrier 

Sandf.  1 80 ;  Camden  &  Amboy  Railroad  will  be  held  to  very  strict  proof  that  the 

Co.  V.  Baldauf,  16  Penn.  State  Rep.  67 ;  notice  was  brought  to  the  knowleil{:e  of 

Pennsylr.  R.  R.  Co.  v.  McCloskey*s  Adm.  the  bailor.   Hollister  r.  Nowlen,  10  Wend. 

23  Penn.  St.  Reps.  526.     See  also  the  234;  Brooke  r.  Pickwick,  4  Bing.  218; 

notes  of  the  learned  American  editors  to  Bean  v.  Green,  3  Fairf.  422 ;   Riley  c. 

Anstin  v.  The  M.,  S.,  &  L.  Railway  Co.  Home,  5  Bing.  217;   Clavton  v.  Hunt, 

1 1  E.  L.  &  E.  506,  and  Carr  t'.  The  L.  &  3  Camp.  27 ;  Cobden  v.  Bolton,  2  id.  108 ; 

Y.  Railway  Co.  14  id.  340.     See  also,  Butler  r.  Heane,  id.  415 ;  Kerr  i?.  WiUan, 

Shaw  r.  York  &  North  Midland  RaiUvay,  2  Stark.  53  ;   Davis  v.  Willan,  id.  279. 

13  Q.  B.  353;  Morvilie  v.  Great  Northern  In   Camden   &  Amboy  Railroad  Co.  r. 

Railway  Co.  10  £.  L.  &  E.  366.  — In  Baldauf,  16  Penn.  State  Rep.  67,  where 

England  it  has  been  held  after  much  con*  the  notice  was  in  the  English  language, 

siderntion  that  notices  published  in   pur^  and  the  passenger  was  a  German,  who  did 

suanceof  thcCarriers  Act,  if  not  complied  not  understand  English,  it  was  held  in* 

with,  exempt  the  earner  from  liability  for  cumbent  on  the  earner  to  prove  that  the 

(/ross  negligence.    Hinton  r.  Dibbin,  2  Q.  passenger  had  actual  knowledge  of  the 

B.  646.    See  also,  Owen  i*.  Burnett,  2  Cro.  limitation  in  the  notice.  But  the  strongoa 

&  M.  353.  case  to  be  fonnd  upon  this  point  is  that  of 

(/)  It  would  be  of  no  avail  for  a  carrier  Brown  v.  Eastern  Railroad  Co.,  decided 

to  publish  a  notice  if  he  was  still  bound  by  the  Supreme  Court  of  Massaclinsetts, 

to  make  a  special  inquiry ;  for  this  he  may  March  Term,  18.51,  a  brief  note  of  which 
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SECTION    XV. 

OF  ¥KAJ)D, 

All  fraud,  or  wilful  misrepresentation,  or  intentional  conceal- 
ment, on  the  part  of  the  sender  of  goods,  or  of  the  passenger, 
extinguishes  the  liability  of  the  common  carrier,  so  far  as  it  is 
affected  by  such  misconduct ;  and  this  must  be  equally  true 
whether  the  fraud  consists  in  the  disregard  of  a  notice,  or, 
where  there  is  no  notice,  of  an  intention  to  cast  upon  the  car- 
rier a  responsibility  which  he  is  not  obliged  to  assume,  which 
he  does  not  know  of,  and  against  which  he  cannot  therefore 
take  the  proper  precautions,  {j) 

^Indeed,  the  principle  that  the  carrier  is  bound  only  by  a 
responsibility  which  he  knows  and  .can  provide  for,  seems  to  be 
the  principal  cause  of  a  recent  modification  of  his  liability  in 
respect  to  the  baggage  of  a  passenger,  which  appears  now  to 
be  quite  well  settled.  It  may  be  stated  thus ;  the  common  car- 
rier of  passengers  is  not  liable  as  such  for  the  loss  of  their  bag- 
gage, beyond  that  amount  which  he  might  reasonably  suppose 
Buch  passenger  would  carry  with  him ;  nor  for  property  such  as 
is  not  usually  included  within  the  meaning  of  baggage.  Thus, 
not  for  goods  carried  by  way  of  merchandise ;  (k)  nor  for  a 
larger  sum  of  money  than  the  passenger  might  reasonably  take 

is  given  in  6  Law  Bep.  N.  S.  39.  It  was  Hart,  9  £.  L.  &  E.  506,  6  id.  468.— So 
an  action  of  assumpsit  for  lost  laggnge.  tho  notice  mast  be  clear  and  explicit,  and 
There  was  a  notice  printed  on  the  back  of  if  ambiguous  will  be  construed  against  the 
the  passage-ticket  given  to  the  plaintiff,  carrier.  Beckman  v.  Shouse,  5  Rawle, 
that  the  defendants  would  not  be  respon-  179 ;  Camden  &  Amboy  Railroad  Co.  v. 
Bible  beyond  a  specified  sum ;  but  no  other  Baldauf,  16  Fenn.  State  Rep.  67 ;  Barney 
notice  was  ^ven,  nor  was  her  attention  v.  Prentiss,  4  H.  &  Johns.  317.  So  if 
called  to  this.  Held,  that  if  a  common  there  are  two  notices,  he  will  be  bound 
carrier  can  limit  his  responsibility  in  this  ^j  the  one  least  bene^cial  to  him.  Cob- 
way,  it  must  be  clearly  shown  that  the  den  v.  Bolton,  2  Camp.  108 ;  Munn  v, 
other  party  is  fully  informed  of  the  terms  Baker,  2  Stark.  25^. 
and  emd  of  the  notice ;  and  that  tho  facts  {j )  Gibbon  v.  Paynton,  4  Burr.  2298 ; 
in  this  case  did  not  famish  that  certain  Eenrig  v.  Eggleston,  Aleyn,  93 ;  Tyly  v. 
notice  which  must  be  given  to  exonerate  Morricc,  Cartn.  485  ;  Anon,  cited  by  ira/e, 
such  carrier  from  his  liability.  This  ques-  C.  J.,  in  Morse  v.  Slue,  1  Vent.  238 ; 
tion  is  put  an  end  to  in  England  by  the  Titchbume  t\  Whitb,  1  Str.  145.  And 
Carriers  Act,  the  mere  publication  in  pur-  see  Batson  v.  Donavan,  4  B.  &  Aid.  22. 
suance  of  tho  statute  being  held  to  be  {k)  Therefore  the  word  "  baggage "  has 
constructive  notice  to  all.    Baxendale  v.  been  held  not  to  include  a  trunk  contain- 
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on  such^  a  journey  for  his  expenses.  (/)     •Bnt  there  may  be 

special  articles,  as  fishing  gear,  or  sporting  apparatus,  which  one 

carries  for  his  amusement ;  (m)  and  in  *these  and  other  cases  it 

* 

tiining  valuable  merchandise  and  nothing  penses  and  personal  use  may  properlv  be 
else,  although  it  did  not  appear  that  the  regarded  as  fbrming  a  part  of  a  traveller's 
plaintiif  had  any  other  trunk  with  him.  baggage.      The  time  has  been,  in  our 
Pardee  v.  Drew,  25  Wend.  459.     So  in  country,  when  the  character  and  credit  of 
Hawkins  v.  Hoffman,  6  Hill,  586,  it  was  our  local  currency  were  such,  that  it  wa» 
held  that  the  term   "  bagcage "  did  not  expedient  and  needful,  for  persons  travel- 
embrace  samples  of  merchandise  carried  ling  through  different  States,  to  provide 
by  a  passenger  in  a  trunk,  with  a  view  of  themselves   with    an  amount  of  specie, 
enabling  him  to  make  bargains  for  the  sale  which  could  not  conveniently  be  carried 
of  goods.     But  in  Porter-  v.  Hiidebrand,  about  the  person,  to  defray  travelling  ex- 
14Pcnn.  State  Rep.  129,  where  the  plain-  penscs.    But  even  if  bills  are  taken  for 
tiff  was  a  carpenter,  moving  to  the  State  this  purpose,  it  may  be  convenient  and 
of  Ohio,  and  his  trunk  contained  carpcn-  suitable  that  they    should    be,   to  some 
ter's  tools  to  the  value  of  $55,  which  the  amount,  placed  in  a  travelling  trunk,  with 
jury  found  to  be  the  reasonflble  tools  of  a  otlier  necessary  articles  for  personal  osc. 
carpenter,  it  was  held  that  ho  was  entitled  This  would  seem  but  a  reasonable  aooom- 
to  recover  their  value.     See  also,  Dwight  modation  to  the  trajrcller.   It  has  been  ob- 
V.  Brewster,  1   Pick.  50;    Beckman  v,  jected,  that  the  carrier  will  not  expect  that 
Shouse,  5  Ilawlc,  179;  Bomar  r.  Max-  there  will  be  money  with  the  bagg^ige,  and 
well,  9  Humph.  621  ;  Great  Northern  Rail-  will  not  therefore  be  put  upon  his  guard, 
way  Co.  V.  Shepherd,  9  £.  L.  &  K.  477,  But  surely  a  currier  may  very  natntally 
14  Id.  367 ;  Mad  River  and  Lake  Erie  understand  and  expect,  that  a  passenger 
Railroad  Co.  v.  Fulton,  20  Ohio,  318.  will  place  his  money  for  expenses,  or  some 
{I)  Thus,  in  the  case  of  Oran^ge  County  part  of  it,  in  his  trunk,  instead  of  carrying 
Bank  v.  Brown,  9  Wend.  85,  it  was  held  it  all  about  his  person  ;  he  certainly  might 
that  the  owner  of  a  steamboat  used  for  as   naturally  expect  this  as   that  t^re 
carrying  passengers  was  not  liable  for  a  would  be  jewels  or  a  watch  in  a  travelling 
trunik,  containing  upwards  of  Sll,00(^  in  tnmk,  for  which  articles  a  carrier  has  been 
bank-bills,  brought  on  board  by  a  passen-  held  responsible.    The  passenger  is  not 
ger  as  baggage,  the  object  being  the  trans-  bound  to  give  notice  of  tne  contents  of  his 
portation  of  money.    And  in  Hawkins  o.  trunk,  unless  particular  inquiry  be  made 
Hoffman,  6  Hill,  586,  it  was  doubted  by  by  the  carrier.   But  it  must  be  fully  under- 
Bronson,  J.,  whether  money  to  pay  travel-  stood  that  money  cannot  bo  considered  as 
ling  expenses  could  be  included  within  the  baggage,  except  such  as  is  bond  Jide  taken 
term  baggage.   "  Men,"  says  he,  "  usually  for  travelling  expenses  and  personal  use, 
carry  money  to  pay  their  travelling  ex-  and  to  such  reasonable  amount  only  as  a 
penscs,  about  their  persons,  and  not  in  prudent  person  would  deem  necessary  aad 
their  trunks  or  boxes ;  and  no  contract  proper  for  such  purpose.    But  money  iu- 
can  be  implied  beyond  such  things  as  are  tended  for  trade,  or  business,  or  invest- 
usually  carried  as  baggage."      It  is,  how-  ment,  or  for  transportation,  or  any  other 
ever,  well  settled  that  a  traveller  may  purpose  than  as  above  stated,  cannot  be 
carry,  as  a  part  of  his  baggage,  a  reason-  regarded  as  baggage."    See  to  the  same 
able  amount  of  money  to  pav' his  expenses,  effect  Weed  ».  5.  &  S.  Railroa<l  Co.,  )9 
Thus,  in  Jordan  v.  rail  River  Railroad  Wend.  534;  Bomarv.  Maxwell,  9  Humph. 
Co.  5  Cuith.  69,  it  was  held  that  common  621  ;  Johnson  v.  Stone,  11  Humph.  419. 
carriers  of  passengers  are  responsible  foi;        (m)  "If  one  has  books  for  his  instruO' 
money  bond  Jide  included  in  tlie  baggage  tion  or  amusement  by  the  way,  or  carries 
of  a  passenger  for  travelling  expenses  and  his  gun  or  fishing  tackle,  tliey  would  un- 
personal  use,  to  an  amount  not  exceeding  doubtedly  fall  within  the  term  baggage, 
what  a  prudent  person  would  deem  proper  because  they  are  usually  carried  as  such." 
and  necessary   for    the    purpose.      And  Per  Bronson,  J.,  in  Hawkins  r.  Hoffman, 
Fletcher,  J.,  after  a  critical  examination  of  6  Hill,  586.    So  in  Brooke  v.  Pickwick,  4 
the  case,  said  :  "  Upofi  consideration  of  the  Bing.  218,  and  McGill  v,  Rowand,  3  Barr. 
whole  subject,  and  referring  to  the  cases,  451,  carriers  were  held  responsible   for 
the  court  have  come  to  the  conclusion,  that  ladies'    trunks    containing    apparel   and 
money  bond  Jide  taken  for  travelling  ex-  jewels.     So  in  Woods  v.  Bevin,  13  HI. 
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may  often  be  very  difficult  to  draw  the  line  between  what 
would  come  within  the  liability  of  the  carrier,  and  what  would 
not  The  question  would  not  only  be  materially  affected  by 
circumstances,  but  is  one  of  those  upon  which  different  individ- 
uals would  be  very  likely  to  differ ;  and  it  is  perhaps  impossible 
to  fix  upon  any  thing  like  a  definite  standard.  But  the  principle 
is  plain  enough,  and  the  reason  and  justice  of  it  are  undeniable. 
And  the  difficulty  in  the  application  of  the  principle,  whether  by 
the  court  or  by  the  jury,  is  of  a  kind  which  must  often  occur  in 
the  administration  of  the  law.  It  must  always  be  a  question  of 
mixed  law  and  fact ;  where  the  court  state  the  principle,  and 
illustrate  its  bearing  upon  the  case  at  bar,  as  they  see  fit,  and 
the  jury  apply  the  principle  so  stated  as  they  best  can.  In  re- 
gard to  the  proof  of  the  contents  of  a  passenger's  trunk,  the 
prevailing  American  authority  holds  that  the  liability  of  the 
carrier  for  some  amount  having  been  established  aliunde^  the 
plaintiff  is  a  competent  witness  ex  necessitate,  to  prove  the  con- 
tents of  his  trunk  and  their  value,  (n)  From  the  same  neces- 
sity, the  wife  of  the  owner  has  been  admitted  to  prove  the  same 
facts,  (o)  But  the  rule  for  the  admission  of  such  evidence  does 
not  extend  further  than  to  the  proof  of  such  as  being  commonly 
carried  in  a  traveller's  trunk,  may  be  expected  to  be  there,  (p) 
In  Massachusetts  it  was  formerly  held  that  the  common  law 
rule  prevailed,  and  neither  the  owner  nor  his  wife  could  be  a 


746,  a  common  carrier  of  passengers  was  gentleman's  wardrobe,  nor  is  it  perceived 

held  liable  for  the  loss  of  a  pockettpistol  bow  thcj  are  necessary  to  his  personal 

and  a  pair  of  duelling  pistols,  contained  in  comfort  on  a  journey  in  a  stage-coach." 
a  carpet-bag  of  a  passenger,  which  was        (n )  Sncider  v.   Gciss,   1    i  eates,  34  ; 

stolen  otit  of  the  possession  of  the  carrier.  Clark  r.  Spence,  10  Watts,  335 ;  Oppen- 

And  in  Jones  v.  Voorhecs,  10  Ohio,  145,  heimer  v.  Edney,  9  Humph.  385  ;  Johnson 

it  was  hefd  that  a  gold  w^atch  of  the  value  i;.  Stone,  U  id.  419 ;  W^hitesell  v.  Crane, 

of  ninety-five  dollars  was  a  part  of  a  trav-  8  W.  &  S.  369  ;  Mad  River,  &c.,  R.  R. 

elier's  tfagpage,  and  his  trunk  a  proper  Co.  r.  Fulton,  20  Ohio,  318;  Sparr  v, 

J  lace  to  carry  it  in.    But  sec,  Bomar  v.  Wellman,  11  Missouri,  230. 
[axwell,  91  ifumph.  621,  where  th(k  plain-        (o)  McGill  u.  Rowand,  3  Barr,  451 ;  Mad 

tiff's  trunk  contained  "  a  silver  watch,  River,  &c.,  R.  R.  Co.  v.  Fulton,  20  Ohio, 

worth  about  thirty-five  dollars ;  also,  mcdi-  318.  , 

dnes,  hand-cuffs,  locks,  &c.,  worth  about        [p)  Mad  River,  &c.,  R.  R.  Co.  v,  Ful- 

twenty    dollars,"    and    the    court    said:  ton,   20   Ohio,  318.     Therefore    it   has 

'*  The  watch  alleged  to  have  been  in  the  been   hefd   not    to  extend  to   "  medical 

trunk,   clcnrly  does   not  fall  within  the  books,   medicines,   surgical    instruments, 

meaning  of  the  term,  baggage ;  and  much  and  chemical  apparatus."    Pudor  v.  B.  & 

less  the  hand-cuffs,  locks,  £c. ;  these  cer-  M.  Railroad  Co.,*  26  Maine,  458.    And 

tainly  do  not  usually  constitute  part  of  a  see  Bingham  v,  Rogers,  6  W.  &  S.  495. 
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witness  in  an  action  brought  by  the  owner,  {q)  Such  is  now  the 
law  in  Soath  Carolina,  (r)  But  a  statute  of  Massachusetts  per- 
mits the  plaintiff  to  put;  in  evidence  in  the  case  a  description  list 
sworn  to  by  him.  {s) 


(q)  Snow  v.  Eastern  Bailroad  Co.,  12  from  each  Iosbcs,  throagh  failnre  of  proof ; 

Met.  44.    In  this  case,  Hubbard,  J.,  said :  tlie  relation  of  carriers  to  the  party  bemz 

"  To  admit  the  plaintiffs  oath,  in  cases  of  snch  that  the  losses  are  usualir  iidjiutoa 

this  nature,  would  lead,  we  think,  to  much  bj  compromise.    And  there  is  nothing  to 

greater  mischiefs,  in  the  temptation  to  lead  us  to  innovate  on  the  existing  rales 

frauds  and  perjuries,  than  can  arise  from  of  evidence.  No  new  case  is  presented;  no 

excluding  it.     If  the  partv  about  to  travel  facts  which  have  not  repeatedly  occnned ; 

places  valuable  articles  m  his  trunk,  he  no  new  combination  of  circumstances." 

should  put  them  under  the  special  chaxge  —  See  further  on  this  question,  the  editon' 

of  the  carrier,  with  a  statement  of  what  note  to  Great  Northern  Railway  Co.  r. 

they  ore,  and  of  their  value,  or  provide  Shepherd,  9  £.  L.  &£.477,and  1  Grecni. 

other  evidence,  beforehand,  of  the  articles  £v.  348. 

taken  bv  him.    If  he  omits  to  do  this,  he        (r)  Dill  v.  Railroad  Co.,  7  Bidi.  Law, 

then  takes  the  chance  of  loss,  as  to  the  158. 

value  of  the  articles,  and  is  guilty,  in  a        (s)  Sup.  to  Rev.  Stats,  db.  147,  \  5, 

degree,  of  negligence  —  the  veiy  thing  (1851).    But  a  statute  of  1856,  allowing 

with  which' he  attempts  to  charge  the  car-  the  parties  to  suits  to  testify,  woald 

rier.    Occasional  evils  only  have  occurred  to  settle  this  definitely. 
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ACCEPTANCE, 

of  a  bill,  presentment  for,  221. 

when  and  bow  made,  222. 
must  conform  to  tbe  bill,  222. 
of  offers,  403-408. 

(See  Assent.) 
of  bids  at  auction  sales,  4t)3. 
of  a  guaranty,  875,  401,  500-502. 

by  the  owners  of  goods  delivered  to  a  carrier  before  reaching  their  des- 
tination, 674,  675. 
ACCEPTOR, 

(See  Indorsement,  Bills  and  Notes,  Acceptance.) 
ACCOMMODATION  BILLS  AND  NOTES, 

rights  and  liabilities  of  parties  to,  215,  216. 
ACCORD  AND  SATISFACTION, 

with  one  joint  party  a  discharge  of  the  others,  25,  29. 
ACCOUNT, 

required  of  an  agent,  76. 

of  a  partnership,  equity  governed  by  the  last  settled,  178. 
ACQUETS  OR  GAINS, 

community  of,  in  Louisiana,  -806,  note.  • 

ACTION, 

right  of,  under  a  contract,  whether  belonging  to  principal  or  agent-,  58. 

against  principal  qr  agent,  58,  54. 
against  an  agent  to  determine  the  right  of  the  principal,  67. 
right  of,  between  partners,  139. 

compromise  of,  a  valid  consideration,  868-865. 
forbearance  of,  866-369. 
assignment  of,  870. 
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ACT  OF  GOD, 

common  carrier  excused  for  losses  occasioned  by,  634-637. 
ADEQUACY, 

of  consideration,  362,  863,  414. 
ADMINISTRATION, 

(See  Executors^  and  Administbators.) 
ADMINISTRATORS, 

(See  Executors  akd  Administrators.) 
ADMSSIONS, 

of  a  partner,  when  binding  on  the  firm,  146,  and  n.  (m),  152. 
of  a  party  asserting  his  freedom,  331. 
AGENCY, 

in  general,  38-42. 
what  the  term  includes,  39,  n.  (c). 
fundamental  principles  of,  38,  39. 
AGENTS, 

In  general^  38-42. 

two  controlling  principles  in  regard  to,  38.    ^ 
division  of  into  general  and  particular,  39. 

authority  of  each  limited,  of  particular  agents  by  the  special  power 

given,  of  general  agents  by  the  usual  extent  of  the 
general  employment,  40,  41,  42,  49. 
but  unaffected  in  either acasc,  by  private  instructions  not 
to  be  communicated  to  parties  dealing  with  the  agent, 
40,  n.  (d),  42. 
must  be  strictly  pursued,  41,  n.  (y). 
limited   by  instructious  known  to  parties  dealing  with 
them,  41,  n.  (/). 
of  general  agent,  continues  till  notice  of  its  revocation,  42. 
if  injury  is  to  result  to  one  from  neglect  or  omission  of  another's  agent, 

42,n.  ((/). 
principal  liable  for  omission  or  neglect  of  agent,  41,  n.  (g). 
distinction  between  authority  and  appearance  of  authority,  42. 
principal  bound*by  authority  which  he  reaUy  gives,  or  which  he  appears 

to  give,  42. 
but  not  by  appearance  of  authority  which  s^ent  assumes,  42. 
In  what  manner^authority  may  he  given  to  an  agent,  42-44. 

expressly,  by  {^rol  to  do  any  thing  not  requiring  a  sealed  instrument,  42. 
but  not  to  execute  contracts  under  seal,  42,  n.  (i). 
receipt  of  agent  is  the  receipt  of  principal,  42,  n.  (»). 
tender  to  the  agent  is  tender  to  the  principal,  42,  n.  (i). 
by  implication,  as  to  an  auctioneer,  wife,  son,  clerk,  insurance  agent,  43, 

249,  252,  287,  289,  304,  392,  393. 
to  indorse  negotiable  paper,  43,  n.  (o),  44,  n.  (q), 
to  buy  on  credit,  43,  n.  (m). 
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AGENTS,  continued. 

Subsequent  confirmation^  44-47. 
expressly  and  by  implication,  44,  45,  46,  n.  (u),  47,  n.  (to), 
in  cases  of  marine  insurance,  45,  n.  (tt), 
in  cases  of  notices  to  quit,  45,  n.  (Jit), 
by  neglect  to  disavow  agents'  deeds,  46. 
of  part  of  the  agency  confirms  the  whole,  46. 
once  made  cannot  be  disaffirmed,  46,  n.  (u). 
by  principal  unknown  when  the  contract  was  made,  44,  and  n  (t(),  47, 

n.  (wy). 
oral,  of  a  patrol'contract  sufficient,  47. 

of  a  contract  required  to  be  in  writing  by  statute,  47. 
parol,  of  a  deed  not  sufficient,  47. 

unless  the  seal  )ras  unnecessary  to  its  validity,  47. 
when  the  principal  may  ratify  an  unauthorized  act,  45,  n.  (it). 
of  a  trespass,  45,  n.  (M),  46,  n.  (M),  47,  n.  (wy). 
to  bind  the  principal,  must  be  with  a  full  knowledge  of  the  facts,  46, 

n.  (u), 
by  a  state,  what  amounts  to,  46,  n.  (u),  47,  n.  (toy). 
where  the  agent  coptracted  as  principal,  48,  notes  (a),  (h). 
Signature  by  an  agent,  47-49. 
what  is  sufficient  to  make  the  principal  a  party,  47,  48. 
whether  signature  of  agent  or  principal,  to  be  determined  by  the  inten- 
tion, 47. 
whether  principal  can  sue  or  be  sued  on  a  written  parol  contract  in 
which  his  name  does  not  appear,  48,  notes  (a),  (b). 
Duration  and  extent  of  authority,  49-52. 
how  limited,  49,  50. 
restricted  to  acts  necessaiy  and  usually  incident  to  the  authorized  act, 

49,  50,  51. 
to  sell,  carries  with  it  no  power  to  sell  on  credit,  50. 

to  barter  or  pledge,  50,  n.  (jg). 
except  under  statute,  50,  n.  (g), 
to  transfer  negotiable  paper  intrusted  to  them,  211. 
when  derived  from  written  instruments  must  be  strictly  pursued,  51, 52, 

96. 
to' warrant,  when  it  is  given,  51,  52. 
effect  of  unauthorized  exercise  of,  to  warrant,  51,  52. 
to  borrow  money,  41,  n.  (/). 

measured  by  usage  when  it  is  oral,  but  not  when  it  is  written,  52. 
effect  of  the  agent's  concealments  and  misrepresentations  in  avoiding  a 
contract,  52,  n.  (r). 
The  right  of  action  under  a  contract,  53,  418. 
when  an  undisclosed  principal  may  sue.  and  be  sued,  58,  54. 
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wlien  the  i^ent  of  an  nndisclosed  principal  ma^  sue  and  be  sued,  55,  n. 
(rf),  418. 
Liability  of  an  agent,  64-58. 

in  what  cases  liable,  50,  54. 

when  he  himself  is  the  real  principal,  55. 

when  he  transcends  his  authority,  50,  51,  55. 

notwithstanding  subsequent  confirmation  by  principal,  55,  n.  (<f). 

liable  for  the  entire  contract,  when  he  exceeds  his  authority  in  part,  58. 

whether  liable  when  acting  honajide  without  authority,  55,  56. 

in  what  form  of  action  liable,  57,  58. 
Revocation  of  authority,  58-62. 

his  authority  re<rocable  by  principal,  58. 

unless  coupled  with  an  interest,  or  given  (or  valuable  consideration,  58, 
n.  (A),  61,  85. 

when  authority  is  coupled  with  an  interest,  61. 

whether  that  of  factor  to  sell  is  revocable  after  advances  by  him,  58,  n. 

continues  as  regards  third  persons  until  notice  of  its  revocation,  41,  42, 

59,  60. 
method  in  which  notice  of  should  be  given,  59,  60. 
revocable  by  death  unless  coupled  with  an  interest,  60,  61,  and  n.  (m). 
by  lunacy,  60,  n.  (/). 
by  bankruptcy,  60,  n.  (/). 
by  marriage  of  feme  sole,  60,  n.  (I). 
How  the  principal  is  affected  by  the  misconduct  of  his  agent,  62, 63. 
principal  liable  for  fraud  and  false  representations  of  his  agent,  63. 
although  no  actual  fraud  is  proved,  63. 
Of  notice  to  an  agent,  63-66. 
when  equivalent  to  notice  to  the  principal,  63. 
when  notice  to  an  attorney  is  notice  to  his  client,  64. 
when  notice  to  the  principal  is  notice  to  his  agents,  65. 
what  notice  affects  a  corporation,  65,  66. 
Of  shipmasters,  66,  67. 

their  extraordinary  powers  under  peculiar  exigencies,  66,  67. 
Of  an  action  against  an  agent  to  determine  the  right  of  a  principal^  67,  68. 
agent  not  liable  to  suit  for  money  paid  to  him  to  which  principal  has 

color  of  right,  67. 
unless  notice  not  to  pay  over  has  been  given,  or  the  payment  is  void  (d> 
initio,  67,  n.  (i). 
The  rights  and  obligations  of  principals  and  agents  as  to  each  other ^  69-77. 
agent  bound  to  follow  the  instructions  of  principal,  69. 
if  he  has  none,  is  bound  to  follow  custom  and  usage,  69,  73. 
what  is  such  usage,  73. 


AGENTS,  continued. 

and  usage,  will  not  justify  a  disr^ard  of  instructions,  69. 

how  each  is  affected  by  the  principaPs  ratification  of  the  agent's  contract 
and  torts,  69,  70. 

principal  must  reject  agent's  unauthorized  act  at  once  or  he  ratifies  it, 
71. 

when  agent* 8  act  may  be  partly  void,  70,  n.  (n). 

when  the  agent  can  delegate  his  authority,  71,  72. 

whose  agent  the  substitute  is,  72,  78,  76. 

agent  bound  to  use  proper  care,  diligence,  and  skill,  73. 

to  what  extent  liable  when  acting  gratuitously,  73,  notes  (to),  (z), 

or  in  a  professionaA  capacity,  73,  notes  (to),  (2;). 

responsible  for  misconduct  and  deviation  from  instructions,  74. 

must  not  hold  a  position  adverse  to  that  of  principal,  74. 

when  employed  to  buy  or  sell,  cannot  buy  of  or  sell  to  himself,  74,  75. 

and  need  not  be  proved  to  have  taken  undue  advantage  of  his  position, 
76. 

bound  to  account  with  proper  frequency,  76. 

when  chargeable  with  interest  on  balance  in  his  hands,  77. 

to  whom  mixed  property  of  principal  and  agent  belongs,  77. 

when  liable  as  partners,  134-137. 

whether  appointment  of  agent  by  an  infimt  is  void  or  voidable,  243. 

when  the  wife  is  agent  of  the  husband,  255,  286-306. 

who  are,  of  a  common  carrier,  651,  655-657,  685,  699. 

a  slave  may  be  an  agent  333. 
AGREEMENT, 

use  of  the  term,  6. 

{See  Assent,  Contracts,  &c.) 
ALIENS, 

definition  of,  by  the  common  law,  323. 

what  persons,  bom  abroad,  are  citizens  by  statute,  323. 

rights  of,  as  to  real  property,  323,  324. 
as  to  personal  property,  324. 

suits  by  and  against,  324,  325. 

general  rights  and  duties  of,  324,  325. 
ANTE-NUPTIAL  CONTRACTS, 

{See  Mabriagb  Settlements.) 
APPRENTICES, 

law  governing  the  relation  of,  how  it  arose,  532. 

liability  of,  262,  276,  277,  533. 

duty  of  master  towards,  533,  534. 

liability  of  parties  covenanting  for  good  behavior  of,  534. 

rights  of  master  against  persons  seducing  or  harboring,  535. 
ARBITRATION, 

firm  not  bound  by  a  partner^s  submission  to,  without  special  authority,  168. 
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ARBITRATION,  continued. 

submis^sion  to,  a  valid  consideration,  364-366. 
ARBITRATOR, 

compensation  of,  538. 
ASSENT,  of  the  parties,  399-408. 
What  the  assent  must  he,  399-403. 
must  be  mutually  obligatory,  373-376,  399. 
the  acceptance  must  not  vary  from  the  proposition,  400,  401. 
acceptance  of  an  offer  of  guaranty,  375,  401,  402,  500-503. 
of  bids  at  sales  by  auction,  403,  418. 
of  an  offer  of  marriage,  544,  545,  546. 
Contracts  on  time,  403,  408. 
acceptance  of  offers,  when-  no  time  for  acceptance  is  expressed,  404- 

406. 
when  time  for  acceptance  is  expressly  fixed,  404, 

405. 
when  both  the  offer  and  acceptance  are  made  by 
letter,  406-408. 
ASSIGNMENT, 

of  all  the  partnership  property  by  a  partner,  154-156. 
of  a  partner's  interest  in  the  firm,  effect  of,  131,  171. 
of  the  shares  of  a  jointrstock  company,  121. 
Of  assignment  of  choses  in  action,  192-197. 
choses  in  action,  what  are,  192. 

when  they  may  be  enforced  in  equity  by  the  assignee, 

198. 
what  are  and  what  are  not  assignable,  194-197. 
how  protected  at  law,  1 95. 
when  a  consideration,  370. 
(See  Novation.) 
Of  the  manner  of  assignment,  197,  198. 

whether  it  must  be  in  writing,  197,  n.  (e). 
Of  the  equitable  defences,  198,  199. 

respective  rights  of  the  assignee  and  debtor,  198,  199. 
Covenants  annexed  to  land,  199-201. 
right  to  sue  on,  possessed  by  an  assignee  having  the  same  estate  as  the 

covenantee,  199. 
what  covenants  run  with  the  land,  199-201. 
ATTAINDER, 

consequences  of,  348, 
ATTAINTED  PERSONS,  348,  349. 
ATTORNEYS, 

classes  of,  94. 

how  the  authority  to  make  a  contract  or  deed  must  be  given,  94. 
^  how  it  must  be  executed,  95, 96. 
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ATTORNEYS,  continued. 

attorney  at  law,  how  his  authority  must  appear,  97. 

when  personally  liable  for  his  client's  money,  97. 

duties  to  clients,  97,  98,  688,  n.  (r). 

when  personally  liable  on  agreements  in  his  own  name  for  his  client's 
benefit,  99. 

compensation  for  services  of,  98,  538,  589. 

cannot  recover  compensation  if  services  are  worthless,  98,  99. 

lien  of,  540,  n.  (z).  ' 

notice  to,  when  notice  to  the  client,  64. 

may  not  take  a  gift  from  a  client,  75. 
AUCTION, 

an  agent  authorized  to  sell  at,  cannot  sell  at  private  sale,  50,  n.  (g). 

how  the  purchaser  at,  is  bound  by  memorandum  of  auctioneer,  96,  n.  (gg)* 

bids  at,  403,  418. 

sales  at,  effect  of  misdescription,  415-417,  451. 
in  separate  lots,  417. 
when  avoided  by  by-bidding,  417. 

powers  and  liabilities  of  auctioneer,  418-420. 

conditions  of  sale  at,  450,  451. 
AUCTIONEER, 

implied  authority  of,  43. 

cannot  sell  at'  private  sale,  51,  n.  (^). 

liability  of  when  selling  in  his  own  name,  54,  n.  (h), 

powers  and  liabilities  of,  418-420. 

(See  Auction.) 
AUTHORITY, 

of  an  agent,  how  measured,  38-42. 

how  conferred,  42-44. 

how  ratified,  44-47. 

how  executed  in  signing  a  written  instrument,  47-49. 

duration  and  extent  of,  49-52. 

to  sue,  53. 

how  terminated,  58-62,  85. 

when  principal  liable  for  agents'  misconduct,  62. 

upon  notice  received  by  agent,  64-66. 

to  delegate  his  authority,  71. 

to  sell  his  principal's  property  to  himself,  75. 

to  transfer  negotiable  paper  intrusted  to  him,'  211. 

to  bind  a  corporation,  how  conferred,  117, 118. 

how  executed,  118-120* 

of  shipmaaters,  66,  67. 

of  a  partner,  151-168. 

to  sue  on  paper  of  the  firm  after  decease  of  copartner,  21,  n.  (c). 

to  indorse  the  paper  of  the  firm  in  its  name  after  dissolution,  44,  n.  (7). 
VOL.  I.  64 
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AUTHORITY,  conHnued. 

to  sign  the  firm's  name  to  a  note  without  more,  96,  n.  (ffgy 
to  bind  the  firm  hy  his  admissions,  146,  n.  (m),  152. 

by  his  contracts,  151-168. 
by  his  torts,  160,  161,  n.  (n). 
by  a  submission  to  arbitration,  168. 
how  terminated,  170-1 78. 
of  a  majority  of  partners^  156, 168, 169. 

of  a  child  to  render  the  parent  liable  for  necessaries  furnished  to  bim, 
247-260. 

{See  Infants.) 
of  a  married  womatiy  to  render  her  husband  liable  for  her  contracts  and 
necessaries  furnished  to  her,  286-806. 

{See  Marbied  Women.) 
AWAY-GOING  CROPS, 

rights  of  landlord  and  tenant  to,  480. 

B. 
BAGGAGE, 

liability  of  passenger  or  carriers  for,  678. 
what  constitutes,  720,  721,  722. 

testimony  of  owner,  admissible  to  prove  amount  of,  722. 
BAILMENT, 

history  of  the  law  of,  569. 
degrees  of  bailee's  responsibility,  570. 
kinds  of,  571,  572.  • 

Depositum,  572-580. 
depositary's  liability,  measure  of,  572-577. 
delivery  by  depositary,  577,  578. 
property  of  depoatary,  nature  of,  678. 
when  persons  are  chargeable  as  depositaries,  579. 
Mandatumj  580-589. 

consideration  of,  872,  873,  581. 

mandatary's  liability,  ground  of,  372,  373,  580-585. 

measure  of,  586,  .^89. 
distinction  between  liability  ex  contractu  and  ex  de^iclo^  585,  586. 
Cominodatum^  590. 

liability  of  borrower,  690. 
Pignus,  591-602. 

pledgee's  liability,  measure  of,  591,  592. 
property  in  the  pledge,  592. 
use  of,  598. 

liability  to  account  for  the  profits  of,  593. 
liability  for  the  thefl  of,  594. 
difierenco  between  a  pledge  and  a  mortgage,  452,  n.  {xr},  594-^99. 
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BAILMENT,  continued, 

pledge  of  stocks,  594-599. 
rights  of  pledgee,  593,  593,  600,  601,  602. 
sale  of  pledge,  602. 

whether  an  implied  warranty  in  a  sale  of,  467,  n.  (/). 
termination  of,  601,  602. 

of  a  bill  of  lading,  effect  of,  on  the  consignor's  right  of  stoppage  in  tran- 
situ, 489. 
Locatio,  602-722. 
Locatio  ret,  602-610. 
bailee  in,  measure  of  his  liability,  602,  60S. 

his  liability  for  injuries  to  the  thing  bailed,  by  the  negligence 

of  his  servants,  604,  605. 
by  theft  or  robbery,  605,  606. 
duty  of,  as  to  the  manner  of  using  the  thing  hired,  608. 
as  to  the  time  of  surrendering  the  thing  hired,  608. 
as  to  accounting  for  injury  to  the  thing  bailed,  606. 
property  of,  in  the  thing  bailed,  609. 
bailor  in,  bound  not  to  interfere  with  the  hirer's  use  of  the  thing,  607, 
609. 
when  bound  to  repair,  607,  608. 
compensation  of,  609. 
contract  of  hire,  how  terminated,  609. 
hirer  of  slaves,  responsibility  of,  603,  n.  (r),  608,  n.  (6). 
Locatio  operis  faciendi,  610-632. 

Mechanic  employed  in  the  manufacture  and  repair  of  an  article  bailed^ 
610-617. 
liability  of,  how  measured,  610,  611. 
property  of,  in  the  article  bailed,  611. 
right  of,  to  compensation  for  labor,  when  the  article  perishes  during  the 

bailment,  611. 
when  liable  as  bailee,  or  absolutely  as  debtor,  611-613. 
rights  and  liability  of,  in  case  of  a  deviation  from  the  contract,  614-617. 
lien  of,  617. 
Warehouxe-men,  618-621. 
liability  of,  how  measured,  618. 

when   extended  to  that  of  a  common   carrier,  618-620, 
652-654. 
delivery  by,  when  the  title  is  in  dispute,  621,  677-679. 
lien  of,  621. 
Wharfingers,  liability  of,  621,  622. 
Postmasters,  liability  of,  622. 
Innkeepers,  623-632. 

persons  liable  as  such,  623. 
infants  not  liable  as  such,  263. 
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BAILMENT,  continued. 

liability  of,  how  measured,  623-625. 

when  discharged  by  the  negligence  of  the  gaest,  625-627. 
when  incurred  by  delivery  to,  627,  628. 
duty  of,  to  receive  guests,  627. 

to  admit  drivers  of  coaches,  627. 
separate  compensation  for  keeping  the  guest's  goods  not  necessaiy  to 

render  the  innkeeper  liable,  627. 
persons  entitled  to  the  legal  rights  of  guests,  628-630. 
when  goods  of  the  guest  are  within  the  custody  of  the  innkeeper,  ao  as 

to  charge  him,  626,  631, 
lien  of,  632. 
Locatio  operis  mercium  vehendarum^  633-722. 

private  carriers,  persons  liable  as  such,  633,  634,  639,  n.  (r). 

not  bound  to  receive  goods,  648. 
special  property  of,  in  the  chattel,  633. 
liability  of,  how  measured,  633. 

extended  and  limitec^  by  ^)ecial  contract, 
634. 
Common  Carriers.    (See  Carriers,  Common.) 
BANK-BILLS, 

notes  payable  in,  not  negotiable,  209. 
payment  in  forged,  or  those  of  an  insolvent  bank,  218,  220. 
BANK  CHECKS, 

when  to  be  presented,  217,  218. 

when  forged  and  paid  by  the  bank,  the  loss  falls  on  the  bank,  220. 
effect  of  usage  on  acceptance  of,  229. 
not  entitled  to  days  of  grace,  229. 
BANKS, 

checks  of,  217,  218,  220,  229. 
collection  of  negotiable  paper  by,  586,  n.  (n). 
liability  of,  for  special  deposits,  573,  n.  (js)* 
BANKRUPTCY, 

of  a  principal  revokes  the  agent's  authority,  61,  and  n.  (/). 
of  a  partner  dissolves  the  partnership,  1 73. 
infant  cannot  subject  himself  to,  261. 
contract  barred  by,  revived  by  new  promise,  308,  809,  860. 
BANKRUPTS  AND  INSOLVENTS, 

distinction  between  a  bankrupt  and  an  insolvent  law,  307. 
effect  of  a  promise  to  pay  a  debt  discharged  by,  308,  309,  36Q. 
what  constitutes  such  promise,  308.   ' 
form  of  action  upon  such  promise,  308,  309. 
BAR, 

when  created  to  an  action  agsunst  one  debtor  by  a  judgment  against  his 
co-debtor,  12,  n.  (j). 
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BARTER, 

agent  to  sell  cannot,  without  special  authority,  50,  n.  (g), 
BEARER, 

note  or  bill  payable  to,  how  transferred,  205. 
BIDS, 

{See  Auction.) 
BILLS  OF  LADING, 

negotiability  of,  239.       *  • 

stoppage  in  transitu  defeated  by  indorsement  of,  487-489. 

pledge  of,  600. 

liability  of  carrier,  how  affected  by  exceptions  in,  647. 
BILLS  OF  EXCHANGE, 

(See  Bills  and  Notes.    Indorsement.) 
BILLS  AND  NOTES, 

(See  Indorsement.) 

liability  of  agent  intrusted  with,  73,  n.  (y). 

power  of  agent  intrusted  with,  to  pledge,  79,  80. 

liability  of  partnership  on,  when  drawn  without  authority,  161,  n.  (n). 
of  executor  on,  108. 

negotiable  bills  and  notes,  202-206. 

exceptions  to  rule  prohibiting  assignments  ofchoses  in  action,  202. 

essentials  of,  206-210. 

indorsement  of,  211-216. 

apportionment  of,  when  the  consideration  is  divisible,  388,  n.  (m). 

payable  on  demand,  217-221. 

presentment  of,  for  acceptance,  221,  222. 

for  payment,  223-238. 

of  whom,  when  and  where  the  demand  of  should  be  made,  228-230. 

notice  of  non-payment  of,  231. 

excuses  for  neglect  of,  232. 

when,  where,  and  how  to  be  given,  283-235. 

how  the  indorser  may  be  discharged,  235,  236,  237. 

protest  of  bills,  237,  238. 

damages  for  non-payment  of  bills,  239. 

liability  of  holder  of,  as  collateral  security,  591,  n.  (u). 

liability  of  banks  for  collection  of  when  intrusted  to  them^  586,  n.  (n). 

pledgee  of,  his  rights,  GOO,  601. 
BLANK, 

indorsements  in,  205. 
BOARDING-HOUSE  KEEPERS, 

liability  of,  628  and  n.  (h). 
BOATMEN, 

when  liable  as  common  carriers,  644,  645. 
BOND, 

assignment  of,  196,  197,  198.  • 

64* 
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BOND,  continued. 

of  railroad,  negotiability  of,  240. 

of  an  infant,  243,  260. 
BORROWER, 

rights  of,  590. 
BROKER, 

power  to  resell  and  charge  with  the  loss  the  purchaser  who  £uls  to 
pay,  49,  n.  (<?)•   .       • 

cannot  .delegate  his  authority,  71  n.  (9),  84. 

distinction  between,  and  a  iactor,  78,  84. 

when  a  partner,  125,  n.  (c). 

power  of,  when  the  pledgee  of  stock,  599. 

{See  Factors  and  Brokers.) 
BROTHEL, 

proximity  of,  whether  it  avoids  a  contract  for  the  hire  of  a  house,  when 
not  disclosed  by  the  agent  at  the  time  it  was  made,  52,  n.  (r). 
BUILDING, 

contract  for,  540. 

extra  work  in,  when  and  how  to  be  paid  for,  540,  542. 
BY-BIDDING, 

when  sales  at  auction  are  avoided  by,  417. 

C. 
CARRIERS,  COMMON, 

liability  of,  how  measured,  634,  635. 

excused  for  losses  occasioned  by  the  "  act  of  God,"  684^37. 

by  the  natural  decay  of  goods,  688,  676, 

677. 
by  public  enemies,  688 
Who  is  a  Common  Carrier,  639-648. 
wagoners  and  market-men,  639-642. 
truckmen,  cartmen,  and  porters,  641,  642. 
proprietors  and  drivers  of  stage-coaches,  643. 
carriers  by  water,  644-647. 
boatmen  and  ferrymen,  645. 
proprietors  of  steamboats,  645. 
owners  of  general  ships,  646,  647. 
railroad  companies,  647,  648. 
Obligations  of  a  Common  Carrier,  648-650. 
to  receive  goods,  648.  , 

excuses  for  refusal  to  receive,  649,  650. 
compensation  of,  649,  650,  680,  697. 
discrimination  between  persons,  how  limited,  650. 
When  the  responsibility  begins,  650-652. 
with  delivery  to,  650-652. 
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CARRIERS,  COMMON,  continued. 

determined  by  the  character  in  which  the  carrier  receives  goods,  652- 
654. 

notice  of  the  delivery,  654,  669. 

delivery  to  what  persons  renders  the  carrier  liable,  650,  651,  655-657. 

liability  of  the  owner  of  a  ship  carrying  goods  when  chartered  to  an- 
other, 657. 
When  the  responsibility  ends,  658-677. 

delay  in  delivery,  when  excused,  659,  660. 

duty  of,  when  delivery  to  the  consignee  cannot  properly  be  made,  660, 
688,  684. 

what  constitutes  delivery  by,  658,  661,  662. 

how  affected  by  usage,  661,  670,  671. 

when  notice  to  the  consignee  of  the  arrival  of  goods  is  necessary,  661, 
662,  669. 

railroad  carriers,  delivery  by,  662*-664. 

carriers  by  water,  delivery  by,  665-670. 

when  common  carriers  become  liable  only  as  warehouse-men  or  deposi- 
taries, 671,  674,  680,  681. 

not  liable  for  goods  in  the  personal  custody  of  the  owner,  650,  672,  674. 

acceptance  of  the  goods  by  the  consignee  before  reaching  their  destina- 
tion, effect  of,  674. 

failure  to  deliver,  when  excused,  635-689,  675-677. 
Where  a  third  party  claims  the  goods,  621,  677-680. 

delivery  to  the  true  owner  a  good  defence  to  an  action  brought  by  the 
consignor  having  no  right,  678. 

remedy  in  equity,  578,  621,  679. 
Compensation,  648, 649,  680. 
Lien,  and  Agency  of,  and  responsibility  beyond  his  own  route,  680-690. 

right  of  lien,  681. 

abandonment  of,  681,  n.  (a). 

liability  of,  while  holding  goods  on  the  ground  of,  681. 

when  he  receives  the  goods  from  one  not  the  owner  or  his  agent,  682. 

when  the  carrier  is  liable  only  as  factor,  684,  685. 

liable  for  the  acts  of  agents,  685,  686,  699. 

of  partners,  699,  700. 

when  liable  for  the  safe  transportation  of  goods  beyond  the  terminus 
of  his  route,  686-690. 
Common  carriers  of  passengers,  690-702. 

liability  of,  how  measured,  690-695. 

for  gratuitous  passengers,  691-695. 
for  the  carriage  of  slaves,  692,  n.  (m). 

duty  of,  to  notify  passengers  of  peculiar  dangers,  692,  n.  (m). 

burden  of  proof  on,  to  disprove  negligence  in  case  of  loss,  695. 

duty  of,  to  receive  passengers,  696. 
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CARRIERS,  COMMON,  continued. 

excuses  of,  for  not  receiving,  696,  n.  (p). 

duty  of,  as  to  speed,  treatment  of  passengers,  providing  suitable  means 

of  transport,  and  proper  servants,  697-700. 
liability  of,  for  injuries  to  strangers,  700. 
in  cases  of  collision,  701,  702. 

when  the  negligence  of  the  injured  party  is  a  good  defence, 
700-702. 
liability  by  express  contract,  703-707. 
Of  special  agreements  and  notices^  689,  703-718. 
whether  they  may  qualify  their  common  law  liability,  703. 

by  express  contract,  708-707. 
by  notice,  707-712. 
how  far  they  may  limit  their  liability  by  notice,  709-717. 
liability  of,  in  case  of  negligence  notwithstanding  notice,  713-718,  n.  (A). 
whether  the  notice  dispenses  with  a  special  inquiiy,  717,  718. 
what  is  sufficient  notice,  719,  n.  (t). 
0/ Fraud,  719-722.* 
liability  of,  how  affected  by  the  fraud  of  the  owner,  719. 

for  baggage  of  passengers,  to  what  articles  it  extends,  673, 
720,  721,  722. 
testimony  of  the  passenger,  admissible  to  prove  the  contents  of  his  trank, 
to  what  extenj^  721,  722. 
CARRIERS,  PRIVATE, 

persons  liable  as  such,  633,  639,  n.  (r). 
special  property  of,  in  the  chattel,  633. 
liability  of,  how  measured,  633. 
how  affected  by  special  contract,  634. 
not  bound  to  receive  goods,  648. 
CAVEAT  EMPTOR, 

rule  of,  when  applied,  460. 

exceptions  to,  461, 465-470. 
CHECKS  OF  A  BANK, 

(See  Bank  Checks.) 
CHILD, 

(See  Infants.) 
CHOSES  IN  ACTION, 

assignments  of,  192-202. 
rights  of  the  assignee  of,  192,  193. 
what  may  be  assigned,  194,  196. 
manner  of  assignment  of,  197. 
equitable  defences  to,  197. 

of  a  married  woman,  how  reduced  into  possession  by  her  husband, 
284-286. 

(See  Assignment  and  Novation.) 
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CO-CONTRACTORS, 

contribution  between,  82,  SS. 
COHABITATION, 

how  it  affects  the  husband's  liabilities  for  contracts  of  his  wife,  and  neces- 
saries furnished  to  her,  286-306. 
COLLATERAL  SECURITY, 

bills  and  notes  when  negotiated  as  such,  whether  open  to  equitable  de- 
fences, 216. 
liability  of  the  holder  of  bond  and  notes,  as  such,  591,  n.  (u). 
COAmiSSIONS, 

factor's  right  to,  when  complete,  84. 
his  lien  for,  84. 

may  pledge  to  the  amount  of  his  lien  for^SO. 
COMMODATUM, 

liability  of  borrower,  590. 
COMMUNITY, 

of  property  in  Louisiana,  -306,  note. 
COMPANIES, 

(See  Joint-Stock  Cohpanii».) 
COMPOUND  INTEREST, 

{See  Intebbst.) 
COMPROMISE, 

of  suits  or  claims,  a  valid  coasideration,  363,  364. 
CONCEALMENTS, 

of  agent,  how  they  affect  the  principal,  52. 
of  partner,  how  they  affect  the  firm,  160,  n.  (k). 
by  the  owner  of  goods,  how  they  affect  the  liability  of  a  common  carrier, 
719. 
CONDITIONAL  SALES,  449-551. 
CONSIDERATION, 

not  included  in  the  definition  of  a  contract,  5,  6,  7. 
Necessity  for^  353-356. 

in  the  civil  law,  353,  355.  < 

in  the  continental  law,  354,  355. 
in  the  conmion  law,  354,  355. 
of  contracts  under  seal  or  specialties,  354,  355. 
of  written  contracts,  355,  356. 
when  expressed,  no  other  can  be  proved,  355,  956. 
Kinds  of,  356-361. 
good,  357. 
valuable,  357. 
equitable,  357. 
moral,  358-361. 
Adequacy  of  361-363,  414. 
valid  considerations  classified,  863-879. 
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CONSIDERATION,  continued. 

Prevention  of  litigation,  863-365. 

submissions  to  arbitratioD,  363,  376. 

compromise  of  a  right  of  action,  364, 865. 
Forbearance  of  a  suit  at  law  or  in  equity ,  366-369. 

must  not  be  of  a  wholly  unfounded  claim,  366. 

time  of,  867. 

not  a  consideration  unless  there  is  a  party  liable  to  suit,  868. 

waiver  of  a  right  of  action,  369. 

incurring  liability  to,  369, 
Assignment  ofdebty  370. 
Work  and  service,  370,  371. 

when  gratuitous,  8 71,  580,  n.  (i). 
Trust  and  conjidence,  372. 

liability  of  a  gratuitous  bailee,  872,  n.  (d). 
Promise  for  a  promise,  373-376. 

not  a  consideration,  without  mutuality,  874-876. 

except  between  infants  and  persons  of  full  age,  276,  277, 876. 
Subscription  and  contribution,  877-379. 

to  the  stock  of  incorporated  companies,  877. 

for  charitable  purposes,  878,  879. 
Of  consideration  void  in  part,  879. 
Illegality  of  consideration,  865,  880-882. 

distinction  between  partial  illegality  of  consideration  and  partial  ille- 
gality of  promise,  880. 

distinction  between  illegality  by  statute  and  illegality  by  common  law, 
381. 

what  constitutes  illegality  by  statute,  882. 
Impossible  considerations,  382-386. 

the  impossibility  must  be  natural,  not  merely  personal  to  the  promisor, 
383-885. 
Failure  of  consideration,  886-888." 
•  total  failure,  386. 

partial,  386-388. 

when  divisible,  386,  387. 
Rights  of  a  stranger  to  the  consideration,  889-391. 

by  the  ancient  rule  of  the  common  law,  when  secured,  888j  389. 

by  the  prevailing  rule  in  this  country,  890. 

in  contracts  under  seal,  the  action  must  be  brought  in  the  name  of  the 
party  to,  391. 
The  time  of  the  consideration,  391-398. 

concurrent,  391. 

executory,  891. 

executed,  founded  on  previous  request,  express  or  implied,  891,  892. 

previous  request,  when  implied,  392-396. 
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CONSIDERATION,  continued. 

when  required  to  be  stated  in  declaration,  395,  n.  (z), 

liability  of  promisor  not  extended  by  express  promise,  when  his  previous 

request  and  subsequent  promise  are  both  implied  by  law,  895,  396. 
consideration  of  a  guaranty,  SG6,  n.  (6),  375,  496. 
of  contracts  of  novation,  189, 190. 
,      of  negotiable  paper  presumed,  206,  211. 
when  inquirable  into,  211,  215. 
entircness  of  the  consideration,  how  it  affects  the  joinder  or  severance 
of  parties,  15-20. 
CONSTRUCTION, '  . 

of  warranties,  459. 
of  guaranties,  495. 
CONTINGENCY, 

how  it  afi'ects  contracts  otherwise  within  the  Statute  of  Frauds,  529. 
CONTRACTS, 

Extent  and  scope  of  the  law  o/*,  3, 4. 
how  expressed  and  enforced,  4,  5. 
Definition  q/",  5,  6. 
consideration  not  involved  in,  6. 
by  what  terms  described,  6,  7. 
when  complete,  399,  408.    • 
Division  of,  7. 
into  contifcts  by  specialty,  7. 
and  simple  contracts,  7.  •  • 

distinction  between  verbal  and  written,  between  written  and  parol,  not 
sound,  7. 
Essentials  of,  8. 
parlies  to,  9-349. 
joint  parties^  11-37. 
agents,  38-77. 
factors  and  hrokersy  78-85. 
servants,  86-93. 
attomeySj  94-99. 
trustees,  100-106. 

executors  and  administrators,  107-112. 
guardians,  113-116. 
corporations,  117-120. 
joint'Stock  companies,  121-123. 
partners  or  partnership,  124-186. 
new  parties  by  novation,  1 8  7-1 9 1 . 
assignment,  192-201. 
•  indorsement,  202-241. 

infants,  242-282. 
married  women,  283-306. 
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CONTRACTS,  continued. 

bankrupts  and  insolvents^  307-309, 

non  compotes  mentisj  310-314. 

apendthrijfts,  314,  315. 

seameuj  316-318. 

persons  under  duress,  319-322. 

aliens,  323-325. 

slaves,  326-347. 

outlaws,  348,  349. 

attainted,  348,  349. 

excommunicated,  348,  349. 

consideration  of,  353-398. 

assent  of  the  parties  to,  399-408. 

subject-matter  of  contracts,  409-722. 

real  property,  purchase  and  sale  df,  414^20. 
hiring  of,  421-434. 

personal  property,  sale  of,  435-455. 

icarranty,  456-475. 

stoppage  in  transitu,  476-490. 

hiring  of  chattels,  491,  492. 

guaranty  or  suretyship,  493-517. 

hiring  of  persons,  518-536. 

contracts  for  service  generally,  637-542. 

marriage,  543,  568. 

bailment,  569-722.  * 

made  uuder  duress,  void,  319. 
CONTRIBUTION, 

when  and  on  wliat  principle  enforced,  32-34. 

by  a  surety  against  the  representatives  of  a  deceased  co-earefy,  82,  n. 

by  surety  against  a  co-surety  for  costs  of  defending  suit,  S3,  n.  (/). 
fixed  and  positive  obligation  to  pay,  necessary  to,  33. 
how  the  claim  for,  b  presented  and  adjusted,  34,  35. 
contract  of,  is  a  several  contract,  35. 

dates  from  the  time  when  the  relation  was  entered  into,  35. 
when  the  right  to,  begins,  36. 
none  between  wrong-doers,  36. 

except  where  the  act  is  of  a  doubtful  chac^ 
acter  and  done  bondjifle,  36. 
controlled  by  circumstances,  showing  a  different  understanding,  37. 
indorsers  of  acconmiodation  paper  not  entitled  to,  216. 
CORPORATIONS, 

in  law,  persons,  117. 

and  citizens  of  the  States  where  incorporated  and  doing  business, 
117,  n.  (to). 
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CORPORATIONS,  continued. 

how  authority  to  act  for  them  may  be  gtven,  117. 

how  it  must  be  executed,  118-120. 

seal  of  the  agent  of,  not  the  seal  of,  94,  n.  (/). 

may  employ  their  members  as  agents,  120. 

and  such  members  may  be  agents  for  the  other  contracting  party,  120. 

may  be  liable  on  contracts  entered  into  in  a  manner  not  prescribed  in 
the  charter,  120. 

but  not  when  the  contracts  themselves  exceed  their  powers,  120. 

what  constitutes  a  corporate  act,  120. 

when  affected  with  notice,  66. 
CO-SURETIES, 

contribution  between,  82. 

representatives  of  deceased,  liable  for,  82,  n.  (e). 
COUPONS, 

attached  to  rulroad  bonds,  negotiable,  240. 
COVENANT, 

use  of  the  term,  6. 

action  on,  whether  joii\t  or  several, 

(See  Joint  Pabtiss.) 

not  to  sue,  28,  514. 

annexed  to  land,  109, 199-201. 

infant  not  liable  on,  by  common  law,  262. 
CREDU, 

agent  to  sell,*  cannot  give,  without  special  authority,  50. 
CROPS, 

(See  AwAT-oomo  Cbops.) 

D. 

DAMAGES, 

in  an  action  by  principal  agzunst  agent,  74. 
for  non-payment  of  bills  of  exchange,  238. 
in  an  action  for  freedom,  882. 
common  law  remedy  by  means  of  giving,  412. 
for  breach  of  contract  to  marry,  551-558. 
in  an  action  on  the  warranty  of  chattels,  474,  n.  (d). 
release  of,  26. 
DEATH, 

of  co-surety,  whether  it  relieves  his  estate  from  liability  for  contribution, 

82,  n.  (e). 
of  principal  revues  agent's  authority,  61. 
contract,  when  determined  by,  110,  111. 
of  partner  dissolves  the  partnership,  172, 178. 
of  assignor  of  a  chose  in  action  does  not  defeat  the  assignment,  196» 
VOL.  I.  65 
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DEATH,  continued, 

of  a  party  bound  to  give  notice  of  non*payment  of  bill  or  note,  excuses 
want  of  notice,  232. 
DEED, 

of  agents  to  bind  the  principal  must  be  authorized  by  an  inBtroment 
under  seal,  47,  94. 

execution  of,  by  agent  or  attorney,  48,  D5,  96. 

of  the  agent  of  a  corporation,  when  binding  on,  94,  n,  (/),  118,  119. 

of  partner,  when  binding  on  the  firm,  94,  n.  (/). 

of  real  estate  to  partners,  12G,  127. 

power  of  infant  to  make  or  ratify,  243,  269,  n,  (y),  271. 

comsideration  of,  implied  by  the  seal,  354. 

proved  and  varied  by  parol  evidence,  355,  356. 

conveyances  of  veal  estate  made  by,  414. 

contracts  by,  to  marry,  544. 
DEL  CREDERE  COMMISSION, 

liability- of  factor  under,  78,  81. 

whether  the  guaranty  must  be  in  writing,  78,  5€(X 
DELECTUS  PERSONARUM,  181. 
DELIVERY, 

of  chattels^  442-448. 

{See  Sale.) 

stoppage  in  transitu^  when,  defeated  by,  482-487. 

by  a  depositary  of  the  deposit,  577. 

to  a  conunon  carrier,  650-652. 

notice  of,  654,  669. 

to  what  persons  renders  the  carrier  liable,  650^  651,.  655-657. 

by  a  common  carrier,  658. 

what  constitutes,  658-661. 

how  affected  by  usage,  660,  661,  671. 

delay  in,  when  excused,  659,  660. 

by  railroad  carriers,  663,  664,  671. 

by  carriers  by  water,  665-670, 

by  bailee,  when  the  ownership  is  in  dispute,  577^  578,  621,  677- 
680. 
DEMAND, 

notes  payable  on,  incidents  of|  277-221. 

of  bills  and  notes,  of  whom,  when,  and  where  to  be  made,  228. 

of  debt  l^  pledgee  before  sale  of  the  pledge,  595-600. 
DEPOSITUM, 

bailee's  liability  for,  measure  of,  572-577. 

delivery  of,  by  bailee,  577,  578. 
property  of  bailee  in,,  nature  of,  578. 
who  are  chargeable  as  depositaries,  579. 
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DESERTION, 

by  husband,  rights  of  wife  upon,  by  statute,  in  the  different  states  of 
U.  S.,  -806,  note. 
DISSOLUTION, 

of  partnership,  170-178. 

hy  assignment  of  a  partner^s  interest,  170,  171. 
by  death,  172,  178. 
by  civil  incapacity,  1 72,  1 78, 
by  insanity,  172,  178. 
by  a  court  of  equity,  172,  173. 
by  bankruptcy  and  insolrency,  1 78, 
by  war,  1 78. 
DIVORCE, 

for  what  causes  granted,  566. 
rights  of  the  parties  to,  how  affected  by,  566,  567. 
DORMANT  PARTNER, 

liability  of,  48,  n.  (a),  142. 

when  discovered  after  an  unsatisfied  judgment  against  osten- 
sible partner,  12,  n.  (f), 
notice  of  his  withdrawal  not  necessary,  144,  n.  (j). 
respectare  rights  of  his  private  and  the  partnership  creditors,  175. 
.  DOWER, 

in  the  real  estate  of  partnership,  128. 

by  statutory  provision  in  the  different  States  of  U.  S.,  -806,  note. 
DRUNKENNESS, 

contracts  made  during,  811. 
discharge  of  a  servant  on  account  of,  521,  n.  (ib). 
DURESS, 

contracts  made  under,  void,  819-822. 

what  constitutes,  819-322. 

by  violence  or  imprisonment,  819. 

by  threats  of  violence  or  imprisonment,  820,  821. 

of  one's  property,  820,  321,  n.  (e). 

contracts  made  under,  voidable,  and  may  be  ratified,  823. 

money  paid  under,  reooverable,  822. 


E. 

EMANCIPATION, 

of  slaves,  842-845. 
ENEMIES, 

alien,  cannot  be  partners,  178. 
EQUITABLE  DEFENCES, 

to  a  chose  in  action  in  the  hands  of  an  assignee,  198. 

to  a  negotiable  bill  or  note  after  maturity,  218,  214,  217, 
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EQUITY, 

contribution,  when  enforced  bj,  82-S4,  and  notes. 

sales  by  an  agent  to  himself,  and  purchases  of  himself  avoided  by  cooit 

of,  75. 
resort  to,  when  necessary  to  recover  a  legacy,  107,  n.  (A), 
remedy  of  partners  in,  189, 140. 

dissolution  of  a  partnership,  decreed  by  court  of,  172, 178. 
application  by  court  of,  of  partnership  funds  to  pay  joint  and  separate 

debts,  174-180. 
governed  by  the  last  settled  account  between  partners,  178. 
rights  of  the  assignee  of  a  chose  in  action  in,  198. 
remedy  of  bailee  in,  when  the  ownership  of  the  thing  bailed  is  di^mted, 

578,  621,  679. 
origin  and  jurisdiction  of  courts  of,  418. 

specific  performance  of  a  contract  to  convey  real  estate  enforced  in, 
414. 
EVIDENCE, 

parol,  not  admissible  to  qualify  a  general  release,  162,  n.  («). 

what,  admissible  to  prove  freedom  or  slavery,  829-882. 

to  prove  incapacity  to  contract,  811,  n.  (n),  818. 

what,  admissible  to  prove  consideration  of  a  written  contract,  855,  856. 

of  contract  to  marry,  545. 

of  marriage,  559. 

presumption  of  negligence  of  the  common  carrier  in  case  of  injury  to  a 

passenger,  695. 
testimony  of  the  passenger  admissible  to  prove  the  amount  of  his  bag- 
gage when  lost  by  the  common  carrier,  722. 
EXCHANGE, 

rates  of,  included  in  the  damages  of  holder  of  bilb  of  exchange,  288, 
289. 
EXCOMMUNICATION,  849. 
EXCOMMUNICATED  PERSONS,  849. 
EXECUTORS  AND  ADMINISTRATORS, 
how  they  act,  107. 
extent  of  their  liability,  107. 

how  assets  in  their  hands  may  be  reached  by  legatees,  107. 
when  personally  liable  on  their  promises  as  such,  108. 

on  awards,  108, 109. 
.  rights  of  action  of,  and  against,  109-111. 
doctrine  of  a  continuing  breach,  109. 

on  what  contracts  of  deceased  they  may  sue  and  be  sued,  110,  111. 
when  their  rights  begin.  111. 
death  and  survivorship  of,  112. 
executor  de  son  torty  112. 
may  indorse  the  note  of  the  testator,  205. 
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EXECUTORS  AND  ADMINISTRATORS,  continued. 

action  for  breach  of  contract  to  marry  does  not  survive  to,  552. 

of  co-surety,  whether  liable  for  contribution,  82,  n.  (e). 

of  a  joint  party,  liability  of,  80,  31. 

of  a  deceased  partner  whose  interest  is  continued  in  the  firm,  178, 
n.  (a). 

statutory  provisions  in  the  United  States  as  to  administration  upon  prop- 
erty of  deceased  husband  or  wife,  -^06,  note. 


F. 

FACTOR, 

cannot  delegate  his  authority,  71,  and  n.  (9). 
his  duty  and  power  to  insure,  73,  n.  (2),  80. 
the  authority  of,  when  irrevocable,  58,  (A), 
when  a  common  carrier  is  liable  as  such,  084. 

(See  Factors  and  Brokers.) 
FACTORS  AND  BROKERS, 

Who  is  a  factor  and  xoho  a  broker  j  78. 
Of  factors  under  a  commission,  78,  81,  500. 
whether  they  are  liable  as  principals  or  sureties,  78. 
whether  their  contract  is  witiiin  Statute  of  Frauds,  79,  500. 
Of  the  duties  and  rights  of  factors  and  brokers,  79-85. 
power  to  pledge  the  goods  of  the  principal,  79,  80. 
cannot  barter,  80,  n.  (y). 

bound  to  follow  instructions  and  conform  to  the  usages  of  trade,  80. 
not  bound  to  insure,  80. 

may  bind  the  principal  by  acts  within  the  scope  of  the  agency,  81. 
how  the  principal  may  dispose  of  goods  sent  to  him  by  the  factor  with- 
out authority,  81. 
may  be  personally  liable  to  principal  when  acting  without  del  credere 

commission,  if  himself  in  default,  or  negligent,  81. 
the  respective  liabilities  of  foreign  and  domestic  factors,  and  of  their 

principals,  81,  82. 
who  are  foreign  factors,  81,  82. 

States  of  the  Union  not  foreign  to  each  other,  S2,  n.  (n). 
conflicting  claims  of  principal  and  &ctor  against  purchasers,  83. 
factor  may  act  in  his  own  name,  but  broker  only  in  principal's,  84. 
factor  has  lien  but  broker  none,  84. 
general  rights  and  duties  of,  84,  85. 

authorit}*^  of,  not  revocable  when  coupled  with  an  interest,  85« 
FAILURE, 

of  consideration  total  and  partial,  886-388. 
FELON, 

cannot  be  a  partner,  172. 

65* 


\ 
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FEME  COVERT, 

(^See  Marribd  Women.) 
FERRY, 

liability  of  the  owner  of,  657. 
FERRYMEN, 

liable  as  common  carriers,  645. 
FIXTURES, 

rights  of  landlord  and  tenant  to,  430,  481. 

rights  of  purchaser  to,  609. 
FORBEARANCE, 

when  a  consideration,  S65-S70. 

by  creditor,  effect  of  on  a  guarantor's  liability,  512-514. 
FOREIGN  STATES, 

whether  our  States  are  such  as  regards  the  liabilities  of  principals  for 
factors,  82. 

or  as  to  protest  of  bills  of  exchange,  2S7,  n.  (a). 
FOREIGNERS, 

(See  Aliens.) 
FORWARDING  MERCHANTS, 

liabiUties  of,  618-621,  652,  653. 
FRAUD, 

of  agent,  liability  of  principal  for,  62,  63. 

of  a  partner,  liability  of  firm  for,  68,  n.  (q), 

of  agent,  unknown  to  the  principal,  vitiates  the  agent's  contract,  52. 

effect  of,  in  contract,  when  connected  with  inadequacy  of  consideration, 
862. 

effect  of,  in  contract,  when  specific  performance  b  sought  in  equity,  414. 

in  a  sale,  when  implied  by  the  possession  of  the  vendor,  442. 

in  a  mortgage,  when  implied  by  the  possession  of  the  mortgagor,  453, 
454. 

of  the  vendor  in  a  sale,  461,  463. 

of  creditor  on  the  surety,  497. 

contracts  in  fraud  of  marriage  settlements,  void,  555. 

marriage  obtained  by,  void,  564,  565. 

of  the  owner  of  goods,  effect  of,  on  the  liability  of  a  conunon  carrier,  719. 
FRAUDS,  STATUTE  OF, 

whether  it  requires  the  consideration  to  be  in  writing,  6. 

piHwf  of  a  contract,  how  affected  by,  7. 

whether  it  requires  the  agent's  authority  to  be  in  writing,  42,  43,  n.  (/). 

ratification  by  the  principal  of  an  agenfs  contract  within,  47. 

how  the  rights  of  an  undisclosed  principal  on  a  written  contract  made 
by  his  agent,  affected  by,  53. 

whether  the  guaranty  of  a  del  credere' faotor  is  required  by,  to  be  in  writ- 
ing, 78,  79,  500. 

contracts  of  service  within,  529. 
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FRAUDS,  STATUTE  OF,  continued, 

a  signing  not  essential  to  a  deed  since,  96,  n.  (gg)> 

agent  for  a  corporation  to  sign  the  memorandum  required  by,  who  may 
be,  120. 

when  the  partnership  agreement  must  be  in  writing,  ISl,  n.  (m). 

contracts  of  novation,  whether  within,  188,  n.  (t),  191. 

an  entire  promise,  partly  within,  void,  379. 

a  guaranty,  when  within,  497-500. 

contracts  to  marry,  when  within,  546,  547. 

promises  in  consideration  of  marriage  within,  554. 
FREEDOM, 

action  for,  828-838. 

(See  Slaves.) 

G. 
GIFTS, 

to  a  slave,  337-339. 
GOOD-WILL, 

whether  partnership  property,  130. 
GRACE, 

days  of,  what  are  and  how  counted,  230,  234. 
GUARDIANS, 

0/the  kinds  of  guardianSy  113,  313. 

considered  as  trustees,  113,  115. 

when  required  to  give  bonds,  113. 
Of  the  duty  and  power  of  a  guardian,  114-116. 

have  only  an  authority  and  not  an  interest,  114. 

power  of,  to  convert  the  ward's  property,  114. 

when  leave  of  court  must  be  obtained,  114,  115. 

duties,  rights,  and  liabilities  of,  115,  116. 

powers  of,  not  assignable,  196,  n.  (a). 

remedies  of  the  ward,  115. 

when  guardian  is  personally  liable,  116. 
GUESTS, 

who  are,  628-680. 

rights  of,  623-627,  631. 

negligence  of,  good  defence  by  an  innkeeper  for  a  loss  by,  625. 
GUARANTY, 

What  is  a  guaranty y  493-495. 

application  of  the  term,  493. 

not  negotiable,  493. 

how  construed,  495. 

rights  and  liabilities  of  guarantor,  495. 
Consideration  of  365,  n.  (6),  375,  496,  497. 

fraud  in,  497. 
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GUAEANTY,  continued. 

Whether  original  or  collateral,  494,  497-500. 

when  within  the  Statute  of  Frauds,  869,  n.  (f),  497,  498. 

entry  of,  in  seller's  books,  effect  of,  499. 

by  factor  under  a  del  credere  commisaon,  78,  500. 
Acceptance  of,  875,  401,  500-502. 
notice  of,  501,  502. 
Of  the  change  of  liability,  602-608. 

when  extinguished  by  extension  of  the  guarantor's  liability,  503,  504. 
'  by  payment  or  novation  of  the  debt,  505,  506. 

of  a  partnership  liability  extinguished  by  change  in  the  members  of  Uie 
firm,  506,  607. 

continuing  guaranty,  607, 508. 
How  affected  hy  indulgence  to  a  debtor,  509-514. 

delay  of  creditor  to  sue  when  requested  by  surety,  609-512. 

forbearance  by  creditor,  512,  518. 

creditor's  covenant  not  to  sue  for  a  limited  time,  5t4. 
Of  notice  to  the  guarantor,  514. 

guarantor  must  have  notice  of  debtor's  failure  to  pay,  514. 
Guaranty  by  one  in  office,  515. 
Revocation  of  guaranty,  516,  517. 

power  of  a  partner  to  bind  the  firm  by  a  guaranty  in  its  name,  161. 


H. 

HIRER  OF  CHATTELS, 

liability  of,  how  measured,  602,  60S. 
liability  of,  for  the  negligence  of  his  servants,  604,  605. 
for  theft  or  robbery,  606. 
for  slaves  employed,  603,  n.  (r),  608,  n.  (6). 
duty  of,  as  to  the  manner  of  using  the  chattel,  608. 

as  to  accounting  for  the  loss  of  the  chattel,  606. 
qualified  property-  of,  in  the  chattel,  609. 
qualified  property  of,  when  terminated,  608,  609. 
HIRING  OF  CHATTELS,  491,  492. 

(See  Bailment,  and  Hirer  op  Chattels.) 
HIRING  OF  PERSONS,  618-536. 
Servants,  518-532. 
proof  of  term  of  service,  how  affected  by  the  specified  periods  of  pay- 
ment, 618,  519. 
liability  of  master  on  an  entire  contract  to  hire,  620,  621,  627. 
servant  on  an  entire  contract  to  serve,  622-527. 
how  affected  by  physical  inability,  524. 
infant  on  an  entire  contract  to  serve,  263,  n.  (/),  268,  528, 
n.  (0. 
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HIRING  OF  PERSONS,  continued. 

effect  of  misconduct  of  the  servant,  521,  n.  (k),  526. 

rescission  of  the  contract  by  mutual  consent,  526 
medical  attendance  on  servant,  master's  liability  for,  527. 
master  not  liable  for  accident  to  servant,  528. 

unless  he  exposes  the  servant,  527,  528. 
for  injury  by  one  servant  to  another,  528. 
testimonial  of  servant's  character,  master's  obligation  to  furnish,  529. 
^  mutuality  of  contracts  of  service,  529. 

contracts  for  service  within  the  statute  of  firauds  if  not  to  be  performed 

within  a  year,  529. 
hiring  presumed  from  service,  871,  580. 
I  whether  presumed  from  service  rendered  by  a  child  to  a  parent, 

630,  537,  n.  (u). 
rights  of  a  master  against  a  person  seducing  a  servant  from  his  employ, 

682. 
payment  for  service,  when  presumed,  682. 
Apprentices,  582-586. 
law  governing  the  relation  of,  how  it  arose,  582,  583. 
liability  of,  262,  277,  538. 
duty  of  master  towards,  588,  534. 
liability  of  parties  covenantang  for  good  behavior  of,  534. 
rights  of  master  against  persons  seducing  or  harboring,  635,  536. 
Service  generally,  contracts  for,  537-542. 
implied  promises  of  employer  and  employee,  687,  538. 
service  of  arbitrators,  588. 

attorneys,  538,  539. 
physicians,  539. 
employee's  claim  for  extra  work,  540-542. 
HIRING  OF  REAL  PROPERTY, 

(See  Real  Property,  Lease.) 
HOMESTEAD  EXEMPTION, 

by  statutory  provision  in  the  different  States  of  U.  S.,  -806,  note. 
HUSBAND, 

when  liable  for  his  wife's  acts  as  agent,  43,  287,  289,  804. 
cannot  sue  jointly  with  wife  for  assault  and  battery,  20. 

(See  Marriage.) 
HUSBAND  AND  WIFE, 

(See  Married  Women.) 

I. 

IDIOTS, 

(See  Nan  Compotes  Mentis^ 

ILLEGALITY, 

of  consideration,  865,  380,  882. 
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IMPOSSIBLE  CONSIDERATIONS,  882-885. 
INADEQUACY, 

of  consideration,  862,  368,  414. 
INDORSEE, 

before  maturity,  right  of,  218-217. 

after  maturity,  214-217.  1 

when  a  want  of  consideration  is  a  good  defence  in  an  action  by,  215. 

although  he^has  knowledge  of  defence  may  recover  under  innocent  prior 
party's  title,  218.  , 

of  a  note  payable  to  bearer  or  indorsed  in  blank,  218. 

of  a  forged  note  or  bill,  218. 

(See  IXDORSEMENT.      BiLLS  AND  NOTES.     IkdORSEB.) 

INDORSER, 

definition  of,  204,  205s 

of  a  blank  note,  205. 

the  executor  of  a  deceased  payee  may  be,  205. 

who  may  be,  206,  212. 

power  of,  to  restrict  the  indorsement,  212. 

when  want  of  conaderation  is  a  good  defence  in  an  action  agunst,  215, 

216. 
when  the  note  is  indorsed  in  part,  218. 
without  reconrse,  219. 
of  a  forged  bill  or  note,  220. 
presentment  for  acceptance  necessary  to  charge,  221. 

payment  necessary  to  charge,  228-227. 
of  whom,  when,  and  where,  the  demand  should  be  made,  227-280. 
notice  to,  of  non-payment,  281-286. 
when  discharged  by  delay,  285-287. 
of  a  bill  of  lading,  289. 

(See  Indorsement.    Bills  Ain>  Notes.) 
INDORSEMENT, 

0/ negotiable  bills  and  notes,  202-206. 
general  principles  and  advantages  of,  202-204. 
how  made,  204,  205. 
in  blank  and  in  full,  205. 

of  the  note  of  a  testator  may  be  made  by  his  executor,  205. 
liability  of  an  indorser  of  a  blank  note,  205,  206,  n.  (g), 
by  party  not  payee  or  indorsee,  effect  of,  206. 
an  agent's  authority  to  draw,  not  equivalent  to  an  authority  to  indorse^ 

48,  n.  (o). 
note  payable  to  bearer,  how  transferred,  205,  206. 
presumption  in  £ivor  of  the  holder's  title,  206. 
when  party  putting  his  name  on  back  of  a  note  is  maker,  when  indorser, 

when  guarantor,  206. 

(See  Bills  and  Notes.) 
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INDORSEMENT,  continued. 

Of  the  essentials  of  negoliatle  hUls  and  notes,  206-211. 
may  be  payable  to  the  maker's  own  order,  206,  207. 
may  by  statute  be  under  seal,  207. 
should  be  signed  by  the  maker  at  the  bottom,  208. 
must  contain  words  importing  a  promise  to  pay,  209,  n.  (/). 
must  be  payable  in  money,  209. 
not  dependent  on  a  contingency,  210. 
consideration  of,  presumed,  211. 
parties  to,  211. 
Of  indorsement,  211,  212. 
when  it  passes  the  property  in  a  bill  or  note,  212. 
who  may  indorse,  212. 

when  the  negotiability  may  be  restrained,  212. 
when  party  aware  of  defence  by  maker  against  payee,  may  recover  on 

the  strength  of  intermediate  innocent  holder's  title,  218. 
Of  indorsement  after  maturity,  213-216. 
respective  rights  of  holders  and  makers  before  maturity,  218. 
right  of  party  taking  under  suspicious  circumstances,  213,  214. 
equities  between  original  parties  opened  when  transferred  after  maturity, 

214. 
only  equities  arising  from  note  itself  let  in,  215. 
consideration  of  bills  and  notes  when  inquirable  into,  215. 
when  the  notes  are  accommodation  notes,  216. 
whether  a  preexisting  debt  is  a  sufficient  consideration  for  a  transfer,  so 

as  to  shut  out  equitable  defences,  216. 
Notes  on  demand,  217-221. 

not  entitled  to  days  of  grace,  229. 

when  overdue,  217. 

when  bank  checks  are  overdue,  217,  218. 

negotiability  of  bills  ceases  on  payment,  218. 

indorsement  in  part,  effect  of,  218. 

liability  of  the  holder  transferring  a  forged  note  payable  to  bearer,  218. 

general  liability  of  indorser,  how  avoided,  219. 

such  liability  strictly  conditional,  219.« 

liability  of  parties  when  the  names  of  previous  parties  were  forged,  219, 

220. 
effect  of  payment  in  forged  bills  or  the  bills  of  an  insolvent  bank,  220, 

221. 
Of  presentment  for  acceptance,  221,  222. 
by  whom,  to  whom,  and  at  what  time,  to  be  made,  221,  222. 
in  case  of  non-acceptance,  when  presentment  must  be  made  to  another, 

887.      , 
bills  payable  a  certain  time  after  sight  or  after  date,  when  to  be  pre- 

sented,  221. 
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to  be  made  daring  proper  hours,  221,  228. 
what  amounts  to  an  acceptance,  222. 
0/ presentment  for  parent,  223-228. 
why  necessary  to  hold  the  indorsers,  228. 
when  to  be  made,  223,  224. 
excuses  for  neglect  of,  224,  226. 
where  to  be  made  when  the  bill  or  note  is  payable  at  a  pardcular  place 

specified,  226,  227,  228. 
Oftchom,  and  when,  and  where  the  demand  should  he  made,  228-231. 
when  to  be  made,  228,  229. 

effect  of  usage  in  regulating  demand  and  notice,  228,  229. 
days  of  grace )  what  are,  and  what  bills  and  notes  are  entitled  to,  229, 230. 
how  demand  should  be  made,  and  notice  given  when  the  bill  is  drawn  in 

one  country  and  payable  in  another,  230. 
0/ notice  of  non-payment,  231-236. 
waiver  of,  231,  232,  233. 
excuses  for  neglect  of,  232. 

when,  how,  and  by  whom  it  may  be  given,  238,  234,  235. 
agent  of  holder  treated  as  a  holder  fi>r  purpose  of  giving,  234. 
party  giving  must  be  himself  holder,  or  indorser  fixed,  235,  236. 
when  Sundays  and  holidays  are  excluded  in  the  computation  of  the 

proper  time,  234. 
purpose  of  the  notice,  and  its  form,  234,  235. 
if  party  giving  notice  does  not  know  the  truth  of  it,  235,  n.  Q). 
indorser  discharged  by  the  binding  promise  of  the  holder  to  dischaige 

or  delay  suit  against  the  maker  or  acceptor,  235,  236. 
whether  this  rule  operates  in  the  case  of  voluntary  assignments  in  insol- 
vency of  the  maker's  or  acceptor's  efiects,  236. 
Of  protest,  237,  238. 
required  of  foreign  bills,  237. 

notary's  certificate  not  evidence  of,  in  cases  of  inland  bills,  237. 
what  are  foreign  bills,  237,  n.  (a), 
acceptance  supra  protest,  rights  and  liabilities  of  person  making  it,  237, 

238.  • 

Of  damages  for  non-payment  of  hills,  238. 
Bills  of  lading,  quasi  negotiable,  239. 

stoppage  in  transitu,  when  defeated  by  indorsement  of,  487-489. 
what  amounts  to  such  indorsement,  239. 
Of  property  passing  with  the  possession,  239,  240,  241. 
what  instruments  entitled  to  the  privileges  of  negotiable  bills  and  notes, 

240. 
whether  bonds  in  blank  are  so  or  not,  240.  • 

State  bonds,  railroad  bonds,  certificates  of  stock  in  a  corporation,  240, 

n.  (o). 
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respective  rights  of  holder  and  maker  of  lost  bills  and  notes,  240)  241. 

indorsement  of  a  writ  by  an  attorney,  09,  n.  (u). 
INFANTS, 

Incapacity  o/*,  to  contract,  242-246. 

why  allowed  by  the  law,  242. 

who  are  infants,  242. 

when  a  person  becomes  of  age,  248. 

defence  of  incapacity  waived  by  a  new  promise  after  the  disability  is 
removed,  242,  n.  («),  360. 

contracts  of,  when  held  void,  243,  244. 

when  voidable,  how  confirmed,  243. 
for  necessaries,  binding,  244. 

cannot  borrow  money,  246. 

what  are  necessaries,  and  how  detennined,  245,  246;  259,  260. 

if  father  has  given  son  his  time,  and  published  that  he  will  not  be  liable 
for  him,  250,  n.  (/>). 
Of  the  obligations  of  parents  in  respect  to  infant  children,  247-260. 

whether  the  father  is  legally  liable  for  the  contracts  of  his  minor  chil- 
dren for  necessaries,  247-253. 

rules  determining  his  liability,  253. 

when  a  stranger  may  recover  of  parent  for  necessaries  furnished  to  his 
child,  250,  n.  (;>),  254,  892,  n.  (y). 

whether  the  child's  property  can  be  applied  to  its  own  support  when  the 
father  is  able,  256. 

whether  the  mother  is  bound  to  support  her  children,  the  father  being 
dead,  256. 

husband  not  bound  to  support  the  children  of  his  wife  by  a  former  hus- 
band, 257. 

when  not  presumed  liable  to  them  for  their  services,  257. 

right  of  the  parent  to  tfie  earnings  of  the  child,  how  abandoned,  257, 
258. 

whether  the  parent's  liability  for  the  child's  necessaries  ceases  on  his 
relinquishing  all  right  to  his  services,  258. 

common  law  liability  of  parent  ceases  on  his  becoming  of  age,  259. 

statute  liability  q£  parents  for  indigent  adult  children,  and  of  children 
for  indigent  parents,  259,  260. 

liability  of  persons  representing  an  infant  in  a  partnership,  124,  125. 
Voidable  contracts  for  necessaries,  260-263.    , 

contracts  of  an  infant  for  necessaries  inquirable  into,  260. 

only  hable  for  their  fair  value,  260. 

cannot  bind  himself  by  his  contracts  in  trade,  261,  262. 

whether  liable  on  his  covenants  as  an  apprentice,  262,  533. 

may  avoid  his  contracts  of  service,  262,  n.  («). 

cannot  avoid  contracts  to  do  what  he  is  legally  bound  to  do,  262. 
VOL.  I.  66 
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infant  T?ife  cannot  bar  her  right  to  dower,  26S. 
0/  the  torts  of  an  in/ant,  263-268. 
liable  for  frauds  and  other  torts,  268,  264. 
liable  for  falsely  representing  himself  to  be  an  adult,  whereby  others 

are  induced  to  contract  with  him,  264,  265. 
whether  goods  sold  to  him,  still  remaining  in  his  possession,  for  which  he 

refuses  payment,  may  be  reclaimed  by  the  vendor,  266,  267. 
if  he  has  received  goods  and  paid  for  them,  he  cannot  recover  the  money 
without  returning  the  goods,  267. 
0/  the  effect  of  an  infant's  avoidance  of  his  contract^  268,  269. 
respective  rights  of  an  adult  and  an  infant  in  a  contract,  when  the  prop- 
erty bought  or  sold  remains  in  the  possession  of  either  party,  268. 
whether  an  infant  can  recover  for  the  work  done  on  an  entire  contract 

which  he  rescinds,  263,  n.  (/),  268,  523,  n.  (I). 
when  he  may  disaffirm  a  contract,  243,  268-274,  279. 
Of  ratification^  269-276,  360. 

what  contracts  of  an  infant  are  subject  to,  243,  244,  261,  n.  (^),  274. 
.  what  amounts  to,  268,  269-271,  809,  nr  (/). 
whether  a  sealed  instrument  may  be  ratified  by  parol,  269,  n.  (^),  272. 
mere  neglect  to  disaffirm,  with  other  facts,  may  be  equivalent  to,  271. 
mere  acquiescence  in  conveyances  of  real  estate  is  not,  271,  273. 
disaffirmance  by  a  new  conveyance,  273. 
mere  acquiescence  in  purchases  confirms  them,  278,  n.  (t). 
Who  may  take  advantage  of  an  infant's  disability ^  276-277,  644,  545. 
Of  the  mamage  settlements  of  an  infant,  277,  278. 

Infant's  liability  with  respect  to  fixed  property  acquired  by  his  contract,  27&- 
282. 
liable  for  burdens  attached  to  property  devolved  on  him  by  marriage  or 

descent,  279. 
may  disaffirm  leases  to  him  during  his  minority,  279. 
may  on  reaching  majority  disaffirm  that  disaffirmance,  279. 
not  liable  as  other  persons  on  contracts  which  ^owe  their  validity  to 

statutes,  281. 
plea  of  infancy,  282. 

rights  of  surety  for,  on  contracts  for  necessaries,  494. 
contracts  of,  to  work  for  a  time  certain,  263,  n.  (/),  268,  523,  n-  (I). 
contract  of,  to  marry,  276,  544,  545. 
contracts  of  marriage,  563,  564. 
INNKEEPERS,  623-632. 

persons  liable  as  such,  623. 
infants  not  responsible  as,  263. 
liability  of,  how  measured,  624,  625. 

when  discharged  by  the  conduct  of  the  guest,  626,  627. 
distinguished  from  that  of  boarding-house  keepers,  628,  and  n.  (h). 
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dut7  of,  to  receive  guests,  627. 

to  admit  drivers  of  public  coaches,  627. 
persons  entitled  to  the  legal  rights  of  guests,  628-630. 
when  goods  are  within  the  custody  of,  626,  627,  681. 
lien  of,  632. 
INSANE  PERSONS, 

XSee  NoN  Compotes  Mentis.) 
INSOLVENCY, 

of  vendee  in  cases  of  stoppage  in  tranntu^  476-478. 
voluntary  assignments  of  a  maker  of  a  note  in,  effect  of,  on  the  liability 
of  indorsers,  236,  237. 

(See  Bankrupts  and  Insolvents.) 
INSURANCE, 

agent  to  subscribe  policies,  how  his  authority  is  implied,  43. 
on  life  of  husband  for  benefit  of  wife,  statutory  provisions  in  U.  S.  as  to, 
-306,  note. 
INTEREST, 

when  agent  is  chargeable  with,  on  balance  in  his  hands,  77. 
when  a  trustee  is  chargeable  with  simple  or  compound,  103, 115. 
when  a  guardian,  115.  * 

authority  coupled  with,  not  revocable,  61,  62,  85. 

cannot  be  executed  by  an  in&nt,  94,  n.  («).  * 

J. 

JOINT  PARTIES, 

Whether  parties  are  joint  or  several,  1 1-21. 
presumption  of  law  as  to,  11. 

as  to  liabiliti/,  dependent  on  the  terms  of  the  contract,  11. 
when  both  joint  and  several,  12. 

treated  either  as  joint  as  to  all  of  the  obligors,  or  as  sev- 
eral as  to  all,  12. 
cases  of  joint  liability,  of  several  liability,  and  of  joint  and 

several  liability,  classified,  11,  n.  (0.  . 
unsatisfied  judgment  against  a  debtor,  when  a  bar  to  an 
action  against  his  co-debtor,  12,  n.  (f), 
as  to  right,  not  rendered  several  by  merely  designating  the  share  of  each, 
without  distinct  promises  to  each,  12,  18. 
either  joint  as  to  all  of  the  obligees,  or  several  as  to  all,  13. 
must  all  join  in  a  suit  on  a  contract,  joint  and  several  in  its 

terms,  to  enforce  a  benefit  accruing  to  only  one,  13,  14. 
in  general  joint,  when  their  interest  in  the  contract  is  joint, 

and  several  when  that  interest  is  several,  14. 
what  such  interest  is,  14. 
not  joint  or  several  as  to  the  same  covenant,  at  the  option  of 
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the  covenantees,  but  must  sue  jointly  if  they  can,  14,  and  n.  (q). 
whether  an  obligation  or  right  is  joint  or  several,  bj  what  rules  to  be 

determined,  14-20. 
dependent  particularly  on  the  entirehess  of  the  consideration,  14-20. 
obligations  and  rights  belonging  to  each  class  may  co-exist,  20. 
rule  in  cases  of  contracts  applied  to  injuries  received,  20. 
cases  classified  where  it  was  held  that 

a  joint  action  was  properly  brought,  20-22, 

n.  (c). 
a  several  action  should  have  been  joint,  22, 

28,  n.  (c). 
a  several  action  was  properly  brought,  23- 

25,  n.  (c). 

a  joint  action  should  have  been  several,  25, 

26,  n.  (c). 
Incidents  of  joinder ^  21-81. 

authority  of,  to  bind  each  other,  24. 

accord  by  one,  effect  of,  25. 
.  release  by  one,  effect  of,  26. 

release  of  one,  effeA  of,  27,  28. 

will  sometimes  be  only  a  covenant  not  to  sue  that  one,  28. 

same  rules  applied  in  cases  of  torts  as  in  contracts,  28. 

discharge  of  one  by  operation  of  law  does  not  discharge  otibers,  29. 

operation  of  release  to  one  may  be  restrained  by  its  terms,  29. 

accord  with  one  to  discharge  others  must  be  complete,  and  amount  to 
satisfaction,  29. 

notice  to  quit  by  one,  483. 

liability  of  joint  trustees  or  executors,  29,  30. 

liability  of  surviving  joint  party,  80,  81. 

liability  of  the  representatives  of  one  joint  party  to  the  other  and  to  the 
creditor,  30,  81. 

right  of  surviving  joint  obligee,  81. 
ContribxUion.hetxoeen^  81-87. 

when  and  on  what  principle  enforced,  82-34. 

by  a  surety  against  Ihe  representatives  of  a  deceased  co-surety,  82,  n. 

by  surety  against  co-surety  and  agtunst  principal  for  costs  of  defending 

suit,  88,  n.  (/). 
fixed  and  positive  obligation  to  pay,  necessary  to,  83. 
must  not  be  a  liability  as  co-partner,  84. 
how  the  claim  for,  is  presented  and  adjusted,  84. 
contract  of,  is  a  several  contract,  85. 

dates  from  what  time,  85,  86. 
right  to,  does  not  exist  between  successive  indorsers,  85. 
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nor  in  faror  of  a  surety  as  against  a  guarantor,  35. 

when  the  right  to  begins,  85,  86.  * 

none  being  wrongdoers,  36.       • 

*  except  where  the  act  is  of  a  doubtful  character, 

and  done  hondjide^  36. 

controlled  by  circumstances  showing  a  different  understanding,  87. 

enforced  in  some  countries  of  Europe,  but  not  by  the  civil  law,  37. 
JOINT  PURCHASERS, 

notice  to  one  not  notice  to  all,  64,  n.  (u). 
JOINT-STOCK  COMPANIES, 

how  constituted,  121. 

difference  between  and  partnerships,  121, 122. 

power  of  a  managing  committee,  122. 

power  of  a  member  of,  122. 

what  constitutes  a  member,  122,  128. 

in  what  cases  a  member  can  sue  the  company,  123. 
JUDGMENT, 

against  one  debtor,  when  a  bar  to  an  action  against  his  co-debtor,  12, 

n-  0*)- 
assignable,  196, 197. 

confession  of  by  an  infant,  whether  void  or  voidable,  243,  244. 

L. 
LAND, 

covenants  annexed  to,  109, 199. 

{See  Real  Property.) 
LANDLORD, 

liability  of,  422. 

rights  of  to  away-going  crops,  430. 
to  fixtures,  481. 

(See  Real  Property,  Lease.) 
LEASE, 

hiring  of  real  property  effected  by,  421. 

description  of  property  in,  what  sufficient,  46 1» 

liability  of  lessor  incurred  by,  422. 

liability  of  lessee  incurred  by,  423-426. 

assignment  of,  426. 

forfeiture  of,  426,  427. 

surrender  of,  by  operation  of  law,  429. 

rights  of  lessor  and  lessee  to  away-going  crops  and  fixtures,  430-438. 
LEGACIES, 

how  recovered  by  legatees,  107  and  n.  (A). 

peculiarly  under  jurisdiction  of  courts  of  equity  in  England,  107. 

how  they  may  be  enforced  against  the  executor,  107, 108. 

66* 
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LETTER, 

contract  by,  406-408,  440. 
LETTER  OF  CHATTELS, 
rights  of,  602-607. 

when  be  may  repossess  himself  of  the  chattel,  607. 
when  boand  to  repair,  607. 
compensation  of,  609. 

(See  Hirer  of  Chattels.) 
LEX  LOCI, 

the  demand  of  bills  and  notes  and  notice  thereof,  bow  affected  by,  229, 

230. 
contract  of  marriage  governed  by,  565. 
LIABILITY, 

of  principal  for  the  acts  of  his  agent,  88. 
how  incurred,  42-47. 
extent  of,  42,  49-53,  62. 
how  terminated,  58-62. 
of  an  agents  to  third  persons,  54-58. 
to  his  principal,  69-77. 
{See  Agents.    Attorneys.    Principals.) 
of  a  partner,  when  it  exists,  131-188,  146. 
extent  of,  151-168. 
of  dormant  partner,  12,  n.  (/),  48,  n.  (a),  142. 

(See  Partnership.) 
of  the  parent  for  necessaries  furnished  to  his  child,  247-257. 
N         of  the  husband,  for  necessaries  furnished  to  bis  wife,  286-306. 
of  the  master,  for  his  slave,  834,  335. 
to  an  action,  incurring  of,  a  valid  consideration,  369. 
of  lessor,  422. 

of  lessee  or  tenant,  423-428. 
LIEN, 

of  factor,  80,  84. 

of  partner,  and  creditors  of  partner,  on  the  partnership  property,  1 74- 

176.        " 
of  vendor,  441,  47*,  479. 
of  attorney,  538,  539. 
of  finder  for  his  reward,  580,  n.  (h). 
of  pledgee,  593,  600. 
of  bailee  in  locatio  operis  faciendi,  617. 
of  innkeeper,  632. 
of  private  carrier,  634,  681. 
of  common  carrier,  681. 

when  the  goods  are  received  from  one  not  the  owner 
or  his  agent,  681-684. 
abandonment  of,  681,  n.  (a). 
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LIFE  INSURANCE, 

{See  Insurance.) 
LIMITATIONS,  STATUTE  OF, 

how  it  afiects  contribution  between  parties,  82,  n.  (0),  86,  87. 
promise  to  pay  a  debt  barred  by,  309,  n.  (7),  860. 
debt  barred  by,  net  revived  by  the  promise  of  a  spondthrifl  under 
guardianship,  815. 
LIMITED  PARTNERSHIPS, 
how  constituted,  185. 
liabilities  incurred  by,  186. 
LITIGATION, 

prevention  of,  a  vaUd  consideration,  868-865. 
LOCATIO  OPERIS  FACIENDI,  610-632. 

(See  Bailment.) 
LOCATIO  REIy 

(See  Bailment,  and  Hirer  of  Chattels.) 
LOSER  OF  BILLS  OR  NOTES, 

rights  of,  241. 
LOSSES, 

of  partnership,  sharing  of,  141. 
LUNACY, 

of  principal  revokes  the  agent's  authority,  61,  n.  (I). 
of  partner  dissolves  the  partnership,  172,  173. 

(See  NoN  Compotes  Mentis.) 
LUNATICS, 

incapacity  of,  to  make  a  contract,  810-814. 

(See  NoN  Compotes  Mentis.) 


M. 

MAJORITY, 

power  of,  in  a  corporation,  120. 
of  partners,  power  of,  166,  168,  169. 
MANDATUM, 

bailee's  liability  for,  ground  of,  872,  580-585. 

measure  of,  586-589. 
distinction  between  mandatary's  liability  ez  contractu  and  ex  delicto, 
585,  586. 
MARINERS, 

(See  Seamen.) 
MARRIAGE,  548-568. 

Contracts  to  marry,  548-554. 
valid  in  law,  543. 
must  be  reciprocal,  544. 
by  deed,  544. 
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of  infants,  276,  S76,  544. 

under  the  age  of  consent,  277. 

proof  of,  545,  546. 

when  within  the  Statute  of  Frauds,  546,  547. 

without  specification  of  time,  when  to  be  performed,  547. 

on  condition,  547,  551. 

on  request,  548. 

defences  to,  648-551. 

damages  for  breach  of,  551-553. 

whether  seduction  may  enhance,  553. 
Promises  in  relation  to  settlements  or  advances^  554,  555. 

consideration  of,  554. 

within  the  Statute  of  Frauds,  554. 

contracts  in  fraud  of,  void,  555. 
Contracts  in  restraint  of  marriage,  656. 
*        marriage  brocage  contracts,  556. 
Contracts  ofmarriagej  556-565. 

notice  of  revocation  of  the  wife's  previous  authority  as  agent,  60,  n.  (Q- 

efiect  of,  on  the  rights  of  the  parties,  283,  284. 

of  slaves,  illegal,  340,  341. 

a  valuable  consideration,  357. 

what  constitutes  marriage,  556-563. 

of  non  compotes  mentis,  void,  563. 

of  infants,  563  and  n.  (z),  564. 

obtained  by  fraud,  void,  564,  565. 

within  the  prohibited  degrees,  548,  563. 

governed  by  the  Ux  loci  contractus,  565. 
Divorce,  566-568. 
'     for  what  causes  granted,  566. 

effect  of,  on  the  rights  of  parties  to,  566,  567. 

divorce  a  mensa  et  thoro,  567,  568. 
MARRIAGE  SETTLEMENTS, 

of  an  infant,  277,  278. 

consideration  of,  554. 

within  the  Statute  of  Frauds,  554. 

contracts  in  fraud  of,  void,  555. 

statutory  provisions  in  the  dificrent  States  of  the  United  States,  relatiye 
to,  -306,  note. 
MARRIED  WOMEN,  CONTRACTS  OF, 

0/the  general  effect  of  marriage  on  the  rights  of  the  parties,  283,  284. 
Of  the  contracts  of,  made  before  marriage,  284-286. 

may  bo  appropriated  by  the  husband  to  his  benefit,  284. 

how  he  may  reduce  her  choses  in  action  into  possession,  285. 

when  husband  and  wife  must  join  in  an  action,  285,  286. 
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MARRIED  WOMEN,  CONTRACTS  OF,  continued. 
liability  of  husband  for  wife's  debts,  286. 
when  husband  is  an  infant,  286. 
his  estate  not  liable,  unless,  286. 
but  her  liability  reviyes,  286. 
his  liability  upon  her  death,  286. 
Of  the  contract  of  a  married  woman  made  during  the  marriage^  286-306. 
cannot  bind  herself  by  a  contract  during  coverture,  286. 
whether  her  contract  made  during  coverture  may  be  ratified  after  cov- 
erture has  terminated,  361. 
her  husband  entitled  to  the  benefit  of  her  earnings,  and  gifts  to  her,  286. 
whether  he  may  adopt  her  executory  contracts,  286,  287. 
when  her  authority  to  act  for  him  may  be  implied,  287. 

must  be  express,  289. 
when  she  binds  him  by  her  contracts  in  trade,  or  her  drawing  or  in- 
dorsements of  biMs  and  notes,  292. 
husband  not  liable  on  contracts  where  she  is  dealt  with  on  her  own  ac- 
count, 288,  289.  • 
his  liability  for  necessaries  furnished  to  her  during  cohabitation,  289- 
291. 
during  separation,  255,  293,  294. 
*             when  the  separation  is  occasioned  by  the  adultery  of  either, 
or  both,  295. 
when  he  receives  her  back  after  her  adultery,  296,  297. 
when  she  leaves  him  without  just  cause,  296. 
after  she  offers  to  return,  296,  297. 
when  the  separation  is  voluntary,  297-301,  302. 
his  liability  for  necessaries  furnished  to  a  woman  whom  he  has  held  out 

as  his  wife,  43,  n.  (/),  60,  n.  (i),  294,  n.  (/)),  295,  n.  (r),  304. 
infant's  liability  for  necessaries  furnished  to  his  wife,  245. 
effect  of  agreements  of  separation  between  husband  and  wife,  297-303. 
whether  the  husband  is  liable  for  professional  services  of  an  attorney  in 
prosecuting  legal  proceedings  against  him  on  account  of  his  wife,  303. 
iUegality  of  inamage,  whether  it  is  a  defence  to  a  suit  agaimfthe  hufh 

band  for  wife's  debts  incurred  before  marriage,  305. 
when  she  is  considered  as  a  feme  sole  during  coverture,  305,  306. 
cannot  indorse  a  note,  212. 

not  barred  of  dower  by  joining,  when  an  in&nt,  her  husband  in  a  con- 
veyance, 263. 
statutory  provisions  in  the  United  States  as  to  the  contracts,  rights  and 
liabilities  of,  -306,  note. 
MASTER, 

liabilities  of,  for  his  servants,  86-93. 

(See  Servants.) 
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MASTER,  continued. 

of  a  Tessel,  66,  67. 

(See  Shipmasters.) 
and  slave,  relation  of, 

(See  Slaves.) 
and  apprentice,  relation  of, 

(See  AppREin:iCE8.) 
MATURITY, 

of  negotiable  paper,  rights  of  holders  of,  before  and  after,  213-216, 217. 
MISTAKE  OF  LAW, 

obligation  acknowledged  under,  not  binding,  363. 
MORTGAGE, 

of  chattels,  452-455. 

at  conunon  law,  453. 

by  statute,  453. 

distinction  between  a  mortgage  and  a  pledge,  452,  n.  (xr), 

595-598. 
possession  by  the  mort^gor,  effect  of,  453. 
of  chattels  to  be  purchased,  45S,  454. 
mortgagor's  right  of  possession,  how  acquired,  454,  n.  (c). 
right  of  mortgagor  to  assign  his  right,  197. 
MOTHER, 

not  liable  for  the  support  of  her  children  by  a  deceased  husband,  256. 


N. 

NECESSARIES, 

infant's  contracts  for,  binding,  244. 

what  are,  244-246,  261. 

whether  a  father  is  liable  for,  when  furnished  to  his  child,  247-255,  258, 
259. 
*     whether  a  mother  is,  256. 

contracts  of  infants  for,  inquirable  into,  260. 

only  liable  for  their  fair  value,  260. 

husband's  liability  for,  furnished  to  their  children  by  the  wife  after  sepa- 
ration, 255.  * 

furnished  to  the  wife,  liability  of  husband  for,  255,  289-804. 

furnished  to  a  woman  cohabited  with  as  wife,  43,  n.  (/),  294,  n.  (p),  296, 
n.  (u),  304. 

furnished  to  a  lunatic,  his  liability  for,  812. 

furnished  to  a  slave,  liability  of  the  master  for,  336. 
NEGLIGENCE, 

of  a  servant f  master  liable  for  injury  done  to  third  persons  by,  86-92. 

distinction  between  gross  negligence  and  mala  Jides,  214,  n.  (a),  571. 
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NEGLIGENCE,  conHnued. 

what  degree  of,  renders  a  depositary  liable,  586-589. 

a  borrower,  74,  n.  (2),  590. 
a  pledgee,  591. 
a  hirer,  602«  603. 

degrees  of,  74,  n.  (2),  570. 

presumption  of,  when  the  hirer  does  not  account  for  the  injury,  606. 
(See  Bailment.    Innkeeper.    Common  Carrier.) 
NEGRO, 

presumed  to  be  a  slave,  329,  330. 
NEW  PARTIES, 

by  novation,  187-191. 

(See  Novation.) 

by  assignment,  192-201. 

('See  Assignment.) 

by  indorsement,  202-241. 

.(See  Indorsement.) 
NOMINAL  PARTNERS, 

liability  of,  145, 146. 
l^ON  COMPOTES  MENTIS, 

cannot  man*}',  563. 

cannot  contract,  310. 

by  drunkenness,  310,  n.  (m),  311. 

by  lunacy,  312.         • 

appointment  of  guardians  of,  under  statute,  313,  314. 

finding  of  lunacy  by  a  competent  court,  when  conclusive  proof  of,  313. 

imbecility  of  intellect  in  a  party  to  a  contract,  314.  • 
NOTICE, 

by  an  unauthorized  agent,  when  it  may  be  ratified,  45,  n.  (tt). 

of  the  revocation  of  an  agent's  authority,  59-62. 

to  an  agent  is  notice  to  his  principal,  64. 

when  it  may  be  given,  so  as  to  afibct  the  principal,  63,  n.  (s). 

to  the  principal  is  notice  to  the  agent,  66,  n.  (yy). 

how  made,  so  as  to  afiect  a  corporation,  66. 

how  a  purchaser  from  a  partnership  is  afiected  by,  129,  130. 

of  a  partner's  withdrawal  from  the  firm,  143,  144,  145. 

to  the  other  partners  of  a  partner's  withdrawal,  169,  n.  (n). 

to  one  partner  affects  the  firm,  163. 

to  one  joint  purchaser,  not  notice  to  the  others,  64,  n.  (u). 

to  a  debtor  of  the  assignment  of  the  debt,  efiect  of,  198,  199. 

of  non-payment  of  a  note  or  bill,  231-237. 

waiver  of,  232. 

excuses  for  neglect  of,  232. 

when,  where,  and  how  given,  283-235. 

by  a  parent  of  the  emancipation  of  his  son,  258,  259. 
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NOTICE,  continued. 

by  a  husband  of  the  revocation  of  his  wife's  implied  authority,  289. 

of  a  wife's  adultery,  to  a  tradesman  supplying  her  with  necessari^  not 
requisite,  295,  n.  (r). 

of  a  wife's  separate  allowance,  301, 302. 

of  the  acceptance  of  a  guaranty,  501. 

of  the  default  of  debtor  under  a  guaranty,  514. 

to  a  carrier  necessary  to  stoppage  in  transitUj  45,  n.  (U),  477. 

to  the  pledgor  of  the  sale  of  the  pledge,  595-602. 

to  a  common  carrier  of  the  delivery  of  goods,  654. 

by  a  common  carrier  of  the  arrival  of  goods,  660-662. 

by  railroad  companies,  663,  664. 

by  carriers  by  water,  665,  668,  669,  670. 

liability  of  common  carriers,  to  what  extent  limited  by,  707-718. 
NOTICE  TO  QUIT, 

who  entitled  to,  432,  433. 

sufficiency  of,  433. 

effect  of,  434. 

by  an  unauthorized  agent,  when  it  may  be  ratified,  45,  n.  (tt). 

by  one  partner,  a  valid  notice  for  the  firm,  163. 

by  an  agent  of  an  agent,  must  be  recognized  by  the  principal,  71,  n.  (7). 
NOVATION, 

defined  and  illustrated,  187,  188. 

what  is  necessary  to,  188-191. 

old  debt  must  be  absolutely  discharged,  189. 

whether  contracts  of,  are  within  the  Statute  of  Frauds,  187,  n.  (<),  191. 

whether  an  accepted  order  for  less  than  the  entire  debt  is  a  diachai^  of 
the  whole,  ftl. 

guaranty  of  debt  discharged  by,  605,  606. 
NUDUM  PACTUM,  36^. 


O. 


(See  Assent.) 


OFFERS, 

OUTLAWS,  348,  349. 
OUTLAWRY, 

consequences  of,  348. 


P. 

PARENT, 

whether  liable  for  necessaries  furnished  to  his  child,  247-256. 
liability  of,  when  the  child  has  sufficient  property  of  its  own,  256. 
right  of,  to  the  custody  and  earnings  of  his  child,  257. 
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PARENT,  continued. 

whether  his  liability  ceases  on  his  relinquishing  all  claims  to  his  senrices, 

258. 
liability  of,  by  statute,  for  his  indigent  adult  children,  259. 

(See  Infants.) 
PAROL  CONTRACTS, 
what  are,  7. 

consideration  of,  how  proved,  354,  855,  356. 
PAROL  EVIDENCE, 

not  admissible  to  qualify  a  general  release,  162,  n.  (s). 

when  admissible  to  prove  or  vary  the  consideration  of  a  written  contract, 

355,  856. 
not  admissible  to  vary  or  add  to  written  warranty,  472. 
PARTIES, 

classification  of,  9, 10. 
(See  Contracts.    Joint  Partus.    Agents.    New  Parties.) 
PARTNERS, 

liability  of  dormant,  on  written  contracts  of  copartners  not  signed  by 

them,  48,  n.  (a), 
after  separate  unsatisfied  judgment  against  the 
ostensible  partner,  12,  n.  (/). 
right  of  surviving,  to  sue  on  paper  of  the  firm,  21,  n.  (c). 
when  should  sue  jointly,  20-26,  n.  (c). 

(See  Joint  Parties,  passim.) 
contribution  between,  not  enforced,  82,  n.  (c),  34,  n.  (J), 
power  of,  after  dissolution,  to  indorse  in  the  name  of  the  firm,  44,  n.  (q). 
liability  of,  for  the  frauds  of  each,  63,  n.  (q). 
how  a  contract  under  seal,  made  by  one  partner,  may  be  authorized  or 

ratified,  94,  n.  (/). 
one  partner  may  sign  the  firm  name  to  a  note  or  bUl,  without  more,  97, 

n.(gg). 
infant,  in  a  firm,  his  liability  on  becoming  of  age,  262,  and  n.  (d). 

(See  Partnership.) 
liability  of  a  common  carrier  for  those  associated  with  him  as  partners,  686. 
PARTNERSHIP,. 

What  constitutes  a  partnership,  124,  125. 

general,  124. 
special,  124. 
when  commenced,  124,  and  n.  (a), 
persons  competent  to  enter  into,  124. 
liability  of  persons  representing  infant  partners,  124,  125. 
in  what  it  may  consbt,  125. 
0/  the  real  estate  of  a  partnership,  125-130. 
rights  of  partners  and  partnership  creditors  in  respect  to,  125, 126, 128, 
129. 
VOL.  I.  67 
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PARTNERSHIT,  continued. 

rights  of  personal  repreeentatires  aad  heirs,  126,  127. 
of  widow  of  a  partner,  1 28. 
of  purchasers  of  partnexship  property,  128,  129. 
0/  the  good-unit,  130. 

whether  partnership  property,  180. 
Of  the  delectus  penonarumy  131. 
How  a  partnership  may  be  formed,  181-188. 
how  formed  and  proyed,  181. 
must  be  for  lawful  purposes,  181. 
•     contract  to  enter  into  and  renew,  how  detenmned  and  eofbiced,  133, 
183. 
shares  in  the  profits,  182,  136,  n.  (v). 
what  constitutes  a,  125,  n.  (h),  132,  n.  (q),  188,  138. 

between  partners,  and  between  tfaemselTes  and  third 
persons,  188. 
when  the  lender  of  money  is  a  partner,  184. 
when  a  clerk  or  agent  is,  184-187. 

difference  between  a  partnership  and  a  tenancy  in  common,  188. 
0/the  right  of  action  between  partners,  189, 140. 
when  a  partner  may  sue  at  law,  and  when  he  must  resort  to  equi^,  139, 

140. 
one  firm  cannot  sue  another,  some  of  whose  mraibers  are  the  same  pe^ 
sons,  140. 
Of  the  shearing  of  losses,  141» 

partners  may  make  any  agreement  as  to^  infer  #e,  141. 
Of  dormant  and  secret  partners,  142. 
definition  of,  142. 
liabilities  of,  48,  n.  (a),  142. 
Of  retiring  partners,  148--145. 
liability  of,  when  an  annuity  b  secured  to  them,  148. 

until  notice,  144. 
what  is  notice,  144,  145. 
Of  nominal  partners,  145, 146. 
liability  of,  145. 

admissions  of,  when  conclusive,  146. 
Where  a  joint  liabUiiy  is  incurred,  147*151. 
for  the  stock  purchased  for  the  firm,  147-151, 152,  157, 165. 
when  the  purchasing  or  borrowing  partner  is  abme  liable,  147,  and  n. 
(n),  148,  and  n.  (o),  157, 159. 
Of  the  authority  of  each  partner,  151-168. 
how  derived,  151,  167. 
how  measured,  167,  168. 

admissions  of,  to  bind  the  firm  or  prove  its  existence,  152. 
to  bind  the  firm  for  goods  purchased,  152, 158,  160. 


1 ' 
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PARTNERSHIP,  continued. 

to  sell  or  as8%n  all  the  partnership  propert7, 154-156,  160. 

to  bind  the  firm  by  a  deed,  94,  n.  (/). 

revoked  by  dissent  of  his  copartners,  156. 

to  borrow  money,  157-159. . 

to  sue  on  the  firm's  paper  after  retirement  of  a  copartner,  21,  n.  (c). 

to  bind  the  firm  for  trust-money  applied  by  him  to  its  use,  158,  159. 

to  indorse  the  firm's  name  to  a  bill  of  exchange  after  dissohitioui  44,  n. 

to  purchase  and  dispose  of  partnership  property,  154, 160. 

to  sign  the  firm's  name  without  more,  96,  n.  (gg).  \ 

to  render  the  firm  liable  for  his  torts,  160, 161,  n.  (n). 

to  bind  the  firm  by  a  guaranty  in  its  nam^,  161, 162. 

to  give  a  notice  to  quit,  488. 

to  release  the  debtors  of  the  firm,  162. 

to  bind  the  firm  by  his  signature,  admissions,  and  notice  receiyed,  146, 

152, 163. 
what  circumstances  sufficient  to  affect  a  person  with  the  liabilities  of  a 

partner,  164,  165,  166, 167. 
whether  a  partnership  exists  is  a  question  of  law,  152,  n.  («),  166,  n.  (^). 
when  a  new  partner  is  liable  for  debts  of  the  old  firm,  166. 
firm  not  bound  by  a  submission  to  arbitration  by  a  partner  without 

special  authority,  168. 
one  partner  cannot  bind  firm  or  transfer  its  property  for  his  own  debt, 
168,  n.  (kk). 
Power  of  a  majorUy^  156, 168, 169. 
Of  dissolution,  1 70-1 78. 
when  may  take  place  at  the  pleasure  of  each  partner,  1 70. 
whether  a  partnership  for  a  specified  time  is  dissoluble  at  the  pleasure 

of  each,  170. 
what  circumstances  will  justify  the  inference  of  an  agreement  to  form 

such  a  partnership,  188, 171. 
dissolution  by  a  partner^s  assignment  of  his  interest,  181, 170, 171, 172. 
by  death,  1 72, 1 78.     . 
by  civil  incapacity,  172, 178. 
by  insanity,  172. 
by  a  court  of  equity,  172,  178. 
by  bankruptcy  and  insolvency,  179^. 
by  war,  173. 
continuance  of  the  firm  after  death  of  a  partner  by  express  agreem^t 

or  provision  in  his  will,  1 78,  and  n.  (a), 
power  of  surviving  partners  upon,  178. 
settlement  of  accounts  by  a  court  of  equity  upon,  1 78. 
Of  the  rights  of  creditors  in  respect  to  partnership  fundSy  174-180. 
how  partnership  funds  must  be  applied,  174. 


796  INDEX. 

PARTNERSHIP,  continued. 

how  they  may  be  reached  by  a  private  creditor  of  a  partner,  174,  175, 

176. 
the  rights  of  a  creditor  of  a  dormant  partner,  1 75. 
the  attachable  interest  of  a  partner,  174,  n.  (^),  176-179. 
whether  the  sheriff  can  take  possession  of  the  partnership  property  to 

satisfy  a  private  debt,  176-179. 
respective  rights  of  the  joint  and  private  creditors  of  a  partner  in  respect 

to  his  private  property,  180. 
partnership  creditors  have  no  preference  as  to  property  bond  fide  con- 
verted into  private  estate  during  partnership  or  upon  dissolution,  180. 
guaranty  of  the  debt  of,  how  discharged,  506-508. 
Limited  partnerships^  185, 186.  • 
how  constituted,  185. 
statute  provisions  relative  to,  186. 
liabilities  of  special  partner,  186. 
of  acquets  or  gains  in  Louisiana,  -306,  note. 
PART  OWNERS, 

joint  suits  by,  20-26,  n.  (c). 

(&e  Joint  Parties, /Kitttm.) 
of  vessels,  whether  they  can  all  sue  on  a  policy  of  insurance  effected  in 
the  name  of  one,  48,  n.  (a). 
PASSENGERS, 

payment  of  fare  by,  649.   . 

liability  of  common  carriers  for,  how  measured,  690,  695. 

gratuitous  passengers,  691-695. 
the  baggage  of,  673,  720,  721,  722. 
PAYMENT,, 

of  negotiable  paper,  presentment  for,  223-228. 
demand  of,  228-231. 
notice  of  non-payment,  231-236. 
protest  for  non-payment,  237,  238. 
of  another's  debt,  when  the  amount  may  be  recovered  of  the  debtor  by 

the  party  paying,  392-896. 
of  rent,  place  of,  424. 
liability  of  the  lessee  to  make,  423,  425. 
of  fare  by  a  passenger,  649. 
PECULIUM, 

of  a  slave,  339,  340. 
PERSONAL  PROPERTY,  SALE  OF, 
Essentials  of,  435. 
Absolute  sale  of  chattels,  436-439. 
subject-matter  of,  437. 

possibilities,  not  coupled  with  an  interest,  not  salable,  438. 
Price,  and  agreement  of  parties,  439,  440. 
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PERSONAL  PROPERTY,  SALE  OF,  continued. 
consideration  of,  S76. 
The  effect  of  a  sale,  440,  441. 
the  property  passes  by,  440. 
not  until  the  thing  sold  is  identified,  441. 
lien  of  vendor,  441,  449,  476. 
Of  possession  and  delivery ,  441-449. 
sale  without  deliyery  ayoided  as  to  third  parties  by  fraud,  442. 
constructive  delivery,  448. 

duty  of  vendor  and  vendee  until  delivery,  444-447. 
time  and  place  of  delivery  by  vendor,  444,  446. 

of  payment  by  vendee,  447. 

in  specific  aiticles,  448. 
conditional  sales,  449-451. 
implied  condition  of  payment  of  price,  449. 
express  conditions,  449. 
contracts  of  sale  or  return,  450. 
condition  of  sales  at  auction,  450,  451. 
Mortgages  of  chattels,  452-455. 
at  common  law,  and  by  statute,  452,  453. 

distinction  between  a  mortgage  and  a  pledge,  452,  n.  (a»r),  595-593> 
possession  by  the  mortgagor,  efiect  of,  453. 
mortgage  of  goods  to  be  purchased,  453,  454. 
mortgagor's  right  of  possesson,  how  acquired,  454,  n.  (c). 
Warranty  of  chattels, 

(Sf«  Wakrantt.) 
PHYSICIAN, 

master's  liability  for  att^idance  of,  on  a  servant,  527. 
compensation  of,  589. 
PLEDGE, 

when  an  agent  has  power  to  make  a,  51,  n.  (jg), 

when  a  factor,  79,  80. 

pledgee's  liability,  measure  of,  591. 

property  in  the  pledge,  592*. 
use  of,  598. 

liability  to  account  for  the  profits  of,  593. 
liability  for  the  theft  of,  594. 
difierence  between  a  pledge  and  a  mortgage,'452,  n.  (xr),  594-599. 
of  a  bill  of  lading,  efiect  of,  on  the  consignor's  right  of  stoppage  in  tran- 
situ, 488. 
of  stocks,  594-599. 

rights  of  pledgee,  592,  600,  601. 
sale  of,  602. 

whether  an  implied  warranty  in  a  sale  of,  456,  457,  n.  (y). 
termination  of,  602.  ( 

67  • 
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PLACE, 

of  presentment  for  pa3rment  of  a  note  or  bill,  226,  228-230. 

when  payable  at  a  particular  place,  226. 

of  payment  by  tenant,  424. 

of  delivery  by  vendor,  444,  446. 

of  payment  by  vendee,  447. 

of  payment  in  specific  articles,  448,  449. 

of  delivery  by  and  to  a  common  carrier. 

(See  Delivery.) 
POSTMASTERS, 

liability  of,  622. 
POWER  OF  ATTORNEY, 

how  made  and  executed,  94,  95. 

commonly  gives  power  of  substitution,  T2. 
PRESENTMENT, 

of  nep^otiable  paper  for  acceptance,  221,  222. 

for  payment,  223,  227. 
PRESUMPTION, 

of  consideration  in  negotiable  paper,  205,  210. 

how  rebutted,  206,  210. 

of  indorsement  of  negotiable  paper  before  maturity,  215,  n.  (b), 

of  hirer's  negligence,  when  authorized  by  his  conduct,  606. 

^f  the  negligence  of  the  common  carrier,  in  case  of  injury  to  a 
ger,  695. 
PRICE, 

Hen  of  vendor  for,  440,  441. 

time  and  place  of  payment  of,  444,  447. 
PRINCIPAL, 

how  the  liability  of,  for  the  acts  of  a  general  and  special  agent,  is  meas- 
ured, 38-42. 

liable  for  omission  or  neglect  of  agent,  41,  n.  (^). 

distinction  between  authority  and  appearance  of  authority^  42. 

bound  by  authority  which  he  really  gives,  or  which  he  appears  to  give,  42. 

but  not  by  appearance  of  authority  which  agent  assumes,  42. 

how  authority  may  be  derived  from,  42-44. 

rights  and  liabilities  of,  on  account  of  his  ratification  of  unauthorized 
acts,  44-47,  69,  72. 

how  authority  derived  from,  to  sign  a  written  instrument,  must  be  exe- 
cuted, 47. 

liability  of,  for  the  sales,  pledges,  warranties,  and  representations,  and 
misconduct  of  his  agent,  49-52,  62. 

right  of,  to  sue  on  the  contracts  of  his  agent,  53. 

may  revoke  at  pleasure,  the  authority  of  the  agent,  unless  coupled  with 
an  interest,  58-61. 

death,  insanity,  or  bankruptcy  of,  revokes  the  authority  of  the  agent,  60. 
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PRINCIPAL,  continued. 

how  affected  by  notice  to  His  agent,  64. 
or  by  misconduct  of,  62.  • 

rights  of,  not  determinable  in  an  action  against  his  agent,  67,  68. 
as  regards  his  agent,  69-77. 
to  a  strict  conformity  to  his  instractions,  69. 
to  reject  unauthorized  acts,  69,  70. 
to  authorize  the  appointment  of  sub-agents,  71,  72. 
to  the  care,  diligence,  and  skill  of  his  agent,  78. 
to  indemnity  for  his  misconduct,  74. 
to  reject  the  agent's  sales  to  himself  and  purchases  of  himself, 

for  the  principal,  75. 
to  an  account,  76. 

to  his  property  when  mixed  by  the  agent  with  his  own,  77. 
to  interest  on  balances  in  the  agenfs  hands,  77. 
when  his  agent  is  a  factor  or  broker,  78-85. 
{See  Agents.    Attorneys.    Factors  and  Brokers.    Servants.) 
PROFITS, 

partnership  in,  125. 

when  sharing  in,  constitutes  a  partner,  182-188. 
PROMISE, 

use  of  the  term,  6. 
PROMISE  FOR  A  PROMISE, 

a  valid  consideration,  373-876. 
PROMISSORY  NOTE, 

(^See  Bills  and  Notes.    Indorsement.) 
PROTEST, 

for  non-acceptance  or  non-payment  of  bills,  287,  288. 
PUBLIC  ENEMIES, 

common  carrier  excused  for  losses  by.  688. 
PUBLIC  OFFICERS, 

liability  of,  on  their  contracts  for  the  public,  104-106. 

R. 
RAILROAD  COMPANIES, 

when  liable  as  common  carriers,  647,  662-1S64,  673. 

liability  of,  for  passengers,  700,  n.  (t), 

bonds  of,  assignable,  240. 
RATIFICATION, 

0/an  age.nfs  authority ,  44-47. 

expressly  and  by  implication,  44,  45,  47,  n.  (tr). 

of  part  of  the  agency  confirms  the  whole,  46. 

once  made  cannot  be  disaffirmed,  46  n.  (u). 

by  principal  unknown  when  the  contract  was  made,  44,  n.  (t), 

parol,  of  a  deed,  not  sufficient,  47,  94,  n.  (/). 
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RATIFICATION,  conlinued. 

unless  the  seal  was  unnecessaiy  to  its  validity,  47. 
in  what  cases  apprincipal  may  adopt  the  acts  of  a  person  whoaasnmes  to 

act  for  him,  45,  n.  (ti). 
of  a  trespass,  45,  n.  (tf),  47,  n.  (toy),  69. 
to  bind  the  principal  must  be  with  a  full  knowledge  of  the  &d8,  46, 

n.  (ti). 
docs  not  take  away  the  liability  of  an  agent  for  unauthorized  acti,  47. 
by  a  state,  47,  n.  (toy), 
of  the  appointment  of  a  sub-agent,  71-73. 
of  an  attorney's  execution  of  his  power  by  a  sealed  instrument,  when 

valid,  47,  94,  n.  (/). 
by  &  corporation  of  an  act  done  in  its  behalf,  118. 
by  an  administrator  of  an  act  of  the  agent,  in  ignorance  of  the  piio- 
cipal's  death,  111. 
0/a  partner's  authority, 
to  contract  for  the  firm,  156,  157. 
to  make  a  sealed  instrument,  94,  n.  (/). 
(See  Agent.    Factors  and  Brokers.    Partnership.    Principal.) 
0/an  infanVs  contracts,  248,  269-275. 
what  contracts  of  an  infant  are  subject  to,  243, 244, 261,  n.  (y),  274,  S75. 
what  amounts  to,  268,  269. 
'    whether  he  may  ratify  a  sealed  instrument  by  parol,  269,  n.  (y),  272, 273. 
mere  neglect  to  disaffirm,  with  other  facts,  may  amount  to,  271. 
mere  acquiescence  in  purchases  confirms  them,  273,  n.  (t). 
mere  acquiescence  in  a  conveyance  of  real  estate  does  not,  271, 273, 274. 
disaffirmance  of  a  new  conveyance,  273. 
of  a  wife's  contract  by  her  husband,  286,  287,  289,  292. 
REAL  PROPERTY, 

liability  of  the  owners  of,  for  injuries  committed  on,  92. 

of  a  partnership,  incidents  and  liabilities  of,  125-130. 

law  relative  to  dormant  partners  does  not  extend  to  sales  and  pnrchssee 

of,  142,  n.  (/). 
of  a  partnership,  cannot  be  assigned  or  sold  by  one  partner  withoot 

special  authorit}",  155,  n.  (v),  160,  n.  (/). 
covenants  afiecting,  when  assignable,  199-201. 
infant's  power  to  bind  himself  By  sale  or  purchase  of,  248,  244,  271. 
infant's  liability  with  respect  to,  when  acquired  by  contract,  278-282. 
Purchase  and  sale  of,  414-420. 
specific  performance  of  contract  relative  to,  when  enforced,  414. 
inadequacy  of  consideration,  414. 
no  implied  warranty  in  the  sale  of,  457,  n.  (g),  471. 
sales  of,  at  auction,  effect  of  misdescription,  415-417,  451. 

in  separate  lots,  417. 
when  avoided  by  by-bidding,  417,  416. 
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REAL  PROPERTY,  continued. 

sales  of,  at  aacdon,  retraction  of  bids,  403,  418. 

powers  and  liabilities  of  auctioneer,  418-420. 
Hiring  of,  421-484. 
effected  by  a  lease,  421. 
what  passes  by  the  description  in  a  lease,  421. 
Of  the  general  liabilities  of  the  lessor,  422,  423. 
his  obligation  to  renew,  422. 
his  obligation  to  repair,  422. 

effect  of  neglect  to  fnlfil  his  obligation  on  the  liability  of  lessee,  428. 
Of  the  general  liability  and  obligcUion  of  the  tenant,  428-428. 
to  pay  rent,  428,  425. 
to  pay  the  taxes,  423. 
payment  of  rent,  time  and  place  of,  424. 
to  repair,  424,  425. 

covenant  by,  not  to  assign  or  underlet,  426. 
forfeiture  by,  how  caused  and  waived,  426,  427. 
may  not  dispute  his  landlord's  tide,  428. 
Of  surrender  of  leases  by  operation  of  law,  429,  430. 
Of  atoay-going  crops,  rights  of  tenant,  429,  430. 
Of  fixtures,  480,  481. 
Of  notice  to  quit,  482-484. 
who  endded  to,  432,  488. 
what  is  sufficient,  483. 
effect  of,  484. 
RECEIPT, 

of  joint  trustees  and  co-executors,  when  it  may  be  explained,  29,  80. 
of  agent  is  receipt  of  principal,  42,  n.  (t). 
RELEASE, 

of  the  interest  of  a  witness  cannot  be  made  by  an  attorney,  by  virtue  of 

his  oral  authority,  to  appear  in  a  cause,  97,  n.  (h). 
by  or  to  one  partner  is  a  release  by  or  of  all,  162. 
by  an  infant,  void,  248.  « 

by  or  of  one  of  joint  pardes,  26-29. 
by  a  surety,  35. 
REMEDY  FOR  BREACH  OF  CONTRACT, 
wholly  pecuniary  in  courts  of  law^412,  413. 
not  so  in  equity,  413. 
RENT, 

obligation  of  the  lessee  or  tenant  to  pay,  428,  424,  426. 
RETIRING  PARTNER, 

liabilities  of,  until  notice,  148-145. 
REVOCATION, 

of  an  agenCs  authority,  » 
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REVOCATION,  continued. 

may  be  at  the  pleasure  of  the  principal,  anless  coupled  widi  an  interest, 
'    or  given  for  valuable  consideration,  68  and  n.  (A),  85. 
whether  that  of  factor  is  revocable  after  advances  hj  him,  59,  n.  (A),  85. 
until  notice  of,  continues  as  regards  third  persons,  42,  59,  60. 
occasioned  by  death  unless  coupled  with  an  interest^  61. 

by  lunacy,  61,  n.  (I). 

by  bankruptcy,  61,  n.  (2). 

by  marriage  o{feme  soUj  61,  n.  (/). 
of  a  partner's  aidhorityy 
by  dissent  of  his  copartners,  156,  168, 169. 
by  dissolution  of  the  firm,  169-173. 
by  assignment  of  a  partner's  interest,  171. 
by  death,  172,  178. 
by  civil  incapacity,  1 72. 
by  insanity,  172,  178. 
by  a  court  of  equity,  1 78. 
by  bankruptcy  and  insolvency,  178. 
by  war,  178. 
Of  guaranty^  516,  517. 

S. 
SAILORS, 

{See  Seamen.) 

SALE, 

of  real  property,  when  enforced  in  equity,  414. 

no  implied  warranty  in,  457,  n.  {g)^  471. 

at  auction,  effect  of  misdescription,  415-417,  451. 

in  separate  lots,  41 7. 

when  avoided  by  by-bidding,  417. 

powers  and  HabilitieB  of  auctioneer,  418- 

420. 

•         conditions  of  sale,  450. 

of  personal  property,  485-455. 

essentiab  of,  485. 

absolute  sale  of,  486-489. 

Bubjectrftiatter  of,  487,  488. 

possibilities  not  coupled  with  an  interest  not  tub- 

jects  of,  488. 

price  and  agreement  of  parties,  489,  440. 

consideration  of,  876. 

effect  of,  440,  441. 

the  property  in  the  chattel  passes  by,  440. 

not  until  the  thing  sold  is  identified,  441. 
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SALE,  e&nHnued. 

of  personal  property^  continued, 

lien  of  vendor,  441,  449,  476. 

possession  and  delivery  of,  441-448. 

sale  without  delivery  avoided  as  to  third  parties  by 

fraud,  442. 
constructive  delivery,  443. 
duty  of  vendor  and  vendee  until  delivery,  444-447. 
time  and  place  of  delivery  by  vendor,  444,  446. 

of  paynkent  by  vendee,  447, 448. 
of  pa3rment  in  specific  articles,  448. 
conditional,  449-451. 

implied  condition  of  pa3rment  of  price,  449. 
express  conditions,  449. 
contracts  of  sale  or  return,  450. 
conditions  of  sale  at  auction,  450,  451. 
mortgages  of,  452-455. 
(5e«  Personal  Pbopbrtt.) 
warranty  of,  456-475. 
(See  Warranty.) 

of  a  pledge,  by  a  pledgee,  602. 
agent's  power  of,  how  limited,  50,  51. 
(See  Stoppage  in  Transitu.) 
SEALED  INSTRUMENT, 

(See  Speoialtt.^  Deed.) 
SEAMEN, 

contracts  in  derogation  of  their  general  rights,  when  held  vdd,  316, 317. 
forfeiture  of  the  wages  of,  318,  n.  (a). 
SECRET  PARTNER,  142. 

(See  Dormant  Partner.) 
SERVANTS, 

may  be  appointed  by  an  agent,  71,  n.  (q), 

what  constitutes  the  relation  of  master  and  servant,  86. 

master's  responsibility  for  the  servant's  acts,  how  measured,  87. 

when  he  is  responsible  for  the  servant's  torts,  87,  n.  (ad).        # 

liability  of  employer  for  the  torts  of  contractors,  sub-contractors,  and 

their  servants,  88-92. 
when  the  owners  of  real  estate  are  liable  for  injuries  committed  on  it 

by  others,  92,  and  n.  (d). 
master  not  answerable  to  one  servant  for  injuries  received  from  Another 

engaged  in  his  service,  528. 
exception  in  the  hire  of  slaves,  835. 
contract  of  service  within  the  statute  of  frauds,  529. 

(See  Hiring  of  Persons.) 
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SERVANT  BY  INDENTURE, 

not  assignable,  196,  197. 
SET-OFF, 

what  allowed,  in  the  case  of  negotiable  paper,  214-216. 
SHIPMASTERS, 

to  what  extent  agent  of  the  owners,  42. 

powers  of,  66,  67.  ^ 

SHIPS,  OWNERS  OF, 

when  liable  as  common  carriers,  646,  647,  657. 
agents  of,  to  receive  goods,  651. 
SIGNATURE, 

of  an  agent,  what  sufficient  to  make  the  principal  a  party,  47--49. 

of  a  partner,  for  the  firm,  to  a  sealed  instrument,  94,  n.  (/*). 

of  an  attorney,  how  it  must  be  made,  94-96, 118,  119. 

of  an  auctioneer,  whether  it  must  appear,  96,  n.  (jgg)* 

of  a  trustee,  when  it  binds  himself,  102. 

of  executors  and  administrators,  when  it  renders  them  personally  liable, 

108. 
of  a  partner,  when  it  binds  the  firm,  163. 
of  an  indorser  to  a  bill  or  note,  204. 
of  the  maker,  208. 
SLAVES, 

Nature  of  the  relation  of  master  and  slave,  826-828. 
peculiar  in  this  country,  826. 

maxim  that  the  law  &vors  liberty,  how  to  be  understood,  327. 
no  intermediate  state  between  freedom  and  slavery  allowed,  327. 
maxim,  partus  sequitur  ventrem^  828. 
Action  for  freedom,  328-333. 
in  what  form  it  may  be  prosecuted,  328. 
proceedings  in,  pending  the  trial,  328. 
presumption  of  freedom  or  slavery,  how  it  may  arise  or  be  overcome  in 

either  case,  329,  330. 
presumption  against  every  negro  that  he  is  a  slave,  330. 
•    evidence  admissible  to  prove  freedom  or  slavery,  331,  332. 

damages  recoverable  by  plaintiff  on  proof  of  freedom,  332,  338. 
The  capacity  of  slaves  to  contract,  333,  334. 
how  regarded  by  the  law,  333. 
injuries  to  their  persons,  how  punished,  333,  334. 
death  of,  by  excessive  whipping,  murder,  834. 
LiabilUy  of  the  master  for  the  slave,  334-336. 

for  his  torts,  384, 335. 
for  necessaries  furnished  to  him,  336. 
for  medical  attendance  on  him,  336,  527,  d.  (w). 
master  not  bound  by  his  contracts  with  his  slave,  336. 
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SLAVES,  continued. 

and  generally  not  even  for  emancipation,  839. 
Of  contracts  between  a  slave  and  one  not  his  master,  336,  337. 
generally  prohibited  by  statute,  336. 

whether  the  contract  of  a  slave  may  be  ratified  by  his  master,  336,  387. 
0/ gifts  to  a  slave,  337-339. 
contracts  of  emancipation  between  master  and  slave,  and  between  mas- 
ter and  third  persons,  338,  339. 
ThepectUiumj  339,  340. 
0/  the  marriage  of  slaves,  340,  841. 
not  legal,  340. 

effect  of  marriage  during  slavery  on  the  status  of  emancipated  slaves, 
341,  n.  (i). 
Emancipation  of,  342-845. 
how  affected,  342. 
taking  effect  on  a  contingency,  842. 
conditions  subsequent  to,  void,  343. 
the  rights  of  creditors,  how  affected  by,  348. 
restrictions  on,  844. 

validity  of,  dependent  on  the  laws  of  the  State  where  the  emancipated 
slaves  reside,  845. 
0/  slaves  for  a  limited  time,  or  statu4iberi,  845-347. 
capacity  to  take  by  testament  or  gift,  846. 
a  court  of  equity  will  not  forbid  their  removal  from  the  State  by  the 

master,  346. 
condition  of  the  children  of  a  statu4iberi,  346,  347. 
warranty  in  the  sale  of  a  slave,  459,  n.  (t). 
responsibility  of  the  hirer  of,  608,  n.  (r),  608,  n.  (&). 
liability  of  conmion  carriers  for  the  transportation  of,  692,  n.  (m),  694,. 
n,  (mm), 
SPECIALTY,  CONTRACTS  BY, 
definition  of,  7. 
oonaderation  of^  354. 

how  proved  and  varied  by  parol  evidence,  355,  856. 
must  be  sued  on  in  the  name  of  a  party  to,  891. 

(See  Deed.) 
SPECIFIC  ARTICLES, 

bills  and  notes  payable  in,  not  negotiable,  209. 
payment  in,  time  and  place  of,  448. 
SPECIFIC  PERFORMANCE, 

of  a  contract,  when  enforced  by  the  common  law,  412,  418. 
of  a  contract  relative  to  real  estate,  414. 
,  SPENDTHRIFTS, 

under  guardianship,  by  statute,  disability  of,  814,  815. 

VOL.  I.  68 
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STAGE-COACHES, 

liability  of  owners  of,  as  common  carriers  of  goods,  643,  656. 

for  l>aggage  of  passengers,  673. 
STOPPAGE  IN  TRANSITU, 

right  of,  defined,  476,  481. 

created  by  the  insolvency  of  vendee,  476,  4 7  7,  478.   ' 

notice  of,  to  idiom  to  be  given,  477,  478. 

effect  of,  479, 480,  481. 

to  whiHn  the  right  of  belongs,  481,  482. 

right  of,  defeated  by  delivery  to  the  conmgnee,  483-487. 

by  indorsement  oi  the  biU  oi  lading  by  oooagnee, 
487-489. 

effect  of,  with  consent  of  the  consignee  or  buyer,  489,  490. 

by  an  unauthorized  agent,  when  it  may  b^  ratified,  45,  n.  (tt). 
SUB-AGENT, 

notice  to,  is  notice  to  principal,  64,  n.  (u). 

when  one  may  be  appointed  by  an  agent,  71,  72. 

whose  agent  the  substitute  is,  72,  77« 

to  whom  liable  to  account,  76. 
SUBJECT-MATTER, 

of  contracts,  411-418. 
SUBSCRIPTION  AND  CONTRIBUTION, 

a  valid  consideration,  377-379. 
SUNDAY, 

excluded  in  the  computation  of  time  for  the  demand  of  bills  and  notes. 
and  notice  thereof,  234. 
SURETIES, 

contribution  between,  32-37. 

representatives  of  deceased  surety  liable  fi>r,  33,  n.  (e). 
(^See  CoNTBiBUTiON.    JoiKT  Pabtucs.). 

del  credere  factor  liable  as  surety,  78. 

rights  of,  against  the  principal,  on  payment  of  the  debt,  393,  394. 

fi>r  the  payment  of  a  debt, 

(iSSse  GUABANTT  AKB  SUBBTTSHIP.) 

SURETYSHIP, 

(See  GUABANTT  AND  SUBBTTSHIP.) 

SURRENDER, 

of  leases  by  operation  of  law,  428,  429. 

T. 

TENANT, 

liability  of,  to  pay  rent  and  taxes,  422-426. 
to  repair,  424. 
on  his  covenant  not  to  assign  or  underiet,  426. 
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TENANT,  continued. 

cannot  recovei  of  his  landlord  for  repairs  made  by  lum,  541,  n. 

forfeiture  by,  how  caused  and  waived,  426,  427. 

surrender  by,  428,  429. 

right  0^  to  away-going  crops,  429,  480. 
to  fixtures,  430,  4S1. 
to  notice  to  quit,  432-434. 

(See  Kbal  Pbopbbty.    Lease.) 
TENANTS  IN  COMMON, 

joint  suits  by,  20-26,  n.  (c). 

(See  Joint  Parties,  ptusim,) 

difference  between,  and  partners,  138,  147-151. 
TENDER, 

to  agent  is  tender  to  the  principal,  42,  n.  (t). 

by  the  lessee  of  rent,  424. 

of  freight-money  to  a  conunon  carrier,  649. 
TIME, 

when  notes  on  demand  become  overdue,  217-219. 

of  presentment  of  bills  for  acceptance,  221,  222. 

of  negotiable  paper  for  payment,  223,  224. 

of  forbearance,  as  a  consideration,  866,  367. 

offers  on,  acceptance  of,  (See  Assent,)  403-408. 

of  delivery  by  vendor,  444,  446. 

of  payment  by  vendee,  447,  448. 

of  the  consideration  of  a  contract,  391-398. 
TITLE, 

assignment  of  covenants  for,  199,  200. 

of  holder  of  negotiable  paper,  how  impeached,  20&,  211,  213. 
TORTS, 

of  agent,  ratification  of  by  principal,  45,  n.  (ft),  47,  n.  (toy). 

of  servant,  responsibility  of  master  for,  86-92. 

of  partner,  responsibility  of  his  copartners  for,  159. 

of  infants,  their  liability  for,  264-267. 

of  slaves,  liability  of  the  master  for,  334,  335. 
TRADE  MARKS, 

right  of  aliens  to  protection  in  the  use  of,  824. 
TRANSFER, 

of  bills  and  notes, 

(See  Indorsement.) 
TRUSTEES, 

Origin  of  trusts^  100. 

how  administered,  100. 
Classijication  of  trusts j  101,  102. 

simple  and  special,  101. 

ministerial  and  discretionary,  101. 
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WHARFINGERS, 

liability  of,  622. 
WIDOW, 

her  dower  in  partnership  property,  128. 

liability  of  infant  widow  for  funeral  expenses  of  her  deceased  hnsband, 

245,  n.  (t). 
not  liable  for  the  sapport  of  her  children,  256. 
AVIFE, 

agent  of  her  husband,  when,  43,  287,  289,  304. 

{Set  Marriage.) 
WILL, 

power  of  married  woman  to  make,  by  statute,  in  the  different  States  of 
the  United  States,  -306,  note. 
WORK  AND  LABOR, 
a  consideration,  371. 

{See  Hiring  of  Persons.) 
WRITING, 

assignment  of  chose  in  action  need  not  be  in,  197. 
contracts  required  to  be  in,  by  the  Statute  of  Frauds, 

{See  Frauds,  Statute  of.) 

Y. 
TEAR, 

contract  of  service  not  to  be  performed  within,  must  be  in  writing,  529, 
530. 
"  YEAR  AND  A  DAY,"  242,  n.  («). 
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